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Order  of  Appellate  Division  and  award  of  Compensation  Commission,  so  far  as 
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N.  Y.  276. 

OcHS  V.  Woods 160  App.  Div.  740 
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Order  affirmed:  221  N.  Y.  283. 

People  bz  bbl.  Moss  v.  Bd.  of  Supervisors 178  App.  Div.  716 

Appeal  dismissed:  221  N.  Y.  367. 

PwcB  V.  County  of  Erie 163  App.  Div.  437 

Judgment  reversed  and  complaint  dismissed:  221  N,  Y.  260. 
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vi    CAUSES  PASSED  UPON  BY  COURT  OF  APPEALS. 

Schmidt  v.  Michbl  Brewing  Co 164  App.  Div.  385 

Judgment  reversed  and  order  of  Trial  Term  affirmed:  221  AT.  F.  228. 

SiLVBBBTBiN  V.  Standabd  ACCIDENT  Inb.  Co 178  App.  Div.  891 

Judgment  affirmed:  221  N.  Y.  332. 

Stobbibb  v.  Mosieb  &  SuMHEBs 166  App.  Div.  968 

Judgment  affirmed:  221  N.  Y.  237. 

Union  Estates  Co.  v.  Adlon  Constbxtction  Co 165  App.  Div.  979 

Judgment  of  Appellate  Division  reversed  and  that  of  Trial  Term  modified: 

221  N.  F.  183. 

Village  of  Bath  v.  McBbide 163  App.  Div.  714 

Judgment  of  Appellate  Division  reversed  and  that  of  trial  court  reinstaled: 

221  N.  y.  231. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  Court  of 
Appeals  in  many  oases  decides  an  appeal  upon  other  grounds  than  those 
stated  in  the  opinion  of  the  court  below. 

The  affirmance  or  reversal  of  the  judgment  of  the  Appellate  Division 
does  not  necessarily  show  that  the  Court  of  Appeals  concurred  in  or  dis- 
sented from  the  statements  contained  in  the  opinion  of  the  Supreme  Court. 
(Rogers  v.  Decker,  131  N.  Y.  490.)  —  [Rbp. 
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DKTBBMINED  IN  THE 

APPELLATE    DIVISION 

OF  THB 

SUPREME  COURT 

OF  THB 

Jtatje  of  ^jew  %oth. 


In  the  Matter  of  the  Application  of  John  0.  Baker,  Appel- 
lant, for  Payment  of  an  Award  Made  for  Damage  Parcel  No. 
8  on  the  Damage  Map  and  in  the  Report  of  the  Commissioners 
of  Elstimate  and  Assessment  in  the  Proceedings  to  Open 
Haven  Avenue  from  Southerly  Line  of  One  Hundred  Seven- 
tieth Street  to  a  Point  464.31  feet  Northerly  Therefrom,  in 
the  Borough  of  Manhattan,  City  of  New  York. 

The  CrrY  of  New  York,  Respondent. 

First  Department,  May  4,  1917. 

Bminent  domain  —  municipal  corporation  —  street  opening,  city  of 
Hew  York— amendment  to  charter  allowing  interest  on  awards  to 
unknown  owners  is  retroactive  —  claimant  to  snch  award  entitled  to 
interest  although  condemnation  was  instituted  prior  to  amendment. 

Chapter  466  of  the  Laws  of  1901,  which  amended  section  1002  of  the  char- 
ter of  the  city  of  New  York  relating  to  the  condemnation  of  lands  for 
street  openings  in  said  city,  by  providing  that  on  default  of  payment  of 
awards  made  to  unknown  owners  the  city  shall  remain  liable  for  such 
awards  deposited  with  it  with  ^^  interest  thereon  from  a  day  one  year 
after  the  date  upon  which  title  vested  in  The  City  of  New  York  to  the 
person  or  persons  who  may  thereafter  be  found  entitled  to  the  same,"  is 
retroactive  and  applicable  to  condemnation  proceedings  which  were 
instituted  before  the  amendment  went  into  effect.  .  Hence  where  a  per- 
son established  his  right  to  an  award  made  to  unknown  owners  he  is 
entitled  to  interest  according  to  the  terms  of  said  amendment. 
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Appeal  by  the  petitioner,  John  0.  Baker,  from  so  much  of 
an  order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  24th  day  of  January,  1917,  as  denies  his 
motion  for  the  payment  of  interest  on  the  award  herein. 

Litchfield  F.  Moynahan,  for  the  appellant. 

Joel  J.  Squier,  for  the  respondent  City  of  New  York. 

Scott,  J. : 

Commissioners  of  estimate  and  assessment  were  appointed 
in  this  proceeding  on  May  8,  1899,  and  title  to  the  land  to  be 
acquired  vested  in  the  city  of  New  York  on  May  31,  1899, 
pursuant  to  a  resolution  of  the  board  of  public  improvements. 
The  report  of  the  commissioners  was  confirmed  on  May  19, 
1902,  and  included  an  award  of  $445.50  to  unknown  owners  of 
a  plot  known  as  damage  parcel  No.  8.  It  has  been  shown  in 
this  proceeding  and  is  not  questioned  by  the  city  that  petitioner 
is  entitled  to  be  paid  that  award.  The  only  question  involved 
in  this  appeal  is  whether  or  not  he  is  entitled  to  be  paid  interest 
thereon  from  the  date  of  confirmation  of  the  report.  By  the 
order  appealed  from  he  has  been  denied  such  interest. 

There  is  no  question  involved  here  as  to  the  allowance  of 
interest  on  the  appraised  value  of  the  land  from  the  day  on 
which  title  vested  in  the  city,  until  the  date  of  the  confirmation 
of  the  report.  It  was  the  duty  of  the  commissioners  to  include 
such  interest  in  the  award  as  part  of  the  compensation  to  be 
paid  to  the  owner  (Greater  N.  Y.  Charter  [Laws  of  1897,  chap. 
378],  §  990),  and  we  assume  that  they  did  so. 

What  the  petitioner  claims  is  interest  from  the  date  of  con- 
firmation by  way  of  penalty  for  non-payment,  and  whether  he 
is  so  entitled  depends  upon  the  determination  as  to  what  statute 
applies. 

Section  1002  of  the  Greater  New  York  charter  of  1897,  which 
was  in  force  when  this  proceeding  was  instituted,  provided  that 
in  cases  of  awards  to  unknown  owners,  or  to  certain  other 
classes  of  owners  it  should  *^  be  lawful  for  the  city  to  jmy  the 
sum  or  sums  mentioned  in  the  said  report,  payable,  or  that 
would  be  coming  to  such  owners,  proprietors,  parties,  and  per- 
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sons,  respectively,  into  the  said  Supreme  Court,  to  be  secured, 
disposed  of,  and  invested  as  the  said  court  shall  direct,  and 
such  payment  shall  be  as  valid  and  effectual,  in  all  respects,  as 
if  made  to  the  said  owners,  proprietors,  parties,  and  persons, 
respectively,  themselves,  according  to  their  just  rights,  as  if 
they  had  been  known  and  had  all  been  present,  of  full  age,  dis- 
covert, and  compos  mentis. ^^  Although  this  statute  made  it 
the  duty  of  the  city  to  pay  these  awards  into  court,  no  penalty 
or  other  consequence  was  provided  in  case  of  non-compliance 
and  since  there  was  no  provision  of  statute  imposing  the  pay- 
ment of  interest  in  such  a  case,  the  city  could  not  be  charged 
with  interest  by  way  of  penalty  for  non-payment.  The  section 
was,  however,  amended  by  chapter  466  of  the  Laws  of  1901,  by 
modifying  the  phraseology  and  by  adding  to  the  provision 
above  quoted  the  following:  ''  and  in  default  of  such  payment 
the  said  city  of  New  York  shall  be  and  remain  liable  for  the 
amount  of  the  said  sums  of  money  with  lawful  interest  thereon 
from  a  day  one  year  after  the  date  upon  which  title  vested  in 
The  Gity  of  New  York  to  the  person  or  persons  who  may 
thereafter  be  found  entitled  to  the  same." 

If  the  last  quoted  provision  is  applicable  the  city  is  liable  for 
the  interest  on  the  award  in  this  case  from  the  date  of  the  con- 
firmation of  the  report  because  the  title  to  the  premises  had 
vested  in  the  city  more  than  one  year  before  such  confirmation. 
We  think  that  the  amendment  of  1901  is  available  to  the  peti- 
tioner notwithstanding  the  proceeding  was  instituted  before 
that  amendment  was  adopted.  The  payment  of  interest  in 
such  a  case  is  imposed  as  a  penalty  for  non-compliance  with 
the  statutory  requirement  that  the  award  shall  be  paid  iuto 
court,  and  the  law  applicable  is  that  which  is  in  force  when 
the  default  occurs.  {Salter  v.  Utica  &  Black  River  R.  R. 
Co.  J  86  N.  Y.  401.)  The  case  is  not  like  those  in  which  a  con- 
demnation proceeding  had  been  commenced  under  the  Consoli- 
dation Act,  and  concluded  after  the  enactment  of  the  Greater 
New  York  charter,  in  which  it  has  been  held  that  the  pajmient 
of  interest  on  awards  was  regulated  by  the  provisions  of  the 
Consolidation  Act.  (See  Matter  of  Mayor  [  Cromwell  Avenue], 
96  App.  Div.  424;  Matter  of  City  of  New  York  [E.  178th  St.\ 
107  id.  22;  affd.,  183  N.  Y.  571.)    Here  the  proceeding  was 
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commenced  and  carried  through  to  a  conclusion  under  the 
same  act.  Our  conclusion  is  that  petitioner  is  entitled  to 
interest  on  the  award  from  the  date  of  the  confirmation  of  the 
commissioners'  report,  and  the  order  appealed  from  will,  there- 
fore, be  modified  accordingly  and  as  modified  afiSrmed,  with 
ten  dollars  costs  and  disbursements  to  the  appellant. 

Clarke,  P.  J.,  Smith,  Page  and  Davis,  JJ.,  concurred. 

Order  modified  as  directed  in  opinion,  and  as  modified 
affirmed,  with  ten  dollars  costs  and  disbursements  to  appellant. 
Order  to  be  settled  on  notice. 


The  New  York  Trust  Company,  as  Trustee,  under  the  Trust 
Agreement,  Executed  December  6, 1904,  by  Harry  S.  Black 
and  Others,  Eespondent,  v.  Harry  S.  Black  and  Others, 
Defendants,  Impleaded  with  Nassau  County  Trust  Com- 
pany, Appellant. 

First  Department,  May  4,  1917. 

Trust  — deed  of  trust  with  direction  to  pay  income  to  use  of  infemt  — 
when  duty  of  administering  income  devolves  upon  trustee  rather 
than  general  guardian  —  trust  for  use  of  infant  equivalent  to  use  for 
support  and  maintenance. 

Where  the  creator  of  a  trust  directed  that  at  the  death  of  a  life  beneficiary 
a  portion  of  the  corpus  of  the  trust  consisting  of  personal  property 
should  continue  to  be  held  by  the  trustee  *^the  income  thereof  be 
applied  to  the  use  ^^  of  a  certain  infant  until  a  specified  date  if  he  should 
live  until  that  time  and  if  not  then  so  long  as  he  shall  live,  the  trustee 
has  the  duty  and  right  of  applying  the  income  directly  to  the  use  of  the 
infant  and  should  not  be  required  to  pay  it  over  as  it  accrues  to  the 
general  guardian  of  the  infant  for  administration. 

Although  the  trust  deed  merely  directed  the  trustee  to  apply  the  income 
*^to  the  use^^  of  the  infant  and  did  not  state  that  it  should  be  applied 
to  his  **  support,  education  and  maintenance,"  the  two  phrases  mean  the 
same  thing  and  involve  the  same  powers  and  duties. 

Page  and  Laughlin,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Nassau  County  Trust  Company, 
from  so  much  of  a  judgment  of  the  Supreme  Court  in  favor 
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of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  9th  day  of  August,  1916,  upon  the  report 
of  a  referee  as  directs  plaintiff,  as  trustee,  to  retain  in  its  hands 
certain  accrued  income  upon  a  trust  fund. 

Henry  A.  Uterhart,  for  the  appellant. 

Richard  O.  Babhage^  for  the  defendant  Fuller. 

i     George  BichardSy  for  the  respondent. 

SooTT,  J.: 

This  action  is  brought  by  plaintiff  as  trustee  under  a  certain 
trust  agreement  for  a  settlement  of  its  accounts.  But  a  single 
question  is  presented  by  this  appeal. 

The  trust  agreement  was  executed  by  one  Harry  S.  Black 
on  December  6, 1904.  By  it  he  transferred  to  plaintiff,  as  trus- 
tee, certain  valuable  securities  to  hold  the  same,  collect  the 
interest  and  dividends  thereon  and  to  pay  the  same  to  one 
Allon  Fuller  Black  until  April  1,  1920,  or,  if  she  should  die 
prior  to  that  date,  then  until  her  death.  Upon  her  death  prior 
to  that  date,  if  Fuller  Chenery  (now  known  as  George  Allon 
Fuller)  should  then  be  living  it  was  provided  that  one-third  of 
said  portion  of  said  property  should  continue  to  be  held  in  trust 
by  said  trustee  "  and  the  income  thereof  be  applied  to  the  use  of 
said  Fuller  Chenery,  until  the  first  day  of  April,  1920,  if  he  shall 
live  until  then,  and  if -not,  then  so  long  as  he  shall  live." 

Fuller  Chenery  (now  known  as  George  Allon  Fuller)  is  an 
infant  of  about  eighteen  years  of  age,  and  will  come  to  full 
age  on  March  7,  1920.  Allon  Fuller  Black  died  on  October  lO, 
1915,  and  the  trust  provision  in  favor  of  the  aforesaid  infant 
became  operative  on  that  date.  On  December  11,  1915,  the 
defendant  and  appellant,  Nassau  County  Trust  Company,  was 
aj^inted  by  the  surrogate  of  Nassau  county  the  general  guard- 
ian of  said  Fuller  Chenery,  now  known  as  Gteorge  Allon  Fuller. 

The  plaintiff's  account  as  trustee  shows  that  it  held  a  sub- 
stantial amount  of  securities  subject  to  the  aforesaid  trust  in 
favor  of  said  infant,  and  the  contention  of  said  Nassau  County 
Trust  Company  is  that  the  income  from  said  trust  fund  should 
be  paid  over  to  it,  as  it  accrues, .  as  general  guardian.  The 
plaintiff's  contention  is  that  under  the  terms  of  the  trust  deed 
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it  is  its  duty  and  right  to  apply  said  income  directly  to  the  use 
of  said  infant.  This  is  also  the  view  of  the  guardian  ad  litem 
of  the  infant.  No  doubt  is  suggested  by  any  one  as  to  the 
responsibihty  of  either  trust  company,  and  the  only  practical 
question  involved  in  the  controversy  appears  to  be  whether 
the  income  of  the  fund  shall  be  subjected  to  the  payment  of 
one  or  two  sets  of  commissions. 

We  are  referred  by  counsel  to  two  cases  which,  if  hastily 
read,  would  seem  to  be  in  conflict.  They  are  Oasquet  v.  Pol- 
lock (1  App.  Div.  612;  affd.  on  opinion  below,  158  N.  Y.  734), 
and  Matter  of  McCormick  (40  App.  Div.  73).  Upon  a  careful 
reading,  however,  the  cases  may  easily  be  reconciled.  In  Oas- 
quet  V.  Pollock  it  appears  that  one  Eveline  G.  Marshall  had, 
by  will,  divided  her  estate  between  three  daughters.  To  two 
of  them  she  left  shares  outright.  The  share  of  the  third 
daughter,  Marie  Marshall,  she  gave  to  her  executors  in  trust 
to  collect  and  receive  the  income  and  to  apply  the  same  to  the 
use  of  her  said  daughter  Marie.  Some  years  after  her  mother's 
death,  and  after  she  herself  had  become  of  age,  Marie  Marshall 
was  judicially  declared  to  be  incompetent  and  a  committee  of 
her  person  and  estate  was  appointed.  The  income  from  the 
trust  fund  greatly  exceeded  what  was  necessary  for  the  sup- 
port and  maintenance  of  the  incompetent,  and  the  question 
arose  whether  the  surplus  income  should  be  paid  over  to  the 
committee,  or  whether  the  trustees  should  retain  and  accuniu- 
late  it.  It  was  held  that  the  committee,  in  right  of  the  daugh- 
ter, was  entitled  to  receive  the  surplus  income  because  the  effect 
of  the  will  was  to  give  the  whole  income  to  the  daughter  and 
hence  that  so  much  of  it  as  it  was  not  necessary  to  apply  for  her 
benefit,  was  her  property  freed  from  the  trust  provision.  The 
court  said:  "If  the  daughter  was  of  sound 'mind  she  would 
be  entitled  to  have  the  income  applied  to  her  use  by  having  it 
paid  over  to  her  as  it  accrues.  Being  of  unsound  mind,  she  is 
represented  by  her  committee,  who  is  entitled  to  have  the 
accumulated  income  paid  over  to  him."  The  opinion  did  not 
deal  with  or  deny  the  right  of  the  trustees  to  make  the  applica- 
tion to  the  use  of  the  incompetent  of  so  much  of  the  income  as 
might  be  necessary  for  her  support  and  maintenance.  It  dealt 
only  with  the  accumulated  surplus  income. 
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Matter  ofMcCarmick  (supra)  much  more  closely  resembles 
the  case  with  which  we  have  to  deal,  because  it  involved  a  trust 
for  the  benefit  of  an  infant.  In  that  case  one  Eliot  McCormick 
had  by  will  given  a  shaxe  of  his  estate  to  two  trustees  for  the 
benefit  of  a  child  with  instructions  to  apply  the  net  income  to 
the  support,  education  and  maintenance  of  said  child  during 
infancy,  and  to  pay  over  the  principal  to  her  when  she  came  of 
age.  He  appointed  his  wife  and  the  two  trustees  to  be  the 
child's  guardian.  Those  three  as  guardians  applied  to  the 
surrogate  for  an  order  authorizing  the  application  for  the  sup- 
port and  education  of  the  infant  of  a  sum  considerably  less 
than  the  income  from  the  trust  fund,  thus  providing  for  the 
accumulation  of  a  surplus.  Such  an  order  was  made.  Later 
the  mother  of  the  child  claiming  to  be  its  sole  guardian,  as 
under  the  statute  she  was  entitled  to  claim  (See  Matter  of 
Kellogg  J  187  N.  Y.  355,  358),  demanded  that  the  whole  accu- 
mulated income  be  paid  over  to  her,  and  that  thereafter  the 
income  as  it  accrued  should  be  paid  over  to  her.  There  she 
raised  the  same  question  which  the  appellant  raises  here.  The 
court  denied  her  appUcation  as  to  the  accumulated  income  and 
the  surplus  thereafter  to  arise,  holding  that  it  was  the  right 
and  duty  of  the  trustees  to  apply  to  the  use  of  the  infant  only 
so  much  of  the  income  as  was  proper  and  necessary  for  her  sup- 
port, education  and  maintenance,  holding  the  surplus,  if  any, 
to  meet  the  growing  needs  of  the  infant  or  for  such  purposes 
as  might  thereafter  justify  its  expenditures. 

The  distinction  between  the  cases,  as  it  seems  to  me  is  this 
that  in  the  Oasqtiet  case  the  surplus  income  became  the  abso- 
lute property  of  the  adult  cestui  que  trust  and  could  not  there- 
fore be  held  under  the  trust,  while  in  the  McCormick  case,  as 
in  this,  the  income  never  became  the  absolute  property  of  the 
infant,  but  remained  until  her  majority  subject  to  the  provi- 
sions of  the  instrument  creating  the  trust,  and  trust  funds  of 
which  the  trustees  retained  the  legal  title.  As  the  general 
guardian  of  an  infant  is  entitled  to  receive  only  the  property 
which  belongs  to  the  infant,  it  is  not  entitled  to  receive  any- 
thing whether  principal  or  income  which  belongs  to  the  trustees. 

That  the  plaintiff  as  trustee  under  the  trust  agreement  is 
entitled,  as  between  itself  and  the  general  guardian,  to  make 
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application  of  the  income  to  the  use  of  the  infant  is,  I  think 
clear,  under  the  authorities.  {Fullerton  v.  Jackson^  5  Johns. 
Ch.  278;  Jarvis  v.  Bahcock,  5  Barb.  189;  Leggett  v.  Perkins^ 
2  N.  Y.  297.)  In  the  case  last  cited  Judge  Bronson  said: 
"Where  the  words  of  the  statute  are  followed,  and  the  trust  is 
to  receive  and  apply  rents  and  profits,  I  have  never  yet  met 
with  any  judge  or  lawyer  who  denied  that  the  trustee  had 
authority  to  make  the  application  of  the  trust  money."  In  the 
same  case  Judge  Gardiner  said :  "  It  is  believed  that  in  all  cases, 
before  and  since  the  statute,  the  rule  is  uniform,  that  the  crea- 
tor of  the  trust  may  direct  specifically  the  performance  of  those 
things  which  the  trustee,  whose  authority  is  derived  from  him, 
might  himself  perform,  in  the  lawful  execution  of  the  trust,  if 
no  specific  directions  were  given.** 

The  true  rule,  as  I  conceive  it,  as  to  the  duty  of  a  trustee 
in  a  case  like  the  present  is  thus  stated  in  Perry  on  Trustees 
(Vol.  2,  §  622):  "  It  is  the  duty  of  trustees  to  accummulate  all 
the  income  of  a  trust  for  infants  which  is  not  employed  in 
maintenance  and  education,  as  before  stated,  whether  a  direc- 
tion for  such  accumulation  is  contained  in  the  instrimient  of 
trust  or  not." 

The  distinction  I  have  endeavored  to  make  clear  was  well 
expressed  by  Surrogate  Ketcham  in  Matter  of  Connolly  (71 
Misc.  Rep.  389)  as  follows:  "  Where  a  testamentary  trustee  is 
imperatively  directed  to  pay  income  to  an  infant,  it  should  be 
paid  in  full  to  the  general  guardian,  who  in  turn  may  apply  it 
to  the  maintenance  and  education  of  his  ward  under  the  order 
of  the  court. 

"But  where  the  trustee  is  required  to  exercise  his  discre- 
tion as  to  the  use  of  the  income,  ihe  gift  to  the  child  is  only 
of  so  much  of  the  income  as  the  trustee  shall  properly  deter- 
mine to  apply,  and  it  is  not  for  either  the  guardian  or  the 
court  to  interfere  with  the  function  of  the  trustee,  unless  it 
appear  that  he  is  exercising  it  perversely  or  unreasonably."  I 
attach  no  significance  to  the  fact  that  the  trust  deed  in  the 
present  case  merely  directs  the  trustee  to  apply  the  income  "  to 
the  use  "  of  the  infant,  and  not  to  his  "  support,  education  and 
maintenance."  The  two  phrases  mean  practically  the  same 
thing,  the  expression  used  in  the  present  trust  deed  being,  if 
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anything,  the  more  comprehensive.  That  deed  follows  the 
language  of  the  statute  relating  to  real  estate  trusts.  By  the 
Bevised  Statutes  (1  R.  S.  728,  §  65,  subd.  8)  such  trusts  were 
authorized  for  the  ^'education  and  support,  or  either,"  of  a 
beneficiary,  but  by  Laws  of  1830,  chapter  820,  section  10,  that 
phrase  was  changed  to  the  present  form.*  It  has  never,  so  far 
as  I  am  aware,  been  considered  that  the  change  restricted  or 
substantially  altered  the  powers  and  duties  of  a  trustee  under 
such  a  trust. 

In  the  present  case  the  creator  of  the  trust,  who  had  a 
right  to  direct  how  the  trust  should  be  executed,  designated 
plaintiff  as  the  one  to  apply  the  income  to  the  use  of  the 
infant  cestui  qui  trusty  and  so  long  as  the  trustee  retains  its 
office  it  is  its  right  and  duty  to  comply  with  this  direction. 

The  judgment  appealed  from  should  be  affirmed,  with  costs 
to  the  plaintiff  and  the  guardian  ad  litem  payable  out  of  the 
trust  fund. 

Clarke,  P.  J.,  and  Smpth,  J.,  concurred;  Laughun  and 
Page,  JJ.,  dissented. 

Page,  J.  (dissenting): 

The  question  involved  in  this  appeal  is  whether  under  the 
provision  of  the  deed  it  is  the  duty  of  the  trustee  to  pay  over 
the  entire  income  of  the  trust  fund  created  for  the  benefit  of 
the  infant  to  the  general  guardian,  leaving  the  discretion  as  to 
what  portion  thereof  shaU  be  expended  for  the  use  of  the 
infant  in  the  guardian,  or  whether  the  discretion  is  reposed  in 
the  trustee  by  virtue  of  the  deed  to  determine  what  portion 
shall  be  applied  to  the  use  of  the  said  infant,  in  which  case  the 
trustee  cannot  be  compelled  to  pay  the  entire  income  to  the 
general  guardian. 

The  majority  of  this  court  have  determined  that  it  was  the 
intention  of  the  grantor,  as  expressed  in  the  deed  of  trust,  that 
the  discretion  as  to  what  portion  of  the  income  shall  be 
"  applied  "  to  the  use  of  the  infant  is  reposed  in  the  trustee, 
whose  duty  it  is  to  attend  personally  to  the  expenditure  of  the 

*See  Real  Prop.  Law  (Gen.  Laws,  chap.  46;  Laws  of  1896,  chap.  547), 
§  78,  snbd.  8;  now  Real  Prop.  Law  (Consol.  Laws,  chap.  50;  Laws  of  1909, 
ehap.  52),  §  06,  sabd.  8.— [Rbp. 
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income  and  to  the  care  of  the  infant.  It  has  been  repeatedly 
held  that  where  a  deed  or  will  creating  a  trust  has  required  a 
trustee  to  *'  apply  "  the  income  from  trust  funds  "  to  the  educa- 
tion and  support  of  an  infant "  it  becomes  the  duty  of  the  trus- 
tee to  make  a  personal  application  of  the  funds  to  the  infant's 
needs  for  those  specific  purposes  and  to  hold  the  accumulated 
surplus.  The  majority  of  the  court  rely  upon  one  of  these  cases. 
{Matter  of  McCormick,  40  App.  Div.  73;  aflfd.  without  opin- 
ion, 168  N.  Y.  551.)  It  seems  to  me,  however,  that  the  language 
of  the  instruments  involved  in  these  cases  is  clearly  distinguish- 
able from  the  language  of  the  present  deed  of  trust,  in  that, 
whereas  in  the  cases  relied  upon  there  is  an  express  direction  for 
the  trustee  to  apply  the  income  for  a  specific  purpose,  namely, 
the  education  and  support  of  the  infant,  in  the  case  at  bar  the 
direction  is  merely  a  general  one  to  apply  the  income  to  the  use 
of  the  infant.  The  Court  of  Appeals  has  held  in  cases  dissimi- 
lar in  their  facts  to  the  case  at  bar  that  a  direction  to  receive 
the  income  from  trust  property  and  pay  it  over  to  a  beneficiary 
is  equivalent  to  a  direction  to  apply  the  income  to  the  use  of  a 
beneficiary  within  the  meaning  of  the  Eevised  Statutes  author- 
izing express  trusts;  or,  in  other  words,  that  the  two  expres- 
sions are  synonymous  in  their  meaning.  {Moore  v.  Hegemariy 
72  N.  Y.  376;  Leggett  v.  Perkins,  2  id.  297.  See  1  R.  S.  728, 
§  55,  subd.  3,  as  amd.  by  Laws  of  1830,  chap.  320,  §  10;  now 
Real  Prop.  Law  [Gten.  Laws,  chap.  46;  Laws  of  1896,  chap. 
547],  §  76,  subd.  3;  Real  Prop.  Law  [Consol.  Laws,  chap.  50; 
Laws  of  1909,  chap.  52],  §  96,  subd.  8.)  Following  these  cases 
it  has  been  held  by  this  court  in  the  case  of  Oasquet  v.  Pollock 
(1  App.  Div.  512;  aflfd.  on  opinion  below,  158  N.  Y.  734)  that  a 
direction  to  a  trustee  to  receive  the  interest,  income  and  profits 
of  a  share  of  an  estate  and  to  "  apply  the  same  to  the  use  ''  of 
the  testatrix's  daughter  during  her  life  was  equivalent  to  a 
direction  to  pay  over  the  entire  income  thereof  to  the  daughter, 
and  reposed  no  discretion  in  the  trustee  as  to  how  the  income 
should  be  expended.  The  court  there  said  (at  p.  513):  "There 
was  no  discretion  given  the  trustees  to  apply  to  her  use  a  part 
only  of  the  income,  nor  as  much  as  her  needs  required,  nor  as 
much  as,  in  the  judgment  of  the  trustees,  she  needed.  The 
whole  income  was  given  to  the  daughter  and  she  is  entitled  to 
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have  it  all.  The  fair  oonstruction  of  the  language  used  in  the 
will  is  that  the  income  shall  be  paid  over  as  it  accrues  to  the 
daughter." 

The  court  proceeded  to  hold  that  as  the  daughter  was  of 
unsound  mind  and  was  represented  by  a  committee  of  her  per- 
son and  property,  the  committee  was  entitled  to  have  the  income 
paid  over  to  him.  That  case,  it  seems  to  me,  is  not  distinguish- 
able in  principle  from  the  case  at  bar.  The  language  of  the  will 
is  almost  identical  in  its  terms  with  the  language  of  the  present 
deed  of  trust,  and  the  fact  that  the  beneficiary  in  that  case  was 
an  adult  of  unsound  mind  represented  by  a  committee,  whereas 
in  the  present  case  the  beneficiary  is  an  infant  represented  by 
a  guardian,  does  not  seem  to  me  a  valid  ground  of  distinction. 
The  real  question  was  whether  the  direction  to  '^  apply  the 
[income]  to  the  use  "  of  the  beneficiary  required  the  trustees  to 
pay  over  the  entire  income  and  left  no  discretion  in  the  trustees 
as  to  how  it  should  be  applied.  The  status  of  the  beneficiary 
has  no  bearing  upon  the  meaning  of  the  language,  and  the 
rule  would  apply  as  well  to  an  infant  as  to  an  adult  beneficiary. 
If  the  infant  in  the  case  at  bar  were  of  full  age  he  would 
clearly  be  entitled  to  receive  all  of  the  income  from  the  trustee, 
and  being  represented  by  his  guardian,  the  guardian  is  entitled 
to  receive  the  income  and  to  apply  it  to  the  use  of  the  infant  in 
its  discretion. 

I  think  there  is  no  force  in  the  respondent's  contention  that 
the  grantor,  in  selecting  the  trustee,  must  of  necessity  have 
intended  that  the  trustee  should  use  its  discretion  both  as  to 
the  investment  and  care  of  the  trust  fund  and  of  the  mainte- 
nance and  care  of  the  infant.  Trustees  are  generally  selected 
with  a  view  to  their  ability  in  caring  for  and  investing  the 
trust  property,  and  the  qualifications  which  would  fit  a  trustee 
for  such  a  duty  would  not  of  necessity  also  fit  him  for  the  duty 
of  guiding  the  destinies  and  shaping  the  life  of  an  infant. 
Where  these  additional  burdens  are  imposed  upon  the  trustee  it 
ia  customary  for  the  instrument  creating  the  trust  expressly 
so  to  provide  either  by  a  direction  to  apply  the  income  to  the 
education,  etc.,  of  the  beneficiary  or  by  some  other  specific 
injunction  with  respect  to  how  the  money  is  to  be  applied. 
There  is,  in  my  opinion,  no  reason  for  imposing  such  duties 
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upon  the  trustee  merely  by  virtue  of  a  general  direction  to 
apply  the  income  to  the  use  of  the  beneficiary. 

I  think  the  decree  should  be  modified  in  accordance  with  the 
foregoing. 

Laughlin,  J.,  concurred. 

Judgment  affirmed^  with  costs  to  plaintiff  and  guardian 
payable  out  of  the  fund. 


Gborgk   H.    Diehl,  Jr.,  Appellant,  v,  Amaue   Mathildb 

Becker,  as  Executrix,  etc.,  of  Ernest  Gustav  Hoffmann, 

Deceased,  Defendant,  Impleaded  with  Alfred  W.  Kiddle, 

as  Executor,  etc.,  of  Ernest  GustaV  Hoffmann,  Deceased, 

Bespondent. 

First  Department,  May  4.  1017. 

Loan — usury — agreement  which  makes  payment  of  usury  optional 
with  borrower —agreement  to  give  bonus  in  addition  to  legal  interest 
on  sale  of  patent  rights. 

A  loan  is  not  usurious  where  it  leaves  the  question  of  payment  of  a  sum  in 
ezoess  of  legal  interest  optional  with  the  borrower  upon  a  condition 
which  it  is  within  his  power  not  to  perform. 

Tims,  an  agreement  by  a  borrower  of  a  certain  sum  of  money  to  pay  legal 
interest  thereon  until  the  debt  is  paid,  with  an  agreement  to  pay  an 
additional  bonus  of  $1,260  if  he  is  able  to  sell  or  license  certain  patent 
rights  within  six  months,  or  to  pay  a  bonus  of  $3,500  if  he  should  sell  or 
license  the  patent  rights  at  any  time  after  six  months,  is  not  usurious, 
for  the  borrower  does  not  bind  himself  to  make  the  sale  or  give  the 
license  and  hence  it  is  optional  with  him  whether  he  will  pay  usury. 

Smith  and  Paob,  JJ.,  dissented,  with  opinions. 

Appeal  by  the  plaintiff,  George  H.  Diehl,  Jr.,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  3d  day  of  October,  1916,  granting  respondent's 
motion  for  judgment  on  the  pleadings  consisting  of  a  complaint 
and  answer,  and  also  from  the  judgment  entered  in  said  clerk's 
office  on  the  19th  day  of  October,  1916,  pursuant  to  said  order. 

John  Kenneth  Byard,  for  the  appellant. 

Albert  Handy,  for  the  respondent. 
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Scott,  J.: 

The  action  is  brought  to  recover  a  loan  of  |5,000  made  by 
plaintiff  to  Ernest  Gustav  Hoffmann,  now  deceased,  whose 
executor,  the  respondent,  has  interposed  an  answer  to  the  com- 
plaint and  thereupon  moved  for  judgment  on  the  pleadings. 
The  complaint  sets  forth  at  length  the  agreement  under  which 
this  loan  was  made,  and  the  contention  of  the  respondent  is 
that  this  docimient  shows  upon  its  face  that  the  loan  was 
usurious.    The  paper  read  as  follows: 

"Mb.  George  H.  Diehl,  Jr., 

'^New  York  City: 

"  My  dear  Sir. — ^If  you  will  loan  me  the  sum  of  Five  thousand 
Dollars  ($5,000)  I  will  secure  to  you  the  payment  of  that  amount 
out  of  the  net  proceeds  realized  by  me  from  the  sale  or  other 
disposition  of  the  following  inventions  of  mine  or  from  the  grant- 
ing of  any  rights  or  licenses  thereunder  or  under  any  Letters 
Patent  of  the  United  States  that  may  be  granted  therefor,  viz: 

"Application  for  U.  S.  Letters  Patent,  Ser.  No.  379,688, 
filed  June  19,  1907,  Universal  Joints.  AppUcation  for  U.  S. 
Letters  Patent,  Ser.  No.  394,602,  filed  September  26,  1907, 
Motor  Vehicles. 

"Application  for  U.  S.  Letters  Patent,  Ser.  No.  405,686,  filed 
December  9,  1907,  Transmission.     Gearing  for  Automobiles. 

"  I  also  agree  that  if  any  such  sale  or  Uoense  be  made  within 
six  months  from  the  date  hereof  to  pay  to  you  out  of  the  net  pro- 
ceeds derived  therefrom  as  and  when  received  by  me  the  said 
sum  of  $5,000  with  interest  thereon  up  to  the  time  of  payment 
at  the  rate  of  Q%  per  annum  together  with  the  further  sum  of 
$1,250,  provided  the  whole  of  said  sums  are  thus  paid  within 
such  period  of  six  months. 

^'  I  also  agree  that  if  any  such  sale  or  license  be  made  at  any 
time  after  six  months  from  the  date  hereof,  to  pay  to  you  out 
of  the  net  proceeds  deriv^  therefrom  as  and  when  received  by 
me,  the  said  sum  of  $5,000  with  interest  thereon  up  to  the  time 
of  i)ayment,  at  the  rate  of  &%  per  annum  together  with  the 
further  sum  of  $2,500. 

"  Of  course  it  is  to  be  understood  between  us  that  I  retain  th9 
sole  right  for  the  term  of  five  years  from  the  date  hereof  to  sell  the 
above  inventions  and  applications  and  any  Letters  Patent  of 
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the  United  States  that  may  be  granted  therefor  or  to  grant 
rights  or  licenses  under  the  above  mentioned  appUcations  or 
under  any  Letters  Patent  of  the  United  States  that  may  be 
granted  therefor  on  such  terms  as  I  see  fit  notwithstanding 
this  letter,  but  I  hereby  agree  to  notify  you  when  I  shall  have 
made  any  such  sale  or  license. 

'*  I,  however,  agree  that  if  I  make  any  sale  of  the  above  men- 
tioned inventions  or  Letters  Patent  therefor,  instead  of  grant- 
ing any  rights  or  Ucenses  thereunder,  that  I  will  not  sell  the 
same  for  less  than  the  sum  of  $10,000.  On  the  other  hand  if  I 
grant  any  rights  or  licenses  under  the  above  mentioned  inven- 
tions or  under  any  Letters  Patent  therefor  then  the  net  amount 
of  royalties  which  I  may  receive  therefrom  shall  be  paid  over 
by  me  to  you  from  time  to  time  until  the  whole  of  the  above 
mentioned  sums  have  been  fully  paid  to  you. 

^'  It  is  also  understood  that  I  am  to  pay  to  you  semi-annually 
the  interest  at  6%  per  annum  on  the  above  mentioned  sum  of 
$5,000  until  said  sum  is  fully  paid;  and  of  course  I  have  the 
right  to  pay  off  the  whole  or  any  part  of  said  STirn  of  $5,000 
with  the  accrued  interest  at  any  time  after  the  date  hereof,  but 
if  I  do  so  you  will  nevertheless  be  entitled  to  receive  the  sima 
of  $1,250  or  the  sum  of  $2,500  in  addition  depending  upon 
whether  I  'make  any  sale  or  other  disposition  of  the  above 
inventions  or  of  any  Letters  Patent  therefor  within  six  months 
from  the  date  hereof  or  after  that  period  as  above  set  forth. 

*  *  Yours  very  truly, 

'^E.  G.HOFFMANN." 

We  are  of  the  opinion  that  the  document  in  question  does 
not  evidence  a  usurious  agreement  because  it  leaves  the  ques- 
tion of  payment  of  a  sum  in  excess  of  legal  interest  optional 
with  the  borrower  upon  a  condition  which  it  was  within  his 
power  not  to  perform.  {Sumner  v.  People,  29  N.  Y.  887.)  As 
was  said  in  that  case:  **To  constitute  usury  there  must  be 
either  a  payment  or  an  agreement  by  which  the  party  taking 
it  is  entitled  to  receive  more  than  seven  per  cent.  If  the  pay- 
ment is  conditional,  and  that  condition  is  within  the  power 
of  the  debtor  to  perform,  so  that  the  creditor  may  by  the 
debtor's  act  be  deprived  of  any  extra  payment,  it  would  not  be 
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usurious."  This  rule  has  been  recognized  in  many  cases,  and 
is  well  established.  The  only  doubt  that  arises  in  any  case,  as 
it  has  arisen  in  this,  is  whether  the  rule  is  applicable  to  the 
facts. 

In  the  case  cited  the  agreement  was  such  that  the  borrower 
by  fulfilling  the  conditions  relieves  himself  from  the  payment 
of  the  usurious  interest.  The  present  case  presents  the  con- 
verse of  that.  The  borrower  does  not  agree  to  pay  more  than 
legal  interest  unless  he  shall  make  a  sale  of  or  issue  a  license 
under  the  i)atents  referred  to.  He  did  not  agree  to  do  either, 
and  was  under  no  obligation  to  do  so.  Neither  could  the 
lender  compel  him  to  make  such  a  sale  or  license.  So  that  the 
question  whether  or  not  any  sum,  beyond  legal  interest  should 
be  paid  was  dependent  entirely  upon  the  will  of  the  borrower, 
and  unless  he  elected  to  make  a  sale  or  hcense,  such  payment 
could  not  be  enforced  by  the  lender.  This  as  it  seems  to  us, 
brings  the  case  squarely  within  the  rule  above  cited. 

That  the  borrower  undertook  to  repay  the  loan  in  any  event 
seems  to  be  clearly  indicated  by  the  language  of  the  document 
referred  to.  He  characterizes  the  transaction  as  a  loan,  agrees 
to  pay  lawful  interest  on  it  semi-annually,  and  reserves  the 
right  to  pay  it  off  at  any  time.  It  is  only  the  payment  of  the 
bonus  that  is  made  conditional  upon  a  sale  or  license.  Of 
course  it  is  probable  that  when  the  money  was  borrowed  the 
borrower  expected,  and  even  hoped,  to  make  a  sale  or  a  license. 
But  that,  even  if  true,  is  not  the  determinative  factor  in  the 
case.  The  point  is  that  he  reserved  to  himself  entire  Uberty  of 
action,  might  sell  or  license  or  not  as  he  saw  fit,  and  could  not 
be  compelled  to  do  either.  It  rested  solely  with  him  and  not 
with  the  lender  to  fulfill  or  refuse  to  fulfill  the  condition  upon 
which  the  bonus  was  to  be  paid. 

The  judgment  and  order  appealed  from  must  be  reversed, 
with  costs,  and  motion  denied,  with  ten  dollars  costs. 

Clarke,  P.  J.,  and  Davis,  J.,  concurred;  Smith  and  Page, 
JJ.,  dissented. 

Smith,  J.  (dissenting): 

As  I  read  the  contract  the  prevailing  opinion  ignores  the 
right  of  the  lender  to  foreclose  the  lien  given  to  binri  upon  the 
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patents  as  security  for  the  amounts  payable.  This  right  is 
emphasized  by  that  provision  of  the  contract  which  retains  in 
the  borrower  the  sole  right  for  five  years  to  sell  or  grant 
licenses  under  the  patents.  Without  this  provision,  except  for 
the  illegality  of  the  contract,  the  lender  might  after  a  reason- 
able time  have  foreclosed  his  lien  and  sold  the  patents  there- 
under. This  he  may  now  do,  as  the  five  years  have  expired. 
I  do  not  agree,  therefore,  with  the  prevailing  opinion  that  it 
was  optional  with  the  borrower  whether  he  would  sell  and  pay 
the  bonus.  There  breathes  through  the  whole  contract  the 
manifest  intention  that  the  lender  was  to  have  the  right  to  have 
returned  the  principal  and  interest,  and  in  addition  the  bonus 
of  $1,250  or  $2,500,  dependent  upon  the  date  of  sale.  That 
sale  could  within  five  years  have  been  made  by  the  borrower, 
or  after  that  time  by  the  lender  through  a  foreclosure  of  his 
hen.  If  this  be  the  true  interpretation  of  the  contract  the 
lender  cannot  purge  it  of  its  illegality  by  bringing  an  action 
only  for  the  principal  and  legal  interest. 
I  recommend  affirmance. 

Page,  J.  (dissenting) : 

I  cannot  concur  in  the  construction  of  the  agreement  of  the 
parties  that  the  additional  benefit  to  accrue  to  the  lender  pur- 
suant to  the  contract  was  not  one  which  must  necessarily 
accrue  to  him  in  any  event,  but  was  contingent  upon  the  will 
of  the  borrower,  and  hence  the  contract  was  not  usurious. 
{Sumner  v.  People,  29  N.  Y.  337.)  An  examination  of  the 
letter  quoted  in  full  in  the  prevailing  opinion  clearly  shows 
that  at  no  time  could  the  borrower  repay  the  obligation  pur- 
suant to  its  terms  without  also  paying  in  addition  to  the  legal 
rate  of  interest  either  a  bonus  of  $1,250  or  a  bonus  of  $2,500, 
depending  upon  whether  the  payment  was  made  within  six 
months  or  thereafter,  and,  therefore,  though  the  borrower  had 
some  discretion  as  to  which  bonus  he  should  be  compelled  to 
pay,  he  was  compelled  to  pay  a  bonus  of  some  amount  in  any 
event.  The  agreement  is,  therefore,  clearly  usurious,  and  the 
motion  for  judgment  on  the  pleadings  was  properly  granted. 

Judgment  and  order  reversed,  with  costs,  and  motion  denied, 
with  ten  dollars -costa 
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MoBO  DB  MoBO,  Appellant,  v.  Samuel  P.  Tull  and  61-53 
Maiden  Lane,  Inc.,  Bespondente,  Impleaded  with  Others, 


Defendants. 


First  Department,  May  18, 1917. 


Practice — demurrer  to  counterclaim — inadvertent  failure  to  renew 
demurrer  to  same  counterclaim  in  amended  answer — motion  to 
open  defkult  granted. 

Where,  in  an  action  for  foreclosure,  the  plaintiff  demurred  to  a  counter- 
claim and  thereafter  the  defendant  served  an  amended  answer  contain- 
ing the  same  identical  counterclaim,  and  the  plaintiff  inadvertently 
omitted  to  renew  the  demurrer  until  his  time  had  elapsed  by  a  few  days, 
he  should  be  allowed  to  open  his  default,  and,  on  such  a  motion,  the 
sulflciency  of  the  counterclaim  should  not  be  definitely  passed  upon. 

Appeal  by  the  plaintiff,  Moro  de  Moro,  from  an  order  of  the 
Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  oflSce  of  the  derk  of  the  county  of  New  York  on 
the  2d  day  of  December,  1916,  denying  his  motion  to  open  a 
default  and  for  leave  to  serve  a  demurrer. 

Elwood  J.  Harlam,  for  the  appellant. 

Sidney  Lotventhaly  for  the  respondent. 

Scott,  J. : 

This  is  an  ordinary  foreclosure  action.  It  was  begun  in 
July,  1916.  Defendant  Tull  answered,  pleading  among  other 
things  a  counterclaim  for  damages  for  the  breach  of  an 
alleged  verbal  contract  by  plaintiff  to  remove  an  incumbrance 
upon  another  piece  of  property  conveyed  by  plaintiff  to  Tull. 
This  answer  was  served  August  28,  1916,  and  on  September 
18,  1916,  plaintiff  demurred  to  the  counterclaim.  On  October 
13,  1916,  TuU  served  an  amended  answer  which  contained  the 
identical  counterclaim  as  that  contained  in  the  first  answer. 
Plaintiff  inadvertently  omitted  to  renew  the  demurrer,  and 
the  argument  on  the  original  answer  and  demurrer  came  up 
to  be  heard  on  November  tenth.  Defendant  then  raised  the 
point  that  the  amended  answer  had  superseded  the  original 
App.  Div.— Vol.  CLXXVIH.        2 
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answer  and  consequently  that  there  was  nothing  before  the 
court. 

Plaintiflf's  time  to  demur  to  the  amended  answer  bad  by 
this  time  elapsed  by  a  few  days.  He  moved  to  open  his 
default  but  his  motion  was  denied,  without  prejudice  to  a 
renewal.  He  renewed  the  motion,  which  was  again  denied, 
with  ten  dollars  costs,  with  leave  to  renew  upon  an  affidavit  of 
merits  and  a  showing  of  merits.  He  paid  the  costs  and  again 
renewed  the  motion  supplying  the  affidavit  of  merits,  by  the 
affidavit  of  the  attorney  and  an  explanation  why  the  affidavit 
was  not  made  by  the  plaintiff  who  is  in  England.  On  each  of 
these  motions  the  proposed  demurrer  was  submitted.  The  last 
motion  was  denied  because  the  court  was  of  the  opinion  that 
there  was  no  merit  in  the  demurrer.  Plaintiff  was,  however, 
permitted  to  renew  for  the  purpose  of  serving  a  reply,  and 
satisfying  the  court  that  it  was  meritorious.  Plaintiff  now 
appeals  because  he  does  not  wish  to  reply  but  does  wish  to  be 
in  a  position  to  attack  the  sufficiency  of  the  counterclaim  by 
demurrer. 

Under  the  circumstances  the  motion  should  have  been  granted. 
The  default  was  clearly  inadvertent  and  was  not  serious. 
There  is  no  reason  why  plaintiff  should  not  be  permitted  to 
plead  as  he  wishes,  and  certainly  the  sufficiency  of  the  counter- 
claim should  not  be  definitely  passed  upon  on  a  mere  motion  to 
open  a  default. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  the  motion  granted. 

Clarke,  P.  J.,  Laughlin  and  Davis,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted. 
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The  Fifth  Avenue  Building  CoMPAinr,  Appellant,  v.  J. 
Frederic  Eernochan,  as  Executor,  etc.,  of  Edward  M. 
Enox,  Deceased,  Respondent. 

First  Department,  May  18,  1917. 

Ijandlord  and  tenant  —  action  for  rent  —  counterclaim — breach  of  cove- 
nant of  quiet  enjoyment  —  partial  eviction — taking  of  vault  space  by 
city  of  New  York — when  covenant  of  quiet  enjoyment  implied  — 
Beal  Property  Law  of  1896,  section  216,  construed. 

In  an  action  to  recover  rent  under  a  lease  containing  no  express  covenant 
of  quiet  enjoyment,  the  defendant  may,  by  counterclaim,  recover  dam- 
ages for  the  breach  of  such  a  covenant  which  will  be  implied,  caused  by 
his  partial  eviction  from  the  premises  by  the  city  of  New  York  taking 
possession  of  a  portion  of  the  vault  space  occupied  by  the  tenant  in  con- 
nection with  the  leased  premises. 

The  rule  under  the  Revised  Statutes  that  a  covenant  for  quiet  enjoyment 
is  implied  in  every  lease  and  is  broken  when  the  tenant  is  evicted  from 
part  of  the  premises,  either  by  the  lessor  or  by  a  third  party  having 
paramount  title,  is  not  affected  by  section  216  of  the  Real  Property  Law 
of  1896  (section  251  of  the  present  law),  providing  that  **a  covenant  is  not 
implied  in  a  conveyance  of  real  property  whether  the  conveyance  con- 
tains any  special  covenant  or  not/^ 

Said  statute  is  strictly  limited  to  ^*a  conveyance  of  real  property"  and 
does  not  include  a  conveyance  of  a  leasehold  or  interest,  because  such  an 
estate  or  interest  is  not  included  in  the  term  '*  real  property  "  as  defined 
by  section  1  of  the  Real  Property  Law  of  1896. 

The  definition  of  real  property  in  the  article  of  the  Real  Property  Law  of 
1896,  dealing  with  the  recording  of  instruments,  is  expressly  confined  to 
said  article  and  is  not  applicable  to  section  216. 

Appeal  by  the  plaintiff,  The  Fifth  Avenue  Building  Com- 
pany, from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  27th  day  of  February,  1917,  over- 
ruling its  demurrer  to  certain  defenses  and  counterclaims  in  the 
amended  answer. 

William  Oreenough^  for  the  appellant. 

John  Burlinson  Colemariy  for  the  respondent. 

Scott,  J. : 

The  action  is  for  rent  for  the  months  of  January  to  November, 
1916,  inclusive,  of  a  store  and  basement  in  plaintiff's  building 
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in  the  city  of  New  York.  The  leajge  was  made  to  defendant's 
testator  and  in  terms  included  as  a  part  of  the  demised  prem- 
ises a  vault  under  the  sidewalk  in  front  of  the  premises.  This 
vault  was  maintained  under  a  revocable  license  from  the  city 
of  New  York,  the  title  being  in  the  city.  About  April,  1914, 
it  became  necessary  to  use  the  space  occupied  by  this  vault  for 
the  purpose  of  building  the  new  subway,  whereupon  the  city 
by  its  proper  representatives  revoked  the  license  for  the  main- 
tenance of  this  vault,  and  built  a  wall  at  the  building  line 
cutting  the  whole  vault  off  from  the  building  and  depriving 
the  lessee  of  its  use.  He  was  kept  out  of  possession  thereof 
continuously  until  May  23,  1916,  when  the  said  wall  was  moved 
out  fourteen  feet  towards  the  curb,  so  that  from  April  29, 1914, 
to  May  23, 191 6,  the  lessee  was  wholly  excluded  from  the  use  and 
enjoyment  of  the  vault  space,  and  since  May  23,  1916,  had 
been  so  excluded  from  a  part  thereof.  These  facts  are  set  up 
in  detail  in  the  defenses  demurred  to  wherein  defendant 
demands  the  damages  caused  by  his  partial  eviction  from  the 
demised  premises. 

The  facts  thus  pleaded  bring  the  case  squarely  within  the 
recent  decisions  of  this  court  in  Times  Square  Improvement 
Co. J  Inc.,  V.  Fleischmann  Vienna  Model  Bakery j  Inc.  (1Y3 
App.  Div.  633)  and  Hoffman  v.  Murray  (N.  Y.  L.  J.,  March  2Y, 
1913;  affd.  without  opinion,  159  App.  Div.  904;  216  N.  Y. 
Y50),  which  are  decisive  of  the  present  appeal  unless  a  point 
now  urged  upon  us  by  the  appellant,  and  which  was  not  pre- 
sented in  either  of  the  cited  cases,  should,  upon  examination, 
prove  to  require  a  different  ruling. 

The  lease  in  the  Times  Square  Improvement  Co.  case  con- 
tained a  covenant  of  quiet  enjoyment,  and  it  was  because  the 
exclusion  of  the  tenant  from  the  vault  space,  which  we  found 
to  be  included  in  the  lease,  violated  this  covenant  that  it  was 
held  that  damages  were  recoverable.  The  lease  in  the  present 
case  does  not  contain,  in  terms,  a  covenant  of  quiet  enjoyment, 
but  the  defendant  rests  his  case  upon  the  proposition  that  such 
a  covenant  is  implied  in  every  lease  of  real  property,  and  must, 
therefore,  be  read  into  this  lease. 

It  has  been  a  rule  of  law  from  time  out  of  mind,  and  was 
frequently   declared  in  this  State  in  cases  arising  under  the 
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Sevised  Statutes,  that  a  covenant  for  quiet  enjoyment  is  implied 
in  every  lease,  and  that  the  covenant  is  broken  -when  the  ten- 
ant is  evicted  from  part  of  the  premises  either  by  the  lessor  or 
by  a  third  party  having  paramount  title.  (Mayor,  etc.,  v. 
Maine,  13  N.  Y.  151;  Mack  v.  Patchin,  43  id.  167.) 

The  plaintiff  does  not  question  that  this  was  the  law  under 
the  Bevised  Statutes,  but  argues  that  under  the  Real  Property 
Law  of  1896  (Gen.  Laws,  chap.  46;  Laws  of  1896,  chap.  547) 
and  under  the  present  Real  Property  Law  (Consol.  Laws,  chap. 
50;  Laws  of  1909,  chap.  52)  no  such  covenant  can  longer  be 
implied. 

The  lease  under  consideration  was  made  in  December,  1908, 
and  must,  therefore,  be  construed  in  the  light  of  the  Real  Prop- 
erty Law  of  1896.  The  plaintiff's  contention  is  based  upon 
section  216  of  that  act  which  provides  that  "  A  covenant  is 
not  implied  in  a  conveyance  of  real  property,  whether  the  con- 
veyance contains  any  special  covenant  or  not."  This  same 
section,  in  slightly  different  form,  was  also  contained  in  the 
Revised  Statutes  (1  R.  S.  788,  §  140),  but  was  held  not  to  be 
applicable  to  leases  because  while  a  lease  was  a  conveyance 
within  the  meaning  of  the  Recording  Act,  the  estate  which  it 
omveyed  was  not,  technically  speaking,  real  estate  but  a 
chattel  real. 

The  general  definition  of  real  property  as  given  in  the  act  of 
1896  is  to  be  found  in  its  first  section  which  provides  that 
"  The  terms  '  real  property '  and  *  lands '  as  used  in  this  chapter 
are  coextensive  in  meaning  with  lands,  tenements  and  heredita- 
ments." As  pointed  out  by  Judge  Denio  in  Mayor,  etc.,  v. 
Mabie  (supra)  a  leasehold  is  neither  lands,  tenements  nor  here- 
ditaments and  is  not,  therefore,  real  property  within  the 
meaning  of  the  foregoing  definition.  The  plaintiff  places 
its  reliance  upon  section  205  which  defines  the  term  "con- 
veyance" as  follows:  "The  term  *  conveyance,'  as  used 
in  this  article,  includes  every  instrument,  in  writing,  except 
a  will,  by  which  any  estate  or  interest  in  real  property- 
is  created,  transferred,  assigned  or  surrendered.  *  *  * 
The  terms  *  estate'  and  'interest  in  real  property,'  include 
every  such  estate  and  interest,  freehold  or  chattel,  legal 
or   equitable,    present    or    future,    vested    or    contingent," 
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and  argues  that  the  word  ^^ conveyance"  in  section  216 
(quoted  above),  forbidding  the  implication  of  covenants, 
must  of  necessity  relate  to  any  conveyance  such  as  is 
defined  in  section  205.  This  argument  fails  to  note  the  care 
with  which  the  draftsman  of  the  Real  Property  Law  of  1896 
chose  his  words.  It  is  true  that  he  so  framed  section  205  that  a 
lease  would  fall  under  the  definition  of  a  conveyance  because 
it  creates  an  interest  in  real  property,  and  that  the  definition 
of  the  words  " estate,"  and  "interest in  real  property  "  includes 
a  lease,  which  is  a  chattel  real.  But  when  it  came  to  drawing 
section  216,  forbidding  the  implication  of  covenants,  more 
restricted  language  is  used.  That  section  did  not  provide  thai 
no  covenant  should  be  implied  in  any  conveyance,  or  in  any 
conveyance  of  an  estate  or  interest  in  real  property.  The  pro 
hibition  was  strictly  limited  to  certain  conveyances,  to  wit, 
a  conveyance  of  real  property,  which  as  already  said  did  not 
include  a  conveyance  of  a  leasehold  estate  or  interest,  because 
such  an  estate  or  interest  is  not  included  in  the  definition  of 
the  term  **real  property."  As  Judge  Denio  remarked,  in 
speaking  of  the  Eevised  Statutes:  "The  Legislature  was 
dealing  with  terms  of  art,  and  is  presumed  to  have  used  them 
in  their  technical  sense."    {Mayor,  etc.^  v.  Mabie,  supra,  159,) 

It  is  true  that  in  a  subsequent  article  of  the  Real  Property 
Law  of  1896,  dealing  with  the  recording  of  instruments  affect- 
ing  real  property,  there  is  in  section  240  of  that  act  (as  amd.  by 
Laws  of  1905,  chap.  449)  a  definition  of  the  term  "real  prop- 
erty "  which  is  broader  than  that  contained  in  the  first  section 
of  the  act,  and  which  does  specifically  include  chattels  real 
except  a  lease  for  a  term  not  exceeding  three  years.  That 
definition  is,  however,  expressly  limited  to  the  words  "real 
property  "  as  used  in  that  article  8,  and  has  no  bearmg  upon 
the  question  we  are  now  called  upon  to  consider. 

The  plaintiff  has  fallen  into  the  same  error  in  construing 
the  statute  of  1896  that  the  former  Supreme  Court  fell  into  in 
Kinney  v.  Watts  (14  Wend.  38)  and  which  was  pointed  out  in 
Tone  V.  Brace  (Clarke  Ch.  603;  11  Paige,  666),  and  later  in 
Mayor,  etc,  v.  Mabie  {supra). 

The  order  appealed  from  is,  therefore,  affirmed  with  ten  dollars 
costs  and  disbursements,  with  leave  to  plaintiff  to  withdraw 
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the  demurrer  and  reply  within  twenty  days  upon  payment  of 
said  costs  and  disbursements  and  the  oosts  awarded  by  the  order 
appealed  from. 

Clarke,  P.  J.  Laughlin,  Davis  and  Shearn,  JJ., 
concurred. 

Order  affirmed,  with  ten  dollais  costs  and  disbursements, 
with  leave  to  plaintiff  to  withdraw  demurrer  and  to  reply  on 
payment  of  costs. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Aaron  P.  G-arrabrant,  Sole  Surviving  Executor  and  Trustee 
in  the  State  of  New  York,  and  Annis  E.  Clark,  as  Execu- 
trix, etc.,  of  Laura  A.  Elugh,  a  Deceased  Executrix  and 
Trustee,  etc.,  of  Henrt  E.  Eluoh,  Deceased. 

Aaron  P.  G-arrabrant,  as  Executor,  and  Annis  E.  Clark,  as 
Executrix,  etc..  Appellants;  Aaron  D.  Elugh  and  Others, 
Respondents. 

First  Department,  May  18, 1017. 

Executors  and  administrators  —  appeal  —  practice  on  appeal  from 
order  of  Surrogate's  Court  settling  accounts  —  liability  of  executor 
for  interest  on  sums  due  legatees. 

Where  the  Appellate  Division  on  appeal  from  an  order  of  the  Surrogate's 
Court  settling  the  acoounts  of  an  executor  and  executrix  and  directing 
distribution  of  the  estate,  modifies  the  decree  appealed  from  but  does 
not  in  terms  remit  the  matter  to  the  Surrogate's  Court  for  the  entry  of 
an  order  in  accordance  with  its  decision,  it  is  not  necessary  for  said  court 
to  enter  a  decree  ^*  resettling'^  its  former  decree.  All  that  is  necessary 
is  to  enter  an  order  making  the  order  of  the  Appellate  Division  the 
order  of  the  Surrogate's  Court;  then  the  original  decree  wiU  stand  as 
modified. 

Where  on  such  an  appeal  the  sums  allowed  to  the  appellants  are  increased 
so  as  to  decrease  the  amounts  due  to  the  several  distributees,  it  is  proper, 
although  not  strictly  necessary,  to  draw  the  order  entered  upon  the 
remittitur  from  this  court  so  as  to  si>ecif y  the  altered  amount  to  be 
paid  to  each  distributee. 

The  executor  and  executrix  in  such  case  being  justified  in  declining  to 
-pay  the  legatees  the  sums  fixed  by  the  original  decree,  are  liable  only  for 
the  amount  of  interest  earned  upon  the  sums  due  to  the  several  dis- 
tributees from  the  date  of  the  original  decree  to  the  date  of  the  pay- 
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ment.  This  Ijeoaase  a  debtor  is  not  chargeable  with  interest  as  a 
penalty  for  non-payment,  unless  the  amount  he  is  to  pay  is  fixed  or  is 
ascertainable  by  computations  from  fixed  factors. 
If,  however,  the  appeal  had  not  been  successful,  and  the  amounts  pay- 
able to  the  legatees  had  not  been  reduced  in  consequence  thereof,  the 
executorand  executrix  would  have  been  chargeable  with  full  interest 
from  the  date  of  the  original  decree. 

Appeal  by  Aaron  P.  Garrabrant,  as  executor,  and  another, 
from  an  order  of  the  Surrogate's  Court  of  the  county  of  New 
York,  entered  in  the  oflBce  of  said  Surrogate's  Court  on  the  21st 
day  of  March,  1917,  denying  a  motion  to  vacate  an  order  reset- 
tling the  decree  herein  entered  upon  the  final  settlement  of  the 
accounts  of  the  executor  and  executrix. 

Charles  P.  Hallockj  for  the  appellants. 

Charles  E.  Thorn,  for  the  respondents. 

Scott,  J. : 

The  appellants,  as  executor  and  executrix  of  the  last  will 
and  testament  of  Laura  A.  Klugh,  deceased,  presented  their 
accounts  to  the  Surrogate's  Court  for  final  settlement.  A 
reference  was  ordered,  and  on  the  coming  in  of  the  referee's 
report  a  final  decree  was  made  stating  and  settling  the  accounts 
and  directing  a  distribution  of  the  amount  found  to  be  in  the 
hands  of  the  accountants  subject  to  distribution.  The  account- 
ants, being  dissatisfied  with  the  decree  as  entered,  appealed  to 
this  court  where  the  decree  was  modified  by  allowing  to  the 
accountants  certain  charges  which  the  surrogate  had  refused 
to  allow.  (See  Matter  of  Oarrabrant,  176  App,  Div.  186; 
Matter  of  Klugh,  Id.  187.)  Thereupon  an  order  was  entered  in 
the  Surrogate's  Court  making  the  order  of  this  court  the  order 
of  said-Surrogate's  Court,  and  fixing  the  amount  of  costs  pay- 
able to  the  parties  to  the  appeal.  This  order  was  entered  on 
January  31,  1917,  and  on  February  1,  1917,  a  decree  was 
entered  in  the  Surrogate's  Court  "resettling"  the  former 
decree  of  that  court,  dated  March  20,  1916,  which  had  origin- 
ally settled  the  accounts.  The  accountants  moved  to  vacate 
this  resettled  decree,  and  from  an  order  denying  their  motion 
they  appealed  to  this  court. 

The  order  of  this  court  did  not,  in  terms,  remit  the  matter 
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to  the  Surrogate's  Court  for  the  entry  of  an  order  in  acoordance 
with  our  decision,  but  itself  modified  the  decree  appealed  from. 
All  that  was  necessary,  therefore,  to  be  done  in  the  Surrogate's 
Court  was  to  enter  the  formal  order  that  was  entered  making 
the  order  of  this  court  the  order  of  the  Surrogate's  Court,  and 
fixing  the  costs  payable  to  the  parties  to  the  appeal  which  had 
been  allowed  by  the  order  of  this  court.  The  original  decree 
would  then  have  stood  as  so  modified.  The  increased .  sums 
allowed  to  the  accountants  by  the  order  of  this  court  decreased 
tiie  various  siuns  directed  to  be  paid  to  the  several  distributees, 
and  it  would  have  been  proper  and  convenient,  although  not 
perhaps  strictly  necessary,  to  have  so  drawn  the  order  entered 
upon  the  remittitur  from  this  court,  as  to  specify  the  altered 
amount  to  be  paid  to  each  distributee.  This,  however,  is  not 
what  the  resettled  decree  did.  It  made  no  reference  whatever 
to  the  order  of  this  court,  but  purported  to  resettle  and  amend 
the  original  decision,  modifying  the  figures,  however,  so  as  to 
correspond  with  the  modifications  resulting  from  our  order. 
This  was  an  irregular  way  to  arrive  at  the  result,  but  we  can- 
not see  that,  in  this  case,  any  one  can  suffer  from  the  irregu- 
larity. We  refer  to  it  only  because  in  another  case  the  practice 
here  followed  might  lead  to  more  serious  results. 

There  is  only  one  practical  question  raised  by  this  appeal 
which  requires  consideration.  By  the  resettled  decree  the 
accountants  are  charged  legal  interest  upon  the  sums  due  to 
the  several  distributees  frotn  March  20,  1916,  the  date  of  the 
original  decree,  to  the  date  of  the  payment.  It  is  not  disputed 
that  this  interest  greatly  exceeded  the  interest  which  the  money 
had  actually  earned  in  the  hands  of  the  accountants.  - 

By  the  original  decree  the  accountants  were  found  to  have 
in  their  hands  for  distribution  among  the  legatees  the  sum  of 
$9,762.54,  which  was  required  to  be  divided  into  nineteenths, 
the  amount  payable  to  each  legatee  being  specifically  set  forth 
in  the  decree.  By  the  resettled  decree  the  accountants  were  found 
to  have  in  their  hands  for  distribution  among  the  legatees  only 
$8,774.82,  and  the  amount  to  be  paid  to  each  legatee  was  pro- 
portionately reduced.  It  is  on  these  reduced  amounts  that  the 
accountants  have  been  charged  full  legal  interest  of  six  per 
cent.     This  was  error.     Interest  upon  a  sum  directed  to  be  paid 
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by  a  decree  settling  accountB  of  an  executor  or  trustee  is  charged 
by  way  of  a  penalty  for  non-payment.  But  a  debtor  is  not 
chargeable  with  interest  as  a  penalty  for  non-payment  unless 
the  amount  he  is  to  pay  is  fixed  or  else  is  ascertainable  by  com- 
putations from  fixed  factors.  In  the  present  case  the  account- 
ants were  justified  in  declining  to  pa^  the  legatees  the  sum 
fixed  by  the  original  decree,  because,  as  the  event  has  proved, 
these  sums  were  too  large.  How  much  should  be  paid  could 
not  be  determined  until  the  appeal  from  the  original  decree' 
had  been  heard  and  decided,  nor  were  they  called  upon  to  pay 
the  legacies  in  installments,  or  to  make  payments  on  account. 
Until  the  decree  had  been  put  in  such  form  that  it  correctly 
fixed  the  several  amounts  which  they  were  called  upon  to  pay, 
they  were  not  put  in  default  for  non-payment  so  as  to  be  subject 
to  the  payment  of  full  interest  by  way  of  penalty. 

Of  course  if  they  had  been  unsuccessful  in  their  appeal  to  ths 
court  and  the  amounts  payable  to  the  legatees  had  not  been 
reduced  in  consequence  thereof,  they  would  have  been  charge- 
able with  full  interest  from  the  date  of  the  original  decree. 
{Matter  ofByer,  120  App.  Div.  154,) 

We  see  no  necessity  for  vacating  the  resettled  decree,  but 
under  the  prayer  for  ^*  other  and  further  rehef ''  in  appellants 
notice  of  motion  the  resettled  decree  will  be  amended  by  strik- 
ing out  the  words  ^^  with  interest  thereon  at  the  rate  of  six  per 
centum  per  annum  from  March  20,  1916,  the  date  of  entry  of 
the  original  decree  herein ''  whenever  they  appear,  and  insert 
in  place  thereof  the  words:  "  with  such  interest  as  the  account- 
ants have  realized  thereon,"  with  ten  dollars  costs  and  dis- 
bursements to  appellants  to  be  deducted  proportionately  from 
the  amounts  payable  to  the  respondents. 

Clarke,  P.  J.,  Laughlin,  Davis  and  Shkarn,  JJ.,  concurred. 

Order  modified  as  stated  in  opinion  and  as  modified  alarmed, 
with  ten  dollars  costs  and  disbursements  to  appellants.  Order 
to  be  settled  on  notice. 
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The  People  of  the  State  op  New  York,  Bespondent,  v. 
Salvatore  F.  Sellaro,  Appellant. 

First  Department,  May  18, 1917. 

Municipal  corporations  —  city  of  New  York  ~  violation  of  Sanitary 
Code  — evidence  ^jurisdiction— transfer  of  case  to  Court  of  Special 
Sessions— Inferior  Criminal  Courts  Act,  section  44,  as  amended, 
constmed. 

Prosecntion  of  a  defendant  for  the  violation  of  section  124  of  the  Sanitary 
Code  of  the  city  of  New  Tork.  Evidence  examined,  and  T^eld,  sufficient 
to  justify  a  conviction. 

Where  in  such  a  case  it  appears  that  the  magistrate  hefore  whom  the 
defendant  was  first  arraigned  did  not  undertake  to  hoid  a  Court  of 
Special  Sessions,  bat  sat  merely  as  a  committing  magistrate,  and  as  such 
held  the  accused  to  answer  under  section  208  of  the  Code  of  Criminal 
Procedure,  it  was  unnecessary  for  said  magistrate  in  order  to  transfer 
jurisdiction  to  the  Court  of  Special  Sessions  to  make  an  order  remitting 
the  case  for  trial  to  said  court,  as  provided  by  section  44  of  the  L[if erior 
Criminal  Courts  Act  of  the  City  of  New  Tork  as  added  by  chapter  581 
of  the  Laws  of  1915.  Said  section  has  no  application  when  the  magis- 
trate merely  sits  as  a  conmiitting  magistrate. 

A  city  magistrate,  merely  because  under  certain  circumstances  he  may 
become  a  Court  of  Special  Sessions,  does  not  thereby  lose  his  power  and 
authority  as  a  committing  magistrate,  and  when  he  sits  as  such  his 
jurisdiction,  power  and  duty  are  prescribed  by  chapter  7  of  the  Code 
of  Criminal  Procedure,  section  188  et  seq. 

If  a  single  magistrate  enters  upon  a  trial  as  a  Court  of  Special  Sessions, 
under  section  44  of  the  Inferior  Criminal  Courts  Act,  as  amended,  and 
after  so  doing  sees  fit  for  any  of  the  reasons  stated  in  that  section  to 
remit  the  trial  to  another  Court  of  Special  Sessions,  whether  held  by 
one  magistrate  or  by  three  justices,  he  must  make  an  order  to  that  effect 
in  order  to  confer  jurisdiction  upon  the  court  to  which  the  case  is 
remitted  to  proceed  with  the  trial  thereof. 

If,  however,  a  city  magistrate  before  whom  a  complaint  is  made  does  not 
undertake  to  hold  a  Court  of  Si)ecial  Sessions,  but  sits  merely  as  a  com- 
mitting magistrate,  his  powers  and  duties  are  prescribed  by  the  Code  of 
Criminal  Procedure,  and  it  is  sufficient  that  he  hold  the  defendant  to 
answer.  Thereupon  the  Court  of  Special  Sessions,  composed  of  three 
justices,  will,  upon  information  filed,  and  in  a  proper  case,  have  juris- 
diction to  try  the  accused,  or,  if  the  crime  charged  be  not  triable  before 
the  Court  of  Special  Sessions,  the  accused  may  be  tried  upon  indictment. 

Appeal  by  the  defendant,  Salvatore  P.  Sellaro,  from  a  judg- 
ment of  the  Court  of  Special  Sessions  of  the  City  of  New  York, 
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county  of  New  York,  Part  I,  rendered  against  him  on  the  2l8t 
day  of  December,  1916,  convicting  him  of  violating  section  124 
of  the  Sanitary  Code  of  the  board  of  health  of  the  department 
of  health  of  the  city  of  New  York. 

IscLOc  Franklin  Russellj  for  the  appellant. 
Terence  Farley y  for  the  respondent. 

Scott,  J.: 

The  defendant  was  convicted  in  the  Court  of  Special 
Sessions  of  having  violated  on  March  8,  1916,  section  124  of 
the  Sanitary  Code,  which  reads,  in  part,  as  follows:  "Wood 
naphtha,  otherwise  known  as  wood  alcohol  or  methyl  alcohol; 
sale  and  distribution  regulated. —  No  person  shall  sell,  offer  for 
sale,  give  away,  deal  in,  or  supply,  or  have  in  his  or  her  pos- 
session with  intent  to  sell,  offer  for  sale,  give  away,  deal  in,  or 
supply,  any  article  of  food  or  drink  or  any  medicinal  or  toilet 
preparation,  intended  for  human  use  internally  or  externally, 
which  contains  any  wood  naphtha,  otherwise  known  as  wood 
alcohol  or  methyl  alcohol,  either  crude  or  refined."  (See 
Cosby's  Code  Ord.  [Anno.  1915]  pp.  390,  391.) 

The  appellant  offered  no  evidence  in  his  defense,  and  the 
case  was  submitted  on  the  People's  evidence  undisputed.  It 
was  quite  suflBcient  to  justify  the  conviction,  and  if  there  were 
no  other  question  involved  we  should  content  ourselves  with 
affirming  the  judgment  without  opinion.  The  appellant  raises, 
however,  a  jurisdictional  question  which  deserves  consideration. 

The  record  consists  of  an  affidavit  made  by  a  pharmacist  in 
the  employ  of  the  department  of  health  of  the  city  of  New  York; 
an  order  of  a  city  magistrate  holding  the  defendant  to  answer; 
an  information  by  the  district  attorney;  the  proceedings  before 
the  Court  of  Special  Sessions,  and  the  judgment  of  that  court. 

The  point  which  the  defendant  now  makes  is  that  the  Court 
of  Special  Sessions,  before  which  he  was  tried,  never  acquired 
jurisdiction  to  try  him  because  it  does  not  appear  that  the  city 
magistrate,  before  whom  he  was  first  arraigned,  had  made  an 
order  remitting  the  case  for  trial  to  .a  Court  of  Special  Sessions 
provided  for  by  section  4i  of  the  Inferior  Criminal  Courts  Act  of 
the  City  of  New  York  (Laws  of  1910,  chap.  669),  as  added  by 
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chapter  631  of  the  Laws  of  1916.  This  contention  he  attempts 
to  support  by  two  cases  decided  by  the  Appellate  Division  of 
the  Second  Department,  which  if  applicable  to  the  present  case, 
are  decisive  of  this  appeal.  {People  ex  rel.  NetU  York  JDis- 
poscU  Corporation  v,  Freschi,  173  App.  Div,  189;  People  v. 
Kalbfleisch  Co.,  174  id.  108.) 

They  are  not,  however,  applicable.  They  arose  under  prose- 
cutions commenced  under  section  44  above  mentioned,  or  under 
section  96  of  the  act  of  1910,  while  this  prosecution  did  not. 

By  chapter  631  of  the  Laws  of  1916  the  Legislature  added  to 
the  Inferior  Criminal  Courts  Act  (Laws  of  1910,  chap.  669)  a 
new  article  designated  as  article  3A,  and  providing  for  Courts 
of  Special  Sessions  to  be  held  by  single  city  magistrates.  The 
1st  section  of  this  article,  designated  as  section  43  of  the 
amended  act,  provides  that  ^^  A  Court  of  Special  Sessions  may 
be  held  in  the  city  of  New  York  by  any  one  city  mligistrate 
where  the  offense  charged  is  one  of  the  following  classes  of  mis- 
demeanor." Then  follows  a  list  of  minor  offenses  constituting 
misdemeanors.  The  2d  section  of  the  added  article,  designated 
as  section  44  of  the  amended  act,  provides  the  procedure  to  be 
followed  by  a  single  magistrate  undertaking  to  hold  a  Court  of 
Special  Sessions.  He  cannot  do  this  imless  the  defendant,  after 
having  been  duly  informed  of  his  rights,  consents  thereto,  or  if 
the  department  in  charge  of  the  prosecution  or  district  attorney 
objects.  If  the  defendant  consents,  and  the  head  of  the 
department  conducting  the  prosecution  or  the  district  attorney 
does  not  object  the  magistrate  may  proceed  to  hold  a  Court  of 
Special  Sessions  exercising  aU  the  powers  of  the  Court  of 
Special  Sessions  consisting  of  three  justices  provided  for  in 
articles  2  and  3  of  the  Inferior  Criminal  Courts  Act.  Then  fol- 
low the  provisions  out  of  which  the  defendant's  objection  to  the 
jurisdiction  arises.  They  are:  "  In  any  case  where  the  magis- 
trate holds  a  Court  of  Special  Sessions  the  action  shall  be 
tried  and  finally  disposed  of  by  him,  or  if  the  department  in 
charge  of  the  prosecution  or  the  district  attorney,  as  the  case 
may  bej  and  the  defendant  consent,  may  be  tried  by  a  Court 
of  Special  Sessions  to  be  held  by  the  next  magistrate  sitting  in 
the  same  Magistrate's  District  Court  or  be  remitted  with  the 
papers  to  the  Court  of  Special  Sessions  provided  for  in  articles 
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two  and  three  hereof  for  trial  there  by  three  justices.  At 
any  stage  of  the  proceeding  before  judgment  the  magistrate 
may  *  *  *  suspend  the  trial  and  cause  the  complaint  and 
other  papers  to  be  sent  to  the  district  attorney  for  trial,  upon 
information,  by  three  justices  in  the  Court  of  Special  Sessions, 
provided  for  in  articles  two  and  three  hereof." 

It  will  be  observed  that  the  provisions  just  quoted  are  appli- 
cable only  when  the  magistrate  ^' holds  a  Court  of  Special 
Sessions."  They  have  no  application  when  he  merely  sits  as  a 
committing  magistrate.  It  is  fitting  and  proper  when  the  trial 
of  a  criminal  action  is  begun  by  one  Court  of  Special  Sessions, 
and  is  then  transferred  to  another,  that  the  fact  of  transfer 
should  be  evidenced  by  a  formal  order  to  the  end  that  the  con- 
tinuity of  jurisdiction  may  be  preserved,  and  this  is  all  that 
was  held  in  the  two  cases  above  cited  and  on  which  defendant 
relies.  A  city  magistrate,  however,  merely  because  under  cer- 
tain circumstances  he  may  become  a  Court  of  Special  Sessions, 
does  not  thereby  lose  his  power  and  authority  as  a  committing 
magistrate,  and  when  he  sits  as  such  his  jurisdiction,  power 
and  duty  are  prescribed  by  chapter  7  of  title  3  of  part  4  of  the 
Code  of  Criminal  Procedure,  section  188  et  seq.  After  pro- 
viding for  the  course  of  the  proceedings  before  a  committing 
magistrate,  section  208  provides  that  "If,  however,  it  appear 
from  the  examination  that  a  crime  has  been  committed  and 
that  there  is  sufficient  cause  to  believe  the  defendant  guilty 
thereof,  the  magistrate  must,  in  like  manner,  indorse  on  the 
depositions  and  statement,  an  order,  signed  by  him,  to  the  fol- 
lowing effect."  Then  follows  the  form  of  order  to  be  so 
signed,  being  the  identical  form  signed  by  the  magistrate  in 
the  present  case  and  holding  the  defendant  to  answer.  The 
distinction  between  the  course  of  procedure  to  be  followed  in 
the  two  cases  is  simple  and  perfectly  clear.  If  a  single  magis- 
trate enters  upon  a  trial  as  a  Court  of  Special  Sessions  under 
section  44  of  the  Inferior  Criminal  Courts  Act,  and  after 
so  doing  sees  fit  for  any  of  the  reasons  stated  in  that  section  to 
remit  the  trial  to  another  Court  of  Special  Sessions,  whether 
held  by  one  magistrate  or  by  three  justices,  he  must  make  an 
order  to  that  effect  in  order  to  confer  jurisdiction  upon  the 
court  to  which  the  case  is  remitted  to  proceed  with  the  trial 
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thereof.  If,  however,  a  city  magistrate  before  whom  a  com- 
plaint is  made  does  not  undertake  to  hold  a  Court  of  Special 
Sessions,  but  sits  merely  as  a  committing  magistrate,  his 
powers  and  duties  are  prescribed  by  the  Code  of  Criminal  Pro- 
cedure, and  it  is  sufficient  that  he  hold  the  defendant  to  ans- 
wer. Thereupon  the  Court  of  Special  Sessions  composed  of 
three  justices  will,  upon  information  filed  and  in  a  proper  case, 
have  jurisdiction  to  try  the  accused,  or  if  the  crime  charged 
be  not  triable  before  the  Court  of  Special  Sessions,  the  accused 
may  be  tried  upon  indictment.  This  distinction  is  clearly 
recognized  although  not  elaborated  by  the  learned  justice  who 
wrote  the  opinion  in  the  New  York  Disposal  Corporation  Case 
{supra).  And  this  authority  of  a  city  magistrate  to  hold  the 
accused  for  trial  at  a  Court  of  Special  Sessions  composed  of 
three  justices  is  expressly  reserved  by  the  last  sentence  of  section 
44  above  referred  to. 

In  the  present  case  it  is  made  quite  clear  by  the  record  that 
the  magistrate  before  whom  the  defendant  was  first  arraigned 
did  not  undertake  to  hold  a  Court  of  Special  Sessions,  but  sat 
merely  as  a  committing  magistrate  and  as  such  held  the  accused 
to  answer  under  section  208  of  the  Code  of  Criminal  Procedure. 
We  find  no  merit  in  the  appeal.     The  judgment  is  affirmed. 

Clarke,  P.  J.,  Laughlin,  Davis  and  Sheabn,  J  J.,  concurred. 

Judgment  affirmed. 


ChabIiBS  Naxtd,  Appellant,  v.  King  Sewing  Machine 
Company,  Respondent. 

Fourth  Department,  AprU  4, 1917. 

Pleading  —  action  againat  matter  for  personal  injuries  —  defense  aUeg- 
ing  that  Compensation  Commission  has  disaUowed  claim —demurrer. 

A  demurrer  to  a  separate  defense  contained  in  the  answer  of  an  employer 
sued  by  an  employee  for  personal  injuries  which  alleges  that  the  State 
Workmen's  Compensation  Commission  has  determined  that  the  plain- 
tiff's claim  was  not  founded  upon  an  accident  and  was  disallowed  should 
be  sustained. 

Db  AiresLis,  J.,  dissented. 
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Appeal  by  the  plaintiff,  Charles  Naud,  from  an  interlocu- 
tory judgment  of  the  Supreme  Court  in  favor  of  the  defend- 
ant, entered  in  the  o£Soe  of  the  clerk  of  the  county  of  Erie  on 
the  13th  day  of  July,  1916,  overruling  a  demurrer  to  a  separate 
defense  contained  in  the  answer. 

Karl  A,  McCormicky  for  the  appellant. 

Clinton  B.  GHbbSy  for  the  respondent. 

Kruse,  p.  J. : 

1.  K  the  complaint  does  not  state  facts  sufficient  to  make 
out  a  cause  of  action,  the  answer  would  not  be  demurrable, 
although  insufficient,  because,  as  has  been  stated,  ^'a  bad 
answer  is  good  enough  for  a  bad  complaint.''  {Bcucter  v. 
McDonnell,  164  N,  Y.  482,  436.) 

2.  But  the  complaint  states  a  good  cause  of  action.  While 
some  of  the  allegations  of  the  complaint  are  germane  to  a 
claim  under  the  Workmen^s  Compensation  Law  (Consol.  Laws, 
chap.  67  PLiaws  of  1914,  chap.  41],  as  amd.),  it  does  not  affirma- 
tively appear  by  the  complaint  as  a  whole  that  the  claim  is  of 
that  character. 

3.  The  answer  setting  uilther  determination  of  the  Commis- 
sion is  insufficient  in  law  upon  the  face  thereof.  It  appears 
by  the  allegations  of  the  answer  that  the  Commission  deter- 
mined that  the  claim  was  not  founded  upon  an  accident  and 
was  disallowed.  Such  determination  is  not  an  adjudication 
that  the  claim  is  covered  by  the  Workmen's  Compensation 
Law,  but  quite  the  reverse. 

The  interlocutory  judgment  overruling  the  demurrer  should 
be  reversed,  with  costs,  and  demurrer  sustained,  with  the 
usual  leave  to  the  defendant  to  plead  over,  if  so  advised,  upon 
the  payment  of  costs. 

All  concurred,  Poote  and  Lambert,  JJ.,  in  result  only, 
except  Be  Angeus,  J.,  who  dissented. 

Interlocutory  judgment  reversed,  with  costs,  and  demurrer 
sustained,  with  costs,  with  leave  to  the  defendant  to  plead 
over  within  twenty  days  upon  payment  of  the  costs  of  the 
demurrer  and  of  this  appeal. 


Digitized  by  VjOOQIC 


CoRico  V.  Smith.  33 


App.  Div.]  Poiirth  Department,  April,  1917. 

Antonio  Corioo,  Appellant,  v.  Prank  Suluvan  Smith,  a43 
Eeoeiver  of  the  PrrrsBURGH,  Shawmut  and  Northern 
Railroad  Company,  Respondent. 

Fourth  Department,  April  4, 1017. 

Pleading— acMon  agrainBt  master  for  personal  injuries  —  defense  aUeg- 
ing  that  award  for  compensation  was  made  to  plaintiff —demurrer. 

A  demurrer  to  a  separate  defense  of  an  employer  sued  by  an  employee  for 
personal  injuries  whioh  alleges  that  an  award  was  made  to  the  plaintiff 
pursuant  to  the  provisions  of  the  State  Workmen^s  Compensation  Law 
which  the  defendant  stands  ready  and  willing  to  pay  should  be  overruled. 

But  on  overruling  the  demurrer  the  complaint  should  not  have  been 
dismissed  but  the  plaintiff  should  have  been  given  leave  to  withdraw 
the  demurrer  upon  paying  costs. 

]?00TB,  J.,  dissented,  with  memorandum. 

Appeal  by  the  plaintiff,  Antonio  Corioo,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Allegany  on  the  2l8t  day  of 
November,  1916,  overruling  a  demurrer  to  part  of  the  answer 
and  dismissing  the  complaint. 

James  O.  Sebring,  for  the  appellant. 

D.  D.  DicksoUy  for  the  respondent. 

Kruse,  p.  J. : 

The  plaintiff  challenges  the  sufficiency  of  the  sixth  separate 
defense  of  the  defendant  contending  that  the  matters  therein 
stated  are  no  defense  to  the  action.  It  is  therein  alleged  that 
pursuant  to  the  provisions  of  the  Workmen's  Compensation 
Law  (Consol.  Laws,  chap.  67  [Laws  of  1914,  chap.  41],  as  amd.) 
an  award  was  made  to  the  plaintiff  for  damages  sustained 
by  him  resulting  from  the  injuries  set  forth  in  the  complaint 
and  that  the  defendant  stands  ready  and  willing  to  pay  the 
same;  that  the  plaintiff  was  a  party  to  the  proceeding  and  that 
the  award  was  duly  and  properly  made  by  the  Commission. 
The  allegation  that  the  award  was  duly  made  is  the  same  in 
Afp.  Div.— Vol.  OLXXVm.       8 
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effect  as  though  the  answer  had  set  forth  the  facts  showing 
that  the  Commission  had  jurisdiction  to  make  the  same.  K 
the  plaintiff  controverts  that  allegation,  the  defendant  is 
required  on  the  trial  to  make  proof  of  the  facts  but  they  need 
not  be  pleaded.     (Code  Civ.  Proc.  §  532.) 

It  is  true,  as  plaintiff  contends,  that  if  the  defendant  was 
engaged  in  interstate  commerce  and  the  plaintiff  was  injured 
through  its  negligence  in  doing  interstate  commerce  work  while 
he  was  so  employed  by  it  in  such  commerce  as  alleged  in  the 
complaint,  his  claim  is  covered  by  the  Federal  Employers' 
Liability  Act  (35  U.  S.  Stat,  at  Large,  65,  chap.  149,  as  amd.  by 
36  id.  291,  chap.  143)  and  not  by  the  Workmen's  Compensation 
Law  {Matter  of  Winfield  v.  New  York  Central  &  Hudson 
River  Railroad  Company^  216  N.  T.  284),  but  these  allega- 
tions of  the  complaint  are  not  consistent  with  the  admissions, 
that  the  award  was  duly  made.  He  cannot  bring  to  his  aid 
these  allegations  in  his  attack  upon  the  answer  by  demurrer; 
he  is  required  to  stand  upon  the  allegations  in  the  answer  and 
there  is  nothing  in  the  answer  showing  that  these  facts  were 
made  to  appear  before  the  Commission.  The  inference  is  quite 
to  the  contrary  because  the  allegation  is  that  the  award  was 
duly  made.  If  the  plaintiff  had  contended  before  the  Commis- 
sion as  he  does  here  and  the  facts  had  been  made  to  appear  to 
support  his  contention  that  plaintiff's  injuries  were  sustained 
in  interstate  commerce  work  through  the  negligence  of  the 
defendant,  the  award  could  not  be  properly  made  under  the 
Workmen's  Compensation  Law. 

Furthermore,  I  am  of  the  opinion  that  the  plaintiff  could 
waive  his  claim  under  the  Federal  Employers'  Liability  Act  by 
omitting  to  state  the  facts  showing  that  his»claim  was  within 
that  act.  If  that  question  was  not  raised  by  any  party  to  the 
proceeding,  I  am  unable  to  see  how  the  plaintiff  could  now 
avail  himself  of  his  right  to  maintain  an  action  under  the  pro- 
visions of  the  Federal  statute.  As  well  might  the  defendant 
urge  now  for  the  first  time  that  it  should  not  pay  the  award 
made  by  the  Commission  to  plaintiff  for  his  injuries  because  he 
was  engaged  in  interstate  commerce  work  at  the  time  he  was 
injured.  Clearly,  the  defendant  would  be  required  to  raise 
that  question  upon  the  trial  in  the  action  or  proceeding  brought 
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for  the  determination  and  adjudication  of  the  claim,  otherwise 
it  would  be  waived.  {Atlantic  Coast  Ldne  R.  R.  Co.  v.  Mima, 
242  U.  S.  682;  Minneapolis  &  St.  lA>uis  R.  R.  Co.  v.  WinterSy 
Id.  353.) 

2.  The  defendant  also  challenges  the  sufficiency  of  the  com- 
plaint, which  it  may  do  to  ofiEset  plaintiff's  contention  that  his 
answer  is  bad.  {Baxter  v.  McDonnell,  154  N.  Y.  432.)  It  is 
contended  that  the  plaintiff  should  have  specifically  alleged 
that  the  action  was  commenced  within  two  years  from  the  time 
the  cause  of  action  accrued  since  the  Federal  Employers' 
Liability  Act  provides  that  no  action  should  be  maintained 
unless  commenced  within  that  time.  As  to  that  it  is  sufficient 
to  say  that  it  appears  by  the  complaint  that  the  plaintiff  was 
injured  on  the  28th  day  of  January,  1916,  so  the  two  years 
have  not  even  yet  expired  and  besides  the  reasoning  of  the 
Court  of  Appeals  in  a  recent  case  would  seem  to  indicate  that 
this  limitation  is  upon  the  remedy  and  not  upon  the  right. 
{Sharrow  v.  Inland  Lines,  Ltd.,  214  N.  Y.  101.)  Although 
it  should  be  stated  in  this  connection  that  the  United  States 
Supreme  Court  has  recently  held  that  where  the  record  shows 
that  the  action  was  not  begun  until  the  time  had  elapsed,  the 
point  is  available  to  the  defendant  even  if  the  defendant  did 
not  raise  the  objection  in  his  pleading.  {Atlantic  Coast  Line 
Railroad  v.  Bumette,  239  U.  S.  199.) 

While  the  demurrer  was  properly  overruled  I  think  the  com- 
plaint should  not  have  been  dismissed.  The  plaintiff  should 
not  be  precluded  from  controverting  the  allegations  of  this 
answer  simply  because  he  has  failed  in  his  effort  to  test  its  legal 
sufficiency. 

The  judgment  should  be,  therefore,  modified  by  permitting 
the  plaintiff  to  withdraw  his  demurrer  within  twenty  days  upon 
the  payment  of  the  costs  of  the  demurrer,  and  as  so  modified 
the  judgment  should  be  affirmed,  without  costs  to  either  party 
upon  this  appeal. 

All  concurred,  Lambert  and  Ds  Angelis,  JJ.,  in  result 
only,  except  Foote,  J.,  who  dissented  and  voted  to  sustain  the 
demurrer,  with  leave  to  the  defendant  to  amend  his  answer,  if 
40  advised,  up(Hi  payment  of  costs^  upon  the  ground  that  it  is 
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not  alleged  that  plaintiflf  presented  his  claim  to  the  Workmen's 
Compensation  Commission  and  himself  sought  to  secure  the 
award  which  was  made. 

Judgment  modified  by  giving  leave  to  the  plaintiflf  to  with- 
draw his  demurrer  within  twenty  days,  upon  payment  of  the 
costs  of  the  demurrer,  and  as  so  modified  aflSrmed,  without 
costs  of  this  appeal  to  either  party. 


Edwin  Fairfax  Naulty,  Respondent,  v.  Gorham  Manufao- 
TURiNG  Company,  Appellant. 

First  Department,  April  5,  1917. 

Principal  and  a^ent  —  action  for  commissions  for  proc]aring  orders  for 
goods  to  be  manufactured  and  instaUed  by  defendant  — pleading  — 
variance  —  evidence  —  amendment  of  complaint  —  appeal  —  when 
question  sought  to  be  raised  not  insisted  upon  at  trial. 

In  an  action  to  recover  for  commissions  on  contracts  for  bronze  work  to  be 
manufactured  and  installed  by  the  defendant,  the  plaintiff  alleged  a 
verbal  agreement  by  which  he  was  to  receive  commissions  on  all  orders 
procured  by  him,  and  this  allegation  was  supported  by  his  testimony. 
He  was  also  permitted,  without  objection,  to  give  evidence  as  to  a  spa 
cial  contract  by  which  he  was  to  be  compensated  for  the  procuring  of 
orders  in  a  specified  territory,  even  though  he  was  not  the  procuring 
cause,  and  no  motion  was  made  to  amend  the  complaint  to  entitle  him 
to  recover  on  such  a  theory  until  the  close  of  the  entire  case,  but  coun- 
sel for  the  defendant  when  entering  upon  the  defense  stated  that  defend- 
ant was  prepared  to  meet  the  cause  of  action  alleged  and  would  object 
to  testimony  tending  to  support  a  cause  of  action  on  any  other  theory, 
and  moved  to  strike  out  the  evidence  as  to  the  special  contract  on  the 
ground  that  it  constituted  a  radical  variance  from  the  complaint.  The 
court  ruled  that  if  the  specific  objection  had  been  taken  on  the  motion 
to  dismiss  at  the  close  of  the  plaintiff^s  case,  an  amendment  of  the  com- 
plaint would  have  been  allowed,  and  that  it  would  not  constitute  such  a 
substantial  variance  as  to  defeat  the  action.  At  the  close  of  the  evi- 
dence the  defendant  renewed  its  motion  for  a  dismissal,  whereupon  the 
plaintiff  was  allowed  to  amend  by  alleging,  among  other  things,  that  the 
agreement  was  that  he  was  not  only  to  receive  commissions  on  orders  pro- 
cured by  him,  but  also  on  orders  to  the  procurement  of  which  he  con- 
tributed in  services,  whether  or  not  his  services  were  the  procuring  cause. 

Held^  that  the  order  granting  the  amendment  should  be  reversed; 

That,  under  the  circumstances,  the  complaint  should  not  be  dismissed, 
but  a  new  trial  should  be  granted  and  an  opportunity  afforded  the  plaiii- 
tiff  to  apply  at  Special  Term  for  an  appropriate  amendment. 


Digitized  by  V^OOQlC 


Naulty  v.  Gorham  Manufacturing  Co.  37 

App.  Div.]  First  Department,  April,  1917. 

Since  the  plaintiff  was  only  entitled  to  receive  commissions  on  contracts 
for  bronze  work  manufactared  by  the  defendant,  it  was  error  to  allow 
commissions  on  the  gross  amount  of  a  contract  including  fixtures  manu- 
factured by  another. 

It  was  error  for  the  court  to  exclude  evidence  offered  by  the  defendant  to 
show  not  only  that  the  plaintiff  was  not  the  procuring  cause  of  a  cer- 
tain contract,  but  that  it  obtained  the  same  through  the  efforts  of  others 
in  no  manner  contributed  to  by  the  services  of  the  plaintiff. 

The  verdict  of  the  jury  awarding  commissions  on  certain  specified  contracts 
was  against  the  weight  of  the  evidence. 

Although  the  defendant  objected  that  the  action  was  prematurely  brought 
in  so  far  as  it  related  to  conmiissions  on  a  certain  contract  claimed  not 
to  have  been  formally  executed  until  after  the  commencement  of  the 
action,  such  question  is  not  before  the  court  on  appeal,  since  no  further 
question  was  raised  with  respect  to  the  matter,  either  by  a  motion  to 
strike  out  or  a  request  to  char^,  and  since  the  plaintifTs  right  to 
recover  on  said  contract  was  submitted  to  the  jury  without  objection  or 
exception  and  without  reference  to  the  fact  as  to  whether  or  not  the 
commissions  were  earned  prior  to  the  commencement  of  the  action. 

AppEAii  by  the  defendant,  Gorham  Manufacturing  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  oflBoe  of  the  clerk  of  the  county  of  New 
York  on  the  21st  day  of  January,  1916,  as  amended  by  an  order 
entered  in  said  clerk's  office  on  the  27th  day  of  January,  1916. 
The  judgment  was  rendered  upon  the  verdict  of  a  jury. 
Defendant  further  appeals  from  an  order  entered  in  said  clerk's 
office  on  the  lith  day  of  January,  1916,  denying  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Robert  C.  Beatty,  for  the  appellant. 

George  Gordon  Battle  [Addison  A.  Van  Tine  with  him  on 
the  brief],  for  the  respondent. 

Laughlin,  J.: 

The  recovery  was  for  commissions  to  which  the  plaintiff 
claimed  to  be  entitled  by  virtue  of  a  parol  contract  with  respect 
to  orders  for  bronze  work  to  be  manufactured  and  installed 
by  the  defendant. 

The  plaintiff  was  the  president  and  general  manager  of  the 
Fairfax  United  States  Mail  Chute  System,  which  was  a  corpo- 
ration.    In  the  month  of  January,  1910,  negotiations  were 
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opened  between  that  company  and  the  appellant  for  the  manu- 
facture of  bronze  mail  chutes,  and  a  formal  agreement  in 
writing  therefor  was  prepared  under  date  of  February  11, 1910, 
which  the  evidence,  however,  tends  to  diow  was  not  executed 
until  the  latter  part  of  May.  The  terms  of  the  contract  con- 
templated the  obtaining  of  orders  for  bronze  mail  chutes  by 
the  Fairfax  United  States  Mail  Chute  System,  to  be  manufac- 
tured by  defendant,  and  that  the  defendant  should  make  cer- 
tain advances  for  expenses,  and  an  advance  for  fifty  dollars  per 
week  for  a  specified  period  as  an  advance  drawing  account  for 
a  salesman,  which  advances  were  to  be  deducted  from  any 
amount  to  which  the  Fairfax  System  should  become  entitled 
under  the  contract.  It  was  also  provided  that  a  selling  com- 
mission of  ten  per  cent  should  be  allowed  a  salesman,  and  that 
the  net  profits,  after  deducting  commissions  paid  the  salesman, 
were  to  be  divided  equally  between  the  two  companies.  The 
salesman  to  be  employed  was  not  designated,  bt  it  appears 
that  it  was  understood  that  plaintiff  was  to  be  the  salesman, 
and  he  was  so  employed.  He  obtained  no  orders,  however, 
and  earned  no  commissions,  but  defendant  advanced  to  him  the 
sum  of  $1,170.95. 

The  plaintiff  alleged  that  in  the  month  of  May,  1910,  it  was 
verbally  agreed  between  him  and  the  defendant  that  he  should 
remain  and  continue  in  its  employ  for  selling  its  bronze  goods, 
other  than  those  specified  in  said  contract,  for  an  indefinite 
period,  "upon  precisely  the  same  basis  as  to  compensation  as 
that  set  forth  "  in  said  agreement  in  writing;  and  he  alleges  that 
the  effect  of  the  agreement  was  that  he  was  to  receive  ten  per 
cent  on  all  contracts  obtained  and  goods  sold  for  the  defend- 
ant; and  that  his  commissions  were  to  become  due  upon  the 
acceptance  "  of  the  proposed  tender,  estimate  or  bids  of  the 
defendants  "  by  the  party  to  whom  the  same  might  be  made. 
He  alleges  that  pursuant  to  the  verbal  employment  he  pro- 
cured orders  aggregating  the  sum  of  $251,950,  which  the 
defendant  accepted  and  filled,  and  that  he  thereby  became 
entitled  to  receive  as  commissions  the  sum  of  $25,195,  from 
which  he  concedes  there  should  be  deducted  the  amount  of 
advances  to  him  under  the  contract  in  writing  and  the  sum 
of  $7,076.05  advanced  to  him  under  the  verbal  contract;  and  he 
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demands  judgment  in  the  first  count  of  the  complaint  for  the 
balance  of  $16,949. 

The  complaint  contained  a  second  count  for  the  fraudulent 
diversion  of  orders  to  deprive  the  plaintiff  of  commissions 
thereon;  but  after  introducing  some  evidence  tending  to  sup- 
port that  count  the  plaintiff  withdrew  it. 

The  answer  is  in  effect  a  general  denial  with  a  counterclaim 
for  moneys  advanced  in  excess  of  certain  commissions  at  the 
rate  of  five  per  cent  conceded  to  have  been  earned  by  the 
plaintiff.     The  cotmterclaim  was  abandoned  on  the  trial. 

The  plaintiff  claimed  commissions  on  eight  contracts.  The 
verdict  ^ows  that  the  jury  disallowed  his  claim  as  to  one 
and  allowed  a  recovery  on  the  other  seven.  The  plaintiff 
claimed  to  be  entitled  to  recover  a  commission  of  ten  per  cent 
on  all  of  the  contracts.  The  defendant  conceded  that  he  was 
entitled  to  commissions  at  the  rate  of  five  per  cent  on  three  of 
the  contracts;  but  denied  that  he  was  entitled  to  commissions 
on  the  others.  The  jury  allowed  a  recovery  of  ten  per  cent 
commissions  on  six  of  the  contracts  and  five  per  cent  on  a  con- 
tract for  $152,825,  for  bronze  work  on  the  Scottish  Rite  Temple 
at  Washington.  The  plaintiff  gave  evidence  tending  to  show 
that  he  rendered  some  services  in  endeavoring  to  obtain  the 
Scottish  Rite  Temple  contract,  but  he  wholly  failed  to  show 
that  he  procured  or  that  his  efforts  secured  that  contract  for  the 
defendant.  Two  of  the  other  contracts  on  which  the  plaintiff 
recovered  commissions  were  for  the  bronze  work  on  the  East 
Boston  Savings  Bank  and  the  Brockton  National  Bank.  In  the 
negotiations  by  which  the  defendant  secured  those  contracts 
the  plaintiff  took  no  part.  The  commission  recovered  on  the 
Scottish  Rite  Temple  contract  is  more  than  the  amount  of  the 
verdict.  It  follows  that  if  the  plaintiff  was  not  entitled  to 
recover  that  commission  the  judgment  cannot  be  sustained. 

At  the  close  of  the  plaintiff's  case  coimsel  for  the  defendant 
moved  for  a  dismissal  on  the  grounds:  (1)  That  the  plaintiff 
had  failed  to  prove  facts  sufficient  to  constitute  a  cause  of 
action;  (2)  that  there  was  no  proof  that  the  plaintiff  was  the 
procuring  cause  in  securing  the  contracts  for  defendant;  (3) 
that  he  had  not  sustained  the  burden  of  showing  that  he  was 
the  procuring  cause  with  respect  to  the  Scottish  Rite  Temple 
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contract;  and  (4)  that  there  was  no  evidence  that  he  had  any- 
thing to  do  with  securing  either  the  Brockton  National  Bank  or 
the  East  Boston  Savings  Bank  contracts  or  of  any  agreement 
for  commissions  with  respect  thereto.  The  oomij,  in  denying 
the  motion  stated  that  the  plaintiff  had  testified  to  a  special 
contract  by  which  he  was  to  be  compensated  even  though  he 
was  not  the  procuring  cause. 

The  testimony  to  which  the  court  referred  was  given  by  the 
plaintiff.  It  is  to  the  effect  that  he  negotiated  a  contract  for 
the  bronze  work  on  the  Springfield  National  Bank  through  one 
James,  a  Boston  architect,  and  that  FuUerton,  the  manager  of 
defendant's  bronze  department,  subsequently  agreed  with  him 
that  he  should  have  a  commission  of  ten  per  cent  on  any  busi- 
ness that  might  come  to  the  defendant  through  James'  o£Sce. 
The  two  contracts,  with  respect  to  which  he  took  no  part  in  the 
negotiations,  subsequently  came  to  the  defendant  through 
James'  office.  The  plaintiff  further  testified  that  in  the  spring 
of  1910  Fullerton  agreed  that  he  should  have  Boston  and  all  of 
New  England,  Washington,  Philadelphia  and  Baltimore  as  his 
exclusive  territory,  and  that  his  understanding  was  that  he 
was  to  enter  the  territory  first  and  do  the  introductory  work 
with  respect  to  negotiating  contracts,  and  that  he  was  to 
receive  ten  per  cent  on  jobs  in  his  exclusive  territory  which  he 
solicited  or  which  were  assigned  to  him  and  on  which  he  did 
"  some  work,"  and  that  his  point  of  view  regarding  exclusive 
territory  was  that  he  ^^  was  the  only  man  soliciting  business 
for  the  Gtorham  Company  within  that  territory  and  that 
under  an  arrangement  with  Mr.  Fullerton  we  divided  up,  it 
did  not  matter  whether  he  closed  the  contract  or  I  closed  the 
contract,  so  long  as  I  work  upon  some  part  of  the  job;  if  you 
please,  so  long  as  that  had  been  assigned  to  me,  either  I  had 
taken  the  assignment  or  it  had  been  given  to  me  to  work  up, 
that  that  business  belonged  to  me  and  no  one  else.  If  I  had 
gone  into  James's  office  and  had  taken  up  some  business  there 
with  him,  that  business  would  be  referred  to  me,  and  if  it 
flowed  —  rather,  if  the  drawing  were  in  and  I  was  not  there  at 
that  time,  it  would  still  be  my  business.  That  is  as  clear  an 
understanding  as  I  can  give  of  my  idea  of  what  I  meant  by 
exclusive  territory. "    The  plaintiff  had  first  testified  to  a  verbal 
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agreement  between  him  and  Fullerton  hj  which  he  was  to 
receive  commissions  on  orders  procured  by  him,  which  was 
according  to  the  allegations  of  the  complaint,  and  in  this  he 
was  corroborated  by  his  son.  His  testimony  tending  to  show  a 
different  contract  later  is  uncorroborated.  It  was  received 
without  objection,  but  no  motion  to  amend  the  complaint  to 
entitle  plaintiff  to  recover  commissions  without  showing  that 
he  was  Hie  procuring  cause  was  made  until  the  close  of  the 
entire  case.  For  the  most  part  that  evidence  was  competent, 
on  the  issue  tendered  by  the  complaint,  under  which  the  plain- 
tiff was  at  Uberty  to  offer  any  evidence  tending  to  show  the 
services  he  rendered;  but  in  part,  perhaps,  it  was  not  compe- 
tent on  that  issue. 

After  the  defendant  entered  upon  its  defense  and  when  its 
counsel  was  offering  certain  exhibits  in  evidence  a  discussion 
arose  between  the  court  and  counsel  with  respect  to  the  material- 
ity of  the  evidence,  and  counsel  for  the  defendant  stated  that 
the  cause  of  action  alleged  in  the  complaint  was  materially 
different  from  that  proved,  whereupon  counsel  for  the  plaintiff 
said  that  he  intended  to  make  a  motion  at  the  end  of  the  case 
to  conform  the  pleadings  to  the  proof.  Counsel  for  the  defend- 
ant thereupon  stated  that  defendant  came  prepared  to  meet  the 
cause  of  action  alleged,  which  was  for  commissions  on  orders 
procured  by  the  plaintiff,  and  that  he  would  object  to  testi- 
mony tending  to  support  a  cause  of  action  on  any  other  theory, 
and  he  moved  to  strike  it  out  on  the  ground  that  it  constituted 
a  radical  variance  from  the  complaint.  The  court  announced 
that  if  that  specific  objection  had  been  taken  on  the  motion  to 
dismiss  an  amendment  of  the  complaint  would  have  been 
allowed,  and  ruled  that  it  would  not  constitute  such  a  substan- 
tial variance  as  would  defeat  the  action.  At  the  close  of  the 
evidence  the  defendant  renewed  its  motion  for  a  dismissal, 
whereupon  the  plaintiff  moved  to  amend  and  was  allowed  to 
amend  by  alleging  that  the  agreement  was  that  plaintiff  was 
not  only  to  receive  ten  per  cent  commissions  on  orders  procured 
by  him,  but  also  on  orders  "  to  the  procurement  of  which  the 
plaintiff  contributed  any  services  whether  or  not  his  services 
were  the  procuring  cause  of  the  defendant's  having  received 
said  orders; "  and  that  he  was  to  receive  such  commissions 
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on  all  bronze  goods  furnished  on  contracts  where  James  was 
the  architect,  and  on  all  orders  receiived  for  bronze  goods 
coming  to  the  defendant  from  Boston  or  the  New  England 
States,  or  Washington  or  Philadelphia  or  Baltimore  *'  provid- 
ing the  plaintiff  had  rendered  any  substantial  services  in  con- 
nection with  the  biisiness  of  procuring  said  last-mentioned 
order."  It  is  perfectly  clear  that  by  the  amendment  the  plain- 
tiff was  allowed  to  plead  new  causes  of  action  upon  which  he 
has  recovered,  and  the  recovery  on  which  was  essential  to  enti- 
tle him  to  a  verdict.  After  the  court  manifested  an  intention 
to  allow  an  amendment  of  the  complaint  plaintiff  showed  on 
cross-examination  of  Fullerton  that  the  agreement  between 
him  and  the  plaintiff  was  that  the  plaintiff  should  do  the  work 
assigned  to  him  and  should  receive  commissions  for  services 
rendered  in  negotiating  a  contract  made  by  the  defendant 
where  "  he  did  any  substantial  work  on  the  job; "  but  Fuller- 
ton  denied  that  there  was  any  agreement  to  pay  the  plaintiff  ten 
per  cent  commission  on  any  work,  and  testified  that  the 
arrangement  was  that  the  commission  was  not  to  exceed  five 
per  cent  in  any  event,  and  that  the  amount  of  the  commissions 
in  each  instance  was  to  be  determined  by  him.  It  is  contended 
by  the  learned  coimsel  for  the  respondent  that  in  view  of  this 
admission  by  Fullerton  with  respect  to  the  terms  of  the  con- 
tract the  defendant  could  not  have  been  taken  by  surprise  in 
allowing  a  recovery  for  commissions  on  contracts  where  the 
plaintiff  was  not  the  procuring  cause,  but  rendered  substantial 
services.  It  may  well  be  that  there  was  no  surprise,  but  orderly 
procedure  requires  that  a  party,  imless  he  clearly  waives  his 
right,  is  entitled  to  have  the  issues  which  he  is  called  upon 
to  meet  presented  by  the  pleadings,  and  ordinarily  they  can 
thus  be  better  understood  by  a  jury.  Although  some  of  the 
evidence  received  before  the  complaint  was  amended  was  sub- 
ject to  the  objection  that  it  was  not  within  the  issues, 
still  by  the  motion  made  to  dismiss  the  complaint  and  to 
strike  out  the  evidence,  it  is  quite  evident  that  there  was 
no  intention  on  the  part  of  the  defendant  to  waive  its  right 
to  have  the  issues  framed  by  appropriate  pleadings  and  to 
object  to  the  enlargement  thereof  by  adding  additional  causes 
of  action  at  the  trial.     The  plaintiff  and  his  counsel  ■  should 

Digitized  by  V^OOQ IC 


NaULTY  v.  Gk>RHAH  MANUFACTURING  CO.  43 

App.  Div.]  First  Department,  April,  1917. 

have  known  before  the  case  was  brought  to  trial  what  cause  of 
action  his  testimony  would  tend  to  establish,  and  there  was  no 
excuse  for  bringing  the  issues  to  trial  in  the  expectation  that 
other  causes  of  action  might  be  shown  by  the  plaintiff's  testi- 
mony, and  that  at  the  close  of  the  evidence  the  complaint 
could  be  amended  to  conform  it  to  the  evidence.  The  ruling  of 
the  trial  court,  therefore,  in  allowing  the  amendment  is 
reversed,  and  the  amendment  is  disallowed;  but  in  the  circum- 
stances we  shall  not  dismiss  the  complaint  for  we  think  the 
plaintiff  should  be  afforded  an  opportunity  of  applying  at  Spe- 
cial Term  for  an  appropriate  amendment,  if  so  advised.  This 
erroneous  ruling  alone  is  sufficient  to  require  a  reversal,  but  we 
deem  it  proper  to  express  our  opinion  on  some  other  points  which 
have  been  argued  at  length  and  may  arise  if  there  shall  be  a 
new  trial. 

According  to  the  original  and  amended  complaint  the  plain- 
tiff was  only  to  receive  commissions  on  contracts  for  bi-onze 
work  manufactured  by  the  defendant.  The  Scottish  Rite  Tem- 
ple contract  was  a  subcontract  for  the  interior  and  exterior 
bronze  work,  and  it  included  lighting  fixtures  not  manufactured 
by  the  defendant,  and  which  it  let  to  another  contractor  for 
$30,000.  The  plaintiff  has  recovered  a  commission  on  the  gross 
amount  of  the  contract,  including  the  lighting  fixtures.  This 
was  manifestly  erroneous,  for  that  item  was  embraced  in 
defendant's  contract  as  incidental  to  the  work  of  its  own  manu- 
facture and  owing  to  the  fact  that  bids  were  called  f(M* 
embracing  both  items. 

The  court  also  erred  in  excluding  evidence  offered  by  the 
defendant  to  show  not  only  that  the  plaintiff  was  not  the  pro- 
curing cause  of  the  Scottish  Rite  Temple  contract,  but  that 
it  obtained  the  contract  through  the  efforts  of  others  in  no  man- 
ner contributed  to  by  the  services  of  the  plaintiff.  With 
respect  to  that  contract  the  plaintiff  claimed  to  have  interviewed 
representatives  of  the  Scottish  Rite  order  who  had  charge  of 
letting  the  contract  for  the  temple  with  a  view  to  inducing 
them  to  favor  Gorham  bronze,  and  to  have  had  an  interview 
with  Mr.  Pope,  the  architect,  and  with  Mr.  Will,  his  representa- 
tive, who  was  in  charge  of  this  matter;  but  he  did  not  even 
know  Mr.  Will's  name,  and  the  latter  testified  that  the  plaintiff 
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never  had  communicated  with  or  interviewed  him  concerning 
the  bronze  work,  nor  had  any  of  those  with  whom  the  plaintiff 
claimed  to  have  conducted  negotiations  in  the  matter.  Mr. 
Will  also  testified  that  in  the  preliminary  draft  of  the  formal 
contract  for  letting  the  entire  work,  which  was  prepared  by 
him,  it  was  provided  that  Tiffany  bronze  only  should  be  used. 
This  was  subsequently  changed  and  a  provision  substituted 
authorizing  either  Gorham  or  Tiffany  bronze,  and  the  defend- 
ant, therefore,  bid  on  the  work  and  obtained  the  contract.  The 
defendant  attempted  to  show  by  the  teetimony  of  Mr.  Will  and 
by  the  testimony  of  Mr.  Denholm,  who  represented  Norcross 
Brothers  Company,  the  general  contractors,  that  the  change 
was  made  solely  at  the  instance  of  Denholm,  who  was  a  par- 
ticular friend  of  Mr.  FuUerton,  and  had  promised  the  latter 
that  if  Norcross  Brothers  Company  obtained  the  contract  he 
would  endeavor  to  have  the  bronze  work  let  to  the  defendant. 
This  evidence  was  objected  to  as  immaterial  and  excluded.  It 
is  to  be  borne  in  mind  that  on  the  plaintiffs  own  theory  and 
under  the  complaint  as  amended  he  was  only  entitled  to  recover 
a  commission  if  his  services  substantially  contributed  to  the 
procurement  of  an  order.  Without  this  evidence  the  jury  may 
well  have  found  that  the  contract  was  obtained  by  the  defend- 
ant through  the  services  of  the  plaintiff;  but  if  this  evidence 
had  been  received  and  the  jury  had  accepted  the  testimony  of 
Will  it  would  have  appeared  that  whatever  efforts  the  plaintiff 
made  with  respect  to  obtaining  this  contract  for  the  defendant 
were  without  avail  and  in  no  manner  contributed  to  its  obtain- 
ing the  contract. 

We  are  also  of  opinion  that  in  so  far  as  the  jury  found  and 
awarded  a  commission  of  ten  per  cent  on  any  of  the  contracts, 
and  in  so  far  as  they  found  and  awarded  commissions  on  the 
East  Boston  Savings  Bank  and  the  Brockton  National  Bank 
contracts  and  on  the  Scottish  Rite  Temple  contract,  the  verdict 
is  clearly  against  the  weight  of  the  evidence.  As  already 
observed  the  first  verbal  contract  as  testified  to  by  the  plaintiff 
and  corroborated  by  his  son  was  Umited  to  orders  procured  by 
the  plaintiff.  It  is,  we  think,  probable  that  if  there  had  been 
a  contract  by  which  he  was  to  receive  commissions  on  work 
coming  through  the  office  of  the  architect  James,  without 
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regard  to  whether  he  took  any  part  in  procuring  the  contract; 
and  there  had  been  a  contract  by  which  he  became  entitled  to 
commissions  for  any  work  done  in  exclusive  territory,  and  for 
any  work  with  respect  to  which  he  was  not  the  procuring  cause 
of  the  contract,  but  rendered  services  instrumental  to  some 
extent  in  bringing  about  the  contract,  he  would  have  stated 
it  to  his  attorneys  in  such  manner  that  prior  to  the  case  being 
brought  to  trial,  the  pleading,  if  not  originally  framed  to  cover 
a  right  to  recover  on  those  grounds,  would  have  been  broadened. 
His  claim  that  it  was  agreed  that  he  would  receive  ten  per  cent 
is  likewise  improbable.  The  fact  that  that  was  the  commission 
agreed  to  be  paid  to  him  under  the  contract  between  his  com- 
pany and  the  defendant  with  respect  to  the  contracts  for  bronze 
mail  chutes  does  not  aid  him.  That  was  a  new  enterprise  in 
which  his  company  was  embarking,  and  into  which  the  defend- 
ant apparently  had  not  yet  ventured.  It  is  evident,  however, 
that  the  defendant  was  well  known  for  its  bronze  work  as  it 
had  executed  many  important  public  and  private  contracts. 
FuUerton  denied  that  there  was  any  agreement  to  pay  the 
plaintiff  a  ten  per  cent  commission;  and  evidence  was  adduced 
on  the  i)art  of  the  defendant,  which  was  uncontroverted,  to  the 
effect  that  the  usual  rate  of  commission  to  a  salesman  for  pro- 
curing contracts  for  architectural  bronze  was  from  two  and 
one-half  per  cent  to  three  and  one-half  per  cent,  and  that  five 
per  cent  and  expenses  was  the  maximum,  and  that  ten  per 
cent  was  unheard  of  except  for  small  and  non-competitive 
jobs.  Moreover,  it  is  not  probable  that  the  defendant  would 
enter  into  an  agreement  with  plaintiff  for  an  indefinite 
period  to  give  him  such  an  extensive  exclusive  territory  as 
that  to  which  he  testified,  embracing  the  principal  cities  of  the 
East,  all  of  which  is  denied  by  FuUerton,  or  to  give  him 
a  ten  per  cent  commission  on  all  business  coming  to  the 
defendant  through  the  office  of  the  architect,  James,  or  to 
give  him  a  ten  per  cent  commission  on  all  contracts 
with  respect  to  which  he  rendered  any  substantial  services, 
when  that  was,  as  the  witnesses  say,  an  unheard-of  commis- 
sion even  for  ftdly  negotiating  such  contracts.  With  respect 
to  one  of  the  interviews  at  which  the  plaintiff  claims  that  a 
ten  per  cent  commission  was  promised  by  FuUerton,  one  Cun- 
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ningham,  who  so  far  as  appears,  was  disinterested,  corrobo- 
rated PuUerton  to  the  effect  that  there  was  nothing  said  about 
a  commission  of  ten  per  cent.  Furthermore,  it  appears  by 
uncontroverted  evidence  that  at  times  when,  if  the  plaintiff 
was  entitled  to  a  commission  of  ten  per  cent  the  defendant  was 
indebted  to  him  in  a  considerable  amount  in  excess  of  the 
advances  made,  he  was  asking  for  advances  in  excess  of  the 
regular  amount  and  without  making  any  requests  for  or  claim 
that  there  were  commissions  owing  to  him;  and  that  in  similar 
circumstances  at  one  time,  when  he  was  indebted  to  the 
defendant  for  a  ring,  he,  by  letter,  in  effect  requested  further 
indulgence,  without  making  any  claim  that  the  defendant 
was  indebted  to  him.  The  testimony  of  FuUerton  with  respect 
to  the  compensation  which  the  plaintiff  was  to  receive  is  not 
very  convincing,  for  if  the  agreement  is  as  he  testified,  and  he 
and  the  plaintiff  were  unable  to  agree  with  respect  to  the 
amount  to  be  paid  as  commissions  on  each  contract,  the  plain- 
tiff would  be  relegated  to  an  action  for  the  value  of  his  serv- 
ices; but  notwithstanding  this,  the  evidence  to  which  reference 
has  been  made,  we  think,  preponderates  against  the  plaintiff's 
claim  that  there  was  an  agreement  for  commissions  at  the  rate 
of  ten  per  cent. 

It  is  urged  in  behalf  of  the  appellant  that  the  action  in  any 
event  was  prematurely  brought  in  so  far  as  it  relates  to  com- 
missions on  the  Scottish  Rite  Temple  contract.  The  formal 
written  contract  for  that  work  was  not  executed  until  the  7th 
day  of  April,  1914.  The  action  was  commenced  on  the  2d  of 
December,  1913.  Of  course,  if  the  plaintiff  should  be  entitled 
to  recover  anything  for  services  in  procuring  that  contract  it 
would  be  incumbent  upon  him  to  show  that  the  amount  was 
earned  and  became  due  and  payable  prior  to  the  commence- 
ment of  the  action.  The  defendant's  bid,  upon  which,  with 
some  revisions,  the  work  was  finally  let  to  it,  was  presented 
upwards  of  a  month  before  the  commencement  of  the  action. 
The  point  sought  to  be  raised  by  the  appellant  in  this  regard  is 
not  present  for  decision.  The  plaintiff  testified  that  he  was 
informed  by  Holbrook,  defendant's  president,  and  FuUerton, 
prior  to  the  commencement  of  the  action,  in  substance  that  the 
defendant  had  obtained  the  contract  and  that  the  matter  had 
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been  ''dosed."  When  the  plaintiff  offered  the  Scottish  Eite 
Temple  contract  in  evidence  counsel  for  the  defendant  moved 
to  strike  out  all  evidence  relating  thereto  on  the  ground  that  it 
was  incumbent  on  the  plaintiff  to  show  the  acceptance  before 
the  commencement  of  the  action  in  order  to  recover  commis- 
sions. The  court  denied  the  motion  on  the  ground  that  not- 
vrithstanding  the  fact  that  the  final  contract  was  not  made 
until  after  the  commencement  of  the  action,  the  jury  would 
have  a  right  to  find  on  the  testimony  of  the  plaintiff,  to  which 
reference  has  been  made,  that  the  commissions  had  been  earned 
prior  to  the  commencement  of  the  action.  On  the  part  of  the 
defendant  evidence  was  given  tending  to  show  that  the  minds 
of  the  parties  had  not  fully  met  with  respect  to  the  contract 
until  about  the  date  of  the  final  written  contract;  but  no 
further  question  was  raised  with  respect  to  the  matter  either 
by  a  motion  to  strike  out  or  a  request  to  charge,  and  the  plain- 
tiff's right  to  recover  commissions  on  this  contract  was  sub- 
mitted to  the  jury  without  objection  or  exception,  without 
reference  to  the  fact  as  to  whether  or  not  the  commissions  were 
earned  prior  to  the  commencement  of  the  action.  Therefore, 
the  point  is  not  now  presented  for  decision.  We  do  not  deem 
it  necessary  to  consider  the  other  points  argued. 

It  follows,  therefore,  that  the  judgment  and  order  should  be 
leversed  and  a  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event. 

Clarke,  P.  J.,  Dowung,  Smtth  and  Davis,  J  J.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 
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Frank  VERDiccmo,  as  Administrator,  etc.,  of  Michele  Ver- 
Diccmo,  Deceased,  Appellant,  v,  McNab  &  Harun  Manu- 
PACTURiNa  Company,  Respondent. 

First  Department,  April  6,  1917. 

Hatter  and  servant  —  Workmen's  Compensation  Law,  State  of  New 
Jersey — action  on  said  statute  brought  in  courts  of  this  State- 
failure  of  plaintiff  to  show  compliance  with  foreign  statute— pre- 
liminary determination  by  judge  of  Court  of  Common  Pleas  of  New 
Jersey  essential. 

The  Workmen^s  Ck>mpen8ation  Act  of  the  State  of  New  Jersey,  which  con- 
fers a  cause  of  action  for  the  death  of  an  employee  who  duly  elects,  to 
take  under  said  statute  and  to  relinquish  his  common-law  rights  and 
any  other  statutory  rights  of  his  dependents  in  case  of  his  death,  requires 
the  claimant  in  a  death  case,  as  a  prerequisite  to  action  on  said  statute, 
to  have  the  amount  of  the  weekly  indemnity  and  the  present  value 
thereof  first  determined  by  a  judge  of  the  Court  of  Common  Pleas  of  the 
State  of  New  Jersey.  Hence,  the  courts  of  this  State  will  not  entertain 
an  action  based  on  said  statute  where  it  is  brought  in  total  disregard  of 
all  of  the  provisions  thereof  relating  to  a  preliminary  determination  by 
a  judge  of  said  foreign  court  of  controversies  respecting  the  facts  and 
the  right  of  the  claimant  to  receive  a  gross  suul 

It  seems,  moreover,  that  even  where  such  action  may  be  maintained  in  our 
courts,  the  plaintiff  must  show  that  he  is  a  person  who  would  be 
entitled  to  administration  on  the  estate  of  the  decedent  in  New  Jersey. 

Appeal  by  the  plaintiff,  Frank  Verdicchio,  as  administi*ator, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York  Spe- 
cial Term  and  entered  in  the  oflBce  of  the  clerk  of  the  county  of 
New  York  on  the  23d  day  of  November,  1916,  denying  his 
motion  to  overrule  the  demurrer  herein  and  granting  defend- 
ant's motion  for  judgment  on  the  pleadings  sustaining  said 
demurrer  and  dismissing  the  complaint. 

Charles  A.  I/udlow^  for  the  appellant. 

Herbert  H.  Flaggy  for  the  respondent. 

Laughlin,  J. : 

The  only  point  presented  by  this  appeal  which  we  deem  it 
necessary  to  decide  is  whether  the  Workmen's  Compensation 
Act,  so  called,  of  New  Jersey,  being  chapter  95  of  the  Laws  of 
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1911,  as  amended  by  chapter  174  of  the  Laws  of  1913  and  chap- 
ter 244  of  the  Laws  of  1914,  confers  a  cause  of  action  for  the 
death  of  an  employee,  who  duly  elected  to  take  thereunder  and 
to  relinquish  his  conmion-law  rights  and  any  other  statutory 
rights  of  his  dependents  in  case  of  his  death,  to  have  the  weekly 
indemnity  gi^en  by  the  statute  computed  and  the  present 
value  thereof  determined  and  for  the  recovery  thereof  without 
applying  to  or  action  by  a  judge  of  the  Court  of  Common  Pleas 
of  New  Jersey  as  therein  provided.  It  is  alleged  in  the  com^ 
plaint  that  the  plaintiflf 's  intestate  was  employed  by  the  defend- 
ant in  the  State  of  New  Jersey  to  work  in  its  foundry  at 
Paterson,  in  that  State,  where  in  the  course  of  such  employ- 
ment and  arising  therefrom  he  met  with  an  accident  on  the 
25th  of  January,  1916,  from  which  he  died,  leaving  both 
parents  him  surviving  who  were  dependent  upon  him  for  sup- 
port and  who  reside  in  Italy.  Paragraph  7  of  the  statute  pro- 
vides that  where  its  terms  are  accepted  compensation  for 
personal  injuries  to  or  for  the  death  of  an  employee  by  accident 
not  intentionally  self-inflicted  or  not  due  to  intoxication  and 
arising  out  of  or  in  the  com'se  of  his  emplojrment  shall  be 
made  by  the  employer  according  to  the  schedule  prescribed 
by  the  statute.  Paragraph  11,  as  amended  in  1918,  contains 
a  schedule  of  compensation  for  injuries,  and  paragraph  12,  as 
amended  in  1913  and  1914,  provides  a  basis  of  payments  for 
death.  The  scheme  in  each  instance  is  for  weekly  compensa- 
tion for  specified  periods.  In  the  case  of  injuries  where  the 
disability  is  temporary  or  is  total  and  permanent  the  compen- 
sation is  a  specified  percentage  of  the  wages  received  by 
the  employee  at  the  time  with  a  maximum  and  mini- 
mum and  is  payable  during  the  disabiUty  not  exceeding  a 
specified  number  of  weeks,  and  where  the  disability  is  partial 
but  permanent  the  compensation  is  a  fixed  percentage  of  such 
wages  for  specified  periods  varying  for  different  specified  inju- 
ries with  a  like  maximum  and  minimum  and  with  a  general 
provision  with  respect  to  injuries  of  the  class  stated  "  or  where 
the  usefulness  of  a  member  or  any  physical  function,  is  perma- 
nently impaired,"  providing  that  the  compensation  **  shall  bear 
such  relation  to  the  amounts  stated  "  in  the  schedule  '^  as  the 
App.  Drv.— Vol.  CLXXVHI.       4 

Digitized  by  VjOOQIC 


50    Verdicchio  v.  jsTcNab  &  Hakun  Manufacturing  Co. 

First  Department,  April,  1917.  [Vol.  178. 

disabilities  bear  to  those  produced  by  the  injuries  named  in  the 
schedule."  It  is  further  provided  in  that  section  that  if  the 
employer  and  employee  are  unable  to  agree  upon  the  amount 
of  compensation  to  be  paid  in  cases  not  covered  by  the  schedule 
the  araoimt  shall  be  settled  by  a  judge  of  the  Court  of  Common 
Pleas  by  a  summary  proceeding  specially  prescribed  in  para- 
graph 20.  Where  the  accident  causes  the  death  of  the  employee 
the  compensation  is  a  percentage  of  such  wages  with  a  like  maxi- 
mum and  minimum  for  300  weeks  depending  on  the  number 
of  dependents  of  the  class  specified  in  the  statute  which 
includes  parents,  but  it  is  also  provided  that  in  the  event  of  the 
death  of  a  dependent  the  right  to  the  weekly  payments  shall 
cease.  It  is  also  provided  that  where,  as  here,  there  is  more 
than  one  dependent  the  distribution  of  the  compensation  shall 
be  made  among  them  according  to  an  order  to  be  made  by  a 
judge  of  said  court  who  shall  on  an  application  and  presentation 
of  the  facts  make  the  determination  ^^  according  to  the  relative 
dependency."  Paragraph  15  requires  that  notice  of  the  injury 
be  given  to  the  employer  by  the  employee  or  dependent  unless 
he  have  notice  thereof  and  that  no  compensation  shall  be 
allowed  imless  the  employer  has  knowledge  of  the  injury  or  the 
notice  be  given  within  ninety  days.  Paragraph  18  provides  that 
in  case  of  a  dispute  over,  or  failure  of  the  employer  and  claim- 
ant '^to  agree  upon,  a  claim  for  compensation,"  either  i)ai-ty 
may  submit  the  claim  both  with  respect  to  questions  of  fact  and 
the  nature  and  effect  of  the  injuries  and  the  amount  of  compen- 
sation to  any  judge  of  the  Court  of  Common  Pleas  of  the  county 
*'as  would  have  jurisdiction  in  a  civil  case,"  and  such  judge 
is  authorized  ^^  to  hear  and  determine  such  disputes  in  a  sum- 
mary manner,"  and  it  is  provided  that  ^^  his  decision  as  to  all 
questions  of  fact  shall  be  conclusive  and  binding."  Paragraph 
19  provides  that  in  case  of  death,  ' '  where  no  executor  or  admin- 
istrator is  qualified,"  the  judge  shall  order  and  direct  payment 
to  be  made  to  such  person  as  would  be  appointed  administrator 
of  the  estate  of  the  decedent  '*  upon  like  terms  as  to  bond  for 
the  proper  application  of  compensation  payments  as  are  required 
of  administrators."  Paragraph  20,  as  amended  in  1913,  regu- 
lates the  procedure  in  case  of  a  dispute  between  the  claimant 
and  the  employer  and  contemplates  the  hearing  and  deter- 
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mination  by  the  judge  of  the  Oourt  of  Common  Pleas  sum- 
marily of  any  question  with  re[q)ect  to  notice  to  or  knowledge 
of  the  injury  by  the  employer  as  well  as  other  questions  and  for 
the  entry  of  judgment  on  the  decision  and  for  the  satisfaction 
thereof  to  the  extent  that  installments  are  paid.  It  also  con- 
templates that  the  Supreme  Court  may  review  questions  of 
law  by  certiorari. 

Paragraph  21,  as  amended  in  1918,  provides  that  on  the  appli- 
cation of  either  party  on  due  notice  to  the  other  the  compen- 
sation may  be  commuted  by  the  Court  of  Common  Pleas  "at 
its  present  value  when  discounted  at  five  per  centum  simple 
interest ''  if  it  shall  appear  to  be  for  the  best  interest  of  the 
claimant  "or  that  it  will  avoid  undue  expense  or  undue  hard- 
ship to  either  party ^  or  that  such  employee  or  dependent  has 
removed  or  is  about  to  remove  from  the  United  States,  or  that 
the  employer  has  sold  or  otherwise  disposed  of  the  greater  part 
of  his  business  or  assets."  The  statute  then  enjoins  upon  the 
judge  of  the  Court  of  Common  Pleas,  upon  whom  only  the 
authority  to  commute  is  conferred,  the  rule  to  be  observed  in 
passing  upon  such  an  application,  viz.,  "that  it  is  the  inten- 
•  tion  of  this  act  that  the  compensation  payments  are  in  lieu  of 
wages,  and  are  to  be  received  "  by  the  claimant  in  the  same 
manner  in  which  wages  are  ordinarily  paid  and  that,  therefore, 
commutation  "  is  to  be  allowed  only  when  it  clearly  appears 
that  some  unusual  circumstances  warrant  such  a  departure." 
Authority  is  also  conferred  upon  the  judge  in  determining  a 
dispute  with  respect  to  the  right  to  compensation  or  the  amount 
or  commutation  thereof  to  settle  and  determine  the  amount  to 
be  paid  for  legal  fees  and  declares  it  to  be  unlawful  and  a  con- 
tempt of  court  for  "  any  lawyer  or  other  person  "  to  ask  or  to 
receive  more. 

The  plaintiff  brings  this  action  in  total  disregard  of  all  of  the 
provisions  of  the  statute  which  contemplate  an  endeavor  on  the 
part  of  the  claimant  to  agree  with  the  employer  and  a  deter- 
mination of  any  controversy  with  respect  to  the  facts  and  to  the 
right  of  the  claimant  to  receive  a  gross  sum  by  commutation 
by  a  judge  of  the  Court  of  Common  Pleas  of  New  Jersey.  The 
decedent  elected  to  accept  the  rights  and  remedies  given  by 
these  statutory  provisions  in  lieu  of  any  other  right  or  remedy 

Digitized  by  V^OOQ IC 


52    VBRDioomo  V.  McNab  &  Harlin  MANUFAoruRma  Co. 

First  Department,  April,  1917.  [Vol.  178. 

that  he  or  his  dependents  might  have,  and  this  action  is  predi- 
cated upon  the  contractual  liability  thereby  created.  As  has 
been  seen,  the  right  of  his  dependents  is  conditioned  under  the 
statute  upon  either  an  agreement  between  them  and  his 
employer  or  a  decision  by  the  judge  of  the  Court  of  Common 
Pleas  on  any  dispute  between  them  with  respect  to  notice  to  or 
knowledge  by  the  employer  within  the  time  specified  of  the 
injury  which  resulted  in  the  death  of  the  employee  and  of  any 
other  question  of  fact  upon  which  the  right  to  compensation 
depends.  This  necessarily  embraces  any  question  with  respect 
to  his  emplojrment  or  rate  of  wages,  or  as  to  whether  his  death 
was  accidental  arising  out  of  and  in  the  course  of  his  employ- 
ment and  was  not  intentionally  self-inflicted  or  not  due  to  intox- 
ication and  with  respect  to  the  proportion  of  the  compensation 
that  should  be  received  by  each  dependent  and  with  respect 
to  whether  the  compensation  should  be  conunuted  into  a  lump 
sum  presently  payable.  It  appears  that  the  defendant  was 
incorporated  under  the  laws  of  this  State  and  it  is  suggested 
that  service  could  not  be  made  upon  it  in  compliance  with  the 
statute  to  enable  the  claimants  to  proceed  thereunder  in  New 
Jersey.  Defendant  conducts  business  in  New  Jersey  and  the- 
contract  of  employment  and  the  employment  were  there  and 
decedent  met  his  death  in  that  State.  It  is  to  be  presumed 
that  the  statute  will  be  given  a  construction  in  the  jurisdiction 
where  it  was  enacted  to  enable  those  having  claims  thereunder 
to  enforce  them  as  therein  provided;  but  if  plaintiff's  rights 
are  not  enf  orcible  under  the  statute  then  it  is  not  apparent  on 
what  theory  they  can  be  enforced  here  and  relief  under  the 
New  Jersey  statute  is  all  the  plaintiff  now  demands.  There  is 
no  objection  to  the  maintenance  of  a  cause  of  action  in  the 
courts  of  this  State  based  on  a  foreign  statute  which  does  not 
contravene  any  public  policy  of  this  State.  The  difficulty  with 
the  plaintiff's  case,  on  the  point  now  under  consideration,  is 
that  the  foreign  statute  does  not  give  an  independent  cause  of 
action  enforcible  anywhere.  It  has  provided  an  administra- 
tive remedy  by  prescribed  procedure  in  New  Jersey  as  a  sub- 
stitute for  any  cause  of  action  that  there  might  otherwise  be 
,  and  it  was  optional  with  the  employee  to  accept  it  or  not  and 
( he  stipulated  with  his  employer  to  accept  it.    The  fact  that 
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jurisdiction  was  conferred  upon  a  judge  of  a  court  of  that 
State  to  determine  all  controverted  questions  of  fact  and 
whether  or  not  there  should  be  a  commutation  of  the  compen- 
sation creates  no  greater  right  than  the  conferring  of  such 
authority  on  an  administrative  board  or  body  created  by  the 
Legislature.  No  controUuig  decision  on  the  point  has  been 
cited  or  found  by  us  but  there  have  been  other  decisions  at 
Special  Term  to  the  same  eflfect.  (See  McCarthy  v.  McAllister 
Steamboat  Co.,  94  Misc.  Eep.  692;  Lehmann  v.  Bamo  Films, 
Inc.,  92  id.  418.)  Until  some  amount  is  determined  upon  as 
compensation  in  accordance  with  the  statute  no  action  can  be 
maintained  by  a  claimant  based  on  the  statute.  Moreover  if 
the  action  could  be  maintauied  here  it  is  not  at  all  clear  that 
it  could  be  enforced  by  the  plaintiff  who  does  not  show  that 
he  is  the  person  who  would  be  entitled  to  administration  in 
New  Jersey;  and,  therefore,  a  i-ecovery  by  the  plauitiff  might 
not  prevent  a  recovery  by  the  dependents  or  in  their  right  in 
New  Jersey. 

It  follows  that  the  order  should  be  affirmed,  with  ten  dollars 
cx)sts  and  disbursements. 

Clarke,  P.  J.,  Soott,  Davis  and  Sheabn,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


David  Bubel  and  Edith  Rubel,  Infants,  by  Jacob  Rubel, 
Their  Guardian  ad  Litem,  Respondents,  v.  Ernest  Honig, 
Appellant. 

First  Department,  April  5,  1917. 

BiUs  and  xiotos— action  on  non-negotiable  pFomissory  note —defence 
— conditional  delivery  of  note — conflicting  testimony  as  to  applica- 
tion of  interest  paid  —  erroneous  direction  of  verdict  —  evidence. 

Where  the  defendant,  sued  on  a  non-negotiable  promissory  note,  sets  up 
as  a  defense  that  the  sole  consideration  for  the  note  was  certain  cer- 
tificates of  deposit  delivered  to  him  by  the  father  of  the  payees  named 
in  the  note  to  secure  the  payment  of  moneys  which  a  partnership,  of 
which  the  father  of  the  payees  was  a  member,  owed  to  the  defendant, 
and  the  proof  raises  a  question  of  fact  as  to  whether  certain  interest  paid 
t>y  the  defendant  was  paid  on  account  of  the  certificates  of  deposit 
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received  by  him  or  was  paid  upon  the  note,  it  was  error  for  the  coort  to 
decide,  as  a  matter  of  law,  that  the  payment  of  the  interest  made  the 
note  effective  and  to  direct  a  verdict  for  the  plaintiff,  it  being  for  the 
jmry  to  say  upon  which  of  the  two  obligations  the  interest  was  paid. 
Under  the  circumstances  it  was  competent  for  the  defendant  to  show  that 
the  note  never  had  a  valid  inception,  and  that  the  delivery  thereof  to 
the  father  of  the  payees  was  conditional,  and  that  the  condition  was 
that  the  note  was  not  to  take  effect  or  be  delivered  to  the  payees  until 
the  payment  of  said  indebtedness  to  the  defendant. 

Appeal  by  the  defendant,  Ernest  Honig,  from  a  determina- 
tion and  order  of  the  Appellate  Term  of  the  Supreme  Court, 
entered  m  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  22d  day  of  May,  1916,  affirming  a  judgment  of  the  City 
Court  of  the  City  of  New  York  in  plaintiffs'  favor,  and  also 
affirming  an  order  of  said  court  denying  defendant's  motion 
for  a  new  trial.  An  appeal  is  also  taken  from  the  judgment 
and  order  so  affirmed. 

Abraham  P.  Wilkes,  for  the  appellant. 

James  Oarfield  Moses,  for  the  respondents. 

Laughlin,  J. : 

The  recovery  was  on  a  non-negotiable  promissory  note  made 
by  the  defendant,  of  which  the  following  is  a  copy,  to  wit: 

^^New  York,  N.  Y.,  Feb.  20th,  1908. 
"  For  value  received  I  promise  to  pay  to  David  and  Edith 
Rubel  on  demand  Six  Hundred  and  Ninety  Eight  &  34/100 
Dollars,  with  interest  from  Jan.  Ist,  1908.  Said  interest  to  be 
at  the  rate  of  6%  per  annum,  and  payable  January  1st  and  July 
1st  each  year.  (Sgd)  ERNEST  HONIG." 

The  payees  were  infants  of  eight  and  seven  years  of  age 
respectively,  and  the  guardian  ad  litem  by  whom  they  bring 
the  action  is  their  father.  The  defendant  pleaded  as  defenses 
(as  the  answer  was  construed  and  accepted  on  the  trial)  and 
offered  evidence  tending  to  show  that  a  copartnership  firm  com- 
posed of  the  father  of  the  payees  and  another  was  at  the  time 
the  note  was  executed  indebted  to  him  in  the  sum  of  $1,000  for 
goods  sold  and  delivered;  that  to  secure  the  payment  thereof 
and  the  payment  of  any  moneys  that  might  become  due  to  the 
defendant,  the  father  of  the  payees  delivered  to  the  defendant 
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about  two  weeks  prior  to  the  making  of  the  note  two  certifi- 
cates of  deposit  of  $68.56  and  $629.78,  respectively,  executed 
by  a  department  store,  by  which  it  certified  that  it  held  those 
amounts  for  the  credit  of  the  father  of  the  payees,  and  that 
such  certificates  were  indorsed  by  him  to  the  order  of  the 
defendant;  that  said  certificates  of  deposit  constituted  the  only 
consideration  received  by  him  for  the  note;  that  the  note  was 
given  at  the  time  the  certificates  of  deposit  were  cashed  by  the 
defendant;  that  the  indebtedness,  to  secure  which  the  certifi- 
cates of  deposit  were  delivered  to  the  defendant,  had  not  been 
paid  at  the  time  the  action  was  commenced;  that  it  was  under- 
stood and  agreed  between  the  defendant  and  the  father  of  the 
payees  that  the  note  should  not  be  deemed  a  promissory  note  or 
an  obligation  or  evidence  of  an  obligation  in  favor  of  either  the 
plaintiffs  or  their  father  until  said  indebtedness  owing  by  the 
firm  of  the  father  of  the  payees  to  the  defendant  was  paid. 

In  behalf  of  the  plaintiffs  their  father  testified  that  the 
money  represented  by  the  certificates  of  deposit  belonged  to 
them,  and  that  the  certificates  were  delivered  to  the  defendant 
as  a  loan,  and  that  the  note  was  given  therefor.  The  defend- 
ant denied  that  he  was  informed  that  the  certificates  repre- 
sented moneys  belonging  to  the  children,  and  testified  that 
when  the  certificates  were  originally  delivered  to  him  there 
was  no  agreement  to  give  a  note  therefor;  and  that  the  note 
was  subsequently  given  in  the  names  of  the  children  at  the 
instance  of  their  father  in  order  to  conceal  from  his  partner  the 
fact  that  he  had  this  money,  and  in  order  to  prevent  its  being 
reached  by  any  creditors  of  the  firm;  and  he  offered  evidence 
to  show  that  it  was  agreed  between  him  and  the  father  of  the 
payees  that  the  note  was  not  to  be  delivered  to  the  payees  but 
was  to  remain  in  the  hands  of  their  father;  and  that  it  was  not 
to  take  effect  as  an  obligation  against  the  defendant  until  the 
payment  of  said  indebtedness;  and  he  offered  to  show  the  con- 
versations between  him  and  the  father  of  the  payees  at  and 
prior  to  the  time  the  note  was  made  and  delivered,  with  a  view 
to  showing  that  it  was  imderstood  and  agreed  that  it  was  to  be 
held  by  the  father  of  the  payees,  and  was  not  to  be  delivered 
to  the  payees  until  the  said  indebtedness  was  paid  and  was  not 
to  become  a  binding  obligation  until  that  time. 
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The  testimony  of  the  father  of  the  payees  tends  to  show  that 
the  defendant  made  the  semi-annual  payments  of  interest  on 
the  note  up  to  and  including  January  1, 1914;  but  the  defend- 
ant testified  that  when  he  received  the  certificates  of  deposit  the 
father  of  the  payees  said  he  would  have  to  pay  interest  on  the 
proceeds  of  the  certificates  of  deposit.  According  to  the  testi- 
mony of  the  defendant^  that  was  before  there  was  any  arrange- 
ment for  giving  a  note.  The  defendant,  therefore,  claims  that 
the  payments  of  interest  made  by  him  were  payments  in  accord- 
ance with  that  arrangement,  and  not  payments  of  interest  on 
the  note.  The  plaintiffs  alleged  the  payment  of  interest  on 
the  note,  but  this  allegation  was  fairly  put  in  issue  by  a  denial 
thereof,  accompanied  by  an  admission  by  the  defendant  that 
he  paid  the  sum  of  twenty-one  dollars  from  time  to  time  to  the 
father  of  the  payees  as  interest,  which  accords  with  his  testi- 
mony that  the  interest  was  paid  on  account  of  the  money  and 
not  on  the  note.  In  this  state  of  the  record  the  plaintiffs  are 
not  in  a  position  to  claim  that  by  the  payment  of  interest  the 
note  became  effective,  for  whether  or  not  interest  was  paid  on 
the  note  was  a  controverted  question  of  fact  and  could  not  be 
decided  in  favor  of  the  plaintiffs  as  a  matter  of  law,  as  was 
done  by  the  direction  of  the  verdict. 

It  was,  therefore,  entirely  competent  for  the  defendant  to 
show,  as  he  offered  to  show,  that  the  note  never  had  a  valid 
inception,  and  that  the  delivery  thereof  to  the  father  of  the 
payees  was  conditional,  and  that  the  condition  wad  that  it  was 
not  to  take  effect  or  to  be  delivered  to  the  payees  until  the  pay- 
ment of  said  indebtedness  to  the  defendant.  (Neg.  Inst.  Law 
[Consol.  Laws,  chap.  88;  Laws  of  1909,  chap.  48],  §  35;  Smith 
V.  Dotterweichy  200  N.  Y.  299.) 

It  follows  that  the  determination  of  the  Appellate  Term  and 
the  judgment  and  order  of  the  City  Court  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  appellant  in  all  courts  to 
abide  the  event. 

Clarke,  P.  J.,  Scott,  Davis  and  Shearn,  JJ.,  concurred. 

Determination  and  order  and  judgment  of  City  Court  reversed 
and  new  trial  ordered,  costs  to  appellant  to  abide  event. 
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SzwBanx)  Juozupo  Let  Drauoystes  (St.  Joseph  Society), 
Eespondent,  v.  Manhattan  Savings  Institution,  Appellant. 

First  Department  April  18, 1917. 

Bills  and  notes— liability  of  savings  bank  for  paying  forged  drafts 
what  does  not  constitute  payment— liability  of  oommercial  bank 
for  payment  on  forged  signature. 

Where  the  president  of  a  membership  oorx>oration  presented  its  pass  book 
and  a  draft,  on  which  he  had  forged  the  signatures  of  its  trustees,  to  a 
sayings  bank,  the  by-laws  of  which  provide  that  drafts  on  deposits 
might  be  made  by  an  order  in  writing,  and  that  payments  might  be 
made  '*in  specie,  bills  or  by  check,"  and  after  the  exercise  of  reasonable 
care  in  determining  the  genuineness  of  the  signatures  on  the  draft  a 
check  was  delivered  to  the  president  of  said  corporation  drawn  to  its 
order,  on  which  he  forged  the  signatures  of  the  trustees  and  drew  the 
money,  which  he  converted  to  his  own  use,  neither  the  delivery  of  the 
check  nor  the  subsequent  payment  thereof  on  the  forged  indorsements 
oonstitated  payment,  and  the  defendant  savings  bank  is  liable  to  the 
plaintiff. 

Although  a  commercial  bank  is  liable  as  matter  of  law  for  payment  on  a 
forged  signature,  a  savings  bank  is  bound  only  to  exercise  reasonable 
care  in  determining  the  genuineness  of  the  signatures  on  a  draft  drawn 
on  a  deposit. 

Appeal  by  the  defendant,  Manhattan  Savings  Institution, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  New  York 
on  the  27th  day  of  April,  1916,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  28th  day  of  April,  1916, 
denying  defendant's  motion  for  a  new  trial  made  upon  the 
minutes. 

George  C.  Holt  [Henry  W.  Kennedy  with  him  on  the  brief], 
for  the  aj^llant. 

Alvin  C.  Cass,  for  the  respondent. 

Laughun,  J.: 

The  plaintiff  is  a  membership  corporation  and  it  brought  this 
action  to  recover  a  balance  of  $2,976.74  claimed  to  have  been 
on  deposit  to  its  credit  on  the  23d  day  of  September,  1915,  with 
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the  defendant,  which  is  a  savings  bank.  The  defendant  pleaded 
that  on  the  llth  day  of  August,  1914:,  it  paid  to  the  plaintiff 
$2,000,  and  it  admitted  liability  for  the  balance.  The  verdict 
was  directed  for  the  entire  amount  claimed. 

There  is  no  controversy  with  respect  to  the  facts.  The  appeal 
presents  a  question  of  law  only  with  respect  to  whether  there 
was  a  payment  of  $2,000  by  the  defendant.  The  alleged  pay- 
ment was  made  at  the  time  stated  on  the  presentation  of  the 
pass  book  by  the  president  of  the  plaintiff  and  a  draft,  to  the 
order  of  its  trustees,  on  the  defendant,  under  the  seal  of  the 
plaintiff  and  signed  by  its  president  and  in  the  names  of  its 
trustees  whose  signatures  were,  to  the  knowledge  of  the  defend- 
ant, required  to  authorize  payment.  The  signatures  of  the 
trustees  had  been  forged  by  the  president.  The  draft  clerk  of 
the  defendant  compared  the  signatures  on  the  draft  with 
genuine  signatures  on  file  with  the  defendant  and  was  of 
opinion  that  they  were  genuine.  He  made  the  usual  entry  in 
the  day  book  of  the  defendant  and  in  the  pass  book  of  the  amount 
to  be  drawn  and  redelivered  the  draft  to  plaintiff's  president 
and  sent  the  pass  book  to  the  paying  teller  who,  on  presentation 
to  him  of  the  draft  and  after  comparing  the  signatures  with 
the  genuine  signatures  and  being  of  opinion  that  they  were  all 
ther  same,  delivered  to  the  president  of  the  plaintiff  defendant's 
check  for  $2,000  drawn  to  the  order  of  the  plaintiff  on  the 
Citizens  Central  National  Bank,  which  was  a  commerciail  bank 
iir  which  defendant  had  a  deposit  account. 

The  by-laws  of  the  defendant  provided,  among  other  things, 
that  drafts  on  deposits  might  be  made  by  the  depositor  person- 
ally or  by  an  order  in  writing,  but  that  no  person  should  have 
a  right  to  demand  either  principal  or  interest  without  pro- 
ducing the  pass  book  in  order  that  the  payment  might  be 
entei-ed  therein;  that  payments  might  be  made  "in  specie, 
bills  or  by  check,"  and  that  while  the  officers  and  clerks  woiild 
endeavor  to  prevent  fraud  on  depositors,  all  payments  made  to 
persons  producing  the  pass  book  shoiild  be  "  good  and  valid 
payments. '^ 

The  pass  book  having  been  presented  it  is  conceded  that  the 
defendant,  notwithstanding  the  by-law,  was  bound  only  to 
exercise  reasonable  care  in  determining  the  genuineness  of  the 
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signatares  on  the  drafts  and  that  a  question  of  fact  was  pre- 
sented with  respect  to  whether  in  accepting  the  draft  it  was 
guilty  of  negligence,  although  a  commercial  bank  would  be 
liable  as  matter  of  law  for  payment  on  a  forged  signature,  and 
the  authorities  so  hold.  {Appleby  v.  Erie  County  Savings 
Bank,  62  N.  Y.  12;  Thomson  v.  Bank  of  British  North 
America,  82  id.  1;  Noah  v.  Bank  for  Savings,  171  App.  Div. 
191;  Kdley  v.  Buffalo  Savings  Bank,  180  N.  Y.  171;  Schneider 
V.  Union  Dime  Savings  Bank,  93  Misc.  Eep.  166.)  There- 
fore, since  the  verdict  was  directed,  it  must  be  assumed  for  the 
purposes  of  the  appeal  that  the  defendant  was  free  from  negU- 
gence  in  accepting  the  draft,  and  that  if  it  had  made  the  pay- 
ment in  money,  as  authorized  by  the  by-law,  the  judgment 
could  not  be  sustained. 

C!ounsel  for  the  appellant  contends  that  the  delivery  of  the 
dieck  constituted  payment  since  the  contract,  evidenced  by  the 
by-laws,  authorized  payment  by  check;  but  counsel  for  the 
respondent  contends  that  the  delivery  to  and  acceptance  by  the 
plaintiff  of  the  check  was  a  conditional  payment  only,  and  that 
the  defendant,  in  effect,  contracted  to  pay  the  check  to  the  plain- 
tiff or  upon  its  authorized  indorsement,  and  that,  in  the  absence 
of  an  express  agreement  that  the  check  was  to  be  taken  in  satis- 
faction and  payment,  there  was  no  payment  imless  and  until  the 
check  was  paid  in  due  course  to  the  plaintiff  or  on  its  author- 
ized indorsement.  It  appears  that  the  president  of  the  plaintiff 
indorsed  the  check  in  his  ofScial  capacity  and  forged  the  indorse- 
ments of  the  two  trustees  thereon,  and  the  next  morning  before 
banking  hours  requested  one  Jagocki,  a  steamship  broker  and 
private  banker,  to  cash  it.  Jagocki,  not  having  sufficient  cash, 
accompanied  the  president  of  the  plaintiff  to  the  Mechanics' 
Bank  of  Brooklyn  and  introduced  him  to  the  manager  as  the 
president  of  the  plaintiff,  whereupon  the  manager  offered  to 
cash  the  check  if  Jagocki  would  indorse  it.  He  did  indorse  it 
and  thereupon  the  manager  paid  the  money  to  the  plaintiff  and 
the  same  day  presented  the  check  through  the  clearing  house 
to  the  bank  on  which  it  was  drawn  and  it  was  honored.  The 
president  of  the  plaintiff  misappropriated  the  proceeds  of  the 
check.  The  indorsement  of  the  trustees  was  essential  to  pass 
title  to  the  check,  and  it  is,  therefore,  clear  from  the  authorities 
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cited  that  such  payment  of  the  check  was  unauthorized,  and 
that  the  drawee  could  not  lawfully  charge  the  same  against 
the  defendant's  deposit  account.  {Bank  of  British  North 
America  v.  Merchants'  Nat.  Bank  of  N,  F.,  91  N.  Y.  106; 
Kearny  v.  Metropolitan  Trust  Co.,  110  App.  Div.  236.)  The 
evidence  traces  the  check  no  further  and  presents  no  question 
of  ratification  by,  or  negligence  on  the  part  of,  or  estoppel  as 
against  the  plaintiff  in  favor  of  the  defendant. 

The  point  presented  for  decision  is,  therefore,  whether  the 
plaintiff  was  limited  to  any  remedy  it  had  against  the  drawee 
or  was  at  liberty  to  disregard  the  giving  of  the  check  and  to 
elect  to  hold  the  defendant  on  the  original  indebtedness,  as  it 
did  by  bringing  this  action.  It  is  quite  clear,  I  think,  that  the 
mere  delivery  of  the  check  to  the  president  of  the  plaintiff,  who 
was  authorized  to  receive  it,  on  the  assumption  that  the  defend- 
ant was  not  guilty  of  negligence  in  honoring  the  draft,  did 
not  constitute  payment,  for  if  the  drawee  had  refused  to  honor 
the  check,  even  though  it  had  sufficient  funds  to  the  credit  of 
the  defendant,  the  plaintiff  could  not  have  recovered  thereon 
against  the  drawee,  and  its  only  cause  of  action  would  have 
been  against  the  defendant,  either  on  the  check  or  on  the  orig- 
inal indebtedness  for  which  it  was  given.  {Hentz  v.  National 
City  Banky  169  App.  Div.  743;  Burstein  v.  Sullivan,  134  id. 
623.)  If  the  president  of  the  plaintiff,  having  thus  forged  the 
indorsements  of  the  trustees  on  the  check,  had  deposited  the 
same  to  his  own  credit  in  another  bank,  such  bank  would  be 
liable  to  the  plaintiff  for  the  proceeds  of  the  check  as  for 
moneys  had  and  received  to  its  use  {Porges  v.  U.  8.  Mortgage 
&  Trust  Co.,  203  N.  Y.  181;  Robinson  v.  Chemical  National 
Bank,  86  id.  404;  Schmidt  v.  Oarfield  National  Bank,  64  Hun, 
298;  affd.,  138  N.Y.  631);  and  in  the  case  at  bar  it  undoubtedly 
had  a  cause  of  action  for  conversion  against  the  drawee  for  the 
value  of  the  check.  {Burstein  v.  People^ s  Trust  Co.,  143  App. 
Div.  166.  See,  also,  Moch  v.  Security  Bank,  166  App.  Div. 
121,  125;  Havana  Central  Railroad  Co.  v.  Knickerbocker 
Trust  Co.,  198  N.  Y.  422,  427;  Porges  v.  U.  S.  Mortgage  d: 
Trust  Co.,  supra.)  There  are  conflicting  decisions  on  the 
question  as  to  whether  where  a  debtor  gives  a  check  to  his 
creditor  to  pay  an  indebtedness  and  an  employee  or  official  of 
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the  creditor  cashes  it  without  authority  or  even  on  a  forged 
indorsement,  that  constitutes  payment,  on  the  theory  that  the 
only  obligation  of  the  drawer  is  to  have  funds  on  hand  to  meet 
the  check  and  that  when  his  funds  are  appropriated  in  payment 
of  the  check  that  ends  his  liability  to  the  payee.  The  appellant 
relies  on  Burstein  v.  Sullivan  {supra);  Sage  v.  Burton  (84  Hun, 
267,  cited  approvingly  in  Allen  v.  Tarrant  &  Co.^  7  App.  Div. 
172),  and  Morrison  v.  Chapman  (155  id.  609)  as  sustaining 
that  proposition;  but  in  Bemheimer  v.  Herrman  (44  Hun, 
110,  followed  in  .FW&  v.  Starr ^  81  Misc.  Rep.  756);  Morris  r. 
Hofferberth  (81  App.  Div.  512);  Siegel  v.  Kovinsky  (93  Misc. 
Rep.  541);  Thomson  v.  Bank  of  British  North  America 
{supra)\  and  Shepard  &  Morse  Lumber  Co.  v.  Eldridge  (171 
Mass.  516,  cited  with  approval  in  £ear7iy  v.  Metropolitan  Trust 
Co,,  supra)  and  People's  Trust  Co.  v.  Smith  (215  N.  Y.  489)  the 
rule  is  stated  to  be  that  a  payment  by  check  constitutes  a  pay- 
ment only  when  the  check  is  paid  in  due  course,  and  that  pay- 
ment thereof  on  a  forged  indorsement  is  not  such  payment,  and 
that  in  the  absenceof  proof  of  facts  constituting  estoppel  against 
the  payee  he  may  sue  the  drawer  and  the  latter  must  look  to 
the  bank  which  has  wrongfully  charged  his  account  with  the 
payment.  Without  further  considering  the  authorities  I  am 
of  opinion  that  in  the  case  at  bar  neither  the  delivery  of  the 
check  nor  the  subsequent  payment  thereof  on  the  forged  indorse- 
mente  constituted  payment.  It  was  the  defendant's  check 
drawn  against  ite  own  funds,  and  the  drawee  having  wrong- 
fully paid  it  could  not  lawfully  charge  it  against  the  defendant. 
It  was  no  more  a  payment  than  if  the  defendant  had  issued  a 
draft  or  order  on  itself  to  the  order  of  the  plaintiff  and  subse- 
quently honored  the  same  on  forged  indorsemente  without 
exercising  due  care  to  discover  whether  or  not  they  were 
genuine. 

It  follows  that  the  judgment  should  be  aflSrmed,  with  costs. 

Cix4lRKB,  p.  J.,  Scott,  Davis  and  Shbarn,  JJ.,  concurred. 
Judgment  affirmed,  with  costs. 
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KoBRE  Assets  Corporation,  Bespondent,  v.  Hyman  D. 
Baker,  Appellant,  Impleaded  with  Ancient  Order  of 
Hibernians  and  Sarah  Kobre,  as  Administratrix,  etc.,  of 
Max  Kobre,  Deceased,  Defendants. 

First  Department,  April  20, 1917. 

Bankruptcy —fraudulent  transfers  ~  authority  of  liquidating  trustees 
to  whom  assets  have  been  transferred  under  composition  agreement 
to  set  aside  fraudulent  transfer  under  section  10  of  Personal  Property 
Law  —  effect  of  confirmation  of  composition  agreement. 

A  liquidating  trustee  to  whom  the  assets  of  a  bankrupt  are  transferred 
pursuant  to  a  composition  agreement  duly  approved  by  the  Federal 
court  is  a  trustee  for  creditors  and  may,  under  the  authority  of  section 
19  of  the  Personal  Property  Law,  maintain  an  action  to  set  aside  a 
fraudulent  transfer  by  the  alleged  bankrupt  notwithstanding  the  pro- 
visions of  section  14  of  the  Bankruptcy  Act  of  1898  providing  that  upon 
the  execution  of  a  composition  agreement  the  bankrupt  shall  become 
discharged  from  all  his  provable  debts. 

A  trustee  may,  under  section  19  of  the  Personal  Property  Law,  maintain  an 
action  without  the  recovery  of  a  judgment  against  the  insolvent  debtor. 

The  effect  of  the  confirmation  of  a  composition  agreement  under  which  the 
assets  of  a  bankrupt  are  transferred  to  a  trustee  is  to  substitute  for  the 
claims  of  the  creditors  against  their  debtors  a  right  to  share  in  the  con- 
sideration agreed  to  be  transferred. 

Appeal  by  the  defendant,  Hyman  D.  Baker,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  22d  day  of  November,  1916,  denying  his  motion 
for  judgment  on  the  pleadings,  consisting  of  an  amended 
complaint  and  answer. 

J.  A,  Seidman^  for  the  api)ellant. 

Virginius  Victor  Zipris,  for  the  respondent. 

Oeorge  Edwin  Joseph^  by  leave,  for  the  defendant  Kobre,  as 
administratrix. 

Laughun,  J. : 

The  point  presented  by  the  motion  was  whether  a  cause  of 
action  is  stated  against  appellant,  and  as  I  view  it  that  pre- 
sents ultimately  two  questions  of  law.  They  are  whether  a 
liquidating  trustee  to  wnom  me  asseis  oi  a  Dansrupt  are 
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transferred  pursuant  to  a  composition  agreement  duly  approved 
by  the  Federal  court  is  a  trustee  for  creditors  and  authorized 
by  section  19  of  the  Personal  Property  Law  (Consol.  Laws, 
chap.  41;  Laws  of  1909,  chap.  45)  to  maintain  an  action  to  set 
aside  a  fraudulent  transfer  by  the  alleged  bankrupt,  notwith- 
standing the  provisions  of  subdivision  c  of  section  14  of  the 
Bankruptcy  Act  (SO  U.  S.  Stat,  at  Large,  550),  by  which  it  is 
declared  that  upon  the  execution  of  a  composition  agreement 
the  bankrupt  shall  become  discharged  from  all  his  provable 
debts;  and  if  the  action  be  not  authorized  on  that  theory 
whether  such  liquidating  trustee  becomes  vested  with  title  and 
authority  the  same  as  a  trustee  in  bankruptcy  who  could  by 
virtue  of  the  bankruptcy  statute  maintain  the  action. 

The  allegations  of  the  complaint  material  to  the  decision  of 
the  ai^)eal  are  in  substance  as  follows:  That  Max  Kobre, 
whose  widow  being  administratrix  has  been  permitted  to  file  a 
brief,  was  conducting  with  his  wife  as  copartner  in  the  city  of 
New  York,  a  private  bank  which  became  insolvent,  and  on  the 
4th  day  of  August,  1914,  Eugene  Lamb  Richards,  Jr.,  as 
Superintendent  of  Banks,  *^took  possession  of  the  choses  in 
action,  assets,  property  and  business  "  of  the  bank  for  the  pur- 
pose of  liquidating  the  same  under  our  State  laws;*  that  two 
days  later  an  involuntary  petition  in  bankruptcy  was  duly  filed 
against  the  copartnership  as  individuals  and  as  copartners, 
and  fifteen  days  thereafter  the  Federal  court  duly  appointed 
said  Richards  temporary  receiver  of  the  same  property  that  he 
had  taken  as  Superintendent  of  Banks  and  he  duly  qualified; 
that  thereafter  and  on  October  twenty-sixth  the  alleged  bank- 
rupts duly  filed  an  offer  of  composition  and  subsequently  filed 
an  amended  comjKDsition  and  they  were  referred  to  the  referee 
in  bankruptcy  who  reported  favorably  on  the  latter,  and  it 
was  duly  accepted  by  more  than  a  majority  in  amount  and 
number  of  the  creditors,  and  on  November  30,  1915,  on  due 
notice  to  the  creditors,  the  amended  composition,  which  pro- 
vided for  the  organization  under  the  laws  of  this  State  of  a 
holding  company  to  which  all  of  said  property  was  to  be  trans- 
ferred for  the  purposes  of  liquidation  and  distribution  as  pro- 

*See  Banking  Law  (Consol.  I^ws,  chap.  2;  Laws  of  1914,  chap. 
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vided  in  the  amended  composition  to  which  reference  is  made 
in  the  complaint,  was  duly  confirmed  and  approved,  and  that 
prior  thereto  and  on  the  25th  day  of  May,  1915,  the  plaintiff 
had  been  organized  imder  the  laws  of  New  York  as  such  hold- 
ing company  in  accordance  with  the  amended  composition 
agreement;  that  the  decree  of  the  Federal  court  confirming 
the  composition  agreement  required  that  the  copartners  and 
Richards  as  such  temporary  receiver  transfer  and  set  over  to 
the  plaintiff  ^^  all  choses  in  action  and  property  and  assets  in 
their  possession  or  otherwise,  or  to  which  the  said  Max  Eobre 
or  his  creditors  or  this  plaintiff  in  their  behalf  were  entitled 
to,"  and  the  decree  further  provided  that  no  provision  thereof 
should  be  so  construed  as  to  give  Kobre  or  any  person  other 
than  the  plaintiff  "  the  right  to  retain  any  properties,  choses  in 
action  or  assets  to  which  the  depositors  and  creditors  were 
entitled  to  at  the  closing  of  the  bank  and  prior  thereto,  and 
that  the  plaintiff  at  any  time  thereafter  "  should  have  "  the 
right  to  bring  any  and  all  proceedings  to  obtain  the  transfer, 
possession  and  title  of  any  property,  real  or  personal,  which  it 
is  claimed  is  or  was  part  of  the  assets  "  of  the  copartners  or  of 
either  of  them;  that  such  property  was  transferred  to  the 
plaintiff  in  conformity  with  the  composition  agreement  and 
decree,  but  that  at  the  time  the  bank  was  so  closed  Kobre  held 
an  assignment  from  the  Fifth  Avenue  Amusement  Company 
of  a  contract,  a  copy  of  which  is  annexed  to  the  complaint, 
under  which  it  was  entitled  to  receive  the  sum  of  $6,600  in 
monthly  installments,  and  after  the  closing  of  the  bank  and 
after  the  filing  of  the  said  involuntary  petition  in  bankruptcy 
and  by  an  instrument  in  writing  delivered  to  appellant,  he 
pretended  to  sell,  transfer  and  assign  his  right,  title  and 
interest  in  said  contract  to  the  appellant  without  consideration, 
and  that  said  assignment  was  executed  by  Kobre  with  intent 
to  give  and  was  received  by  the  appellant  with  intent  to  take  a 
preference  and  benefit  over  and  to  the  exclusion  of  the  cred- 
itors of  Kobre  in  violation  of  the  provision  of  section  60  of  the 
Bankruptcy  Act,  and  that  at  that  time  Kobre  knew  that 
he  was  insolvent,  and  the  aypeUant  knew  of  the  insolvency 
and  that  said  assignment  from  Kobre  to  the  appellant  was 
made  wholly  without  consideration  and  with  intent  to  defraud 
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the  creditors  of  the  assignor  of  the  chose  in  action  and  of  the 
moneys  due  thereunder  to  which  moneys  the  plaintiff  is 
entitled  for  the  benefit  of  the  creditors,  and  that  said  assign- 
ment was  made  with  the  collusive  understanding  and  agree- 
ment that  the  moneys  due  thereimder  would  be  retained  by 
the  appellant  until  the  said  bankruptcy  proceeding  had  been 
disposed  of  and  that  then  the  agreement  or  the  moneys  due 
thereunder  would  be  returned  to  the  assignor  by  the  appellant; 
that  Kobre  failed  and  omitted  to  deliver  to  the  plaintiff  the 
said  agreement  assigned  to  him  by  the  Fifth  Avenue  Amuse- 
ment Company,  and  by  him  assigned  to  the  appellant;  that  at 
no  time  mentioned  in  the  complaint  did  the  copartnership  or 
the  members  thereof  have  sufficient  assets  after  the  payment 
of  the  expenses  and  disbursements  of  the  bankruptcy  proceed- 
ing to  pay  their  creditors  in  full;  that  the  plaintiff  by  virtue  of 
the  provisions  of  the  composition  agreement  and  decree  there- 
under became  vested  with  and  is  entitled  to  all  the  property 
and  assets  and  choses  in  action  transferred  or  retained  by 
Kobre  preferentially  or  in  fraud  of  his  creditors  and  to  all  the 
property  which  prior  to  the  filing  of  the  petition  in  bankruptcy 
he  could  by  any  means  transfer  or  which  might  have  been 
levied  upon  or  sold  under  judicial  process  against  him,  and 
that  .there  has  become  due  under  said  agreement  so  assigned 
to  Kobre  and  by  him  assigned  to  the  appellant  the  sum  of 
$6,500,  4»gether  with  interest  thereon  from  the  1st  day  of 
March,  1915,  and  that  the  plaintiff  has  no  adequate  remedy 
at  law.  The  judgment  demanded  against  the  appellant  is  to 
have  the  assignment  by  Max  Kobre  to  the  appellant  declared 
void  on  the  ground  that  it  was  preferential  and  fraudulent  as 
against  the  creditors  of  the  private  bank  as  well  as  against  the 
plaintiff,  and  that  he  be  compelled  to  deUver  the  same  up  in 
order  that  it  may  be  canceled. 

Section  60-  of  the  Bankruptcy  Act  provides,  among  other 
things,  that  a  person  shall  be  deemed  to  have  given  a  prefer- 
ence if,  being  insolvent,,  he  has^  within  four  months  prior  to  the 
filing  of  the  petition,  made  a  transfer  of  any  of  his  property 
and  the  effect  of  the  transfer  will  be  to  enable  any  of  his  cred- 
itors to  obtain  a  greater  percentage  of  his  debt  than  any  other 
App.  Div.— Vol.  CLXXVIH.        5 
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of  his  creditors  of  the  same  class,  and  that  if  the  transferee 
shall  have  reasonable  cause  to  believe  that  the  transfer  would 
effect  a  preference,  it  shall  be  voidable  by  the  trustee  who  may 
recover  the  property  or  its  value  from  the  transferee.  (30 
U.  S.  Stat,  at  Large,  562,  §  60,  as  amd.  by  82  id.  799,  800, 
§  13,  and  36  id.  842,  §  11.) 

Section  12  of  the  Bankruptcy  Act  authorizes  the  bankruptcy 
court,  either  before  or  after  the  adjudication  in  bankruptcy, 
to  confirm  a  composition  offered  by  the  bankrupt  and  duly 
accepted  by  the  creditors  if  the  court  is  satisfied  that  it  is  for 
the  best  interests  of  the  creditors,  and  that  the  bankrupt  has 
not  been  guilty  of  acts  or  failed  to  perform  any  of  the  duties 
which  would  bar  a  discharge,  and  that  the  offer  has  been  made 
and  accepted  in  good  faith  and  has  not  been  made  or  procured 
in  violation  of  any  of  the  provisions  of  the  Bankruptcy  Law, 
and  that  upon  the  confirmation  ^^the  consideration  shall  be 
distributed  as  the  judge  shall  direct,  and  the  case  dismissed," 
and  that  where  a  composition  is  not  confirmed  the  estate  shall 
be  administered  in  bankruptcy.  (30  U.  S.  Stat,  at  Large,  649, 
550,  §  12,  as  amd.  by  36  id.  839,  §  5.) 

Section  13  provides  that  the  composition  may  be  set  aside 
upon  the  application  of  parties  in  interest  filed  within  six  months 
after  the  confirmation  thereof  if  it  shall  be  made  to  appear 
that  fraud  was  practiced  in  procuring  the  composition  and  that 
knowledge  thereof  has  come  to  the  applicant  since  the  confirma- 
tion. (30  U.  S.  Stat,  at  Large,  550,  §  13.)  Section  14  provides 
that  the  confirmation  of  a  composition  shall  discharge  the 
bankrupt  from  "debts,  other  than  those  agreed  to  be  paid  by 
the  terms  of  the  composition  and  debts  not  affected  by  a  dis- 
charge." (30  U.  S.  Stat,  at  Large,  550,  §  14,  subd.  c.)  Section 
70  of  the  Bankruptcy  Act  provides  that  a  trustee  in  bankruptcy 
shall  be  vested  by  operation  of  law  with  the  title  of  the  bank- 
rupt as  of  the  date  of  adjudication,  excepting  as  to  property 
which  is  exempt,  including  property  transferred  in  fraud  of  cred- 
itors, and  that  the  trustee  may  avoid  any  transfer  by  the  bank- 
rupt which  any  of  his  creditors  might  have  avoided  and  may 
recover  the  property  or  its  value  unless  the  transferee  was  a  bona 
fide  holder  for  value  prior  to  the  date  of  the  adjudication,  and 
that  upon  the  confirmation  of  the  composition  the  title  to  the 
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property  of  the  bankrupt  ^^  shall  thereupon  revest  in  him." 
(30  U.  S.  Stat,  at  Large,  666,  566,  §  70,  as  amd.  by  32  id.  800, 

§16.) 

It  is  argued  on  behalf  of  respondent  that  the  creditors  have 
by  the  six  months'  limitation  prescribed  in  section  13,  lost  any 
remedy  they  may  have  had  to  set  aside  the  confirmation  of  the 
compositi(m  agreement  and  to  have  the  assets  administered  in 
the  bankruptcy  court.  There  is  no  doubt  but  that  by  the  pro- 
visions of  the  Bankruptcy  Act  cited,  and  the  further  provisions 
of  section  47  thereof  (30  U.  S.  Stat,  at  Large,  657,  §  47,  as 
amd.  by  32  id.  799,  §  10,  and  36  id.  840,  §  8),  a  trustee  in  bank- 
ruptcy could  have  successfully  maintained  this  action  (Matter 
of  BodgerSj  11  Am.  Bank.  Rep.  79;  Matter  of  Butterwick,  12  id. 
536;  Thomas  Y.  Baddy y  19  id.  873;  Matter  of  Kohler,  20  id.  89; 
Bank  of  North  America  v.  Penn  Motor  Car  Co.^  31  id.  396);  but 
it  does  not  appear  that  a  trustee  was  appointed  and  the  plaintiff 
has  acquired  no  title  or  interest  from  a  trustee  in  bankruptcy. 

Section  19  of  the  Personal  Property  Law  {supra\  which  was 
taken  from  chapter  314  of  the  Laws  of  1858  (as  amd.  by  Laws 
of  1889,  chap.  487,  and  Laws  of  1894,  chap.  740,  and  revised 
by  former  Pers.  Prop.  Law  [Gten.  Laws,  chap.  47;  Laws  of 
1897,  chap.  417],  §  7),  provides  as  follows:  '^An  executor, 
administrator,  receiver,  assignee  or  trustee,  may,  for  the 
benefit  of  creditors  or  others  interested  in  personal  property, 
held  in  trust,  disafi&rm,  treat  as  void  and  resist  any  act  done, 
or  transfer  or  agreement  made  in  fraud  of  the  rights  of  any 
creditor,  including  himself,  interested  in  such  estate,  or  prop- 
erty, and  a  person  who  fraudulently  receives,  takes  or  in  any 
manner  interferes  with  the  personal  property  of  a  deceased 
person,  or  an  insolvent  corporation,  association,  partnership  or 
individual  is  liable  to  such  executor,  administrator,  receiver  or 
trustee  for  the  same  or  the  value  thereof,  and  for  all  damages 
caused  by  such  act  to  the  trust  estate.  A  creditor  of  a  deceased 
insolvent  debtor,  having  a  claim  against  the  estate  of  such 
debtor,  exceeding  in  amount  the  sum  of  one  hundred  dollars, 
may,  without  obtaining  a  judgment  on  such  claim,  in  like 
manner,  for  the  benefit  of  himself  and  other  creditors  inter- 
ested in  said  estate,  disaffirm  treat  as  void  and  resist  any  act 
done  or  conveyance,  transfer  or  agreement  made  in  fraud  of 
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creditors  or  maintain  an  action  to  set  aside  such  act,  convey- 
ance, transfer  or  agreement." 

If  on  the  allegations  of  the  complaint  the  plaintiff  is  shown 
to  be  a  trustee  within  the  contemplation  of  the  provisions  of 
said  section  19  it  is  authoritatively  settled  an  action  is  author- 
ized without  the  recovery  of  a  judgment  against  the  insolvent 
debtor.  {Southard  y.  Benner,  72  N.  Y.  424;  Potts  v.  Harty 
99  id.  168;  Spelman  v.  Freedman,  180  id.  421.)  It  is,  I 
think,  quite  clear  that  the  creditors  have  no  other  remedy,  and 
if  this  action  cannot  be  maintained  their  debtor  will  have  suc- 
cessfully perpetrated  a  fraud  upon  them  by  inducing  them  to 
consent  to  the  composition  agreement  and  then  withholding 
from  the  liquidating  trustee  property  which  he  was  in  duty 
bound  to  transfer,  but  which  he  had  secretly,  fraudulently  and 
without  consideration  transferred  to  the  appellant  to  hold  for 
him  pending  the  bankruptcy  proceeding  and  on  the  termination 
thereof  was  to  redeliver  the  same  to  him.  Doubtless  while  the 
composition  agreement  stands  the  debts  are  conclusively  deemed 
to  have  been  discharged.  {Cumberland  Glass  Co.  v.  De  Witt, 
287  U.  S.  447;  Matter  of  Maytag-Mason  Motor  Co.y  35  Am. 
Bank.  Eep.  160;  Broadway  Trust  Co.  v.  Manheim,  47  Misc. 
Eep.  415;  Mandell  &  Co.  v.  Levy^  14  Am.  Bank.  Rep.  549;  Con- 
solidated Rubber  Tire  Co.  v.  Vehicle  Equipment  Co.,  121  App. 
Div.  764.)  But  such  discharge  is  personal  to  the  debtor  and 
does  not  prevent  the  recovery  of  property  from  a  fraudulent 
assignee  {Stephenson  v.  Bird^  25  Am.  Bank.  Eep.  909);  and  if 
the  alleged  bankrupt  failed  to  comply  with  the  composition 
agreement  the  creditors  would  have  an  action  thereon  against 
him.  {Matter  of  Maytag- Mason  Motor  Co.,  supra;  Cumber- 
land Olass  Co.  V.  De  Witty  supra.)  The  effect  of  the  con- 
firmation of  the -composition  agreement  was,  I  think,  to  substi- 
tute for  the  claims  of  the  creditors  against  their  debtors  a  right 
to  share  in  the  consideration  agreed  to  be  transferred  to  the 
plaintiff,  as  provided  in  the  composition  agreement.  The 
creditors,  for  the  fraud  alleged,  would  have  been  entitled, 
had  they  discovered  it  and  applied  in  time,  to  have  the  com- 
position agreement  annulled;  but  having  lost  that  remedy, 
they  are  now  necessarily  confined  to  their  rights  under  the 
composition  agreement.     It  is  perfectly  clear  on  the  allegations 
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of  the  complaint  that  the  plaintiff  under  the  composition 
agreement  became  a  trustee  for  the  benefit  of  the  creditors; 
but  whether  it  become  a  trustee  within  the  provision  of  said 
section  19  of  the  Personal  Proi)ert7  Law  is  the  question.  No 
precedent  precisely  in  point  has  been  cited,  excepting  Matter  of 
KasSy  an  unreported  case  in  the  United  States  District  Court, 
Southern  District  of  New  York,  decided  in  October,  1916,  in 
which  it  appeal's  from  a  quotation  in  the  respondent's  points 
that  it  was  held  that  a  like  trustee  appointed  under  a  composi- 
tion agreement  was  vested  with  the  same  authority  to  recover 
property  fraudulently  transferred  as  a  trustee  in  bankruptcy 
would  have  had.  In  so  far  as  it  was  within  the  power  of  the 
debtors,  creditors  and  Federal  court  to  clothe  the  plaintiff  with 
such  authority,  I  thuik  it  is  to  be  inferred  from  the  allega- 
tions of  the  complaint  that  such  was  their  intention.  The 
learned  counsel  for  the  appellant,  however,  argues  on  the 
authority  of  Ague  v.  Schwab  (123  App.  Div.  746)  and  kindred 
cases,  that  Kobre  could  not  have  brought  the  action  and  that, 
therefore,  he  could  not  confer  authority  upon  the  plaintiff  to 
bring  it.  That  argument  would  apply  with  equal  force  to  an 
action  brought  by  a  trustee  in  bankruptcy  or  by  an  assignee 
for  the  benefit  of  creditors  or  by  an  executor  or  administra- 
tor of  a  deceased  assignor;  but  in  those  instances  it  is  clear 
that  the  action  would  lie  notwithstanding  the  fact  that  the 
assignor  could  not  have  maintained  it.  It  is  argued  that 
th3  trustee  contemplated  by  the  statute  is  a  trustee  appointed 
in  general  insolvency  proceedings,  either  in  the  State  or 
Federal  court,  who  represents  all  the  creditors.  That  argu- 
ment is  based  on  authorities  holding  that  the  assignee  therein 
specified  is  an  assignee  imder  an  assignment  made  in  accord- 
ance with  the  assignment  laws,  and  that .  a  receiver  in  supple- 
mentary proceedings  who  does  not  represent  all  the  creditors 
cannot  maintain  an  action  at  law  as  for  replevin  or  conversion 
for  property  fraudulently  transferred  by  the  debtor,  and  it  is  fur- 
ther argued  that  inasmuch  as  the  debts  have  been  discharged 
there  are  no  creditors  to  be  represented  by  the  plaintiff. 
Although  those  whom  the  plaintiff  represents  have  ceased  to  be 
creditors  of  the  alleged  bankrupts  they  are  suflSciently  creditors 
and  interested  in  the  assets  which  were  to  be  distributed  for 
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their  benefit  to  be  classed  as  creditors  within  the  provisions  of 
the  statute.  It  is  true  that  the  transfer  to  plaintiff  by  the 
alleged  bankrupts  is  not  alleged  to  have  been  made  in  accord- 
ance with  our  insolvency  laws;  but  it  was  made  to  terminate 
proceedings  pursuant  to  the  provisions  of  the  bankruptcy  laws, 
which  were  designed  to  accomplish  a  like  purpose,  namely,  the 
distribution  of  the  assets  of  the  insolvent  ratably  among  their 
creditors.  The  composition  agreement  was  designed  to  accom- 
plish the  same  purpose  with  respect  to  this  property  as  if  the 
bankruptcy  proceeding  had  been  continued,  and,  therefore,  I 
think  the  statute  is  susceptible  of  a  construction  which  will 
embrace  such  a  trustee  as  the  plaintiff.  It  is  insisted  that  since 
the  composition  agreement  was  only  for  the  benefit  of  cred- 
itors whose  claims  were  provable  in  bankruptcy  it  does  not 
embrace  cUl  of  the  creditors,  and  that,  therefore,  the  plaintiff 
is  not  in  a  position  analogous  to  that  of  an  assignee  for  the 
benefit  of  creditors  or  a  trusteee  in  bankruptcy,  or  a  general 
receiver  or  trustee.  With  respect  to  that  argument  I  am  of 
opinion  that  there  is  no  presumption  that  there  were  other 
creditors;  and  if  there  are  creditors  whose  claims  were  not  prov- 
able in  bankruptcy  they  had  or  have  other  remedies,  and  may 
well  be  left  to  protect  their  own  rights,  for  the  composition  was 
designed  to*  embrace  precisely  what  would  have  been  accom- 
plished by  the  continuation  of  the  bankruptcy  proceeding,  and 
had  it  been  continued  there  can  be  no  doubt  under  the  provi- 
sions of  the  Bankruptcy  Law  and  decisions  cited  that  this 
action  could  have  been  maintained  by  the  trustee  in  bankruptcy. 
Moreover,  it  has  been  held  in  many  cases  that  a  receiver  in  supple- 
mentary proceedings  comes  within  the  statute,  and  although  he 
does  not  represent  all  the  creditors  he  may  maintain  a  suit  in 
equity y  as  this  is,  to  set  aside  fraudulent  transfers.  {Stephens  v. 
Meriden  Britannia  Co.,  160  N.  Y.  183;  Porter  v.  Williams,  9 
id.  142,  147;  Stvift  v.  Hart,  35  Hun,  128;  Bostwick  v.  Menck, 
40  N.  Y.  383;  Pettibone  v.  Drakeford,  37  Hun,  628.  See,  also, 
Ullman  v.  Cameron,  105  App.  Div.  163;  affd.,  186  N.  Y.  339.) 

It  follows,  therefore,  that  the  order  should  be  affirmed,  with 
costs. 

Clarke,  P.  J.,  Dowung,  Smtth  and  Davis,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
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Rose  Amsterdam,  Respondent,  v.  Ignace  I.  Apfel,  Appellant. 

First  Department,  May  18,  1917. 

Convexision  •  allegred  agreement  to  purchase  interest  in  lands  with 
moneys  advanced  by  plaintiff— evidence  not  establishing  cause  of 
action. 

Action  to  recover  moneys  which  the  plainti£f  alleged  were  advanced  by 
her  to  be  used  by  the  defendant  for  the  purpose  of  purchasing  for  the 
plaintiff  a  one-half  interest  in  certain  lands  which  were  to  be  resold  by 
the  defendant  and  the  profits  from  the  saJe  equally  divided  between 
the  parties,  which  moneys  the  plaintiff  alleges  were  converted  by  the 
defendant  to  his  own  use.  The  defendant  asserts  that  he  received  the 
money  of  the  plaintiff  under  an  agreement  to  give  her  one-haJf  of  any 
profits  he  might  make  by  a  personcd  purchase  and  sale  of  the  property, 
after  first  repaying  the  plaintiff^s  advancement  out  of  the  proceeds  of 
the  sale.  Evidence  examined,  and  lield,  insufficient  to  establish  a  case 
of  conversion  and  that  a  judgment  for  the  plaintiff  should  be  reversed 
and  her  complaint  dismissed. 

Scott,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Ignaoe  I.  Apfel,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiflp,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  9th  day  of 
November,  1916,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  10th  day  of  Novem- 
ber, 1916,  denying  defendant's  motion  for  a  new  trial  made 
upon  the  minutes. 

Charles  Ooldzier^  for  the  appellant. 

E.  Walter  Beebey  for  the  respondent. 

Davis,  J. : 

Plaintiff  sued  in  this  action  to  recover  $1,697.74,  $1,500  of 
which  she  alleges  she  delivered  to  the  defendant  for  the  specific 
purpose  of  purchasing  premises  505  and  507  Lafayette  avenue, 
in  the  borough  of  Brooklyn,  New  York  city,  and  which 
moneys  she  alleges  were  converted  by  the  defendant.  The 
circumstances  surrounding  the  alleged  conversion  of  the 
remaining  $197.74  will  appear  later  in  this  opinion. 
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The  complaint  alleges  that  while  the  defendant  was  acting 
as  plaintiff's  attorney,  on  or  about  June  27,  1912,  upon  his 
representation  that  premises  606  and  507  Lafayette  avenue, 
Brooklyn,  could  be  purchased  for  $1,500,  subject  to  a  mortgage 
then  upon  the  premises  or  thereafter  to  be  placed  thereon,  and 
could  be  resold  at  a  profit,  entered  into  an  agreement  with 
defendant  whereby  it  was  mutually  agreed  that  the  plaintiff 
should  furnish  to  the  defendant  the  sum  of  $1,500,  and  should 
pay  one-half  of  any  necessary  expenses  for  mortgage  and  clos- 
ing of  title,  etc.,  incident  thereto;  that  the  defendant  would 
undertake  to  purchase  the  said  property  505  and  507  Lafayette 
avenue,  and  20  and  22  Kosciusko  street,  in  the  borough  of 
Brooklyn,  city  of  New  York,  and  that  the  plaintiff  should  have 
a  one-half  ownership  therein,  and  that  the  defendant  would 
have  the  other  one-half  ownership,  and  that  the  defendant 
would  take  charge  of  the  property,  and  that  the  profits  arising 
from  its  resale  should  be  equally  divided  between  the  plaintiff 
and  the  defendant. 

The  complaint  further  alleges  that  imder  the  agreement 
defendant  was  to  act  as  her  attorney  in  said  purchase,  and 
that  between  June  27,  1912,  and  July  2,  1912,  in  compliance 
with  the  agreement  she  paid  defendant  $1,500,  and  that  later, 
and  in  October,  1912,  she  paid  him  the  further  sum  of  $197.74 
upon  his  representation  that  the  latter  was  her  share  of  the 
necessary  expenses  of  getting  the  mortgage,  examining  title, 
etc.  And  there  is  the  further  allegation  that  the  defendant 
has  not  purchased  the  said  property  above  referred  to,  nor 
caused  them  to  be  conveyed  to  the  plaintiff;  that  the  said  sum 
of  $1,500  paid  by  the  plaintiff  to  the  defendant  aforesaid  was 
not  used  by  defendant  to  purchase  the  property  in  question, 
nor  any  part  thereof,  but,  on  the  contrary,  the  defendant  has 
fraudulently  converted  the  money  to  his  own  use;  that  the 
defendant's  statement  regarding  the  expenses  of  said  premises 
was  false  and  untrue  and  the  plaintiff  was  not  indebted  to  the 
defendant  in  the  said  sum  of  $197.74,  paid  to  the  defendant  as 
aforesaid,  nor  any  part  thereof,  and  the  defendant  has  con- 
verted the  same  to  his  own  use. 

The  answer  denies  all  of  the  material  allegations  of  the  com- 
plaint except  that  it  admits  that  plaintiff  paid  him  $197.74,  and 
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that  lie  did  not  cause  the  property  to  be  conveyed  to  the  plam- 
tiff  and  that  the  $1,500  was  not  used  by  him  to  purchase  the 
prox)erty. 

The  jury  rendered  a  verdict  for  the  full  amount  claimed. 

It  appears  that  originally  the  plaintiff  with  the  other  mem- 
bers of  her  family  owned  the  Lafayette  street  premises  in  ques- 
tion. They  entered  into  an  agreement  with  Brown  &  Weiss 
to  exchange  it  for  certain  property  on  Madison  avenue,  and 
the  exchange  was  made.  The  defendant  was  plaintiff^  attor- 
ney in  this  transaction.  He  induced  Brown  &  Weiss  to 
exchange  the  Lafayette  street  premises  for  defendant's  prem- 
ises on  Cortlandt  street.  This  gave  to  the  defendant  the  control 
of  the  Lafayette  street  premises.  He  thereupon  conveyed  the 
Lafayette  street  premises  to  E.  S.  S.  Company  for  $8,000  using 
for  that  purpose  a  deed  which  had  been  executed  by  the  plain- 
tiff and  her  family,  but  from  which  the  vendee's  name  had 
been  omitted.  He  afterwards  wrote  in  the  name  of  B.  S.  S. 
Company.  As  part  of  the  transaction  with  R.  S.  S.  Company 
defendant  took  back  a  lease  from  B.  S.  S.  Company  for  the 
term  of  one  year  and  ten  months  from  the  date  of  the  lease 
June  28,  1912,  with  a  privilege  to  purchase  the  premises  any 
time  prior  to  the  expiration  of  the  lease  on  May  1, 1914,  for  the 
sum  of  $8,600  cash,  or  $9,000  by  paying  $2,000  cash  and  $7,000 
in  a  mortgage.  The  deed  and  lease  referred  to  really  consti- 
tuted a  mortgage.  The  various  transactions  took  place  between 
June  11,  1912,  and  June  28,  1912. 

The  defendant  asserts  that  the  plaintiff  was  cognizant  of 
every  step  he  took;  that  she  paid  him  the  $1,500  for  a  one-half 
interest  in  his  transaction  in  return  for  which  he  agreed  to  give 
her  one-half  of  any  profits  he  made  on  a  sale  of  the  property, 
flirst  repaying  to  her  out  of  the  proceeds  the  $1,500  she  had  paid 
him.  On  the  other  hand,  the  plaintiff  denies  that  she  Imew 
anything  about  defendant's  transactions  as  testified  to  by  him, 
but  asserts  that  she  gave  him  the  $1,500  to  buy  the  property 
for  her  in  return  for  which  she  agreed  to  give  him  one-half  of 
the  profits  on  a  sale  of  the  property  after  she  had  taken  out  the 
$1,500  paid  by  her.  Plaintiff  testified  that  defendant  first 
broached  the  subject  to  her  on  the  2l8t  or  22d  of  June,  1912. 
She  thus  fiescribes  the  interview:    "He  called  me  away  after 
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the  dinner,  before  the  dance,  and  he  asked  me  if  I  had  $1,500. 
I  said,  ^  yes/  He  said,  ^  how  would  you  like  to  invest  it  in  buy- 
ing back  your  old  property  at  505  and  507  Lafayette  Avenue  ? 
You  know  the  value  of  the  property,  you  don't  have  to  go  into 
it;  we  will  buy  that  back  if  you  will  put  up  $1,500,  and  I  will 
go  to  the  Lawyers'  Guarantee  Trust  Company,'  I  believe  he 
said,  *  and  get  a  mortgage  for  $8,000,  or  I  will  sell  the  prop- 
erty which  I  expect  to  do  within  the  next  three  or  four  months, 
and  I  will  give  you  back  your  $1,500  and  give  you  half  of  the 
profits.'" 

She  next  saw  defendant  on  June  27,  1912,  when  at  his 
request  she  gave  him  a  check  for  $100  on  accoimt  and  he  gave 
her  the  following  receipt: 

"Received  from  Rose  Amsterdam  check  for  One  himdred 
Dollars  on  account  of  Fifteen  hundred  Dollars  to  be  paid  by  her 
for  the  purchase  of  505-  7  Lafayette  avenue,  Brooklyn,  40x200, 
for  said  sum  plus  J^  of  any  necessary  expenses  for  mortgage 
closing  of  title,  etc.  Miss  Amsterdam  to  have  one-half  interest 
in  said  property,  I.  I.  Apfel  to  take  charge  of  property  and 
profits  are  to  be  divided  equally.  Balance  of  ($1400.00/100) 
Fourteen  hundred  Dollars  to  be  paid  by  July  2nd,  1912. 

''June  27th,  1912. 

"IGNACEL  APFEL." 

She  further  testified  that  defendant  said  that  she  would  have 
the  additional  expenses  of  taking  title,  and  that  he  would  buy 
the  property  before  the  second  of  July,  and  dispose  of  it  during 
that  smnmer.  On  July  1,  1912,  plaintiff  gave  defendant  the 
remaining  $1,400.  She  sailed  for  Europe  the  next  morning. 
On  her  return  she  saw  defendant  many  times  and  upon  his 
demand  paid  him  $197.79  as  part  of  the  expenses  in  connection 
with  the  property.  She  testified  that  she  often  asked  defendant 
why  he  did  not  sell  the  property  and  that  he  always  answered 
that  he  was  waiting  for  a  better  market. 

There  was  thus  a  sharp  conflict  between  the  plaintiff  and 
defendant  as  to  the  nature  and  character  of  the  transaction. 
Defendant  denies  the  making  of  the  agreement  set  up  in  the 
complaint,  and  claims  that  the  $1,500  was  the  purchase  price 
of  one-half  of  his  interest  in  the  property.    If  such  be  the  fact, 

Digitized  by  V^OOQ IC 


Amsterdam  v.  Apfel.  75 

App.  Div.]  First  Department,  May,  1917. 

this  judgment  is  wrong.  In  support  of  his  contention  defend- 
ant introduc5ed  in  evidence  an  agreement  between  the  plaintiff 
and  himself  dated  July  1,  1912,  concededly  signed  by  the  plain- 
tiff.    The  agreement  is  as  follows: 

^*  Agreement  made  and  entered  into  this  Istdayof  July, 
Nineteen  himdred  and  twelve,  between  Ignace  I.  Apfel,  party 
of  the  first  part,  and  Eose  Amsterdam,  party  of  the  second 
part. 

"Witnesseth  for  and  in  consideration  of  the  sum  of 
Fifteen  hundred  ($1500.00)  Dollars,  receipt  whereof  is  hereby 
acknowledged,  and  other  considerations,  and  the  agreement 
and  terms  referred  herein  and  to  be  performed  by  Rose  Amster- 
dam; Ignace  I.  Apfel  does  hereby  sell,  assign,  transfer  and  set 
over  to  Bose  Amsterdam  a  one-half  interest  in  a  certain  lease 
naade  between  himself  and  the  E.  S.  S.  Company,  dated  Jime 
28th,  1912,  for  the  premises  known  as  Nos.  505  &  507  Lafayette 
Avenue,  and  20  &  22  Kosciusko  Street,  Borough  of  Brooklyn, 
City  of  New  York.  Said  Ignace  I.  Apfel  hereby  retains  exclu- 
sive control  of  the  said  property,  and  said  Rose  Amsterdam 
hereby  constitutes  and  appoints  Ignace  I.  Apfel  as  her  attor- 
ney, and  in  her  place  and  stead  to  dispose  of  her  interest  in  the 
annexed  lease,  and  to  do  anything  and  everything  in  connection 
with  said  premises  that  he  may  deem  proper,  hereby  ratifying 
any  and  all  acts  done  by  him. 

*^Rose  Amsterdam  hereby  agrees  to  pay  one-half  of  the 
annual  rent  mentioned  in  said  lease,  a  copy  of  which  is  hereto 
annexed,  and  to  comply  with  all  the  covenants  and  condition 
therein  contained.  It  is  understood  that  each  of  the  parties 
hereto  shall  have  an  equal  one-half  interest  in  and  to  said  lease, 
together  with  the  option  to  purchase  the  property  therein  con- 
tained, and  that  in  the  event  of  a  re-sale  thereof  out  of  the 
profits  to  be  realized  Rose  Amsterdam  is  to  receive  the  sum  of 
Fifteen  hundred  ($1500.00)  Dollars,  being  the  amount  of  her 
investment  therein,  and  after  the  payment  of  all  the  necessary 
expenses  incurred  in  connection  with  said  property,  the  balance 
remaining  shall  be  divided  equally  between  the  parties  hereto. 

**  In  the  presence  of 

"  ROSE  AMSTERDAM,  [l.  s.] 

"IGNACE  I.  APFEL.  [l.  s.]" 
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A  copy  of  this  agreement  was  left  with  plaintiflf's  sister,  a 
woman  of  keen  business  sense,  presumably  because  the  plaintiff 
was  to  sail  for  Europe  the  next  day,  and  her  sister  had  charge 
of  her  papers. 

The  plaintiff  says  that  defendant  read  this  paper  to  her 
while  she  was  writing  the  check  for  $1,400;  that  she  thought 
it  was  the  deed  to  the  property,  and  that  she  had  no  idea  that 
it  referred  to  a  lease  or  that  she  was  buying  an  interest  in  the 
lease. 

In  the  early  part  of  the  following  October  the  plaintiff 
received  from  the  defendant  a  statement  of  account  containing 
among  other  things  items  of  rent  paid  to  the  R.  S.  S.  Com- 
pany, under  the  lease,  and  items  of  e2q)enses  for  the  examina- 
tion of  the  title  and  for  recording  the  deed.  On  the  other  side 
of  the  account  were  entered  amounts  received  by  the  dBfendant 
from  certain  tenants  of  the  premises  in  question.  The  total 
expenses  of  the  property  are  shown  to  be  $581.59,  and  the  total 
receipts  $186,  leaving  an  excess  of  expenses  amounting  to 
$895.59,  for  half  of  which  the  defendant  received  a  check  from 
the  plaintiff.  But  before  getting  the  check  the  defendant,  on 
November  15,  1912,  found  it  necessary  to  write  a  letter  to  the 
plaintiff  drawing  her  attention  to  the  statement  of  account 
between  them  and  demanding  the  payment  of  the  $197.79. 
Presumably  the  plaintiff  then  consulted  the  statement  of 
October  fifth.  If  she  did  so,  the  fact  that  thereafter  she  sent 
the  check  for  $197.79,  when  taken  in  connection  with  the  other 
fact  that  she  executed  the  agreement  of  July  first  and  then  had 
a  copy  of  it  in  her  possession  demonstrates  that  she  knew  and 
approved  of  the  defendant's  plan  of  handling  the  property. 

Much  has  been  made  of  the  fact  that  the  title  of  this  prop- 
erty was  not  taken  in  the  plaintiff's  name.  I  find  nothing  in 
the  evidence  showing  that  it  was  an  essential  part  of  their 
agreement,  even  if  we  adopt  her  version  of  the  transaction. 
On  the  contrary,  it  appears  that  both  plaintiff  and  defendant 
expected  the  property  to  be  sold  while  the  plaintiff  was  absent 
in  Europe.  It  was  natural  in  that  case  that,  in  view  of  the 
plaintiff's  great  confidence  in  the  defendant's  abiUty,  she  would 
allow  him  to  exercise  his  own  judgment  as  to  how  the  title 
should  be  taken. 
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Furthermore,  there  is  nothing  in  the  receipt  for  $100  of  June 
27,  1912,  inconsistent  with  the  defendant's  claim  that  he  sold 
the  plaintiff  a  one-half  interest  in  the  premises  in  question. 
In  this  document  the  defendant  acknowledges  the  receipt  of 
$100  on  account  of  $1,500  and  of  one-half  the  necessary 
expenses  of  obtaining  a  mortgage  and  closing  title  to  be  paid  by 
the  plaintiff  for  one-half  interest  in  the  property.  The  terms 
of  this  receipt  are  altogether  consistent  with  the  written  agree- 
ment of  July  1,  1912,  and  with  the  act  of  the  defendant  in 
demanding  and  of  the  plaintiff  in  paying  $197.79  as  her  share 
of  the  expenses  of  the  transaction. 

At  the  commencement  of  this  action  the  title  to  the  property- 
was  still  in  the  E.  S.  S.  Company.  After  the  action  was 
begun  the  defendant,  whose  option  to  repurchase  had  been 
extended,  paid  the  E.  S.  S.  Company  $8,000  and  took  a  con- 
veyance in  his  own  name.  He  then  borrowed  $7,600  from  the 
Lawyers'  Title  Company,  secured  by  a  mortgage,  and  then 
conveyed  the  property  to  a  corporation,  all  of  whose  stock  is 
owned  by  defendant. 

It  thus  appears  that  defendant  has  absolute  control  of  the 
property  with  the  power  to  sell  it  and  that  under  the  agree- 
ment of  July  1,  1912,  between  the  plaintiff  and  defendant,  the 
plaintiff  is  entitled  to  one-half  of  the  profits  that  may  be 
realized  on  a  sale  together  with  the  return  of  her  $1,500. 

It  is  apparent  that  the  plaintiff  has  not  made  out  a  case  of 
conversion. 

The  judgment  and  order  appealed  from  should  be  reversed, 
with  costs,  and  the  complaint  dismissed,  with  costs. 

Clarke,  P.  J.,  Laughlin  and  Shearn,  JJ.,  concurred; 
ScJOTT,  J.,  dissented. 

Scott,  J.  (dissenting): 

I  dissent.  In  my  opinion,  upon  the  facts  necessarily  found 
by  the  jury  ^is  indicated  by  the  verdict,  and  which  are  not 
without  support  in  the  evidence,  the  defendant  was  clearly 
guilty  of  converting  plaintiff's  money.  The  original  agree- 
ment as  testified  to  by  plaintiff,  and  as  confirmed  by  the 
receipt  which  defendant  had  her  sign,  was  that  defendant 
was  to  buy  the  Lafayette  avenue  property  and  that  plain- 
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tiflf  was  to  have  "one-half  interest  in  said  property."  The 
natural  and  customary  way  to  invest  plaintiff  with  a  half 
interest  in  the  property  would  be  to  have  her  named  as  a 
grantee  in  the  deed,  but  it  is  proposed  to  reverse  the  judgment 
and  dismiss  the  complaint  upon  a  mere  surmise,  imsupported 
by  any  evidence,  that  it  was  understood  between  the  parties 
that  defendant  was  to  take  title  in  his  own  name.  But  even 
if  this  was  the  understanding  the  defendant  did  not  carry  it 
out  except  for  a  brief  period.  Even  now  the  title  does  not 
stand  in  his  name,  but  in  that  of  some  corporation  with  whom 
plaintiff  has  no  contractual  relation  and  over  which  she  has  no 
control.  It  is  true  that  it  is  said,  in  a  very  vague  way,  that 
defendant  controls  this  corporation,  but  I  fail  to  see  how  that 
fact  helps  the  plaintiff.  As  to  the  supposed  authorization  to 
defendant  to  take  a  lease  of  the  property  instead  of  a  deed  the 
jury  were  entitled  to  accept  plaintiflf^s  story  that  she  did  not 
understand  the  nature  of  the  paper  which  she  was  induced 
to  sign. 

The  net  result  of  the  whole  transaction  is  that  defendant,  a 
lawyer,  induced  his  client  to  intrust  to  him  $1,500  wherewith 
to  purchase  a  piece  of  property  in  which  she  was  to  have  a  one- 
half  interest.  The  title  to  the  property  has  been  put  in  a  cor- 
poration with  which  she  has  no  contract  and  no  relations;  her 
money  has  been  used  to  purchase  the  property,  and  she  has  no 
right  or  interest  therein,  except  perhaps  the  very  problematical 
and  doubtful  one  of  suing  the  corporation.  Even  now  defend- 
ant, although  he  claims  to  control  the  corporation  which  owns 
the  property,  makes  no  tender  of  any  deed,  declaration  of  trust 
or  other  instrument  recognizing  in  a  tangible  way  plaintiff's 
interest  in  the  property.  A  clearer  case  of  conversion  it  would 
not  be  easy  to  find.  And  yet  it  is  proposed  not  only  to  reverse 
plaintiff's  judgment,  founded  upon  a  verdict  arrived  at  upon 
conflicting  evidence,  but  even  to  dismiss  the  complaint. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 
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The  City  of  New  York,   Respondent,  v.  The  New  York 
Steam  Company,  Appellant. 

First  Department,  May  18,  1917. 

Municipal  corporations  —  action  by  city  to  recover  amount  of  Judgment 
against  it  for  personal  injuries  —  defect  in  asphalted  street  caused  by 
steam  —  evidence  —  testimony  that  water  from  leaking  main  main- 
tained by  plaintiff  came  in  contact  with  defendant's  steam  pipes. 

In  an  action  in  which  the  city  of  New  York  seeks  to  recover  the  amount  of 
a  judgment  recovered  against  it  for  personal  injuries  resulting  from  a 
depression  in  a  street  caused  by  the  softening  of  the  asphalt  by  steam 
which  the  plaintilT  contends  escaped  from  an  underground  steam  pipe 
maintained  by  the  defendant,  it  was  error  to  exclude  evidence  olTered 
by  the  defendant  to  show  that  the  steam  was  caused  by  a  leak  in  the 
plaintiffs  water  main  which  allowed  water  to  come  in  contact  with 
the  defendant's  steam  pipe,  thus  generating  the  steam  which  caused 
the  injury. 

It  was  also  error  to  exclude  evidence  that  an  excavation  made  by  the 
defendant  five  days  after  the  accident. showed  that  the  plalntiiTs  main 
was  leaking,  for  the  elapse  of  five  days  was  not  sufQcient  to  deprive  the 
testimony  of  value  as  evidence. 

Appeal  by  the  defendant,  The  New  York  Steam  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiflf,  entered  in  the  office  of  the  clerk  of  the  coimty  of  New 
York  on  the  22d  day  of  December,  1915,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  10th  day  of  December,  1915,  denying  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

John  H.  Jackson  [Theodore  H.  Lord  on  the  brief],  for  the 
appellant. 

Charles  J,  Nehrbas,  for  the  respondent. 

Davis,  J. : 

The  administratrix  of  William  A.  Foley  recovered  a  judgment 
against  the  city  for  $1,239.31  as  damages  for  the  death  of  her 
husband.  On  November  9,  1912,  William  A.  Foley,  while 
driving  a  truck  at  the  intersection  of  Broad  and  Beaver  streets, 
in  the  city  of  New  York,  was  thrown  from  his  seat  by  reason  of 
his  wheel  going  into  a  depression  in  the  asphalt  at  that  point 
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and  received  injuries  resulting  in  his  death.  The  depression  in 
the  asphalt  was  contiguous  to  a  box  maintained  by  defendant 
in  the  street  for  the  purpose  of  enabling  it  to  reach  and  control 
a  valve  in  its  steam  pipe  five  or  six  feet  below  the  surface  of 
the  street.  The  asphalt  in  the  vicinity  of  this  box  had  been  so 
softened  by  the  heat  of  steam  escaping  through  the  box  that  a 
depression  had  been  made  in  the  asphalt,  leaving  the  box  pro- 
truding above  the  surface  several  inches.  It  was  the  driving 
over  this  depression  and  box  that  caused  the  accident  to  Foley. 
The  action  was  brought  against  both  the  city  and  the  steam 
company,  but  it  was  discontinued  as  to  the  steam  company, 
and  judgment  was  recovered  against  the  city.  The  city 
notified  the  steam  company  to  come  in  and  defend,  but  it 
refused,  and  this  present  action  was  brought  against  the  steam 
company  to  recover  the  amount  of  the  judgment  against  the 
city. 

The  complaint  alleges  that  defendant  maintained  a  large 
steam  service  pipe  at  the  intersection  of  Broad  and  Beaver 
streets  and  that  steam  escaping  from  the  steam  service  pipe 
through  defendant's  street  box  at  that  point  caused  a  condition 
in  the  roadway  amounting  to  a  nuisance,  resulting  in  the  death 
of  Foley,  damages  for  which  the  city  had  to  pay;  that  the 
unlawful  and  negligent  acts  of  this  defendant  caused  the  death 
of  Foley,  which  made  defendant  primarily  Uable  for  the  damages 
sustained. 

In  support  of  its  contention  the  plaintiff  showed  that  steam 
issued  from  the  street  box,  and  it  was  conceded  that  this  steam 
caused  the  softening  of  the  asphalt.  Beyond  this,  however, 
there  was  little  evidence  to  show  that  the  steam  came  from 
defendant's  pipe. 

It  was  shown  by  competent  evidence  that  the  steam  in  ques- 
tion could  have  been  caused  by  water  coming  into  contact  with 
defendant's  hot  pipes,  and  that  it  would  come  to  the  surface 
through  defendant's  street  box.  It  was  also  shown  that  the 
plaintiff  maintained  at  the  point  in  question  a  twelve-inch 
high-pressure  water  main  which  lay  about  fifteen  inches  above 
and  about  eighteen  inches  to  the  north  of  defendant's  steam 
pipe.  The  defendant  offered  proof  to  show  that  the  water  main 
had  leaked,  and  that  the  water  therefrom  coming  in  contact 
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with  the  pipe  of  the  defendant  generated  the  steam  which 
caused  the  softening  of  the  asphalt.  On  this  point  the  defend- 
ant  proved  that  it  made  an  excavation  at  the  point  in  question 
five  days  after  the  accident  and  found  that  the  plaintiff's 
water  main  was  leaking,  and  that  water  was  coming  from  the 
north  and  west.  This  testimony  was  stricken  out  upon  objec- 
tion of  the  plaintiff  and  exception  taken,  and  further  efforts  of 
the  defendant  to  show  the  condition  of  the  plaintiff's  water 
main  were  equally  unavailing.  We  think  it  was  error  to  reject 
this  testimony.  The  lapse  of  five  days  between  the  date  of  the 
accident  and  the  date  of  the  examination  by  defendant  of  the 
plaintiff's  water  main  is  not  sufficient  to  deprive  this  testimony 
of  value  as  evidence.  Had  the  defendant  been  allowed  to  show 
the  actual  condition  of  plaintiff's  water  main,  the  fact  that  it 
was  leaking,  and  the  fact  that  the  surrounding  earth  was  full  of 
water  reaching  up  to  the  defendant's  steam  pipe,  the  jury  might 
well  have  inferred  that  the  defendant  was  not  responsible  for 
the  steam  that  escaped  from  the  street  box. 

The  judgment  and  order  are  reversed  and  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

Clarke,  P.  J.,  Laughlin,  Scott  and  Shearn,  JJ.,  concurred. 

Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


William  F.  Hamilton,  Respondent,  v.  LfeoN  H.  RoirsE,  as 

President  of  Typographical  Union  No.  6,  an  Unincorporated 

Association  Consisting  of  Seven  or  More  Persons,  and  Others, 

Appellants. 

First  Department,  May  18, 1917. 

Pleading  ^  complaint  —  action  against  unincorporated  labor  union 
founded  upon  alleged  violation  of  by-laws  and  constitution  ~  priority 
of  members  as  resi>ects  employment  and  discharge— complaint 
stating  cause  of  action. 

Action  against  the  president  of  Typographical  Union  No.  9,  an  unincor- 
porated association  consisting  of  seven  or  more  persons,  to  recover 
damages  to  the  plaintiff,  a  member,  caused  by  the  fact  that  the  action 
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of  the  executive  oommittee  of  the  anion,  which  is  alleged  to  be  illegal 
and  contrary  to  the  constitution  of  the  union,  deprived  the  plaintiff  of 
his  position.  The  complaint  in  substance  alleged  that  under  the  con- 
stitution of  the  international  and  local  unions  there  was  a  priority  law 
by  which  when  compositors  were  discharged  by  reason  of  a  necessary 
decrease  in  the  force  employed  in  printing  offices,  the  men  who  were 
employed  first  were  to  be  discharged  last  and  the  men  who  were  dis- 
charged last  were  to  be  the  first  to  be  re-employed.  He  further  alleged 
that  while  he  was  in  the  employ  of  a  printing  company,  the  controlling 
interest  thereof  was  purchased  by  another  publisher  and  that  the  local 
typographical  unions  or  chapels,  which  had  priority  agreements  with 
both  of  said  publishers,  met  and  passed  resolutions  alleged  to  be  con- 
trary to  the  constitution,  as  a  result  of  which  the  employees  of  the 
purchasing  company  obtained  a  priority  over  the  employees  of  the 
company  by  which  the  plaintiff  had  been  employed,  as  the  result  of 
which  he  lost  his  position  which  was  taken  by  an  employee  of  the 
purchasing  company.  Complaint  examined,  and  held,  to  state  a  cause 
of  action  and  that  a  demurrer  thereto  was  properly  overruled. 

Appeal  by  the  defendants,  Leon  H.  Eouse,  as  president,  and 
others,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  6th  day  of  January^  1917,  overrul- 
ing their  demurrer  to  the  complaint. 

Alfred  J.  Talleyj  for  the  appellants. 

Vincent  P.  Donihee,  for  the  respondent. 

Davis,  J. : 

The  grounds  of  the  demurrer  are  that  there  is  a  defect  of 
parties  defendant,  and  also  that  the  complaint  fails  to  state 
facts  suffici^it  to  constitute  a  cause  of  action. 

The  defendant  Rouse  is  president  of  Typographical  Union 
No.  6,  an  unincorporated  association  consisting  of  more  than 
seven  members. 

The  plaintiff  is  a  member  of  the  local  union  No.  6.  This  local 
union  is  organized  under  a  charter  of  the  International  Typo- 
graphical Union  of  North  America.  All  the  members  of  the 
local  union  ar^ members  of  the  International  union.  The  latter 
has  a  constitution  which  is  the  organic  law  binding  on  the  sub- 
ordinate local  unions,  as  well  as  on  all  of  its  members.  Under 
section  121  of  the  general  laws  of  the  International  union  there 
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exists  what  is  known  as  a  priority  law.  Under  this  priority 
law  members  of  the  union  could  be  discharged  only  for  incom- 
petency, neglect  of  duty,  violations  of  office  rules  or  of  the  laws 
of  the  chapel  or  union,  or  in  order  to  decrease  the  force  employed 
in  any  printing  office.  Under  this  priority  law  in  case  of  a 
decrease  in  the  force,  compositors  were  discharged  in  inverse 
order  to  that  in  which  they  were  employed,  and  in  case  of  an 
increase  in  the  force  the  persons  so  discharged  are  reinstated 
in  the  reverse  order  to  that  in  which  they  were  discharged. 
That  is,  the  men  who  were  employed  first  were  discharged  last 
and  the  men  who  were  discharged  last  were  taken  on  first. 

Under  the  constitution  of  Typographical  Union  No.  6,  in 
every  printing  office  where  three  or  more  members  of  that 
union  were  employed,  those  members  were  required  to  form 
themselves  into  a  chapel  and  elect  a  chairman  and  a  secretary. 

The  plaintiflf  was  employed  in  the  Sim  Printing  and  Publish- 
ing Association's  shop.  This  association  was  a  member  of  the 
Publishers  Association  of  New  York  City  which  has  a  working 
agreement  with  the  Typographical  Union  No.  6,  whereby 
members  of  that  association  employed  in  their  printing  offices 
only  compositors  who  are  members  of  Typographical  Union 
No.  6.  It  was  provided  in  this  agreement  between  the  Pub- 
lishers Associajtion  and  Typographical  Union  No.  6  that  fore- 
men of  printing  offices  have  the  right  to  employ  help  and  may 
discharge  (1)  for  incompetency,  (2)  for  neglect  of  duty,  (3)  for 
violation  of  office  rules  or  of  laws  of  the  chapel  or  union,  and 
(4)  to  decrease  the  force,  such  decrease  to  be  accomplished  by 
discharging  first  the  person  or  persons  last  employed;  and 
should  there  be  an  increase  in  the  force  the  persons  displaced 
through  such  cause  should  be  reinstated  ui  the  reverse  order  in 
which  they  were  discharged  before  other  help  may  be  employed. 

In  some  printing  offices  there  were  departments  and  when 
the  union  recognized  those  departments  this  priority  law  would 
apply  to  each  department,  and  where  there  were  no  depart- 
ments in  the  printing  office  the  priority  law  applied  to  the 
whole  printing  office  as  a  unit. 

It  appears  that  at  the  times  mentioned  in  the  complaint  the 
New  York  Press  Company,  Limited,  maintained  a  printing 
office  in  the  city  of  New  York,  publishing  a  newspaper  known 
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as  The  Press,  and  that  Frank  A.  Munsey  had  the  controlling 
stock  interest  in  the  New  York  Press  Company,  Limited.  It 
also  appears  that  the  Typographical  Union  No.  6  had  organized 
their  chapel  in  the  printing  office  of  the  New  York  Press  Com- 
pany, Limited,  and  that  its  chapel  maintained  a  priority  list 
showing  the  priority  standing  of  the  various  members  of  the 
chapel,  and  a  similar  chapel  of  Typographical  Union  No.  6  was 
in  existence  in  the  Sun  office. 

The  complaint  alleges  that  Frank  A.  Mimsey  announced  that 
he  had  purchased  the  controlling  stock  interest  in  the  Sun 
Printing  and  Publishing  Association,  whereuppn  during  a 
recess  of  the  Typographical  Union  No.  6  its  executive  com- 
mittee authorized  to  act  during  recess,  without  notice  to  the 
plaintiff,  made  an  order  requiring  the  Sun  chapel  and  the 
Press  chapel  to  appoint  a  joint  committee  to  prepare  a  joint 
priority  list  of  the  members  of  the  Sun  chapel  and  the  Press 
chapel.  Such  committees  were  appointed,-  although  the  Sun 
chapel  did  so  under  protest.  The  members  of  the  two  commit- 
tees prepared  a  joint  priority  list  of  the  members  of  the  Sun 
chapel  and  the  Press  chapel  on  a  departmental  basis.  The 
Sun  chapel  did  this  also  under  protest.  The  result  of  this 
action  was  to  give  the  former  employees  of  the  Press  Company 
a  position  on  the  joint  priority  list  superior  to  that  of  the  plain- 
tiff, with  the  result  that  the  plaintiff  lost  his  position  and  it  was 
taken  by  some  member  of  the  Press  chapel. 

It  appears  that  the  Sun  Printing  Company  employed 
about  fifty-five  compositors  in  its  operators'  department  and 
before  employing  the  members  of  the  Ngew  York  Press  chapel 
the  plaintiff  was  in  such  a  position  on  the  priority  list  that 
therie  were  seven  members  of  the  Sun  chapel  who  would  have 
to  be  discharged  before  he  was  discharged,  but  when  the  Sun 
Printing  Company  employed  the  members  of  the  Press  Com- 
pany's chapel  in  accordance  with  the  new  joint  priority  list 
made  pursuant  to  the  order  of  the  executive  committee  of  the 
union,  the  plaintiff  was  discharged  because  there  were  sufficient 
former  employees  of  the  New  York  Press  Company  on  the  joint 
list  wiih  a  priority  superior  to  the  plaintiff's  to  render  the  serv- 
ices of  the  plaintiff  unnecessary  in  a  department  employing 
fifty-five  compositors. 
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The  defendants  other  than  Bouse  are  former  members  of  the 
Press  chapel  and  were  employed  m  the  Sun  office  solely  by 
reason  of  the  order  of  the  executive  committee  establishing  a 
joint  priority  list. 

The  plaintiff  alleges  that  this  action  of  the  executive  com- 
mittee was  illegal  and  contrary  to  the  laws  and  constitution  of 
the  union,  both  local  and  international.  The  first  ground  of 
fhe  illegality  is  alleged  to  be  that  the  members  of  the  Press 
Company's  chapel  obtained  employment  with  the  Sun  Company 
not  by  reason  of  priority  of  employment  with  the  Sun  Com- 
pany but  by  reason  of  priority  of  employment  with  the  Press 
Company;  second j  that  it  is  not  contemplated  that  one  mem- 
ber of  the  International  Typographical  Union  should  take  the 
place  of  another  member  of  that  union  except  where  such  mem- 
ber has  been  discharged  for  incompetency,  neglect  of  duty,  vio- 
lation of  office  rules  or  of  laws  of  the  chapel  or  union,  or  upon 
the  voluntary  resignation  of  such  member  from  employment 
in  a  printing  office.  The  plaintiff  claims  that  he  was  discharged 
for  none  of  these  reasons  but  by  the  employment  of  a  member  of 
another  chapel  because  of  his  priority  in  that  other  chapel.  The 
plaintiff  further  alleges  that  the  act  of  the  executive  committee 
was  in  violation  of  the  contract  between  him  and  his  imion. 

The  action  of  the  executive  committee  in  approving  the  joint 
priority  list  upon  the  appeal  of  the  plaintiff  was  reviewed  by 
the  union  and  sustained.  There  was  a  further  appeal  to  the 
executive  council  and  the  action  of  the  subordinate  body  was 
sustained.  There  was  also  an  appeal  to  the  convention  which 
also  sustained  the  action  of  the  subordinate  body.  The  plaintiff 
alleges  that  he  has  exhausted  all  his  remedies  under  the  consti- 
tution of  the  union,  and  he  brings  this  action  for  the  purpose 
of  annulling  and  setting  aside  the  order  of  the  executive  com- 
mittee of  Typographical  Union  No.  6  and  the  joint  priority  list 
made  in  conformity  with  their  order,  and  to  have  his  name 
placed  on  the  priority  list  of  the  employees  of  the  Sun  chapel 
in  the  same  position  it  would  have  been  had  the  order  of  the 
executive  committee  not  been  made.  He  also  asks  incidentally 
for  damages  which  he  has  suffered. 

We  are  of  opinion  that  the  plaintiff  has  made  a  good  com- 
plaint and  that  the  order  overruling  the  demurrer  should  be 
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affirmed.    The  other  ground  of  the  demurrer  that  there  is  a 
defect  of  parties  defendant  is  without  merit. 

The  order  overruling  the  demurrer  is  affirmed,  with  ten  dol- 
lars costs  and  disbursements,  with  leave  to  defendants  to  with- 
draw demurrer  and  to  answer  on  payment  of  costs  in  this  court 
and  at  the  Special  Term. 

Clarke,  P.  J.,  Laughun,  Scott  and  Shearn,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
with  leave  to  defendants  to  withdraw  demurrer  and  to  answer 
on  payment  of  costs. 


Samuel  T.  Goldberg  and  Isaac  Goldberg,  Respondents, 
V.  Popular  Pictures  Corporation,  Appellant,  Impleaded 
with  London  &  Lancashire  Indemnity  Company  of 
America,  Defendant. 

Samuel  T.  Goldberg  and  Isaac  Goldberg,  Respondents, 

V.  London  &  LANCAsmRE  Indemntfy  Company  of  America, 

Appellant,  Impleaded  with  Popular  Pictures  Corporation, 

Defendant. 

First  Department,  May  18,  1917. 

Contract  —  agreement  relating  to  manufacture  and  exhibit  of  moving 
picture  films  construed  —  action  on  bond  of  surety  company  insuring 
due  performance  by  exhibitor  —  defenses — violation  of  contract  by 
plaintiff  by  selling  same  film  to  other  exhibitor  — ofliset— moneys 
received  from  other  exhibitor. 

The  plaintiff  agreed  to  manufacture  and  deliver  to  the  defendant  a  mov- 
ing picture  film  which  the  defendant  was  to  have  the  sole  right  to 
exhibit  in  the  United  States  and  Canada  and  on  the  delivery  of  the  film 
the  defendant  was  to  advance  to  the  plaintiff  the  actual  cost  of  manu- 
facture, not  to  exceed  $14,000.  The  defendant  also  agreed  to  pay  to  the 
plaintiff  fifty  per  cent  of  its  gross  receipts  from  the  exhibition  of  the 
film,  but  the  plaintiff  was  not  to  be  entitled  to  said  percentage  until  the 
defendant  had  first  reimbursed  itself  out  of  the  receipts  for  the  manu- 
facturing cost  advanced  to  the  plaintiff  on  delivery  of  the  film,  so  that 
the  original  cost  of  manufacture  was  ultimately  to  be  borne  solely  by  the 
plaintiff  out  of  its  share  of  the  receipts  of  the  defendant.  To  secure 
performance  the  defendant  gave  a  bond  of  the  defendant  surety  com- 
pany, upon  which  this  action  is  based,  which  recited  and  referred  to  the 
aforesaid  agreement  and  provided  that  nothing  therein  contained  shall 
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modify  the  right  of  the  defendant  to  repayment  of  the  advances  made 
to  the  plaintiff  out  of  the  moneys  realized  by  the  defendant  on  said  pro- 
duction. The  answer  of  the  defendants  alleged  that  acceptance  of  the 
film  was  refused  because  the  plaintiff  had  delivered  to  another  exhibitor 
substantially  the  same  film  under  an  agreement  by  which  the  plaintiff 
was  to  receive  from  the  other  exhibitor  a  percentage  of  its  receipts  from 
the  production  of  the  picture  in  the  United  States  and  Canada  and  that 
it  had  actually  received  certain  sums  of  money  from  said  exhibitor. 
Heldj  that  the  obligation  of  the  defendant  surety  company  to  pay  arose, 
not  only  when  there  was  an  acceptance  of  the  film  manufactured  by  the 
plaintiff,  but  also  when  the  plaintiff  in  other  respects  did  what  it  was 
required  to  do  under  the  contract,  and  that  hence  the  special  defenses 
aforesaid  are  good  and  the  plaintiff  is  not  entitled  to  recover  the  full 
amount  of  |14,000,  as  the  moneys  received  from  the  other  exhibitor 
should  be  offset  against  the  claim. 

Appeal  in  each  case  by  the  defendants,  Popular  Pictures 
CJorporation  and  London  &  Lancashire  Indemnity  Company 
of  America,  from  orders  of  the  Supreme  Court,  made  at  the 
New  York  Special  Term  and  entered  in  the  office  of  the  clerk 
of  .the  county  of  New  York  on  the  17th  day  of  April,  1917, 
granting  the  motions  of  the  plaintiffs  in  each  case  for  judg- 
ment upon  the  special  defense  pleaded  in  the  answers  of  the 
defendants. 

Milton  M.  Ooldsmithy  for  the  appellants. 

Ghistavus  A,  Rogers,  for  the  respondents. 

Davis,  J. : 

On  April  14,  1916,  plaintiffs  and  the  defendant  Popular  Pic- 
tures Corporation  entered  into  a  written  contract  whereby  the 
plaintiffs  agreed  to  manufacture  and  furnish  to  said  defendant 
on  or  before  Jime  22,  1916,  a  feature  motion  picture  of  not  less 
than  4,500  feet.  The  thing  to  be  furnished  by  plaintiffs  was 
an  original  negative  and  a  sample  print  thereof.  On  its  part 
said  defendant  agreed  that  for  the  right  to  handle,  that  is  to 
rent,  exhibit  or  otherwise  use  these  motion  picture  films  in  the 
United  States  and  Canada,  the  defendant  would  pay  to  the 
plaintiffs  upon  the  receipt  of  the  negative  and  sample  print  the 
actual  cost  of  manufacturing  the  motion  picture  production, 
including  overhead  charges,  all  not  to  exceed  |14,000.  In 
addition  to  the  $14,000,  the  defendant  agreed  to  pay  the  plain- 
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tiffs,  for  the  privilege  of  handling  the  production,  fifty  per  cent 
of  the  gross  receipts  of  the  production  and  use  of  the  motion 
pictures.  However,  the  plaintiffs  were  to  receive  no  part  of  . 
these  gross  receipts  until  the  defendant  Popular  Pictures  Cor- 
poration had  been  reimbursed  therefrom  for  the  advance  of  the 
$14,000  to  the  plaintiffs.  In  other  words,  the  original  cost  of 
the  production  was  to  be  borne  ultimately  and  solely  by  the 
plaintiffs  out  of  their  fifty  per  cent  of  the  gross  receipts. 
Although  the  defendant  was  to  advance  the  $14,000,  it  was  not 
to  be  charged  with  any  part  of  the  expense  of  manufacture. 

Under  paragraph  10  of  the  contract  the  defendant  Popular 
Pictures  Corporation  agreed  to  furnish  a  surety  company  bond 
in  the  sum  of  $14,000  running  to  the  plaintiffs  ^'that  it  will 
make  the  payments  specified  herein  to  be  made  by  it,  and  per- 
form the  conditions  of  this  contract  to  be  performed  by  it  in 
respect  to  the  payment  of  the  said  sum  of  $14,000  before  men- 
tioned." The  giving  of  this  bond  was  to  depend  upon  the 
plaintiffs  first  depositing  to  their  own  credit  $14,000  to  be  held 
for  the  sole  purpose  of  making  the  motion  picture  production 
in  question. 

The  bond  was  given  as  agreed  and  was  executed  by  the  Popu- 
lar Pictures  Corporation  as  principal  and  the  defendant  indem- 
nity company  as  surety.  After  reciting  the  making  of  the 
agreement  referred  to  and  the  provision  as  to  the  payment  of 
the  $14,000  by  the  Popular  Pictures  Corporation,  the  bond  pro- 
vides: "Now  the  condition  of  the  above  obligation  is  such  that 
if  the  said  Popular  Pictures  Corporation,  its  successors  or 
assigns,  shall  well  and  truly  make  the  payment  of  the  cost  of 
the  said  photo  play  up  to  and  inclusive  of  the  sum  of  Fourteen 
Thousand  ($14,000)  Dollars  at  the  time  and  in  manner  provided 
to  -be  made  by  the  terms  of  said  contract,  then  this  obUgation 
is  to  be  void;  otherwise  to  be  and  remain  in  full  force." 

In  the  17th  paragraph  of  the  agreement  provision  is  made 
for  certain  changes  in  the  method  of  distributing  the  pictures 
and  a  consequent  change  in  the  proportion  of  gross  receipts  to 
be  paid,  and  the  paragraph  ends:  "But  nothing  herein  con- 
tained shall  alter  or  modify  in  any  way  the  agreement  and  obli- 
gation of  the  distributor  to  pay  in  advance  on  account  of  future 
receipts  to  the  manuf  actui*ers,  the  entire  cost  of  such  production 
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up  to  the  sum  of  Fourteen  thousand  ($14,000)  Dollars  for  said 
production  at  the  time,  of  delivery,  as  hereinbefore  set  forth, 
and  the  right  of  the  distributor  to  repayment  of  such  advance 
out  of  moneys  realized  on  said  production.'' 

The  latter  provision  makes  it  clear  that  the  plaintiffs  were 
ultimately  to  bear  the  whole  expense  of  manufacturing  the  film. 

The  action  is  brought  on  the  bond  to  recover  $14,000.  The 
plaintiffs  stipulated  that  the  action  is  brought  upon  the  bond 
annexed  to  the  complaint,  and  that  the  cause  of  action  is  to 
recover  upon  the  condition  in  the  bond.  The  complaint  sets 
forth  the  agreement  between  the  plaintiffs  and  the  defendant 
Popular  Pictures  Corporation,  the  execution  and  delivery  of 
the  bond  by  both  defendants,  the  fact  that  plaintiffs  prior  to 
June  22,  1916,  made  and  produced  a  photo  play  at  a  cost  of 
$14,000  and  over,  and  due  performance  by  plaintiffs  of  the  con- 
ditions of  the  contract  to  be  performed  by  them.  The  complaint 
also  alleges  that  prior  to  Jime  22,  1916,  the  plaintiffs  delivered 
to  the  defendant  Popular  Pictures  Corporation  the  original 
negative  and  sample  prints  of  said  photo  play  as  required  by 
the  contract,  but  that  defendant  Popular  Pictures  Corporation 
refused  to  accept  delivery  of  the  photo  play  and  has  refused  to 
distribute  the  same  as  provided  in  the  agreement.  It  is  then 
alleged  that  after  tender  of  delivery  of  the  photo  play  and  the 
negative  and  sample  prints  thereof^  the  plaintiffs  demanded 
from  both  defendants  the  payment  of  $14,000  as  provided  in 
the  bond;  that  payment  was  refused,  to  the  damage  of  plain- 
tiffs in  the  sum  of  $14,000. 

The  defendants  served  separate  answers.  Each  answer  con- 
tains a  separate  and  distinct  defense  to  the  claim  of  $14,000. 
The  substance  of  the  Popular  Pictures  Corporation's  defense, 
upon  which  judgment  has  been  rendered  for  the  plaintiffs,  is 
that  subsequent  to  the  tender  of  the  photo  picture  to  the  defend- 
ant Popular  Pictures  Corporation,  the  plaintiffs  revised  and 
reconstructed  the  pictm'e  and  delivered  it  to  another  distributor, 
the  Mutual  Film  Corporation,  under  an  agreement  whereby 
plaintiffs  were  to  receive  sixty  per  cent  of  the  gross  receipts 
from  the  use  of  said  revised  picture  in  the  United  States  and 
Canada;  that  plaintiffs  actually  received  on  account  thereof 
from  said  Mutual  Film  Coi*poration  $7,200;  that  plaintiffs  have 

Digitized  by  V^OOQ IC 


90        Goldberg  v.  Popitlar  Pictures  Corporation. 

First  Department,  May,  1917.  LVol.  178. 

realized  $1,300  through  selling  the  right  to  produce  the  film  in 
Bussia^  Australia  and  New  Zealand,  and  are  about  to  sell  the 
English  rights  for  the  sum  of  $1,500,  and  that  the  exhibiting 
rights  in  the  unsold  territory  are  worth  not  less  than  $1,500, 
all  of  which  is  more  than  the  proper  cost  of  the  picture. 
Defendant  further  alleges  in  this  defense  that  the  returns  from 
the  Mutual  Film  Corporation  which  will  become  due  to  the 
plaintiffs  will  not  be  less  than  $9,000  in  addition  to  the  $7,200 
already  received  by  plaintiffs,  and  that  the  contract  made 
between  plaintiffs  and  the  Mutual  Film  Corporation  was  made 
without  the  consent  of  defendant,  and  that  slY  of  the  terms  of 
said  contract  are  not  known  to  defendant.  The  answer  of  the 
indemnity  corporation  contains  substantially  the  same  defense. 

The  learned  court  at  Special  Term  took  the  view  that  this 
defense  was  insufficient  in  law,  and  for  that  reason  ordered 
judgment  for  the  plaintiffs  upon  that  defense  in  each  answer, 
and  the  appeals  are  from  those  two  orders. 

The  bond  upon  which  the  action  is  brought  does  not  insure 
the  performance  of  all  the  provisions  of  the  contract  between 
the  parties  thereto.  The  bond  has  reference  only  to  the  pay- 
ment of  the  $14,000  "  at  the  time  and  in  manner  provided  to  be 
made  by  the  terms  of  said  contract;"  that  is,  the  surety  agrees 
to  pay  the  $14,000  in  case  the  principal  does  not  pay.  The 
surety's  obligation  to  pay  the  $14,000  arises  only  when  the  plain- 
tiffs have  fully  performed  and  the  Popular  Pictures  Corpora- 
tion has  failed  to  pay  the  $14,000.  The  defendant  indemnity 
corporation  claims  that  it  is  obUgated  to  pay  only  when  the 
photo  picture  is  accepted  and  the  Popular  Pictures  Corporation 
has  failed  to  pay  the  $14,000.  If  this  were  so  the  complaint 
would  have  to  be  dismissed,  as  there  was  no  acceptance  by  the 
Popular  Pictures  Corporation. 

I  think  the  surety's  obligation  to  pay  arose  not  only  when 
there  was  an  acceptance  of  the  film,  but  also  when  the  plain- 
tiffs made  a  good  tender  of  delivery,  and  in  other  respects  did 
all  that  was  required  of  them  under  the  contract  and  there 
was  a  refusal  to  accept.  But  the  plaintiffs  claim  to  be  enti- 
tled to  recover  the  full  sum  of  $14,000  as  the  cost  of  the  photo 
picture,  notwithstanding  the  fact  that  they  have  received  reve- 
nues arising  from  the  exhibition  of  the  film  in  the  tfnited  States 

Digitized  by  V^OOQ IC 


Gk>LDBERG  V.  Popular  Pictures  Corporation.        91 

App.  Div.]  First  Department,  May,  1917. 

and  Canada  by  another  distributing  company.  The  contract 
between  the  plaintiffs  and  the  defendant  distributing  corpora- 
tion never  contemplated  such  a  result.  Under  that  contract 
the  $14,000  was  to  be  paid  ultimately  out  of  plaintiffs'  share  of 
the  gross  receipts.  They  were  to  receive  nothing  on  account 
of  gross  receipts  until  the  distributor  had  been  reimbursed,  out 
of  plaintiflb'  share  of  the  gross  receipts.  Of  course,  if,  as  was 
not  probable,  there  should  be  no  gross  receipts,  the  $14,000 
expense  of  manufacturing  would  be  upon  the  distributor.  The 
clear  meaning  of  the  contract  is  that  the  defendant  Popular 
Pictures  Corporation  must  ultimately  pay  that  part  of  the  $14, 000 
which  is  not  canceled  by  plaintiffs'  share  of  the  gross  receipts. 
And  the  bond  follows  this  line  of  liability,  and  the  surety  must 
respond  to  the  plaintiffs  only  for  such  part  of  the  $14,000  as  is 
not  canceled  by  plaintiffs'  share  of  the  gross  receipts,  it  being 
the  intention  that  plaintiffs  should  pay  for  the  cost  of  making 
the  pictures  out  of  the  revenues  from  its  exhibition  and  sale. 
The  purpose  of  the  bond  is  to  insure  to  the  plaintiffs  revenues 
from  the  exhibition  of  the  film  in  the  United  States  and  Canada 
sufficient  to  pay  the  cost  of  manufacturing  the  picture.  The 
defendants  undertake  to  pay  the  difference  between  the  cost  of 
manufacturing  ($14,000)  and  the  amount  of  gross  receipts 
derived  from  the  picture  in  the  United  States  and  Canada.  This 
difference  is  the  only  damage  suffered  by  the  plaintiffs  for  which 
under  this  bond  the  defendants  agreed  to  hold  themselves  lia- 
ble. If  this  defense  is  established  the  plaintiffs'  damage  does 
not  amount  to  $14,000.  It  is  true  they  have  received  no  receipts 
from  the  defendant  Popular  Pictures  Corporation,  but  that  fact 
is  not  important  if  in  fact  plaintiffs  have  received  receipts  from 
other  sources  for  the  use  of  the  film  in  the  same  territory,  that 
is,  the  United  States  and  Canada.  The  defendants  are  liable 
under  the  bond  only  for  the  damages  actually  suffered  by 
plaintiffs.  It  follows,  therefore,  that  they  have  the  right  to 
offset  against  the  claim  of  $14,000  such  sums  as  the  plaintiffs 
have  received  from  the  renting  of  the  film  to  the  Mutual  Film 
Corporation  for  the  use  of  it  in  the  United  States  and  Canada, 
but  not  elsewhere.  It  was  never  contemplated  that  the  plaintiffs 
should  have  $14,000  in  addition  to  receipts  from  the  exhibition 
of  the  picture. 
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For  these  reasons  I  think  the  defenses  are  good  and  that  the 
two  orders  of  the  Special  Term  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  motions  for  judgment 
denied,  with  ten  dollars  costs. 

Clarke,  P.  J.,  Laughlin,  Scott  and  Shearn,  JJ.,  concurred. 

Orders  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motions  denied,  with  ten  dollars  costs. 


Marion  Hayward,  Respondent,  v,  Irving   Hayward, 

Appellant. 

First  Department,  May  4, 1917. 

Judgment  —  execution  —  levy  agrainst  accruing:  salary  unauthorised  ~ 
garnishment  —  third  party  order  for  examination  in  proceedings 
supplementary  to  execution  —  restraining  disposition  of  property 
pending  examination. 

Although  a  fund  representing  salary  earned,  whether  in  the  possession  of 
the  employer  or  of  the  employee,  or  of  a  third  person,  is  not  exempt 
from  levy  under  execution  and  may  be  seized  wherever  found,  a  levy 
may  not  be  made  against  the  employer  when  the  salary  is  not  only  not 
due  but  is  only  partially  earned. 

The  only  way  to  reach  an  accruing  salary  is  by  garnishment  prooeedings 
under  section  1891  of  the  Code  of  Civil  Procedure. 

A  third  party  order  in  supplementary  proceedings  may  be  issued  against 
an  employer  directing  an  examination  concerning  its  alleged  indebted- 
ness, and,  pending  such  examination,  restraining  the  disposition  of  any 
property  belonging  to  the  judgment  debtor. 

Appeal  by  the  defendant,  Irving  Hayward,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  oifice  of  the  clerk  of  the  county  of  New  York 
on  the  5th  day  of  February,  1917,  denying  defendant's  motion 
to  vacate  a  sheriff's  levy,  to  vacate  an  order  for  the  examina- 
tion of  a  third  party,  and  to  compel  a  third  party  to  pay  over 
money. 

7.  Maurice  Wormser,  for  the  appellant. 

Francis  C.  Nickerson,  for  the  respondent. 
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Shbaen,  J. : 

This  is  an  appeal  from  an  order  of  the  Special  Term  denying 
defendant's  motion  to  vacate  and  set  aside  an  attempted  levy 
mider  an  execution  upon  a  weekly  salary  payable  to  the  defend- 
ant by  the  Palace  Operating  Corporation,  pursuant  to  a  writ- 
ten contract  entered  into  by  the  defendant  under  the  name  of 
Alan  Brooks  &;  Company  and  the  Palace  Operating  Corporation 
for  the  production  of  a  vaudeville  sketch  by  the  defendant, 
assisted  by  three  other  persons  provided  by  the  defendant,  for 
which  said  '*  Alan  Brooks  &  Company  "  were  to  be  paid  a  salary 
of  $665  upon  the  conclusion  of  the  final  performance.  The  con- 
tract was  made  on  January  13,  1917,  and  its  term  was  one 
week  commencing  on  January  15, 1917.  Judgment  for  $1,075 
was  entered  in  favor  of  the  plaintiff  and  against  the  defendant 
in  this  action  on  January  20,  1917,  .and  execution  thereupon 
was  issued  to  the  sheriff  of  the  county  of  New  York  upon  the 
same  day,  and  on  that  day  the  sheriff  caused  a  notice  of  levy 
to  be  served  on  the  Palace  Operating  Corporation.  Subse- 
quently a  third  party  order  in  proceedings  supplementary  to 
execution  was  issued  directing  the  Palace  Operating  Corpora- 
tion to  appear  and  be  examined  concerning  the  alleged  fund 
under  its  control,  and  the  order  restrained  the  Palace  Operat- 
ing Corporation  from  transferring  or  otherwise  disposing  of  the 
alleged  fund.  The  plaintiff  justifies  the  levy  and  the  order 
appealed  from  by  asserting  that  salary  earned  is  not  exempt 
from  execution,  and  that  the  only  purpose  of  the  provisions  of 
section  1391  of  the  Code  for  the  garnishment  of  salary  is 
to  provide  a  means  of  reaching  salaries  to  be  earned  in  the 
future  by  impressing  a  continuing  lien  thereon  to  the  extent 
authorized  imtil  the  judgment  is  satisfied.  It  is  quite  true 
that  a  fimd  representing  a  salary  earned,  whether  in  the 
possession  of  the  employer  or  of  the  employee,  or  of  a  third 
person,  is  not  exempt  from  levy  under  execution,  and  that 
such  fund  may  be  seized  wherever  found.  But  this  is  no 
such  case.  When  the  execution  was  issued  there  was  no 
fund  belonging  to  the  defendant  representing  salary  earned 
in  the  hands  of  the  Palace  Operating  Corporation.  The 
salary  was  not  only  not  due  at  that  time  but  was  only  partially 
earned.  There  is  only  one  way  provided  by  statute  for  reach- 
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ing  an  accruing  salary,  and  that  is  the  means  provided  in  sec- 
tion 1391  of  the  Code;  upon  the  return  of  an  execution  unsatis- 
fied, an  order  may  be  obtained  gamisheeing  a  percentage  of 
salary  due  or  to  become  due.  If  an  unpaid  salary,  due  or  to 
become  due,  could  be  wholly  seized  by  a  judgment  creditor 
under  an  execution  in  the  manner  here  attempted  there  would 
be  no  use  or  sense  in  the  elaborate  provisions  made  in  the  Code 
for  an  order  that  an  execution  issue  against  salary,  which  exe- 
cution shall  become  a  lien  on  salary  due  or  to  become  due 
to  an  amount  not  to  exceed  ten  per  centum  thereof. 

So  far  as  concerns  the  order  requiring  the  Palace  Operating 
Corporation  to  be  examined  concerning  its  alleged  indebtedness 
and,  pending  such  examination,  restraining  its  disposition  of 
any  property  belonging  to  the  judgment  debtor,  the  Special 
Term  was  right  in  refusing  to  vacate  the  order. 

The  order  must  be  reversed  and  the  motion  granted  to  the 
extent  of  setting  aside  an  attempted  levy  against  salary. 

Clarke,  P.  J.,  Laughijn,  Dowling  and  Davis,  JJ., 
concurred. 

Order  reversed  and  motion  granted  to  extent  stated  in 
opinion. 


Sylvie  Montegut  and  Jeanne  D'Etreillis,  Doing  Business 
as  BouE  SoEURS,  Eespondents,  v.  Hiokson,  Inc.,  Appellant. 

First  Department,  May  4,  1917. 

Equity  —  injunction  —  obtaining:  trade  or  businesB  by  fraud  and 

deception. 

Where  it  is  clearly  established  that  an  attempt  is  being  made  by  one  per- 
son to  get  the  business  of  another  by  any  means- that  involves  fraud  or 
deceit,  a  court  of  equity  will  protect  the  honest  trader  and  restrain  a 
dishonest  one  from  carrying  out  his  scheme. 

Hence,  where  a  dealer  in  gowns  procures  a  person  to  misrepresent  herself 
as  a  private  customer  and  purchase  gowns  from  another  dealer  of  exclu- 
sive designs,  and  removes  therefrom  the  trade  mark  and  exhibits  such 
gowns  and  copies  thereof  to  its  customers,  representing  them  to  be  its 
own  importation,  not  created  by  the  dealer  from  which  the  original  was 
purchased,  it  should  be  enjoined  from  exhibiting  and  selling  such  gowns. 
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Such  dealer,  however,  has  a  legal  right  to  copy  and  to  sell  as  its  own  crea- 
tions the  exclusive  models  designed  by  another,  if  the  models  or  an 
inspection  thereof  are  procured  by  fair  means. 

Glarkb,  p.  J.,  and  Davis,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Hickson,  Inc.,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  13th  day  of  December,  1916,  granting  plaintiffs'  motion  for 
judgment  on  the  pleadings  consisting  of  the  complaint  and  a 
demurrer  thereto. 

Sidney  J.  Loebj  for  the  appellant. 

Bert  CoheUy  for  the  respondents. 

Shearn,  J.  : 

In  the  case  of  Burrow  v.  Marceau  (124  App.  Div.  665)  Mr. 
Justice  Ingraham,  writing  for  a  unanimous  court,  said: 
^''  There  is  no  hard  and  fast  rule  by  which  it  can  be  determined 
when  the  court  wiU  interfere  by  injunction  to  prevent  what  is 
practically  a  fraud  upon  a  person  engaged  in  business  by  the 
unfair  methods  of  competition.  Each  case  must  depend  upon 
its  own  facts,  but  where  it  is  clearly  established  that  an 
attempt  is  being  made  by  one  person  to  get  the  business  of 
another  by  any  means  that  involves  fraud  or  deceit,  a  court 
of  equity  will  protect  the  honest  trader  and  restrain  a  dis- 
honest one  from  carrying  out  his  scheme."  Although  the 
facts  in  that  case  are  wholly  dissimilar  from  the  facts  in  the 
case  at  bar,  the  principle  thus  broadly  and  tersely  stated  is 
one  which  should  be  decisive  of  this  case.  In  the  opinion  of 
Mr.  Justice  Davis  it  is  said:  "  Nor  do  I  think  that  the  decep- 
tion by  means  of  which  the  defendant  obtained  possession  of 
plaintiffs'  models  affects  the  question."  To  my  mind,  under 
the  principle  correctly  laid  down  in  the  Burrow  Case  (supra), 
and  under  the  law  of  unfair  competition  as  generally  under- 
stood, the  deception  employed  is  the  very  heart  of  the  matter. 
It  must  be  conceded  that  if  the  defendant  obtained  possession 
of  plaintiffs'  models  by  bribing  one  of  plaintiffs'  employees  to 
furnish    surreptitiously  an  opportunity  to  copy    them,    the 
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means  employed  would  constitute  unfair  trade.  {Tabor  v. 
Hoffmariy  118  N.  Y.  31.)  While  the  case  supposed  involves  a 
violation  of  the  duties  growing  out  of  the  relation  of  master 
and  servant,  the  resort  to  hribery  is  not  condemned  because  it 
causes  the  servant  to  violate  his  duty  to  his  master  but  because 
it  is  an  unfair  and  dishonest  trade  practice.  I  agree  that  the 
defendant  has  a  legal  right  to  copy  and  to  sell  as  its  own  crea- 
tions the  exclusive  models  designed  by  the  plaintiffs  if  the 
models  or  an  inspection  of  the  models  are  procured  by  fair  means, 
but  I  deny  the  right  of  the  defendant  to  obtain  plaintiffs'  trade 
by  resort  to  fraud  and  deception  practiced  upon  the  plaintiffs  at 
the  instigation  and  hiring  of  the  defendant.  Paraphrasing  the 
opinion  of  Judge  Vann  in  Tabor  v.  Hoffman  {supra)y  because  an 
inspection  of  or  possession  of  plaintiffs'  models  may  be  possible 
by  fair  means,  it  does  not  justify  obtaining  the  same  by  unfair 
means.  Here  the  defendant  not  only  obtained  possession  of 
the  exclusive  artistic  creations  of  the  plaintiffs  by  fraud 
and  deception,  but  physically  removed  therefrom  the  plaintiffs' 
trade  mark,  exhibited  the  gowns  to  its  customers  and  repre- 
sented them  to  be  its  own  importation  created  by  persons  other 
than  the  plaintiffs.  The  natural  and  intended  result  was  to 
divert  from  the  plaintiffs  and  appropriate  by  the  defendant 
trade  and  custom  that  would  otherwise  go  to  the  plaintiffs,  for 
if  the  styles  were  popular  and  could  only  be  obtained  at  the 
plaintiffs'  establishment  the  defendant  could  only  obtain  the 
custom  of  persons  seeking  these  styles  by  obtaining  the  models 
and  copying  them.  For  this  express  purpose,  and  knowing 
that  plaintiffs  would  only  sell  copies  of  these  models  to  bona 
fide  customers  purchasing  for  personal  use,  the  defendant  con- 
ceived and  put  into  effect  its  scheme  of  imposition  and  fraud 
upon  the  plaintiffs  by  procuring  a  person  to  misrepresent  her- 
self as  a  private  customer,  buying  the  gowns  to  wear  herself, 
and  thus  misled  and  deceived  the  plaintiffs  into  turning  over 
their  models  to  the  defendant.  We  are  not  concerned  with 
the  fraud  practiced  by  the  defendant  on  its  own  customers 
except  in  so  far  as  it  tends  to  brand  the  entire  transaction  and 
trade  methods  of  the  defendant  as  dishonest  and  fraudulent. 
While  the  relief  asked  for  in  the  complaint  is  too  broad,  in  my 
opinion  plaintiffs  are  entitled  to  a  judgment,  assuming  the 
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allegations  in  the  complaint  to  be  true,  enjoining  the  defend- 
ant from  exhibiting  and  selling  gowns  and  capes  which  are 
copies  of  those  obtained  from  the  plaintiffs  by  means  of  fraud 
and  deception,  and,  therefore,  the  order  granting  plaintiffs' 
motion  for  judgment  on  the  pleadings  should  be  affirmed,  with 
ten  dollars  costs  and  disbursements,  with  leave  to  defendant  to 
withdraw  the  demurrer  and  to  answer  upon  payment  of  costs 
in  this  court  and  in  the  court  below. 

Laughun  and  Dowung,  JJ.,  concurred;  Olabeb,  P.  J.,  and 
Davis,  J.,  dissented. 

Davis,  J.  (dissenting): 

The  defendant  demurred  to  the  complaint  on  the  groimd  that 
it  failed  to  state  facts  sufficient  to  constitute  a  cause  of  action. 
Upon  these  pleadings  the  court  granted  plaintiffs'  motion  for 
judgment. 

The  complaint  alleges  that  the  plaintiffs  are  engaged  in  busi- 
ness as  high-grade  dressmakers  at  13  West  Fifty-sixth  street. 
New  York  city,  and  at  9  Bue  de  la  Paix,  Paris,  under  the  name 
of  "  Boue  Soeurs,"  with  the  most  exclusive  clientele;  that  the 
establishment  of  the  plaintiffs  has  an  international  and  enviable 
reputation  for  the  creation  of  exclusive  models  and  styles;  that 
these  models  and  styles  are  created  in  Paris  at  great  expense 
and  after  much  experimenting;  that  they  are  brought  by  plain- 
tiffs to  their  establishment  in  New  York  city,  where  they 
exhibit  them  to  their  patrons  as  their  own  creations  and 
exclusive  models;  that  these  models  consist  of  gowns,  capes 
and  apparel  and  bear  the  mark  '^Boue  Soeurs,"  thereby 
insuring  exclusiveness  of  design  and  the  highest  quality  of 
material. 

The  complaint  proceeds  to  allege  that  defendant  is  a  dealer 
in  gowns  at  661  Fifth  avenue.  New  York  city,  and  that  the 
defendant,  well  knowing  the  reputation  of  the  plaintifb  for 
creating  exclusive  models  which  become  the  standard  for  pre- 
vailing styles,  for  the  purpose  of  unlawfully  securing  to  itself 
the  benefits  and  advantages  incident  to  the  exhibition  and  sale 
of  the  artistic  creations  of  the  plaintiffs  by  palming  off  the 
same  as  its  own  importations,  in  October,  1916,  caused  certain 
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of  the  plaintiffs'  own  exclusive  gowns  and  a  cape  to  be  pur- 
chased from  the  plaintiffs  by  a  lady  who  represented  herself  to 
be  a  private  customer,  buying  the  gowns  for  her  personal  use, 
which  representations  were  believed  by  the  plaintiffs  to  be  true 
and  relied  upon  by  them  although  the  said  representations  were 
false;  that  the  said  gowns  and  cape  were  delivered  to  the  said 
purchaser,  who  in  turn  delivered  them  to  the  defendant.  Hick- 
son,  Inc.;  that  thereafter  the  defendant,  Hickson,  Inc.,  took 
out  from  said  gowns  the  marks  "  Boue  Soeurs  "  and  exhibited 
and  are  exhibiting  the  gowns  and  cape,  and  copies  thereof, 
to  its  customers,  and  represented  and  are  representing  the 
gowns  and  cape  to  be  their  own  importations  and  to  be  the 
creations  of  certain  alleged  dressmakers  in  Paris,  France,  other 
than  the  plaintiffs,  and  said  Hickson,  Inc.,  exhibited  and  offered 
to  sell  and  is  continuing  to  exhibit  and  offering  to  sell  to  its 
customers  said  gowns  and  cape  and  copies  thereof,  thereby 
deceiving  the  public,  injuring  the  reputation  of  the  plaintiffs' 
firm,  causing  it  to  lose  sales  and  making  customers  of  the  firm 
suspicious  of  plaintiffs'  representations,  all  to  the  plaintiffs' 
great  damage. 

Plaintiffs  then  demand  judgment  restraining  defendant  from 
exhibiting  and  selling  said  gowns  and  cape  or  copies  thereof 
and  from  making  any  representation  as  to  the  origin  thereof 
except  that  they  are  the  creation  and  styles  of  the  plaintiffs 
and  for  $25,000  damages. 

The  plaintiffs  claim  that  the  defendant  is  engaging  in  imf air 
competition  and  dishonest  trade  methods  causing  direct  injury 
to  plaintiffs'  business. 

The  question  of  patent  or  copyright  is  not  involved  in  this 
case,  as  the  plaintiffs'  models  are  neither  copyrighted  nor 
patented. 

The  plaintiffs  ask  the  court  to  enjoin  their  competitor,  the 
defendant,  from  exhibiting  and  selling  those  models  and  designs 
and  copies  thereof  as  its  own  productions,  it  having  obtained 
possession  of  them  for  that  purpose  by  false  repi*esentations  as 
to  the  purpose  for  which  it  bought  them. 

This  is  not  the  usual  case  of  misrepresentation  where  a  per- 
son offers  for  sale  his  own  creations  under  the  marks  or  labels 
of  another.    Here  the  defendant  removed  from  the  purchased 
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models  every  mark  serving  to  identify  them  as  those  of  the 
plaintiffs.  It  is  a  case  of  copying  and  selling  the  creations  of 
the  plaintiffs  by  representing  them  to  be  the  product  of  the 
defendant's  own  invention  or  that  of  persons  other  than  the 
plaintiffs. 

We  may  assume  that  the  plaintiffs  sell  their  models  and  copies 
thereof  to  the  pubUc  generally,  endeavoring  as  far  as  possible 
to  avoid  selling  them  to  their  competitors.  When  once  sold 
the  plaintiffs  retained  no  right  to  control  the  use  to  be  made  of 
them.  If  the  purchaser  chooses  to  represent  himself  as  the 
•  creator  of  the  models  and  sell  copies  of  them  to  the  public,  it 
is  an  act  which  a  court  of  equity  will  not  restrain.  While 
the  defendant's  act  of  appropriating  the  ideas  and  work  of  the 
plaintiffs  may  be  unreservedly  condemned  in  its  moral  aspect, 
it  is  not  an  act  which  the  courts  have  thus  far  regarded  as 
unfair  competition.  Nor  do  I  think  that  the  deception  by  means 
of  which  the  defendant  obtained  possession  of  plaintiffs'  models 
affects  the  question. 

If  the  charge  of  deception  as  alleged  be  true,  and  we  assume 
it  to  be  true  for  the  purpose  of  this  appeal,  while  it  reflects 
seriously  upon  the  character  of  the  defendant  as  a  merchant, 
the  deception  practiced  does  not  affect  its  right  to  full  control 
over  the  models  it  bought,  including  the  selling  of  copies,  the 
suppressing  of  the  fact  that  they  are  the  creations  of  the 
plaintiffs  and  the  holding  of  them  out  as  the  product  of  the 
defendant's  own  taste  and  experience. 

For  these  reasons  the  order  appealed  from  should  be  reversed 
and  the  motion  for  judgment  on  the  pleadings  denied. 

Clarke,  P.  J.,  concurred. 

Order  afiftrmed,  with  ten  dollars  costs  and  disbursements,  with 
leave  to  defendant  to  withdraw  demurrer  and  to  answer  on 
payment  of  costs. 
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George  Colon  &  Company,  Appellant,  v.  Sarah  B.  Smith, 

Respondent,    Impleaded   with    Michael  J.    Fitzgerald, 

Defendant. 

First  Department,  May  18, 1917. 

Liens  —  mechanic's  lien — failure  to  file  within  ninety  days —  when 
lien  may  not  be  filed  for  restoring  sidewalk  in  connection  with 
contract. 

Where,  in  an  action  by  a  subcontractor  for  the  foreclosure  of  a  mechanic's 
lien  under  a  contract  to  excavate  earth  and  rock,  it  appears  that  the 
excavation  was  completed  more  than  ninety  days  prior  to  the  filing  of  the 
lien,  and  that  work  performed  by  the  plaiutifiT  in  restoring  sidewalks 
within  the  ninety  days  before  filing  the  lien  constituted  no  part  of  the 
improvement  made  upon  the  land  for  the  benefit  of  the  owner,  the  com- 
plaint should  be  dismissed. 

The  only  work  for  which  a  hen  may  be  filed  is  the  work  which  the  con- 
tractor is  engaged  to  perform  in  improving  the  premises. 

The  contract  being  merely  to  excavate,  and  the  interference  with  the  walk 
having  been  made  for  the  convenience  of  the  contractor,  the  duty  to 
restore  the  walk,  whether  implied  or  expressed,  constituted  no  part  of 
the  improvement  made  upon  the  land  for  the  benefit  of  the  owner  for 
which  a  lien  could  be  filed  either  by  a  contractor  or  by  a  subcontractor. 

Smith  and  Paob,  JJ.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  George  Colon  &  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  respondent, 
entered  in  the  office  of  the  clerk  of  the  county  of  Bronx  on  the 
8d  day  of  August,  1916,  upon  the  decision  of  the  court  dismiss- 
ing the  complaint  after  a  trial  at  the  Bronx  Special  Term. 

Mortimer  M.  Menken,  for  the  appellant. 

Alexander  Thain  [Lilian  Herbert  Andrews  with  him  on  the 
brief],  for  the  respondent  Sarah  B.  Smith. 

Laughlin,  J. : 

I  am  of  opinion  that  the  judgment  in  favor  of  the  respondent 
is  right  and  should  be  affirmed.  The  respondent  Smith  was 
the  owner  of  premises  on  the  southeast  comer  of  Merriam 
avenue  and  University  avenue  (formerly  Aqueduct  avenue), 
borough  of  The  Bronx,  New  York  city.  In  the  month  of 
March,  1913,  she  entered  into  a  verbal  contract  with  the 
defendant  Fitzgerald  for  the  excavation  of  the  lot  with  a  view 
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to  building  an  apartment  house  thereon.  Fitzgerald  was 
called  as  a  witness  by  the  plaintiff,  and  the  only  evidence  with 
respect  to  the  contract  is  his  testimony  which,  so  far  as  material 
to  the  issue  presented  for  decision,  is  to  the  effect  that  it  was 
agreed  between  him  and  the  owner  that  he  should  excavate 
the  earth  and  rock  according  to  architects'  plans  that  had  been 
filed  with  the  department  of  buildings  and  that  he  was  to 
receive  for  his  services  eighty-five  cents  per  cubic  yard  for 
earth  and  one  dollar  and  ninety  cents  per  cubic  yard  for 
rock  excavation. 

He  entered  upon  and  continued  in  the  performance  of  the 
work  until  the  22d  of  April,  1913,  at  which  time,  by  a  contract 
resting  in  parol,  he  sublet  the  remaining  work  to  the  plaintiff 
at  the  same  rate,  but  for  an  additional  consideration. 

The  owner  paid  Fitzgerald  $1,900  on  account  of  the  work 
which  he  claims  covered  the  work  performed  prior  to  the  sub- 
letting. The  president  of  the  plaintiff  testified  that  his  com- 
pany ^'continued  excavating  the  premises  until  the  work  was 
complete.''  On  completion  the  further  sum  of  $8,536.30  became 
due  and  owing  from  the  owner  to  Fitzgerald,  and  from  him  to 
the  plaintiff  for  this  work,  no  part  of  which  has  been  paid.  The 
plaintiff,  however,  claims  that  the  work  performed  by  Fitzgerald 
before  subletting  the  unfinished  work  to  it  would  not  amount  to 
$1,900,  and  on  that  theory  the  plaintiff's  claim  was  for  more 
than  the  balance  owing  from  the  owner.  Plaintiff's  lien  was 
filed  on  the  4th  of  April,  1914. 

The  complaint  was  dismissed  on  the  ground  that  the  lien 
was  not  filed  ^^  within  ninety  days  after  the  completion  of  the 
contract,  or  the  final  performance  of  the  work,  or  the  final 
furnishing  of  the  materials,  dating  from  the  last  item  of  work 
performed  or  materials  furnished,"  as  required  by. section  10  of 
the  Lien  Law.  (Consol.  Laws,  chap.  33;  Laws  of  1909,  chap. 
38).* 

One  Hess,  who  was  employed  &nd  called  by  the  plaintiff, 
testified  in  answer  to  a  question  asked  by  the  court,  that  the 
plaintiff  considered  that  it  had  finished  this  excavation  work 
in  the  spring  of  1913. 

It  appears  that  on  the  23d  of  May,  1913,  the  owner  entered 

♦Since  amd.  by  Laws  of  1916,  chap.  507.— [Rbp. 
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into  a  contract  in  writing  with  the  plaintiff  "to  build  the 
foundation  stone  walls  and  put  in  the  concrete  footings "  for 
an  apartment  house,  and  plaintiff  agreed  to  complete  the  work 
in  less  than  eight  working  days.  The  testimony  of  Fitzgerald, 
which  is  uncontTOverted,  shows  that  about  two  days  prior  to 
the  date  of  that  contract,  he  introduced  Hess,  representing  the 
plaintiff,  to  the  owner  with  a  view  to  obtaining  for  plaintiff  the 
contract  for  the  foundation  walls,  and  that  at  that  time  the 
excavation  was  about  completed  and  ready  for  the  construction 
of  the  foundation  walls.  Notwithstanding  the  fact  that  the 
plaintiff  by  its  agreement  with  the  owner  contracted  to  com- 
plete its  contract  work  in  less  than  eight  days  from  the  twenty- 
thiivi  day  of  May,  it  did  not  commence  the  work  until  the 
twelfth  day  of  June,  and  then  did  not  finish  it  until  the  first 
of  July,  when,  according  to  the  testimony  of  Colon,  the  presi- 
dent of  the  plaintiff,  the  work  was  practically  completed.  The 
owner  testified  in  substance  that  she  had  negotiated  a  loan  upon 
the  theory  that  the  building  would  be  completed  and  ready  for 
occupancy  by  tenants  in  the  fall,  and  that  the  delay  of  the 
plaintiff  in  performing  its  contract  for  the  erection  of  the 
foundation  rendered  this  impossible,  and  that  for  that  reason 
she  was  unable  to  procure  the  loan  and  was  obliged  to  abandon 
further  work  on  the  building.  There  can  be  no  doubt  on  this 
and  other  evidence  that  the  earth  and  rock  excavation  covered 
by  the  contract  between  the  owner  and  S^tzgerald  and  sublet 
in  part  to  the  plaintiff  was  completed  more  than  ninety  days 
prior  to  the  filing  of  the  lien. 

The  work  claimed  to  have  been  done  within  ninety  days  ef 
the  filing  of  the  hen  relates  to  certain  work  done  on  the  7th  of 
January,  1914,  consisting  of  the  removal  of  rock  which  whea 
excavated  was  placed  on  adjoining  premises,  and  to  the  resto- 
ration of  the  sidewalks,  and  to  the  removal  of  some  loose 
stones  from  the  cellar.  The  president  of  the  plaintiff  testified 
that  when  his  company  entered  upon  the  performance  of  the 
work  of  excavating  the  earth  and  rock  it  continued  in  the 
performance  of  that  work  until  it  was  completed;  and  there- 
upon the  court  asked  when  the  excavation  was  completed, 
and  he  answered  that  it  was  completed  in  January;  where- 
upon the  court,  evidently  in  view  of  the  fact  that  all  of  the 
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evidence  received  prior  to  that  time  tended  to  show  that 
the  work  of  excavating  was  completed  at  about  the  time 
the  plaintiff  entered  upon  the  performance  of  the  construc- 
tion of  the  foundation^  asked^  ^*  What?  "to  which  the  wit- 
ness answered  "In  January,  1914,  removing  the  rock  from 
adjoining  premises,  fixed  the  sidewalks."  The  witness  also 
testified  that  in  the  month  of  November  or  December,  1918,  the 
owner  insisted  that  the  rock  should  be  removed  from  the  adjoin- 
ing premises,  and  that  rubbish  should  be  removed,  and  the  side- 
walks and  curb  fixed;  and  that  payment  of  the  balance  owing 
on  the  contract  for  excavating  would  not  be  made  imtil  that 
was  done;  and  that  thereupon  his  company  cleaned  out  the 
cellar,  removed  the  rock  from  the  adjoining  premises  and 
cleaned  or  repaired  or  restored — he  does  not  specifically  say 
which — the  sidewalks;  and  that  thereafter  and  in  the  latter 
part  of  December  the  owner  still  complained  "about  side- 
walks, was  in  bad  condition,  and  fragments  "  and  claimed  that 
these  things  were  part  of  the  excavation  contract.  Hess  was 
asked  what  work  was  done  on  the  7th  of  January,  1914,  in 
connection  with  this  claim;  and  he  answered  "  removing  the 
boulders  and  building  stone  from  the  adjoining  property,  also 
the  loose  stones  in  the  cellar,  and  fixing  up  the  sidewalk;" 
and  that  he  saw  big  stones  broken  up  so  that  they  could  be  put 
on  a  wagon  and  carted  away,  and  saw  ten  or  twelve  loads 
taken  away  that  day.  This  is  the  only  evidence  with  respect 
to  the  work  done  within  ninety  days  of  the  filing  of  the  lien. 
In  so  far  as  it  relates  to  the  removal  of  loose  stones  from  the 
cellar  and  of  the  boulders  or  building  stone  from  the  adjoining 
premises  it  is  quite  clear,  I  think,  that  the  plaintiff  did  not 
sustain  the  burden  of  proof,  for  the  president  of  the  plaintiff, 
who  gave  some  testimony  on  this  subject,  had  already  testified 
that  the  rock  had  been  removed  and  the  cellar  cleaned  out  prior 
to  that  time;  and  by  letters  imder  date  of  July  1,  September 
9,  October  7,  October  18  and  October  16,  1918,  written  by  the 
plaintiff  to  the  owner  the  plaintiff  insisted  that  it  had  completed 
all  this  work;  and  by  the  letter  of  September  9, 1913,  it  claimed 
that  the  cellar  had  been  cleaned  up  in  proper  shape,  and  that  ^ '  the 
work  is  absolutely  completed  in  every  way  "  and  it  demanded  the 
balance  owing  on  the  contract  which  it  claimed  it  was  under- 
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stood  was  to  be  paid  by  the  owner  to  the  plaintiff.  The  only 
evidence,  therefore,  with  respect  to  the  work  done  on  the  seventh 
of  January,  which  was  uncontroverted,  was  that  relating  to 
the  sidewalk.  Moreover  it  does  not  appear  that  Fitzgerald 
undertook  to  remove  the  material  to  any  particular  place  and, 
therefore,  it  did  not  concern  the  owner  if  he  stored  the  rock  on 
the  adjoining  lands  with  the  consent  of  the  owner  thereof  or 
committed  a  trespass  in  so  doing.  (See  Berg  v.  Parsons^  156 
N.  Y.  109.)  Furthermore,  there  is  evidence  tending  to  show  that 
both  the  owner  and  plaintiff  were  desirous  of  having  the  exca- 
vated rock  left  in  the  vicinity  to  be  used  in  the  construction  of 
the  foundation  walls  and  building.  It  is  perfectly  clear  on  the 
evidence  that  the  contract  for  the  excavation  under  which  this 
lien  was  filed  did  not  embrace  any  work  with  respect  to  the 
sidewalk. 

As  already  observed,  the  only  evidence  with  respect  to  what 
was  embraced  within  the  excavation  contract  is  the  testimony 
of  Fitzgerald,  who  expressly  states  that  there  was  no  agree- 
ment between  him  and  the  owner  with  respect  to  the  sidewalk. 
Aside  from  claims  made  by  the  owner,  by  letters  and  verbally, 
that  it  was  th©  duty  of  both  Fitzgerald  and  the  plaintiff,  under 
the  respective  contracts,  the  one  for  the  excavation  and  the 
other  for  the  construction  of  the  foundation,  to  restore  the  side- 
walk, there  is  no  other  evidence  on  the  subject;  but  it  appears 
by  a  letter  written  by  the  owner  to  Hess,  intended  for  the 
plaintiff,  on  the  5th  of  June,  1913,  that  she  claimed  to  have 
deposited  $260  with  the  city  authorities  as  security  for  the 
restoration  of  the  sidewalk  by  Fitzgerald;  and  she  testified 
that  she  did  this  to  enable  Fitzgerald  to  obtain  a  permit  to 
haul  the  excavated  material  over  the  sidewalk,  and  that  he,  as 
a  condition  of  obtaining  the  license,  promised  and  agreed  to 
restore  the  sidewalk  to  the  condition  it  then  was  in;  and  that 
in  the  month  of  September  she  considered  the  sidewalk  properly 
restored  and  was  satisfied  with  it;  but  that  the  city  inspector 
was  not,  and  that,  therefore,  the  city  authorities  did  not  return 
the  money  so  deposited  and  which  she  testified  was  deposited 
by  Fitzgerald,  but  thereafter  admitted  that  it  was  probably 
deposited  by  her  as  stated  in  said  letter.  There  is  no  direct 
evidence  with  respect  to  any  injury  or  damage  to  or  interfer- 
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©nee  with  the  sidewalk  by  Fitzgerald;  but  when  the  owner 
abandoned  completing  the  building  as  cold  weather  was  coming 
on  in  the  fall,  she  called  upon  him  to  restore  the  flagging  and 
he  testified  that  he  reflagged  the  sidewalk  on  Merriam  avenue 
and  that  the  plaintiff  at  his  request  reflagged  it  on  University 
avenue,  which  accords  with  the  testimony  first  given  by  Colon 
with  respect  to  when  the  sidewalk  was  repaired.  Prior  to 
December  1,  1913,  it  appears  from  letters  written  by  the  owner 
to  Hess,  intended  for  the  plaintiff,  and  by  testimony  with 
respect  to  verbal  claims  made  by  her  that  she  insisted  that  the 
sidewalk  should  be  restored  either  by  Fitzgerald  or  the  plaintiff 
to  the  satisfaction  of  the  inspector  representing  the  city,  before 
she  would  make  any  further  payment;  but  on  the  last  men- 
tioned date  she  wrote  the  president  of  the  plaintiff,  stating  that 
she  expected  to  settle  with  Fitzgerald  that  month  and  hoped 
that  in  the  meantime  his  company  and  Fitzgerald  would  settle 
their  differences,  and  that  she  would  notify  him  of  the  time 
and  place  of  payment;  and  that  the  $250  deposited  with  the 
city  would  be  withheld  until  the  plaintiff  or  Fitzgerald  restored 
the  sidewalk  to  the  satisfaction  of  the  city  authorities. 

The  evidence  concerning  what  was  done  with  respect  to  the 
sidewalk  on  the  7th  of  January,  1914,  is  altogether  too  indefi- 
nite to  require  a  finding  that  it  was  any  part  of  the  work 
which  Fitzgerald  was  obligated  to  do,  either  under  his  contract 
for  excavating  the  lot  or  pursuant  to  the  arrangement  by 
which  he  obtained  a  permit  to  use  the  sidewalk  and  the  owner 
deposited  the  money  required  by  the  city  therefor;  but  in  any 
event,  at  most,  it  relates  to  some  work  which  it  was  the  duty 
of  Fitzgerald,  under  the  conditions  of  the  permit  and  under 
his  agreement  with  the  owner  with  respect  to  furnishing  the 
security  for  the  permit,  to  perform,  and  constituted  no  part  of 
the-  excavation  work. 

Although  there  was  an  obUgation  flowing  from  Fitzgerald 
to  the  owner  to  restore  the  sidewalk,  which  obligation  arose 
either  oUt  of  his  interference  with  the  sidewalk  or  by  virtue 
of  his  agreement  at  the  time  the  owner  furnished  the 
security  for  the  permit,  there  is  upon  no  theory  any  evi- 
dence of  an  agreement  on  the  part  of  the  plaintiff  to  perform 
such  obligation  on  the  part  of  Fitzgerald  to  the  owner.    It  is 
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fairly  to  be  inferred  that  in  so  far  as  the  sidewalk  was  inter- 
fered with  such  interference  occurred  before  the  work  was 
sublet  to  the  plaintiff  and  it  does  not  appear  that  the  plaintiff 
agreed  to  do  anything  other  than  to  complete  the  excavation 
of  the  earth  and  rock. 

As  I  view  the  case,  therefore,  whatever  work  was  done  with 
respect  to  the  sidewalk  on  the  seventh  day  of  January  was 
exacted  by  the  owner  as  a  performance  of  Fitzgerald's  obli- 
gation to  her,  arising  on  an  implied  duty  or  out  of  the  agree- 
ment made  at  the  time  she  deposited  the  money  for  the  permit, 
and  it  constituted  no  part  of  the  work  of  excavation  for  which 
a  valid  mechanic's  lien  could  be  filed,  either  by  the  contractor 
or  by  a  subcontractor.  The  work  for  which  a  lien  may  be  filed 
is  the  work  the  c(xitractor  is  engaged  to  perform  in  improving 
the  premises.  The  authorities  upon  which  the  learned  counsel 
for  the  appellant  relies  holding  that  a  mechanic's  lien  may  be 
filed  for  constructing  a  sidewalk  m  connection  with  the  improve- 
ment of  real  estate  {Mosherv.  LewiSy  14  App.  Div.  665;  Kenney 
V.  Apgar,  98  N.  T.  539,  549;  Moran  v.  Chase,  52  id.  346) 
have  no  application  here  where  the  contract  was  merely  to 
eoccavate  and  the  interference  with  the  walk  was  for  the  con- 
venience  of  the  contractor  and,  therefore,  the  duty  to  restore  the 
walk,  whether  implied  or  expressed,  constituted  no  part  of  the 
improvement  made  upon  the  land  for  the  benefit  of  the  owner 
for  which  a  lien  could  be  filed  either  by  the  contractor  or  by  a 
subcontractor.    (See  Lien  Law,  §  8.) 

The  judgment  should  be  alBfirmed,  with  costs. 

Scott  and  Shearn,  JJ.,  concurred;  Smith  and  Page,  JJ., 
dissented. 

Page,  J.  (dissenting): 

The  plaintiff  is  a  subcontractor  who  performed  work  in 
excavating  for  a  building  to  be  erected  upon  the  defendant's 
premises  in  the  city  of  New  York. 

It  was  shown  that  there  was  a  balance  due  to  the  plaintiff's 
contractor  at  the  time  of  the  filing  of  the  lien  of  $3,536.30  and 
the  amount  of  work  done  by  the  plaintiff  was  $3,989.80,  for 
which  payment  has  not  been  made.  The  learned  justice  at  the 
trial,  however,  dismissed  the  complaint,  upon  the  ground  that 
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the  notice  of  lien  was  not  filed  within  ninety  days  after  the  per- 
fonnance  of  the  last  items  of  work  under  the  contract,  pursuant 
to  section  10  of  the  Lien  Law  (ConsoL  Laws,  chap.  33; 
Laws  of  1909,  chap.  38).*  It  appears  that  the  notice  of 
lien  was  filed  on  the  4th  day  of  April,  1914,  and  the  plaintiff 
claimed  that  the  last  item  of  work  performed  under  the  contract 
was  done  on  the  7th  day  of  January,  1914,  or  eighty-eight  days 
prior  to  the  filing  of  the  notice  of  lien.  The  evidence  shows  that 
the  contract  was  substantially  completed  during  the  summer  of 
1918,  but  that  thereafter  the  defendant's  agent  repeatedly 
wrote  to  the  plaintiff  demanding  that  the  rubbish  be  removed 
and  the  sidewalk  repaired,  and  made  the  doing  of  this  work  a 
condition  precedent  to  making  the  final  payment.  The  testi- 
mony of  G^rge  Colon,  president  of  the  plaintiff,  and  of  Joseph 
Hess,  an  employee  of  the  plaintiff,  that  the  work  of  removing 
the  rubbish  and  repairing  the  sidewalk  was  completed  on  Janu- 
ary 7, 1914,  is  uncontradicted.  It  is  evident  from  the  corre- 
spondence between  the  defendant's  agent  and  the  plaintiff  that 
the  defendant  claimed  that  this  work  was  within  plaintiff's 
contract,  and  that  plaintiff  eventually  accepted  this  construction 
of  the  contract  and  performed  the  work.  The  learned  justice 
who  decided  the  case  held  that  the  removal  of  the  stones  from 
the  adjoining  premises  was  not  work  done  upon  the  premises 
and  cannot  be  considered  as  work  done  under  the  contract.  He 
also  finds  that  there  was  no  proof  of  any  work  performed  on 
the  sidewalk  within  the  period  of  ninety  days  before  the  lien 
was  filed*  and  states  that  the  sidewalk  had  been  accepted  by 
the  owner  as  satisfactory  on  November  8,  1913,  when  she 
returned  the  sum  deposited  with  her  as  indemnity  to  insure 
against  improper  rela3ring  of  the  sidewalk.  In  so  finding  he 
must  have  overlooked  the  testimony  shown  above,  both  as  to 
the  removal  of  stones  from  the  cellar  around  the  seventh  of 
January  and  the  fixing  of  the  sidewalk,  which  is  uncontradicted. 
Though  this  work  was  unsubstantial  in  its  nature  and  undoubt- 
edly from  the  evidence  it  appears  that  the  contract  had  been 
substantially  performed  several  months  before  January,  1914, 
and  had  been  accepted  by  the  defendant,  the  authorities  show 

*  Since  amd.  by  Laws  of  1916,  ohap.  507.— [Rep. 
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that  the  statutory  limitation  as  to  the  time  of  filing  a  lien  does 
not  date  from  the  time  of  substantial  performance  of  the  con- 
tract or  from  the  time  of  acceptance  of  the  work,  but  dates  from 
the  time  when  the  last  minute  item  of  work  upon  the  contract 
was  performed.  {Milliken  Bros.y  Inc.,Y.  City  of  New  Yorky 
201 N.  Y.  65;  Chambers  y.  Vassar^s  Sons  &  Co.y  Inc.y  81  Misc. 
Bep.  562.)  As  pointed  out  in  these  cases  a  contractor  cannot  of 
his  own  volition  perform  some  minute  detail  of  work  or  deliver 
material  to  the  premises  after  the  completion  of  the  contract, 
for  the  purpose  of  renewing  his  right  to  file  a  lien;  but  where, 
at  the  request  of  the  person  against  whom  the  lien  is  claimed, 
additional  work  or  materials  are  furnished  upon  the  premises 
in  good  faith,  the  time  for  the  filing  of  the  lien  is  ninety  days 
from  the  date  of  such  performance. 

In  the  case  at  bar  the  removal  of  the  stones  from  the  cellar 
and  the  fixing  of  the  sidewalk  are  shown  to  have  been  done  in 
answer  to  the  defendant's  demands,  and  in  my  opinion  the 
notice  of  lien  was  sufficient  if  filed  within  ninety  days  of  Janu- 
ary 7, 1914.  A  sidewalk  has  been  held  to  be  an  appurtenance 
of  the  premises  within  the  meaning  of  the  Lien  Law,  and  work 
done  upon  it  is,  in  contemplation  of  law,  work  done  upon  the 
premises.    {Kenney  v.  Apgar^  93  N.  Y.  639.) 

The  judgment  should  be  reversed  and  judgment  granted  for 
the  plaintiff,  with  costs. 

Smith,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Max  a.  SmasR,  Respondent,  v.  Henrt  Disston  &  Sons,  Inc., 

Appellant. 

First  Department,  May  18,  1917. 

Oontract  —  agrreement  to  furnish  plans  for  exhibition  booth— accept- 
ance^ conditioned  upon  approval  of  plans  by  exhibition  authorities  — 
evidence  —  disapproval  of  plans  and  aUotment  of  space  on  other  plans. 

Where  defendants  intended  to  exhibit  at  the  Panama  exhibition  if  they 
ooald  procore  from  the  aathorities  in  charge  thereof  an  allotment  of 
space,  which  coald  only  be  had  after  the  approval  of  a  proposed  plan  of 
their  exhibit,  and  the  plaintiff  offered  to  prepare  plans  for  such  exhibit, 
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which  offer  was  aooepted  by  the  defendants  in  a  letter  stating  'that 
**  should  we  be  the  snocessf al  applloant,  and  the  space  referred  to  be 
awarded  to  as,  we  will  gladly  contract  with  you  to  furnish  the  material 
and  erect  the  booth  per  plans  and  bid  submitted/^  the  agreement  to 
accept  the  plaintiff's  plans  was  conditioned  upon  the  defendants  being 
awarded  the  space  at  the  exhibition  after  an  approval  of  the  plans  by 
the  exhibition  aathoritles. 

Hence,  in  an  action  to  recover  the  contract  price  for  the  plans  it  is  error 
for  the  court  to  exclude  evidence  offered  to  show  that  the  allotment  of 
space  to  the  defendants  was  refused  upon  the  plaintiff^s  plans  and  was 
allotted  upon  plans  made  by  other  persons. 

The  defendants*  letter  was  not  merely  an  offer  to  enter  into  a  contract 
upon  certain  conditions,  but  on  the  contrary  was  an  acceptance  of  the 
plaintiff's  offer  upon  terms,  and  the  mere  fact  that  the  parties  contem- 
plated reducing  the  agreement  to  more  formal  terms  is  not  important. 

Nor  is  such  contract  void  for  lack  of  essential  details  regarding  the  mate- 
rials to  be  used  in  the  construction  of  the  exhibit  where  it  appears  that 
it  was  understood  between  the  parties  that  certain  customary  materials 
were  to  be  used. 

Appeal  by  the  defendant,  Henry  Disston  &  Sons,  Inc.,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  8d  day  of  June,  1916,  upon  the  verdict  of  a  jury  for  $1,250. 

Balph  Polk  Bvelly  for  the  appellant. 
Herman  B.  Ooodstein,  for  the  respondent. 

Shearn,  J. : 

The  judgment  under  review  was  entered  upon  a  verdict  in 
on  action  to  recover  damages  for  breach  of  a  written  contract 
embodied  in  a  proposal  made  by  the  plaintiff  and  an  alleged 
imqualified  acceptance  thereof  by  the  defendant.  The  learned 
trial  justice  held  that  the  writings  constituted  a  binding  con- 
tract according  to  the  tenor  of  plaintiff's  claim,  and  submitted 
to  the  jury  merely  the  question  of  daipages. 

The  defendant  was  an  intending  exhibitor  at  the  Panama 
Exposition  in  San  Francisco,  and  wished  to  install  a  somewhat 
pretentious  exhibit  provided  it  could  procure  the  allotment  of 
a  desired  comer  space.  Allotments  of  space  at  the  exposition 
were  made  only  after  submission  of  proposed  plans  and  the 
approval  of  the  exhibit  plans  by  the  exposition  authorities. 
Plaintiff  was  in  the  business  of  designing  and  installing  exhi- 
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bition  booths,  and  maintained  offices  in  the  city  of  New  York 
and  branch  offices  in  San  Francisco.  The  defendant  firm, 
which  was  located  in  Philadelphia,  brought  the  matter  to 
plaintiff's  attention.  After  conferences  with  the  defendant 
and  a  visit  to  defendant's  factory,  plaintiff  prepared  plans 
for  defendant's  booth,  and  submitted  the  plans  to  defendant 
with  a  letter  in  which  he  proposed  to  build  and  furnish  the 
booth  "on  comer  space  35'x35'  as  per  plan  submitted"  at  an 
agreed  price,  $4,800,  with  a  percentage  provision  for  extra 
work.  There  were  no  specifications,  but  the  evidence  fairly 
establishes  that  it  was  understood  between  the  parties  that  the 
materials  to  be  used  were  wood  and  staff,  such  as  were  ordi- 
narily used  at  the  exposition.  The  defendant  in  accepting  the 
offer  notified  plaintiff  that  it  was  going  to  (and  it  did)  send  to 
the  San  Francisco  Fair  authorities  in  charge  (one  Green)  a  set 
of  the  plans  "  and  then  await  his  decision  in  regard  to  award- 
ing the  space.  Should  we  be  the  successful  applicant,  and  the 
space  referred  to  be  awarded  to  us,  we  will  gladly  contract 
with  you  to  furnish  the  material  and  erect  the  booth  per  plans 
and  bid  submitted."  Green  required  a  plan  in  perspective  and 
after  some  delay  plaintiff  got  one  up  but  did  not  get  it  into 
defendant's  hands  in  time  to  submit  the  same.  The  defend- 
ant, evidently  fearing  that  it  would  be  barred  out  if  it  did  not 
submit  a  plan  in  perspective,  procured  through  its  San  Fran- 
cisco representative  new  plans  to  be  made  by  another  party, 
which  plans  included  a  perspective,  and  these  were  submitted 
to  a  jury  together  with  the  plans  prepared  by  plaintiff,  exclu- 
sive of  his  perspective.  Plaintiff's  plans  were  unsuccessful  and 
the  space  was  allotted  for  the  installation  of  an  exhibit  on  the 
other  plans.  Plaintiff  insisted,  nevertheless,  that  his  rights 
were  fixed  by  the  correspondence  irrespective  of  the  fact  that 
the  exhibit  could  not  be  installed  according  to  his  plans,  and 
on  defendant's  proceeding  to  award  a  contract  to  the  party  on 
whose  plans  the  space  was  allotted,  brought  this  suit,  although 
defendant  had  offered  to  recompense  him  for  the  time  and 
expense  to  which  he  had  been  put  in  preparing  the  unsuccessful 
plans. 

Upon  the  trial  the  court  excluded  evidence  offered  to  show 
that  the  allotment  of  space  to  defendant  was  refused  upon 
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plaintiff's  plans  and  was  allotted  upon  other  plans,  holding  that 
defendant's  acceptance  of  plaintiff's  offer  was  an  unequivocal 
agreement  that  if  the  desired  space  be  allotted  to  the  defendant 
it  would  erect  a  booth  upon  plaintiff's  plans.  In  this  we 
think  the  learned  trial  justice  erred.  While  it  was  not  defi- 
nitely and  clearly  specified  in  defendant's  acceptance  of  plain- 
tiff's offer  that  it  was  conditioned  upon  defendant's  being 
awarded  space  in  which  to  install  a  booth  upon  plaintiff's 
plans  the  writings  are  susceptible  of  this  construction  and 
such  a  condition  is  clearly  to  be  implied  from  the  surrounding 
circumstances. 

It  is  unreasonable  to  assume  that  the  defendant  intended  to 
bind  itself  to  pay  the  plaintiff  $4, 800  irrespective  of  whether  the 
booth  was  or  could  be  installed  accordiug  to  plaintiff's  plans. 
The  first  requisite  was  to  get  the  allotment  of  space,  and  it  is 
undisputed  that  this  depended  upon  the  plans.  There  can  be 
no  question  about  this.  Plaintiff  in  his  letter  of  May  thirteenth 
wrote  defendant:  "  I  am  perfectly  confident  that  in  applying 
for  your  space  with  these  plans  that  there  will  be  no  question 
but  what  the  Chief  of  the  Manufacturers  Building  will  be 
pleased'  to  allot  to  you  the  space  that  you  are  after."  It  is  true 
that  plaintiff  did  not  agree  to  enter  into  any  competition  with 
others  in  the  preparation  and  submission  of  plans,  but  neither 
did  he  have  any  exclusive  right  to  this  work.  The  defendant 
in  its  letter  of  acceptance  stated  that  it  Would  send  the  plans 
on  to  San  Francisco  ^^  and  then  await  his  [Green's]  decision  in 
regard  to  awarding  the  space."  It  then  said  that  if  it  should 
be  successful  it  would  contract  with  the  plaintiff  to  furnish  the 
material  and  erect  the  booth  ''per  plans  and  bid  submitted." 
This  clearly  imported  that  the  defendant  accepted  plaintiff's 
offer  to  install  a  booth  according  to  his  plan  if  an  allotment  of 
space  was  made  to  the  defendant  to  install  a  booth  according 
to  these  plans.  The  defendant  had  no  control  over  selecting 
the  plans.  This  was  solely  within  the  province  of  the  exposition 
authorities.  Defendant  could  only  exhibit  according  to  plans 
other  than  those  of  the  plaintiff.  It  is,  therefore,  unreasonable 
to  hold  that  it  intended  to  bind  itself  to  pay  the  plaintiff  the 
agreed  price  for  an  installation  that  was  not  made  and  could 
not  be  made.   The  court,  therefore,  erred  in  holding  as  a  matter 
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of  law  that  the  defendant  was  bound  to  pay  irrespective  of  the 
allotment  on  plaintiff's  plans,  and  in  rejecting  the  evidence 
tending  to  show  that  his  plans  were  rejected  by  the  exposition 
authorities. 

Defendant  further  contends  that  its  letter  accepting  plain- 
tiff's offer  did  not  make  a  contract^  but  that  it  was  merely  an 
offer  to  enter  into  a  contract  upon  certain  conditions.  This 
contention  is  not  well  founded.  Defendant's  letter  was  not  a 
mere  offer  to  enter  into  a  contract;  it  was  an  acceptance  of 
plaintiff's  offer  upon  terms,  and  the  mere  fact  that  the  parties 
contemplated  reducing  the  matter  to  more  formal  terms  is  not 
important. 

Neither  is  defendant's  position  well  taken  that  there  was  nc» 
contract  because  essential  details  were  lacking  in  the  letters; 
for  example,  and  chiefly,  the  specifications  of  material  to  be 
used.  This  would  be  a  forceful  argument  were  it  not  for  the 
testimony  of  defendant's  representative,  Cooper,  who  admitted 
that  it  was  understood  between  the  parties  that  the  ordinary 
materials  of  wood  and  staff  were  to  be  employed.  This  must 
have  been  so  in  view  of  plaintiff's  making  a  definite  price,  foi' 
otherwise  this  would  have  been  impossible. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event. 

Clarke,  P.  J.,  Laughlin,  Scott  and  Davis,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to 
abide  event. 


Helen  F.  Lynett,  Respondent,    v.    Sea  Beach  Railway 
Company,  Appellant. 

Second  Department,  May  11,  1917. 

Bailroad  —  negligence  —  pleading — denial  of  plaintiffs  allegation  that 
injuries  were  caused  on  the  defendant's  railroad  ^  burden  of  proof  as 
to  incorporation. 

Where  a  defendant  railroad  company  sued  for  personal  injuries  makes  a 
general  denial  to  the  plaintifTs  allegation  that  it  is  a  domestic  corpora- 
tion *'  engaged  in  the  operation  of  an  elevated  railroad  from  Manhattan 
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to  Coney  Island,  in  the  city  of  Brooklyn,  New  York,  for  the  carriage  of 
IMissengers,^^  the  plaintiff  having  been  injured  in  the  borough  of  Brook- 
lyn, a  judgment  in  her  favor  will  be  reversed  where  the  evidence  does 
not  show  any  relation  of  the  defendant  to  the  railroad  line  on  which  the 
plaintiff  was  injured,  and  it  does  on  the  contrary  indicate  that  another 
railroad  company  was  operating  the  line. 
The  denial  of  the  defendant  did  not  require  the  plaintiff  to  prove  that  it 
was  a  corporation,  as  the  defendant  did  not  afiOrmatively  allege  that  it 
was  not  incorporated,  but  it  did  cast  upon  the  plaintiff  the  burden 
of  shovring  that  the  defendant  was  operating  the  railroad  on  which  she 
was  injured. 

Appeal  by  the  defendant.  Sea  Beach  Railway  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
1st  day  of  November,  1916,  upon  the  verdict  of  a  jury  for 
$900. 

D.  A,  Marsh  [Oeorge  D.  Yeomans  with  him  on  the  brief  J, 
for  the  appellant. 

Joseph  R,  Clevenger,  for  the  respondent. 

Thomas,  J. : 

The  plaintiff  has  a  judgment  for  injuries  received  on  New 
Utrecht  avenue  as  she  was  entering  a  Sea  Beach  line  car  at 
Sixty-second  street.  Presumably  the  locus  was  in  the  borough 
of  Brooklyn.  The  complaint  alleges  that  the  defendant  is  a 
domestic  corporation  "  engaged  in  the  operation  of  an  elevated 
railroad  from  Manhattan  to  Coney  Island,  in  the  city  of 
Brooklyn,  New  York,  for  the  carriage  of  passengers."  To  that 
there  is  a  general  denial.  The  answer  involves  a  denial  (1) 
that  the  defendant  was  a  corporation;  (2)  that  it  was  operat- 
ing the  railway  as  alleged.  As  there  is  no  affirmative  allega- 
tion in  the  answer  that  the  defendant  is  not  a  corporation,  the 
plaintiff  was  not  required  to  prove  it.  (Code  Civ.  Proc. 
§  1776.)  But  a  corporation  may  exist  even  imder  the  name  of 
the  Sea  Beach  Railway  Company  and  yet  not  be  operating  the 
railway  whereby  the  plaintiff  was  hurt.  There  was  a  railway, 
and  there  were  railway  cars.  Where  did  the  railway  begin  ? 
Where  did  it*  end  ?  What  place  did  it  traverse  ?  What  relation 
App.  Div.— Vol.  CLXXVm.       8 
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did  this  corporation  bear  to  it  ?  To  operate  what  line  of  railway 
was  the  defendant  organized  ?  What  is  stated  in  its  articles 
of  association,  or  any  statute  ?  The  record  is  silent  as  to  every 
such  thing,  unless  it  be  found  in  the  following.  A  witness  was 
asked,  "  Q.  What  sort  of  a  car  was  this  ?  A.  Sea  Beach  line." 
Is  evidence  that  the  plaintiff  was  entering  a  "  Sea  Beach  line  " 
car  proof  that  a  company  called  the  *^Sea  Beach  Railway 
Company"  owned  the  car  and  was  operating  it?  Du  Casse 
testified  that  on  the  day  he  was  '*  conductor  on  the  Sea  Beach 
line  of  the  New  York  Consolidated  Railroad  Company,"  and 
the  record  shows  that  he  was  engaged  on  the  train  in  question. 
That  indicates  that  another  company  was  operating  both  the 
line  and  the  car,  and  precludes  a  possible  inference  that  the 
defendant  was  operating  it  on  account  of  identity  or  similarity 
of  name.  I  have  examined  Indianapolis  &  Northwestern 
Traction  Co.  v.  Henderson  (39  Ind.  App.  324);  Mobile  Light 
&  Railroad  Co.  v.  MacKay  (158  Ala.  51):  Kerr  v.  Quincy^ 
etc. J  R.  R.  Co.  (113  Mo.  App.  1);  Walsh  v.  Missouri  Pac.  Ry. 
Co.  (102  Mo.  582,  685);  Geiser  v.  St.  Louis,  L  M.  &  8.  Ry. 
Co.  (61  Mo.  App.  459);  Keltenbaugh  v.  St.  Louis,  A.  &  T.  Ry. 
Co.  (84  id.  147)  and  Chicago  Union  Traction  Co.  v.  JerTca 
(227  111.  95).  In  each  case  facts  appeared  that  showed  that  the 
defendant  was  the  operator  of  the  railway,  or  permitted  an 
inference  that  it  was  so,  and  there  was  nothing  to  rebut  it. 
The  diflBculty  here  is  that  the  evidence  does  not  show  any 
relation  of  the  defendant  to  the  line,  while  it  does  show  an 
operating  relation  of  another  company  to  the  line  and  that  such 
other  company's  servant  was  the  conductor  of  the  train. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Jenks,  p.  J.,  Mills,  Putnam  and  Blackmar,  J  J.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide  the 
event. 
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James  J.  Nolan,  Appellant,  v,  Joseph  Fach,  Respondent. 

Second  Department,  May  11,  1917. 

Negligence  —  ixijury  by  explosion  of  soda  water  bottle  — evidence  rais- 
ing question  for  jury. 

Action  to  recover  for  personal  injuries  caused  by  the  explosion  of  a  soda 
water  bottle  purchased  from  the  defendant.  It  appeared  that  the 
defendant  bought  empty  bottles  and  charged  them  in  its  factory  with 
soda  water  and  that  such  bottles  would  not  stand  more  than  fifty 
pounds  pressure,  and  that  as  a  matter  of  fact  there  were  from  ten 
to  twelve  explosions  a  week  in  the  defendant's  factory. 

On  all  the  evidence,  held,  that  it  was  error  for  the  court  to  dismiss  the 
oomplaint  at  the  dose  of  plaintiiTs  case,  as  the  question  of  the  defend- 
ant's negligence  should  have  been  submitted  to  the  jury. 

Appeal  by  the  plaintiff,  James  J.  Nolan,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Richmond  on  the  29th 
day  of  May,  1916,  upon  a  dismissal  of  the  complaint  by  direc- 
tion of  the  court  at  the  close  of  plaintiff's  case. 

Richard  J.  Donovan  [Herbert  D.  Cohen  with  him  on  the 
brief],  for  the  appellant. 

John  O.  Clark,  for  the  respondent. 

Thomas,  J.  : 

The  defendant  bottled  and  sold  soda  water  to  the  plaintiff, 
who  kept  it  in  an  ice  box,  but  not  in  direct  contact  with  the  ice. 
On  May  26,  1914,  the  plaintiff  carried  a  bottle  from  the  ice 
chest  into  a  room  with  a  temperature  between  eighty  and 
ninety  degrees,  where  at  once  the  bottle  exploded  and  one  of 
his  eyes  was  thereby  destroyed.  The  bottles  had  been  pur- 
chased from  one  McQ-inn  and  were  empty  champagne  bottles. 
Although  the  defendant  was  accustomed  to  refill  bottles,  it 
does  not  appear  how  long  that  in  question  had  been  so  employed. 
The  plaintiff  had  received  it  fronl  defendant  some  three  days 
before  the  accident.  The  plaintiff  was  constrained  to  call  the 
defendant  as  a  witness,  inasmuch  as  the  court  would  not 
receive  the  examination  of  the  defendant  before  trial.  The 
defendant  explained  in  what  manner  he  filled  and  charged  the 
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material  in  the  bottle.  It  appears  that  he  could  raise  the 
charge  to  three  hundred  pounds,  but  that  the  regular  charge 
was  fifty  pounds.  The  defendant  testified:  "But  you  regu- 
late it  to  make  it  anything  you  want  t  A.  From  one  pound  to 
300,  that  is  the  gauge.  Q.  And  it  can't  go  beyond  —  A.  (Inter- 
rupting). The  bottle  wouldn't  stand  that;  the  bottle  wouldn't 
stand  more  than  fifty  poimds  pressure.  Q.  The  gauge  fixes  it  ? 
A.  The  gauge  is  fixed  so  it  can't  go  above  fifty."  The  defend- 
ant also  gave  this  evidence:  "Q.  While  you  were  charging 
these  bottles,  have  you  seen  these  bottles  explode  t  A.  I  have. 
Q.  How  frequently  have  you  seen  that  t  A.  A  few  times  a 
week.  Q.  Would  you  say  a  dozen  times  a  week?  A.  May  be 
ten  or  twelve  times.  Q.  And  when  you  speak  of  these  bottles 
exploding,  were  they  imder  a  pressure  of  fifty  pounds  t  A. 
They  were.  Q.  And  is  that  all  the  pressure  they  were  under? 
A.  Not  all.  Q.  Were  these  bottles  that  you  speak  of  as  explod- 
ing of  the  character  of  Plaintiff's  Exhibit  1  ?  [The  bottle  m 
question.]  A.  They  were."  So,  then,  the  evidence  is  that  the 
bottles  would  not  stand  more  than  fifty  pounds  pressure,  and 
that  there  were  ten  or  twelve  explosions  each  week  by  charging 
them:  From  that  evidence  the  jury  could  infer  that  the  bottles 
were  liable  to  explode  beyond  fifty  pounds  pressure,  and  that 
some  of  them  did  explode  at  that  pressure.  The  defendant's 
manner  of  testing  the  bottles  was  to  hold  them  up  to  the  light 
in  the  course  of  washing  them.  Although  the  plaintiff  had  not 
suffered  the  experience  of  former  explosions,  the  defendant 
seems  to  have  exposed  him  to  a  considerable  risk.  Professor 
Wilhoft,  who  theoretically  and  practically  was  shown  to  be 
skilled  in  such  matters,  received  the  remnants  of  the  brpken 
bottle  and  gave  some  testimony,  although  he  was  quite  limited 
in  his  answers.  He  stated  that  the  bottle  was  charged  with  car- 
bonic acid  gas;  that  where  water  taken  from  the  faucet,  as  it 
was  in  the  present  case,  is  charged  with  carbonic  acid  gas  at 
fifty  pounds  and  subjected  to  an  increased  temperature,  the 
liquor  would  expand,  reducing  the  space  above  it;  that  the  gas 
would  be  heated  and  expanded  with  an  accompanying  increased 
pressure,  and  that  the  liquid  would  hold  more  carbonic  acid 
at  lower  temperatures  than  at  higher  temperatures.  The 
witness  stated  that  the  change  of  temperature  of  a  second's 
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duration  would  affect  the  contents  of  the  bottle.  The  record 
is  no  more  informative  than  I  have  stated,  and  it  may  be 
regarded  that  evidence  was  not  offered  that  would  completely 
deal  with  the  subject.  But  I  take  the  record  as  it  is.  The 
defendant  seems  to  have  been  engaged  in  rather  delicate  busi- 
ness, if  the  fact  be  as  he  states  concerning  the  exploding  limit 
of  the  bottle  and  the  customary  explosions  that  resulted  from 
charging  them.  The  jury  could  infer  that,  either  through  his 
lack  of  skill,  or  rashness,  he  was  subjecting  his  customers  to 
the  use  of  bottles  charged  at  or  near  the  exploding  point,  and 
that  common  prudence  required  a  safety  margin  that  is  not 
shown  by  the  present  evidence  to  exist. 

The  judgment  dismissing  the  complaint  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

Jbneb,   p.    J.,    Staplbton,    Rich    and    Blagkbiab,    JJ., 
concurred. 

Judgment  dismissing   complaint   reversed  and   new   trial 
granted,  costs  to  abide  the  event. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Edwabd  C.  Sohaefeb  and  George  Q.  Schaefer,  as  Surviv- 
ing Executors  of  and  Trustees  under  the  Last  Will  and 
Testament  of  Frederice  Schaefer,  Deceased. 

Albert  Schaefer,  Appellant,  Respondent;  Edward  C. 
Schaefer  and  George  G.  Schaefer,  as  Trustees,  Bespond- 
ents,  Appellants. 

First  Department,  May  4, 1917. 

Tract  —  apportionment  of  dividends  on  stock  held  by  trustees  between 
beneficiary  and  corpus  —  increase  of  value  in  corporate  stock  through 
accumulations  of  profits  made  by  corporation— sale  of  stock  by 
trustees  to  corporation  itself —partial  liquidation  of  corporate  afllleurs 
— when  life  beneficiary  entitled  to  apportionment  of  increased  value 
of  stock  sold — trustees  —  commissions  —  effect  of  annual  receipt  of 
commissions  —  waiver. 

Ordinary  cash  dividends  belong  to  the  Ufe  tenant  or  benefldary  of  an 
estate. 

Extraordinary  dividends  representing  aooumulated  profits,  whether  distrib- 
uted in  cash  or  in  the  farm  of  stock,  are  to  be  apportioned  between  the 
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corpus  of  the  trust  and  the  inoome,  in  the  proportion  in  which  the  sur- 
plus thus  distributed  has  been  earned  before  or  after  the  creation  of  the 
trust  fund.  This  apportionment  is  made  in  order  to  preserve  the 
integrity  of  the  trust  fund  and  at  the  same  time  conserve  the  rights  of 
the  life  beneficiary. 

When  a  corporation  is  liquidated,  its  assets  sold,  and  the  proceeds  dis- 
tributed among  its  stockholders,  an  apportionment  must  be  made 
between  the  capital  of  the  trust  fund  and  the  income,  and  so  much  of  the 
sum  received  by  the  trustee  as  represents  profits  accumulated  since  the 
creation  of  the  trust  must  be  attributed  to  income  and  paid  to  the  life 
tenant;  otherwise,  there  would  result  an  increase  in  the  corpus  of  the 
fund  by  accumulations  of  income,  which,  except  for  the  benefit  of  infants, 
is  against  public  policy  and  expressly  condemned  by  statute. 

Where  trustees  who  are  also  remaindermen  hold  one-half  of  the  stock  of 
a  domestic  business  corporation  and  sell  the  same  to  the  cori)oration 
itself  at  a  time  when  the  value  thereof  has  more  than  doubled  since 
the  creation  of  the  trust,  owing  to  the  fact  that  the  corporation  retained 
portions  of  its  profits  instead  of  paying  them  out  by  way  of  dividends, 
thus  enhancing  the  corporate  assets  and  the  value  of  the  stock,  there 
has  been  in  effect  a  partial  liquidation  of  the  corporation  and  the  sum 
received  by  the  trustees  should  be  apportioned  between  the  capital  of 
the  trust  fund  and  the  beneficiary  under  the  aforesaid  rule  which 
obtains  when  a  corporation  is  liquidated. 

The  apportionment  should  be  made  in  so  far  as  the  price  received  by  the 
trustees  on  the  sale  of  the  stock  to  the  corporation  represents  accumu- 
lated unrestricted  profits  earned  since  the  creation  of  the  trust.  But 
any  increase  in  the  value  of  the  stock  not  caused  by  the  expenditure 
upon  it  of  a  part  of  the  accumulated  profits  and  any  increase  in  the 
value  of  the  good  will  are  the  legitimate  and  proper  accretions  of  the 
corpus  of  the  trust  fund  and  in  so  far  as  represented  by  the  price 
received  from  the  sale  of  the  stock  should  be  accredited  by  the  trustees 
to  capital. 

Where  the  trustees  deducted  commissions  on  annual  settlements  of  their 
accounts  they  are  deemed  to  have  waived  any  commissions  to  which 
they  might  be  entitled  in  excess  of  the  amount  retained  by  them. 

Shbarn  and  Davis,  JJ.,  dissented^  with  opinion. 

Cross-appeam  by  Albert  Schaefer  and  by  Edward  C. 
Schaefer  and  George  Q-.  Schaefer,  as  trustees,  from  a  decree  of 
the  Surrogate's  Court  of  the  county  of  New  York,  entered  in 
the  office  of  said  Surrogate's  Court  on  the  2d  day  of  June,  1916, 
settling  the  accounts  herein  upon  the  report  of  a  referee. 

Conrad  Scixe  Keyes  of  counsel  {Axel  Josephsson,  attorney], 
for  the  appellant,  respondent. 

Ashbel  P.  Fitch,  for  the  respondents,  appellants. 
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SOOTT,  J. : 

The  interesting  and  important  question  presented  for  our 
consideration  is  that  raised  by  the  appeal  of  the  objector, 
Albert  Schaef er. 

Frederick  Schaefer,  the  testator,  died  in  May,  1897,  leaving 
a  last  will  and  testament  and  a  codicil  thereto,  all  of  which 
were  duly  admitted  to  probate.  By  the  terms  of  the  will  his 
executors,  the  present  accountants,  were  directed  to  divide  the 
estate  into  a  number  of  shares,  one  of  which  was  to  be  held  in 
trust  for  the  benefit  of  Albert  Schaef  er  during  his  life,  the 
remainder,  in  case  he  died  without  children,  going  to  the  two 
accountants  and  two  other  children  of  the  testator. 

One  of  the  principal  assets  of  the  estate  consisted  of  2,499 
shares  of  the  capital  stock  of  the  F.  &  M.  Schaefer  Brewing 
Company,  a  corporation  organized  with  a  capital  stock  of 
$650,000,  represented  by  6,600  shares.  At  the  time  of  the  tes- 
tator's death  one-half  of  the  stock  of  the  brewing  company 
was  held  by  him  and  the  members  of  his  family.  The  testa- 
tor's stock  was  held  by  the  accountants  as  executors  until  1902, 
when  it  was  distributed  among  the  parties  in  interest,  500 
shares  being  allotted  to  the  trust  required  to  be  set  up  for 
Albert  Schaefer.  These  shares  were  held  by  the  accountants  as 
trustees  of  said  trust  until  September,  1912,  when  they  were 
sold,  together  with  all  the  other  stock  held  by  the  trustees,  for 
the  benefit  of  other  beneficiaries  under  the  will  or  owned  indi- 
vidually by  the  trustees  and  others,  the  total  number  of  shares 
sold  being  8,250,  or  one-half  of  the  capital  stock.  The  pur- 
chaser was  the  brewing  company  itself,  and  the  agreed  price 
was  paid  in  cash  or  its  equivalent.  During  the  time  the 
accountants  held  the  stock  as  trustees  Albert  Schaefer  received 
his  proportionate  share  of  all  the  dividends  declared  and  paid 
by  the  brewing  company. 

The  stock  was  carried  by  the  trustees  at  a  valuation  of  $200 
per  share.  It  was  sold  for  $415  per  share.  These  prices  may 
be  assumed  to  represent  with  accuracy  the  respective  values  of 
the  stock  at  the  time  the  trust  fund  was  established,  and  at  the 
time  the  stock  was  sold.  The  trustees  were  respectively  presi- 
dent and  treasurer  of  the  company  and  necessarily  cognizant 
of  the  value  of  its  assets  and  consequently  of  its  capital  stock. 
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It  is  conceded  that  during  the  years  that  the  trustees  held  this 
stock  the  company  did  not  distribute  all  of  its  profits  by  way  of 
dividends,  but  prudently  retained  each  year  a  portion  of  the  net 
earnings  or  profits  as  a  surplus.  These  profits  thus  retained 
went  to  the  enhancement  of  the  assets,  and  it  is  to  the  reten- 
tion and  investment  of  this  surplus  that  at  least  some  of  the 
increased  value  of  the  stock  is  to  be  attributed.  The  trustees 
have  credited  to  the  capital  of  the  trust  the  whole  proceeds  of 
the  500  shares  of  stock  which  they  held  for  the  benefit  of  Albert 
Schaef er.  He  claims  that  he  is  entitled  to  be  paid  so  much  of 
that  sum  as  represents  the  income  and  profits  earned,  but  not 
distributed  by  way  of  dividends. 

This  presents  in  a  somewhat  new  phase  the  question,  much 
discussed  in  recent  years,  as  to  the  distribution  of  the  profits  of 
corporations  between  life  tenants  and  remaindermen,  but 
although  that  question  does  not  appear  to  have  heretofore 
arisen  under  precisely  the  same  circumstances  as  are  here  pres- 
ent, I  am  of  the  opinion  that  the  principles  which  have  been 
enunciated  by  our  courts  of  highest  authority  afford  a  sure 
guide  to  the  determination  of  the  present  question. 

The  whole  subject  was  discussed  with  much  thoroughness  by 
Judge  Chase  in  Matter  of  Osborne  (209  N.  Y.  450),  in  an 
opinion  in  which  he  traced  the  development  of  the  law  upon 
the  subject,  citing  many  cases  in  England  and  in  this  State. 
The  consensus  of  all  the  decisions  upon  the  general  subject  is: 

First.  That  ordinary  cash  dividends  belong  to  the  life  tenant 
or  beneficiary  of  the  estate. 

Second,  That  extraordinary  dividends  representing  accumu- 
lated profits,  whether  distributed  in  cash  or  in  the  form  of 
stock,  are  to  be  apportioned  between  the  corpus  of  the  trust 
and  the  income,  in  the  proportion  in  which  the  surplus  thus 
distributed  has  been  earned  before  or  after  the  creation  of  the 
trust  fund.  This  apportionment  is  made  in  cinder  to  preserve 
the  integrity  of  the  trust  fund  and  at  the  same  time  conserve  the 
rights  of  the  life  beneficiary.     {Matter  of  Osborne y  supra,  477.) 

Third,  When  a  corporation  is  liquidated,  its  assets  sold,  and 
the  proceeds  distributed  among  its  stockholders,  an  apportion- 
ment must  be  made  between  the  capital  of  the  trust  fund  and 
the  income,  and  so  much  of  the  sum  received  by  the  trustee  as 
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represents  profits  accumulated  since  the  creation  of  the  trust 
must  be  attributed  to  income  and  paid  to  the  life  tenant;  other- 
wise^  there  would  result  an  increase  in  the  corpus  of  the  fund 
by  accumulations  of  income,  which,  except  for  the  benefit  of 
infants,  is  against  public  policy  and  expressly  condemned  by 
statute.    (Matter  of  BogerSy  22  App.  Div.  428,  436.) 

These  general  rules  are  not  questioned  by  the  trustees,  but 
they  say  that  they  are  inapplicable  here  because  there  had 
been  no  payment  by  way  of  dividend  and  no  liquidation  of  the 
company,  which  still  remains  a  going  concern.  This  does  not, 
in  my  opinion,  answer  the  life  tenant's  claim.  It  is  true  that 
there  has  been  no  general  liquidation  of  the  company,  but  there 
has  been  a  liquidation  so  far  as  concerns  one-half  of  its  capital 
sixxik.  The  company  has  bought  and  holds  in  its  treasury  one- 
half  of  its  capital  stock,  thus  reducing  by  one-half  its  out- 
standing share  capital.  For  that  stock  it  has  paid,  in  cash  or 
its  equivalent,  what  we  may  assume  to  represent  the  value  of 
one-half  of  its  assets.  What  it  may  do  with  that  stock  here- 
after is  no  concern  of  the  trustees  or  of  their  cestui  que  trust. 
The  trustees  have  at  least  liquidated,  that  is  to  say,  have 
turned  into  money,  their  interest  in  the  company  which  was 
formerly  represented  by  shares  of  stock.  What  does  this 
money  in  their  hands  represent  ?  Concededly  it  represents  in 
part  accumulated  profits  earned  during  the  lifetime  of  the  trust, 
for  the  stock  they  sold  represented  and  stood  for  one-half  of  the 
assets  of  the  company,  and  those  assets  in  part  represented  accu- 
mulated profits.  The  reason  for  the  rule  which  requires,  in 
case  of  a  complete  liquidation  of  a  corporation,  that  an  appor- 
tionment be  made  between  capital  and  income,  seems  to  me 
inevitably  to  require  that  a  like  apportionment  be  made  in  the 
present  case.  Otherwise,  as  pointed  out  by  Oullen,  J.,  in  Mat- 
ter of  Rogers  (supra\  the  accumulated  profits  will  go  to  the 
unlawful  increase  of  the  corpus  of  the  estate  and  the  enrich- 
ment of  the  remaindermen  at  the  expense  of  the  life  beneficiary. 
As  is  said  by  Thompson  on  Corporations  (2d  ed.,  §  5414)  in  a 
section  quoted  with  approval  in  Matter  of  Osborne  (supra, 
476):  '^  The  object  of  the  inquiry  in  every  case  should  be  to  do 
justice  to  the  life  tenant  and  remainderman  and  at  the  same 
time  effectuate  the  intention  of  the  creator  of  the  trust." 
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Justice  to  the  remainderman  and  to  the  life  tenant  requires 
that  the  trust  fund  shall  be  kept  intact,  but  not  enhanced  by 
adding  to  it  any  part  of  the  income,  and  that  the  life  tenant 
shall  receive  all  of  the  income  whenever  that  comes  into  the 
hands  of  the  trustee.  Where  the  trust  fund  consists  of  coi-po- 
rate  stock  the  life  tenant  will  ordinarily  be  limited  to  receiving 
only  so  much  of  the  profits  as  the  corporation  sees  fit  to  dis- 
tribute in  dividends,  but  when  the  accumulated  profits  come 
into  the  hands  of  the  trustee  in  any  form  or  manner  the  life 
tenant  is  entitled  to  receive  them.  So  far  then  as  the  price 
received  by  the  trustees  on  the  sale  of  the  stock  to  the  corpora- 
tion represented  accumulated,  undistributed  profits  earned  since 
the  creation  of  the  trust,  the  life  tenant  is  entitled  to  an  appor- 
tionment. We  need  not  now  consider  whether  or  not  the  appli- 
cation of  this  just  and  reasonable  rule  in  the  present  case  will 
result  in  compelling  trustees  to  make  nice  discriminations  and 
apportionments  whenever  they  seU  a  stock  for  more  than  it 
cost  them.  As  suggested  in  Matter  of  Rogers  (supra),  the 
inconvenience  and  inherent  difficulty  in  so  doing  may  serve  to 
prevent  any  such  extension  of  the  rule.  In  the  present  case, 
however,  there  wiU  be  no  inconvenience  and  should  be  no  diffi- 
culty in  making  a  just  apportionment.  Of  course,  any  increase 
in  the  value  of  the  company's  property  not  caused  by  the  expendi- 
ture upon  it  of  a  part  of  the  accumulated  profits,  and  any 
increase  in  the  value  of  the  good  will  are  legitimate  and  proper 
accretions  of  the  corpus  of  the  trust  fund  and,  so  far  as  repre- 
sented by  the  price  received  from  the  sale  of  the  stock,  are  prop- 
erly to  be  accredited  to  capital. 

There  should  be  no  difficulty  in  ascertaining  from  the  books 
of  the  brewing  company  just  how  much  of  the  net  earnings  in 
each  year  has  been  retained  and  accumulated.  Just  how  the 
company  invested  or  used  its  accumulated  profits  is  immaterial. 
In  one  form  or  another  it  is  represented  in  the  assets,  and  when 
the  company  liquidated  the  trustees'  stock  by  paying  for  it  in 
cash,  it  retained  all  of  the  assets  representing  in  part  the  accu- 
mulated, undistributed  profits. 

Unless  the  parties  are  able  to  agree  as  to  the  proper  appor- 
tionment to  be  made  in  accordance  with  the  views  herein 
expressed,  a  further  reference  will  probably  be  necessary.     On 
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the  other  question,  raised  by  the  appeal  of  the  trustees,  I 
entirely  concur  with  Mr.  Justice  Shearn. 

To  the  extent  indicated,  the  decree  should  be  modified  with 
costs  to  the  objector,  appellant,  payable  out  of  the  corpus  of  the 
trust  fund,  and  the  matter  remitted  to  the  Surrogate's  Court 
to  be  dealt  with  in  accordance  with  this  opinion. 

Clarke,  P.  J.,  and  Laughun,  J.,  concurred;  Davis  and 
Shearn,  JJ.,  dissented. 

Shearn,  J.  (dissenting) : 

An  important  question  is  involved  in  the  appeal  of  the 
life  tenant,  Albert  Schaefer,  which  arises  as  follows:  Fred- 
erick Schaefer,  the  testator,  died  in  1897,  leaving  a  will 
under  which  a  trust  was  created  for  Albert  Schaefer.  One  of 
the  principal  assets  of  the  estate  was  2,499  shares  of  the  capi- 
tal stock  of  the  P.  &  M.  Schaefer  Brewing  Company,  a  corpo- 
ration capitalized  at  $650,000,  represented  by  6,500  shares  of 
capital  stock.  At  the  time  of  the  testator's  death  half  the  stock 
of  the  company  was  owned  by  testator  and  members  of  his 
family,  and  the  other  half  by  the  testator's  brother  Maximilian 
and  members  of  the  latter's  family;  The  testator's  stock  was 
held  by  the  executors  until  1902,  when  it  was  distributed  among 
the  parties  in  interest.  Upon  this  division  500  shares  of  the 
said  stock  were  allotted  to  the  Albert  Schaefer  Trust  Estate. 
The  trustees  held  the  500  shares  as  part  of  the  principal  of  the 
trust  until  September  12,  1912,  when  they  were  sold  to  the 
corporation  at  $415  a  share  plus  a  ten  per  cent  dividend.  The 
proceeds  of  the  sale,  $207,500,  but  not  including  the  ten  per 
cent  dividend,  were  credited  by  the  trustees  in  their  account 
to  the  principal  of  the  trust.  Dp  to  the  date  of  the  sale  both 
of  the  trustees,  George  G.  Schaefer  and  Edward  C.  Schaefer, 
were  directors  of  the  company,  the  former  being  the  treasurer 
and  the  latter  the  president.  As  such  directors  they  were  in 
the  minority,  being  two  out  of  five.  They  were  also  minority 
stockholders  holding  both  individually  and  as  trustees  only 
2,588  shares.  What  really  happened  on  September  12,  1912, 
was  that  the  Maximilian  branch  of  the  family,  employing 
the  credit  of  the  corporation   for  the  purpose,  bought  out 
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the  interest  in  the  corporation  of  the  family  of  Frederick, 
for  on  the  same  day  the  trustees  also  sold  to  the  corpora- 
tion 334:  shares  of  stock  held  by  them  for  the  benefit  of 
Prau  von  Burtenbach,  one  of  the  children,  together  with 
1,000  shares  owned  by  Edward  C.  Schaefer  individually,  760 
shares  owned  by  George  G.  Schaefer  individually,  and  the 
individual  holdings  of  Frau  von  Burtenbach  and  another 
daughter  Amelia  G.  Chatillon.  All  of  these  3,250  shares  were 
bought  at  $415  each  and  upon  the  following  terms:  $1,000,000 
cash  (raised  by  negotiating  a  mortgage  on  property  of  the  cor- 
poration and  borrowing  $250,000  from  Rudolph  J.  Schaefer  on 
the  note  of  the  corporation),  $300,000  by  bond  and  second  mort- 
gage of  the  company,  and  $48,750  by  a  note  of  the  corporation 
to  Edward  C.  Schaefer,  who,  together  with  Q-eorgeG.  Schaefer 
and  the  other  individuals  who  sold  their  individual  stock,  took 
in  part  payment  a  second  mortgage  for  $300,000  covering 
certain  real  estate  belonging  to  the  corporation.  The  stock  so 
purchased  by  the  company  was  held  as  treasury  stock  (not 
retired,  as  stated  in  the  prevailing  opinion)  and  the  business 
continued  without  interruption  and  without  sale  or  liquida- 
tion of  any  of  its  assets  or  of  said  treasury  stock.  There  was 
an  increase  in  the  surplus  of  the  company  during  the  period 
between  the  death  of  Frederick  Schaefer  and  September  12, 
1912,  the  surplus  having  been  increased  from  $590,000  in  1897 
to  $1,100,000  in  1912,  exclusive  of  the  increase  in  the  value  of 
the  real  estate  of  the  corporation.  In  other  words,  during 
these  fifteen  years,  $34,000  a  year  on  the  average  was  retained 
and  put  into  surplus.  Considering  the  magnitude  of  the  cor- 
poration's business,  this  was  a  very  moderate  amount  to  carry 
into  surplus,  and  there  is  no  suggestion  of  bad  faith  in  the 
adoption  of  this  reasonable  business  policy,  prompted  by  a 
regard  for  the  corporation's  welfare.  The  entire  surplus  with 
the  exception  of  a  reasonable  cash  balance  was  invested  in 
chattel  mortgage  loans  to  customers  of  the  brewery,  license 
loans  to  customers,  buildings,  brewery  machinery,  etc.,  requi- 
site for  the  proper  conduct  of  the  business,  so  that  it  appears 
that  the  surplus  was  actually  employed  as  capital.  The 
objection  to  the  trustees'  account  made  by  the  life  tenant  is 
based  upon  the   contention  that  at  least   a  portion  of  this 
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increase  in  surplus  represents  accumulated  earnings  since  the 
death  of  the  testator  which  should  have  been  available  for 
distribution  to  stockholders  as  extra  dividends  and  should 
equitably  pass  to  him  instead  of  being  accumulated  and  added 
to  the  principal  of  the  estate,  his  theory  being  that  the  trans- 
action in  question  was  analogous  either  to  a  liquidation  pro 
tanto  of  the  company's  business  or  to  the  declaration  of  a  stock 
dividend. 

The  question  is  a  novel  and  an  important  one  and  no  case 
similar  to  it  has  been  cited  by  counsel  or  is  referred  to  in  the 
leading  cases  that  have  elaborately  reviewed  the  development  of 
the  principle  of  apportionment  of  earnings  between  life  tenant 
and  remaindermen. 

In  Matter  of  Osborne  (209  N.  T.  450)  Judge  Chase 
reviews  the  development  of  the  law.  It  appears  that  the 
early  rule  in  England  was  that  all  extraordinary  or  imusual 
dividends  declared  during  the  continuation  of  a  life  estate 
whether  payable  in  cash  or  in  stock  belonged  to  the  corpus  of 
the  fund  and  not  to  the  income.  The  rule  has  been  mate- 
rially modified  and  dividends  of  cash  are  now  held  to  belong 
to  the  life  tenant  and  stock  dividends  to  the  remaindermen, 
subject,  perhaps,  to  an  examination  of  the  facts  and  circum- 
stances in  each  case  in  applying  the  rule  as  stated.  In  this 
State  the  earliest  case  considering  the  question  was  Clarkson 
V.  Clarkson  (18  Barb.  [1855]  646),  and  it  was  held  that  the 
cestui  que  trust  was  entitled  to  all  dividends  of  every  kind 
declared  upon  the  stock  so  far  as  the  same  did  not  intrench 
upon  such  capital  of  the  trust  fimd.  In  Biggs  v.  Cragg  (89 
N.  Y.  [1882]  479)  the  Court  of  Appeals  said  that  the  right  to 
stock  dividends  as  between  tenant  for  life  and  remainderman 
has  not  been  considered  by  the  court  of  last  resort  in  this  State 
and  that  it  would  be  the  duty  of  the  court  when  occasion  arises 
to  seek  to  settle  the  question  upon  principle.  In  McLouth  v. 
Hunt  (154  N.  Y.  179)  the  court  held  that  no  distinction  should 
be  made  between  a  stock  dividend  and  a  cash  dividend  on  that 
groimd  alone.  It  did  not  discuss  the  question  as  to  whether  a 
dividend  partly  earned  before  the  death  of  a  testator  and 
partly  earned  after  the  death  of  a  testator,  whether  the  same 
was  payable  in  cash  or  in  stock,  should  be  apportioned  between 


Digitized  by  VjOOQIC 


126  Matter  of  Schabfer. 

First  Department,  May,  1917.  [Vol.  178. 

the  beneficiaries  for  years  or  life,  and  those  entitled  to  the 
residue.  In  Lotvry  v.  Farmers?  Loan  &  Trust  Co,  (172  N.  Y. 
137),  which  held  that  the  stock  dividend  belonged  to  the  life 
beneficiary,  the  decision  might  well  have  proceeded  from  the 
intention  of  the  testator  as  expressed  in  the  will.  So  in  the 
case  of  Robertson  v.  De  Brulataur  (188  N.  Y.  301).  In  Thayer 
V.  Burr  (201  N.  Y.  155)  where  part  of  the  distribution  repre- 
sented simply  the  increased  or  enhanced  market  value  of  the 
securities  held  by  the  company  exclusive  of  earnings,  it  was 
held  that  the  life  tenant  was  not  entitled  to  this  increase  in  the 
value  of  the  corpus  of  the  trust.  The  decision  was  intended  to 
be  a  recognition  of  the  right  to  an  apportionment  of  the  divi- 
dend so  as  to  preserve  the  corpus  of  the  trust  estate.  It  was 
not  based  upon  the  alleged  right  in  the  life  estateman  to  all 
dividends  so  long  as  they  did  not  intrench  upon  the  capital  of 
the  corporation.  In  Matter  of  Harteau  (204  N.  Y.  292)  a 
dividend  from  the  surplus  earnings  of  the  Metropolitan  Plate 
Glass  Insurance  Company  was  considered  and  the  question 
was  whether  the  sum  received  by  the  executors  and  trustees 
for  the  additional  stock  purchased  with  the  surplus  dividend 
of  the  Metropolitan  Plate  Glass  Insurance  Company  was  to  be 
regarded  as  capital  or  income.  Judge  Willard  Bartlett 
said:  "The  question  whether  the  surplus  dividend  is  to  be 
deemed  capital  or  income  depends  upon  the  time  of  the  acquisi- 
tion of  the  surplus  which  was  divided."  The  findings  of  the 
surrogate  showed  that  the  amount  of  the  dividend  was  $100,000; 
that  shortly  after  the  testator's  death  the  surplus  of  the  insur- 
ance company  was  $190,000  and  at  the  time  of  the  adoption  of 
the  resolution  it  was  $279,000,  an  increase  of  $89,000  within 
that  period.  This  increase  was  held  to  be  regarded  as  income 
and  the  portion  which  went  to  the  executors  was  deemed  to  be 
income.  Judge  Chase  says  in  Matter  of  Osborne,  after  review- 
ing these  cases :  "  It  is  conceded  that  the  capital  of  a  corporation 
cannot  be  divided  among  the  life  beneficiaries.  It  is  not  alone 
the  capital  of  the  corporation  that  should  be  preserved,  but  the 
capital  of  the  trust  fund  whether  invested  by  the  trustees  in 
stocks  of  corporations  at  a  premium,  or  acquired  from  the 
testator  or  maker  of  the  trust.  The  surplus  of  the  corporation 
existing  at  the  formation  of  the  trust  or  when  the  stock  is 
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purchased  represents  a  part  of  the  capital  of  the  estate  as  fully 
as  does  the  capital  of  the  corporation.  " 

Judge  Chase  further  says:  ^^  We  think  that  in  each  case  the 
court  should  look  into  the  facts,  circumstances  and  nature  of 
the  transaction  and  determine  the  nature  of  the  dividend  and 
the  rights  of  the  contending  parties  according  to  justice  and 
equity/'  He  then  quotes  with  approval  Thompson  on  Corpora- 
tions (2d  ed.,  §  5414),  in  which  it  is  said:  "The  object  of  the 
inquiry  in  every  case  should  be  to  do  justice  to  the  life  tenant 
and  remainderman,  and  at  the  same  time  effectuate  the  inten- 
tion of  the  creator  of  the  trust;  and  on  this  theory,  in  order  to 
effectuate  such  intention  and  to  do  justice  between  the  parties, 
a  court  may,  under  the  circumstances  of  a  given  case,  apportion 
a  dividend  between  the  life  tenant  and  the  remainderman." 

Judge  Chase  then  reaches  this  conclusion:  "1.  Ordinary 
dividends,  regardless  of  the  time  when  the  surplus  out  of  which 
ihey  are  payable  was  accumulated,  should  be  paid  to  the  life 
beneficiary  of  the  trust.  2.  Extraordinary  dividends,  payable 
from  the  accumulated  earnings  of  the  company,  whether  pay- 
able in  cash  or  stock,  belong  to  the  life  beneficiary,  unless  they 
entrench  in  whole  or  in  part  upon  the  capital  of  the  trust  fund 
as  received  from  the  testator  or  maker  of  the  trust  or  invested 
in  the  stock,  in  which  case  such  extraordinary  dividends  should 
be  returned  to  the  trust  fund  or  apportioned  between  the  trust 
fund  and  the  life  beneficiary  in  such  a  way  as  to  preserve  the 
integrity  of  the  trust  fund." 

It  is  conceded  by  coimsel  and  it  should  be  held  that  in  the  case 
of  an  ordinary  sale  by  an  executor  of  shares  of  stock  held  in  trust 
for  a  life  beneficiary  with  remainder  over,  the  life  beneficiary 
is  not  entitled  to  cause  an  investigation  into  the  accotmtsof  the 
corporation  or  corporations  whose  stock  is  sold  and  have  deter- 
mined and  apportioned  and  paid  to  him  the  proportionate  part 
that  might  in  equity  be  said  to  represent  surplus  profits  of  the 
corporation  or  corporations  during  the  period  of  the  trust. 
Consequences  of  enforcing  apportionment  in  all  such  cases  are 
readily  apparent  and  should  be  sufficient  to  make  the  court 
hesitate  even  if  it  were  inclined  to  adopt  such  rule.  It  is 
sound  business  policy  to  carry  some  substantial  part  of  a  <x)r- 
poration's  earnings  into  surplus,  not  only  to  enable  the  payment 
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of  dividends  in  lean  years^  but  to  prevent  disaster  to  the  cor- 
poration in  a  year  of  loss.  The  corporation  itself  and  all  of  its 
stockholders  are  entitled  to  have  such  a  policy  pursued,  and  to 
deny  such  right  would  be  a  substantial  injustice  to  the  corpo- 
ration and  to  all  of  its  stockholders.  Where  a  stockholder  is 
a  trustee  the  remainderman  is  necessarily  interested  in  having 
the  corpus  of  the  trust  estate  protected  by  the  maintenance  of 
a  reasonable  and  safe  surplus. 

But  it  is  said  that  this  consideration  is  of  no  importance  when 
the  stock  has  been  sold  by  the  trustee,  for  then  the  only  ques- 
tion is  what  is  a  proper  apportionment  of  the  proceeds  in  the 
hands  of  the  trustee.  While  the  consideration  referred  to  may 
not  be  determinative,  it  is  very  suggestive.  Ooncededly,  while 
the  stock  is  held  by  the  trustee,  the  cestui  is  entitled  to  a  distri- 
bution of  surplus  earnings  over  dividends  actually  declared 
only  by  showing  bad  faith  on  the  part  of  the  directors.  {Mat- 
ter of  Rogers,  161 N.  Y.  108,  112,  113.)  Having  no  right,  in 
the  absence  of  bad  faith,  to  obtain,  use  for  his  own  purposes  or 
dissipate  the  surplus  eaniings,  over  dividends  declared,  during 
the  period  that  the  trustee  holds  the  stock  as  an  investment,  it 
is  not  clear  how  any  different  or  greater  right  is  created  by 
the  mere  act  of  the  trustee  in  changing  the  form  of  the  invest- 
ment. Neither  can  it  make  any  difference  in  principle  whether 
the  stock  be  sold  to  the  issuing  corporation  or  sold  on  the  stock 
exchange.  The  fundamental  basis  of  an  apportionment  of 
earnings  or  profits  of  a  corporation,  between  a  life  beneficiary 
and  a  remainderman,  is  that  in  the  first  instance  there  has  been 
a  distribution  or  allotment  thereof  by  the  corporation.  Until 
an  allotment  is  made  or  a  distribution  takes  place  there  are  no 
profits  accrued  to  stockholders  and  there  is  nothing  to  appor- 
tion. {Matter  of  Kemochan,  104  N.  Y.  618,  628,  629;  Hyatt 
V.  ^ZZen,  56id.  558.) 

But  it  is  said  that  where,  as  in  this  case,  a  coi*poration 
acquires  its  own  stock  and  puts  it  into  its  treasury  it  is  in 
effect  a  retirement  of  the  stock  paid  for  out  of  surplus,  and 
that  this  is  tantamount  to  a  distribution  of  surplus.  One  suf- 
ficient answer  to  this  argument  is  that  it  was  shown  that  the 
stock  was  not  paid  for  out  of  surplus.  The  testimony  estab- 
lishes that  no  cash  on  hand,  representing  earnings,  and  no 
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part  of  the  surplus  was  employed  in  paying  for  the  stock. 
All  of  the  cash  paid  was  raised  by  borrowing  money,  partly  on 
the  security  of  a  mortgage  placed  upon  the  corporation's  real 
estate  and  partly  on  the  corporation's  note.  Further,  stock 
held  in  the  treasury  is  not,  even  in  effect,  retired  stock.  It 
may  be  sold  at  any  time,  and  in  this  case,  if  sold  at  the  same 
price  at  which  it  was  acquired  and  used  to  pay  off  the  mortgage 
and  note,  the  surplus  at  the  close  of  the  transaction  would  be 
just  what  it  was  before  the  stock  was  acquired.  How  then 
can  it  be  fairly  said  that  the  use  of  the  proceeds  of  a  corporate 
mortgage  to  acquire  outstanding  stock  to  be  held  in  the  cor- 
poration's treasury  involves  or  is  tantamount  to  a  distribution 
by  the  corporation  of  its  surplus  earnings?  A  still  further 
obstacle  in  the  path  of  any  such  reasoning  exists  in  the  case  at 
bar,  for  the  surplus,  exclusive  of  the  increase  in  real  estate 
values  (not  involved),  consisted  mainly  of  chattel  mortgages, 
license  loans  to  customers,  buildings  and  machinery,  all 
employed  as  capital.  So,  unless  the  corporation  was  going 
out  of  business,  the  supposed  distribution  of  surplus  could  only 
be  theoretical. 

Again,  it  is  argued  that  if  it  be  held  that  there  was  not  dis- 
tribution analogous  to  a  stock  dividend,  the  transaction  should 
be  treated  as  a  liquidation  of  the  corporation,  at  least  pro  tanto, 
in  which  case  the  rule  of  apportionment  would  apply.  But  it 
was  not  a  liquidation  of  the  corporation's  business  in  any  sense, 
for  the  corporation  continued  right  on  with  its  business,  as  was 
the  intention  that  it  should.  The  mere  fact  that  a  full  half  of 
the  capital  stock  of  the  corporation  was  sold  makes  no  difference, 
for  if  it  were  all  sold  and  the  corporation  were  to  continue 
business  there  would  be  no  liquidation,  and  the  vendors, 
whether  life  beneficiaries  or  remaindermen,  or  absolute  owners 
of  the  stock,  would  have  no  interest  in  or  claim  upon  the  sur- 
plus, and  in  the  case  of  a  trust  estate  there  would  be  no  occa- 
sion for  any  apportionment.  But  it  is  said  that  if  all  the  stock 
were  sold  to  the  corporation  itself  and  paid  for  by  a  distribu- 
tion of  the  surplus,  this  would  be  tantamount  to  liquidation, 
and  the  same  principle  ought  to  apply  when,  in  a  closely  held 
family  corporation,  one-half  of  the  stock  is  sold  to  the  corpora- 
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tion  and  paid  for  by  a  distribution  of  the  surplus.  In  the  case 
of  a  sale  of  aU  the  stock  to  a  corporation,  the  intention  being 
to  retire  the  stock,  it  would  doubtless  be  held  that  this  was 
tantamount  to  a  liquidation  of  the  assets  of  the  corporation, 
for  it  is  inconceivable  that  a  corporation  would  continue  to  do 
business  without  any  stock,  except  treasury  stock,  and,  conse- 
quently, without  any  stockholders.  No  such  situation  exists, 
however,  on  a  purchase  of  half  the  stock  for,  as  we  have  seen, 
this  corporation  was  to  go  right  on  doing  business.  Much  less 
would  it  amount  to  a  liquidation  where  the  stock  bought  and 
turned  into  the  treasury,  with  which  we  are  concerned,  was 
only  a  small  block  of  500  shares.  Moreover,  as  we  have  pointed 
out,  this  500  shares  was  not  paid  for  out  of  surplus  earnings 
but  by  borrowing  money,  and  it  was  not  retired,  but  was  put 
into  the  treasury. 

Finally,  it  is  argued  that,  whatever  the  forms  employed 
and  irrespective  of  whether  the  proceeds  of  the  sale  do  repre- 
sent a  distribution  of  earnings,  here  is  a  case  where  during  the 
life  of  the  trust  the  stock,  composing  the  corpus,  advanced  in 
value  from  $200  to  $415  a  share  and  the  sale  price  of  $415 
must  have  been  arrived  at  by  taking  into  account  the  surplus, 
and  it  must  to  some  extent  represent  earnings  that  were  not 
distributed,  and  which,  if  distributed,  would  go  to  the  life 
beneficiary.  Why  such  a  rule  should  apply  here  and  not  apply 
(as  is  conceded  by  appellant's  counsel)  in  the  ordinary  case  of 
a  sale  of  stock  by  a  trustee  when  he  changes  the  form  of  the 
investment  is  not  stated .  It  is  suggested  that  the  circumstances 
are  peculiar  here  in  that  the  trustees  are  remaindermen.  But 
that  makes  no  difference  in  the  absence  of  bad  faith,  and  there 
is  no  intimation  of  bad  faith.  It  does  not  even  appear,  as 
would  ordinarily  be  the  case,  that  in  fixing  a  price  the  surplus 
was  taken  into  account,  for  the  price  was  fixed,  as  is  the  cus- 
tom in  buying  a  brewery,  according  to  the  testimony,  on  the 
basis  of  the  barrelage,  or  annual  output.  The  price  was  arrived 
at  by  taking  the  barrelage,  200,000  barrels,  at  $5  a  barrel,  add- 
ing thereto  the  value  of  the  real  estate,  and  deducting  the  liabili- 
ties and  then  dividing  the  net  amount  by  the  number  of  shares. 

Notwithstanding  the  uncontradicted  testimony  that  the  sale 
price  of  the  stock  was  fixed  without  regard  to  the  surplus,  it  is 
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insisted  in  the  prevailing  opinion  that  the  proceeds  of  the  sale 
in  the  hands  of  the  trustees  "represent "  in  part  accumulated 
profits.  Indeed  that  is  the  basis  of  the  forceful  and  persuasive 
opinion  of  Mr.  Justice  Soott,  which  proceeds  upon  original 
grounds  quite  independent  of  the  contentions  advanced  by  the 
appellant.  That  conclusion  is  reached  by  assuming  that  the 
price  paid  "  represented  "  one-half  of  the  corporation's  assets 
because,  it  is  said,  the  stock  "represented  and  stood  for  one- 
half  of  the  assets."  But  except  after  liquidation,  stock  owner- 
ship is  not  ownership  of  a  proportionate  part  of  the  assets  of 
the  corporation.  "  The  specific  thing  which  is  the  subject  of 
the  trust  is  not  an  interest  in  the  property  of  the  corporation, 
but  in  the  shares  of  the  corporation.''  {Matter  of  Rogers,  22 
App.  Div.  428,  437.)  *'  A  shareholder  in  a  corporation  has  no 
legal  title  to  the  property  or  profits  of  the  corporation  until  a  divi- 
sion is  made  *  *  *,  <  He  [the  stockholder]  has  no  inchoate 
or  other  right  till  the  dividends  have  been  declared.'  *  *  * 
The  undivided  profits  of  a  corporation  may  never  be  received  by 
the  stockholders.  They  may  be  squandered  or  lost,  and  no  bene- 
fit may  accrue  to  the  stockholders  therefrom. "  {Hyatt  v.  Alleny 
56  N.  Y.  553,  557.)  The  chance  that  this  surplus  might  readily 
be  wiped  out  at  any  time  in  the  ordinary  course  of  business  is 
particularly  apparent,  for  it  was  largely  invested  in  chattel 
mortgages  on  saloons  and  in  loans  to  saloon  keepers.  Given  the 
enactment  of  a  prohibition  law,  this  surplus  would  vanish  over 
night.  It  does  not  seem  to  me  to  be  accurate  in  a  legal  sense, 
to  say  that  certificates  of  stock,  or  the  proceeds  of  their  sale, 
^^  represent "  a  proportionate  part  of  all  the  assets  of  a  corpora- 
tion. The  certificates  merely  represent  certain  rights  of  the 
holder;  his  right  to  vote,  his  right  to  share  in  dividends  declared, 
and  his  right,  on  liquidation,  to  share  in  the  property,  but 
only  after  creditors  have  been  satisfied.  Furthermore,  it 
does  not  seem  to  me  that,  even  from  a  lay  point  of  view,  the 
price  paid  for  the  stock  *^ represents"  or  is  much  affected  by 
the  corporation's  surplus.  The  surplus  is  an  element,  but  so  is 
good  will,  future  earning  capacity,  and  the  ability  and  char- 
acter of  those  who  control  and  conduct  the  company.  As  pointed 
out  by  the  learned  referee,  when  we  get  to  trying  to  apportion 
and  segregate  the  particular  element  in  the  agreed  price  repre- 
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senting  the  value  attributed^  in  the  minds  of  the  bargaining 
parties,  to  the  surplus  existing  at  the  moment,  we  are  entering 
into  the  field  of  speculation  and  uncertainty. 

So  far  as  concerns  the  intimated  illegality  of  increasing  the 
corpus  of  a  trast  fund  by  accumulations  from  the  income,  the 
question  does  not  arise  in  a  case  where  the  subject  of  the  trust 
is  the  shares  of  a  corporation,  as  was  pointed  out  on  page 
437  of  the  opinion  of  Mr.  Justice  Cullen,  in  Matter  of  Rogers 
(22  App.  Div.  428). 

It  remains  only  to  see  whether  any  such  injustice  to  the  life 
beneficiary  is  established,  warranting  the  court's  interference,  as 
in  Laivrence  v.  Littlefield  (215  N.  Y.  661),  within  the  rule  in 
the  Osborne  case.  Assuming  that  the  rule  in  the  Osborne  case 
be  extended  to  reach  every  case  of  injustice  to  the  life  beneficiary 
whereby  the  remainderman  profits,  irrespective  of  the  legal 
forms  employed,  the  circumstances  of  this  case  disclose  no 
injustice.  The  price  realized  was  concededly  ample.  It  was  to 
the  interest  of  the  trustees  as  individuals,  apart  from  their 
duty  as  trustees,  to  get  the  highest  possible  price.  Previous  to 
the  sale,  the  beneficiary's  income  was  swelled  by  the  corpora- 
tion's policy  of  employing  its  surplus  as  capital.  Subsequent 
to  the  sale,  if  any  part  of  the  surplus  is  represented  in  the  price 
reahzed,  the  beneficiary  will  continue  to  benefit  by  it,  for  it  will 
remain  a  part  of  the  principal  and  continue  to  earn  him  addi- 
tional income  just  as  it  did  when  it  was  employed  as  a  part  of 
the  corporation's  capital.  Before  the  sale,  the  beneficiary  had 
an  uncertain  income,  based  upon  dividends  ranging  from  two 
to^twelve  per  centum  and  averaging  seven  per  centum  annually. 
Now  he  has  a  fixed  and  certain  income,  based  upon  an  invest- 
ment of  the  proceeds  of  the  stock  sold  at  a  top  price  and  at  a 
period  of  the  corporation's  greatest  prosperity.  His  only 
grievance  is  that  he  cannot  now  spend  a  part  of  the  proceeds  of 
the  sale,  thus  not  only  reducing  the  corpus  of  the  trust,  but 
reducing  his  annual  income  from  the  trust.  There  is  no 
injustice  to  him  in  the  situation,  and  the  apportionment  con- 
tended for  by  the  appellant,  Albert  Schaefer,  was  properly 
refused. 

Another  point  involved  is  the  appeal  by  the  executors  from 
that  part  of  the  decree  holding  that  they  should  not  be  per- 
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mitted  to  apply  presently  out  of  the  income  payable  to  Albert 
Schaefer  a  sum  sufficient  to  reimburse  the  principal  to  the 
extent  of  the  premiums  which  were  paid  by  the  trustees  upon 
the  purchase  of  the  corporate  stock  of  the  city  of  New  York, 
beyond  a  proportionate  amount  each  year  based  upon  the  life 
of  each  bond,  so  as  to  bring  each  bond  to  par  at  its  maturity. 
It  appears  that  about  the  year  1902  and  during  the  year  1903 
the  trustees  changed  the  form  of  the  investment  of  a  portion  of 
the  trust  fund  held  by  them  for  the  benefit  of  Albert  Schaefer 
from  bonds  and  mortgages  secured  by  real  estate  to  New  York 
city  bonds  and  stock.  Before  doing  so  the  trustees  procured 
from  Albert  Schaefer  a  direction  or  letter  of  authority  in  which 
he  authorized  them  to  retain  from  the  income  now  in  or  here- 
after to  come  into  their  hands  enough  to  reimburse  the  princi- 
pal of  the  trust  estate  for  the  amount  paid  out  over  and  above 
the  par  value  of  the  bonds  or  stock  and  to  reimburse  them  for 
any  expenses  incurred  for  the  sale  of  the  bonds  and  mortgages. 
Albert  Schaefer  signed  this  letter  on  the  advice  of  his  attorney 
but  testified  that  he  only  did  so  on  being  informed  by  the 
attorney  that  the  trustees  would  have  the  power  to  do  it  even 
without  the  letter  (which  was,  of  course,  incorrect).  The 
i-eferee  correctly  held  that  this  improvident  arrangement  on 
behalf  of  the  life  tenant  should  not  be  upheld,  particularly  as 
the  remaindermen,  who  included  the  trustees,  were  greatly 
benefited  by  this  arrangement.  While  the  trustees  had  the 
right  to  amortize  the  premium,  they  were  bound  to  take  into 
consideration  the  time  when  each  bond  was  payable.  Other- 
wise, if  tiie  life  tenant  died  shortly  after  the  deduction  of  a 
sum  sufficient  to  amortize  the  entire  premium  paid  on  all  the 
bonds,  irrespective  of  the  maturing  of  the  several  bonds,  the 
remaindermen  would  be  getting  the  bonds  below  their  market 
price  at  the  expense  of  the  life  tenant's  income.  The  consent 
of  the  life  tenant  was  tantamount  to  an  attempt  on  his  part  to 
assign  a  part  of  the  income  of  the  trust  which  had  not  accrued 
at  the  date  of  the  instrument,  which  is  invalid  under  section 
15  of  the  Personal  Property  Law  (Consol.  Laws,  chap.  41 
[Laws  of  1909,  chap.  45],  as  amd.  by  Laws  of  1911,  chap.  327), 
re-enacting  in  amended  form  section  3  of  the  former  Personal 
Property  Law  (Gen.  Laws,  chap.  47  [Laws  of  1897,  chap.  417], 
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as  amd.  by  Laws  of  1903,  chap.  87).  The  proper  rule  is  that  in 
accord  with  the  decision  of  the  Court  of  Appeals  in  Matter  of 
Stevens  (187  N.  Y.  471),  followed  by  the  referee,  and  his  deter- 
mination in  this  respect  should  be  affirmed. 

There  is  one  further  point  to  be  considered,  involved  in*  the 
appeal  of  the  trustees  from  the  decree  of  the  surrogate  with 
respect  to  commissions  of  the  trustees.  It  appears  that  the 
trustees  rendered  annual  accounts  to  the  life  tenant  and  were, 
therefore,  entitled  to  commissions  at  the  annual  rests.  They  did 
not,  however,  retain  the  full  commissions  to  which  they  were 
entitled,  claiming  that  during  these  years  it  was  not  entirely 
clear  just  what  they  were  entitled  to  as  commissions,  the  period 
being  when  the  compensation  of  trustees  on  the  basis  of  annual 
rests  was  not  declared  or  understood  with  certainty.  However, 
at  the  time  of  the  last  statement  rendered  by  the  trustees  prior 
to  the  accounting  which  is  the  subject  of  this  proceeding,  to 
wit,  on  July  1,  1914,  the  full  amount  of  income  on  hand  was 
paid  over  to  the  cestui  que  trusty  leaving  nothing  but  principal 
in  the  hands  of  the  trustees.  During  the  time  intervening 
between  July  1,  1914,  and  July  31,  1914,  the  date  of  this 
accoimting,  there  is  nothing  to  indicate  that  the  trustees  received 
any  income.  On  July  20,  1914,  they  sold  $7,000  par  value  of 
New  York  city  bonds  at  a  loss  of  $1,088.66  and  transferred  the 
proceeds,  amounting  to  $6,848. 18,  to  the  income  account,  thereby 
obtaining  for  the  purposes  of  this  accounting,  and  after  the 
deduction  of  additional  commissions  claimed  by  them,  the  sum 
of  $5,279.19,  set  forth  in  the  account  as  income  on  hand.  Out 
of  this  they  propose  to  pay  themselves  the  fees  that  they  claim 
they  were  entitled  to,  but  which  they  did  not  actually  i*etain 
during  the  period  of  the  payments  referred  to.  I  think  that 
under  all  the  circumstances  the  surrogate  was  correct  in  hold- 
ing them  to  the  rule  stated  in  Cook  v.  Stockwell  (206  N.  Y. 
481),  that,  having  retained  commissions  upon  the  income  paid 
by  them,  they  will  be  deemed  to  have  waived  any  commissions 
to  which  they  were  entitled  in  excess  of  the  amount  retained. 

Accordingly,  the  decree  of  the  surrogate  should  be  affirmed, 
without  costs. 

Davis,  J.,  concurred. 
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Decree  modified  as  indicated  in  opinion,  with  costs  to 
objector,  appellant,  payable  out  of  the  corpus  of  the  trust 
fund,  and  matter  remitted  to  surrogate  as  directed  in  opinion. 
Order  to  be  settled  on  notice. 


FcBST  National  Bank  op  Ann  Arbor,  MiomaAN,  Respondent, 
v.  John  Farson  and  William  Farson,  Individually  and  as 
Copartners  Doing  Business  under  the  Name  and  Style  of 
Farson,  Son  &  Company,  Appellants. 

First  Department,  May  18,  1917. 

Contract — agreement  by  member  of  partnership  doing  a  brokerage 
business  to  repurchase  bonds  bought  by  customer— implied  author- 
ity ~  evidence  —  presumption  —  burden  of  prool 

The  question  as  to  whether  a  member  of  a  partnership  engaged  in  bank- 
ing and  dealing  with  investment  securities  has  implied  authority  to 
guarantee  to  a  purchaser  of  bonds  the  principal  and  interest  and  to  bind 
his  firm  to  repurchase  the  bonds  at  the  end  of  a  specified  time  if  the 
purchaser  so  desires,  depends  upon  the  facts  in  each  particular  case, 
there  being  no  general  rule. 

Where  the  plaintiff  purchased  bonds  relying  upon  such  guarcmty  and 
promise  made  by  a  member  of  a  partnership  without  actual  authority, 
and  having  proved  a  written  g^uaranty,  relies  upon  the  presumption 
that  the  partner  executing  the  same  had  implied  authority  owing  to  the 
nature  of  the  partnership  business,  and  it  appears  that  the  bonds  sold 
belonged  to  the  partnership  and  matured  in  eight  years,  there  is  a  pre- 
sumption of  implied  authority,  and  the  burden  is  upon  the  defendants, 
sued  for  a  breach  of  the  gniAra,i^ty  to  repurchase,  to  give  evidence  as  to 
whether  the  guaranty  was  within  the  ordinary  manner  of  carrying  on 
the  firm^s  bnsinesa  Hence,  where  the  defendants  offered  no  testimony 
on  this  question,  it  was  proper  for  the  court,  in  a  trial  without  a  jury, 
to  render  judgement  for  the  plaintiff. 

Appeal  by  the  defendants,  John  Farson  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
the  15th  day  of  December,  1916,  upon  the  decision  of  the  court 
after  a  trial  before  the  court  without  a  jury. 

Charles  F,  Brovm  [Samuel  8,  Myers  with  him  on  the  brief], 
for  the  appellants. 

Arnold  L,  Davis^  for  the  respondent. 

Digitized  by  VjOOQIC 


136  First  National  Bank  v.  Farson. 

First  Department,  May,  1917.  [Vol.  178. 

Shearn,  J. : 

On  February  16,  1906,  at  Chicago,  John  Farson,  Sr.,  and  the 
defendant  John  Farson,  Jr,,  both  of  Chicago,  entered  into 
copartnership  articles  for  the  purpose  of  carrying  on  '^  the  bus- 
iness of  banking  and  dealing  in  investment  securities  in  the 
cities  of  Chicago  and  New  York."  The  firm  as  originally  con- 
stituted carried  on  this  business  until  July  1,  1909,  under  the 
name  of  Farson,  Son  &  Company,  when  a  new  firm  of  the 
same  name  was  organized  having  an  additional  partner.  This 
1909  firm  carried  on  the  same  business  until  the  death  of  John 
Farson,  Sr.,  on  January  18, 1910,  soon  after  which  the  executrix 
of  John  Farson,  Sr.,  transferred  to  the  defendant  WilUam  Far- 
son  all  of  the  then  late  John  Farson,  Sr.'s  interest  in  the  firm. 
On  March  1,  1910,  the  two  defendants,  John  Farson,  Jr.,  and 
William  Farson,  and  a  certain  John  A.  McElroy,  became 
copartners  under  the  name  of  Farson,  Son  &  Company,  and  the 
firm  continued  the  same  business  until  its  dissolution  on  Octo- 
ber 1, 1912,  by  agreement,  on  which  date  the  defendants  John 
Farson  (Jr.)  and  William  Farson  entered  into  the  present 
partnership  of  the  same  name  and  continuing  in  the  same 
business. 

On  January  1,  1907,  the  Eden  Irrigation  and  Land  Company 
mortgaged  its  properties  to  secure  an  issue  of  bonds,  maturing 
January  1,  1916,  payable  at  the  office  of  Farson,  Son  &  Com- 
pany in  Ne\y  York.  Under  the  deed  of  trust,  Farson,  Son  & 
Company  were  appointed  and  became  the  fiscal  agents  of  the 
Eden  Irrigation  and  Land  Company.  Prior  to  the  transactions 
in  suit  the  firm  acquired  and  owned  certain  of  these  bonds, 
which,  in  the  ordinary  course  of  the  business  of  the  firm  in 
"dealing  in  investment  securities,"  it  undertook  through  its 
bond  salesman  Watling  to  sell  to  the  plaintiff.  John  Farson, 
Sr.,  instructed  Watling  that  he  might  offer,  on  behalf  of  the 
partnership,  to  guarantee  the  principal  and  interest  of  five  of 
the  Eden  bonds  if  the  plaintiff  would  purchase  the  same.  Pur- 
suant to  this  authorization,  Watling  made  such  an  offer,  and 
on  April  10,  1908,  wrote  to  Farson,  Son  &  Company  advising 
the  firm  of  the  transaction:  "  First  Natl  Bank  of  Ann  Arbor 
$5000  Edens  at  99  and  int.,  you  to  guarantee  to  repurchase  at 
end  of  two  years  if  they  desire  and  also  to  guarantee  int.  and 
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prin.''  On  receipt  of  this  letter,  John  Farson,  Sr.,  affixed  the 
signature  ''  Farson,  Son  &  Company  "  to  the  guaranty  sued  on, 
contained  in  a  letter  on  the  stationery  of  the  firm,  addressed  to 
the  plaintiflf,  and  reading: 

"Confirming  the  arrangement  made  with  you  by  our  Mr. 
Watling. 

"  For  value  received,  we  hereby  guarantee  payment  of  prin- 
cipal and  interest  promptly  at  maturity  of  the  following  bonds, 
namely: 

"Nos.  268-269-2Y0-271-2Y2. 

"Eden  (Wyoming)  Irrigation  &  Land  Company. 

"One  Thousand  ($1,000)  each,  dated  January  1st,  1907, 
maturing  January  Ist,  1916. 

"And  second.  For  value  received,  we  hereby  agree  to 
repurchase  from  you,  if  you  so  desire,  at  the  expiration  of  two 
years,  the  said  bonds  at  the  price  paid  by  you  with  the  accrued 
interest." 

This  letter  of  guaranty  was  sent  by  the  firm's  cashier,  under 
the  direction  of  John  Farson,  Sr.,  to  the  plaintiflf  with  the 
bonds,  and  a  request  was  made  in  the  letter  transmitting  them 
for  a  remittance.  Relying  upon  the  guaranty,  plaintiflf 
promptly  paid  for  the  bonds.  At  their  maturity  the  bonds 
were  presented  for  payment  at  the  office  of  Farson,  Son  & 
Company  in  New  York,  but  they  were  not  paid.  Thereupon 
plaintiflf  on  February  18,  1916,  demanded  payment  of  the 
bonds  from  the  defendants  by  virtue  of  the  guaranty. 

It  being  conceded  that  John  Farson,  Sr.,  had  no  actual 
authority  to  make  the  contract  of  guaranty  and  repurchase, 
these  facts  present  the  question  whether  the  contract  was 
within  his  implied  authority.  "Every  general  partner  is 
agent  for  the  partnership  in  the  transaction  of  its  business, 
and  has  authority  to  do  whatever  is  necessary  to  carry  on  such 
business  in  the  ordinary  manner."  (Partnership  Law  [Gten. 
Laws,  chap.  51;  Laws  of  1897,  chap.  420],  §  5;  now  Partner- 
ship Law  [Consol.  Laws,  chap.  39;  Laws  of  1909,  chap.  44], 
I  5.  See,  also.  Union  National  Bank  v.  Underhillj  102 
N.  Y.  336,  340.)  Thus,  while  concededly  the  sale  of  the  bonds 
was  within  the  scope  of  the  partnership  business,  it  must  also 
appear  that  the  guaranty  given  to  promote  the  sale  was  within 
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the  ordinary  manner  of  carrying  on  such  business.  No  gen- 
eral rule  for  answering  the  question  can  be  laid  down.  It 
must  depend  upon  the  facts  developed  in  each  particular  case. 
Plaintiff  relied  upon  the  presumption  arising  from  the  /acts 
above  recited;  defendants  introduced  no  evidence  concerning 
the  ordinary  manner  of  conducting  such  a  business.  The  real 
question  in  this  case,  therefore,  is  whether  the  law  casts  upon 
the  plaintiff  or  upon  the  defendants  the  burden  of  coming  for- 
ward with  evidence  as  to  the  guaranty  being  within  the  ordi- 
nary manner  of  carrying  on  this  firm's  business.  Where  the 
act  in  question  is,  as  a  matter  of  common  knowledge,  mani- 
festly extraordinary  and  unusual  in  carrying  on  a  famihar  and 
ordinary  business,  it  may  well  be  that  the  burden  of  coming 
forward  with  proof  should  rest  upon  the  plaintiff.  Such, 
for  example,  would  be  the  case  if  this  guaranty  were  of  the 
payment  of  principal  and  interest  of  a  series  of  bonds,  issued 
by  a  third  party,  maturing  at  a  very  remote  period,  say  fifty 
years  or  more.  But  no  such  rule  should  apply  in  a  case  like 
this,  where  the  bonds  had  only  eight  years  to  run,  and 
especially  where  the  firm  was  promoting  a  sale  of  its  own 
property.  In  this  connection  the  case  of  Johnston  v.  Trash 
(116  N.  Y.  186)  is  very  suggestive.  There  the  defendants  were 
partners,  engaged  in  a  general  banking  and  brokerage  busi- 
ness, and  the  managing  partner  bought  for  a  client  and  sold 
to  him  certain  bonds,  agreeing  at  the  time  of  the  sale  to 
repurchase  them  at  any  time  at  the  price  paid.  In  an  action 
by  the  purchaser  to  recover  the  price  paid  the  Court  of 
Appeals  said:  *^No  evidence  is  found  in  the  record  which 
would  justify  the  court  in  holding  as  a  matter  of  law,  that  the 
promise  upon  which  the  action  was  brought  was  so  far  beyond 
the  scope  of  the  business  of  the  firm,  that  the  plaintiff  had  no 
right  to  rely  upon  it.  The  evidence  was  sufficient  to  cast  upon 
the  defendants  the  burden  of  rebutting  the  presumption  arising 
from  the  evidence  and  the  pleadings,  and  they  having  failed  to 
do  this  no  error  was  committed  in  refusing  to  nonsuit  on  the 
ground  that  the  managing  partner  had  no  authority  to  bind 
the  firm  by  this  contract." 

In  the  Johnston  case  it  was  not  averred  in  the  answer  that 
the  promise  to  take  back  the  bonds  was  beyond  the  scope  of 
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the  partnership  business,  whereas  in  the  case  at  bar  the 
answer  tenders  that  issue,  but  the  burden  of  coming  forward 
with  proof  on  this  issue  is  not  determined  by  the  form  of  the 
answer  but  turns  upon  the  facts  in  the  case.  In  the  case  at 
bar,  as  in  the  very  similar  Johnston  case,  no  evidence  is  found 
in  the  record  which  would  justify  the  court  in  holding  as  a 
matter  of  law  that  the  promise  upon  which  the  action  is 
brought  was  so  far  beyond  the  scope  of  the  business  of  the 
firm  that  the  plaintiff  had  no  right  to  rely  upon  it.  This 
accords  with  a  familiar  and  wholesome  rule  with  respect  to  the 
burden  of  proof  where  the  facts  support  an  inference  in  plain- 
tiff's favor,  for  it  would  obviously  be  extremely  difficult,  if  not 
impossible,  for  the  plaintiff  to  establish  that  this  guaranty  was 
within  the  ordinary  manner  of  the  defendants' conduct  of  their 
business,  whereas  proof  that  it  vras  wholly  extraordinary  and 
unusual  to  make  such  a  guaranty  in  the  ordinary  business  of 
dealing  in  investment  securities  would  be  readily  available  to 
the  defendants  and,  so  far  as  the  transactions  of  this  particular 
firm  are  concerned,  would  be  entirely  under  its  control. '  The 
defendants  having  elected  to  rest  without  attempting  to  bring 
forward  any  evidence  on  this  head,  and  the  facts  being  such  as 
readily  to  raise  and  support  a  presumption  that  the  guaranty 
was  within  the  ordinary  manner  of  promoting  a  transaction 
which  was  clearly  within  the  scope  of  the  firm's  business  and 
exclusively  for  the  firm's  benefit,  the  judgment  was  right  and 
should  be  affirmed,  with  costs. 

Clarke,  P.  J.,  Lauqhlin,  Scott  and  Davis,  JJ.,  concur: ed. 

Judgment  affirmed,  with  costs. 
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In  the  Matter  of  the  Application  of  Leonard  M.  Wallstein, 
Commissioner  of  Acooxmts  of  the  City  of  New  York, 
Respondent,  for  a  Warrant  for  the  Arrest  and  Commitment 
to  Jail  of  Francis  H.  Ruhe,  Appellant. 

First  Department,  May  18,  1917. 

Bvidence  —  inTestigation  of  municipal  department  nnder  section  110 
of  the  charter  of  the  city  of  New  York— abrogation  of  municipal 
contract —>  question  as  to  financial  condition  of  incorporated  con- 
tractor— refusal  of  witness  to  answer — contempt  —  refusal  to  obey 
subpcena  duces  tecum — practice. 

Where  in  an  examination  into  the  administration  of  the  office  of  the  com- 
missioner of  the  department  of  water  supply,  gas  and  electricity  in  the 
city  of  New  York,  pursuant  to  section  119  of  the  charter,  it  is  a  question 
whether  the  commissioner  was  guilty  of  acts  '^  contrary  to  the  interests 
of  the  City  of  New  Tork^'  in  declaring  a  municipal  contract  abandoned 
and  terminated,  an  officer  of  the  corporation  with  which  the  contract 
was  made  when  called  as  a  witness  is  not  entitled  to  refuse  to  answer 
questions  bearing  upon  the  financial  condition  of  his  comi>any  and  its 
ability  to  perform  the  contract  upon  the  theory  that  the  evidence  calls 
for  the  disclosure  of  business  secrets. 

Such  testimony  is  not  irrelevant  upon  the  ground  that  the  only  question 
involved  is  the  good  faith  of  the  conunissioner,  for,  while  the  commis- 
sioner is  personally  interested  in  the  outcome  of  the  investigation,  the 
interests  of  the  taxpayers  of  the  city  are  equally  involved. 

Neither  is  such  witness  excused  for  failing  to  obey  a  subpcena  to  produce 
the  corporation's  books  and  papers  on  such  investigation. 

Although  such  witness  was  properly  adjudged  to  be  guilty  of  contempt, 
and  a  decision  to  that  effect  has  been  granted  by  the  court,  it  is  irregular 
to  commit  the  witness  for  contempt  without  entering  the  order,  when  on 
subsequently  appearing  in  the  investigation  he  persisted  in  a  refusal  to 
testify.  Hence  a  commitment  issued  under  such  circumstances  without 
notice  will  be  vacated  and  the  matter  remitted  to  the  Special  Term  for 
the  entry  of  the  proper  order. 

Appeal  by  Francis  H.  Buhe  from  an  order  of  the  Supreme 
Court,  made  at  the  New  York  Special  Term  and  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  or  about  the 
27th  day  of  February,  1917,  denying  his  motion  to  vacate  the 
writ  of  commitment  herein. 

Irving  Gordon^  for  the  appellant. 

Terence  Farley^  for  the  respondent. 
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Shbarn,  J. : 

The  oommissioner  of  accounts  of  the  city  of  New  York  was 
duly  directed  by  the  mayor  to  conduct,  pursuant  to  the  provisions 
of  section  119  of  the  Greater  New  York  charter,  an  examination 
of  the  administration  of  the  office  of  the  commissioner  of  the 
department  of  water  supply,  gas  and  electricity.  (See  Laws  of 
1901,  chap.  466,  §  119,  as  amd.  by  Laws  of  1916,  chap.  617.) 
Thereafter  and  pending  the  investigation,  the  PubUc  Lighting 
Service  Corporation  filed  with  the  commissioner  of  accounts 
written  charges  against  the  commissioner  of  the  department  of 
water  supply,  gas  and  electricity,  complaining  of  specific  acts  of 
misconduct  in  his  office  in  coimection  with  the  awarding  of  a  con- 
tract to  the  complainant  for  gas  street  lighting  and  thereafter, 
declaring  the  contract  abandoned  and  terminated.  The  com- 
missioner of  the  department  of  water  supply,  gas  and  electric- 
ty  filed  with  the  commissioner  of  accounts  an  answer  to  the 
charges,  and  thereupon  the  commissioner  of  accoimts  proceeded, 
as  directed  by  the  mayor,  to  conduct  the  investigation  and  pro- 
ceeded in  the  first  instance  to  examine  into  the  matters  involved 
in  the  charges  filed.  For  the  purpose  of  ascertaining  the  facts, 
Francis  H.  Buhe,  the  appellant,  president  of  the  Public  Light- 
ing Service  Corporation,  was  sworn  as  a  witness  and  testified 
at  great  length  to  the  facts  with  reference  to  the  various  bids 
by  his  company  and  a  competitor,  the  rejection  of  his  com- 
pany's bids  after  unsuccessful  efforts  on  the  part  of  the  com- 
missioner of  the  department  of  water  supply,  gas  and  elec- 
tricity to  obtain  detailed  information  concerning  the  company's 
financial  standing  and  ability  to  perform  the  contract,  the  sub- 
sequent award  of  a  contract,  its  termination  and  the  award  of 
a  contract  to  a  competitor.  Upon  cross-examination  at  the 
hands  of  counsel  for  the  commissioner  of  water  supply,  gas 
and  electricity,  the  witness  refused  to  answer  questions 
bearing  upon  the  financial  condition  of  his  company  and  its 
ability  to  perform  the  contract,  and  refused  to  produce 
papers  and  books  of  the  company  bearing  upon  said  matters, 
in  pursuance  of  a  subpoena  duly  served.  The  objection  wae 
first  made  that  the  evidence  called  for  the  disclosure  of  busi- 
ness secrets,  the  disclosure  of  which  would  be  prejudicial  to  the 
company  and  of  benefit  to  its  competitor,  and  further  that  the 
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In  the  Matter  of  the  Application  of  Pantha  Brown  Berry, 
Appellant,  as  to  the  Removal  of  Ira  M.  Huggan,  as  Substi- 
tuted Trustee  xmder  a  Certain  Deed  of  Trust,  Respondent, 
Dated  and  Executed  October  18, 1911,  by  Her  for  Her  Benefit, 
and  for  Other  Relief. 

First  Department,  May  4,  1917. 

Trusts — revocation  under  section  23  of  Personal  Property  Law  — 
jurisdiction  where  trust  is  executed  in  and  parties  are  residents  of 
foreign  State  —  consent  —  beneficial  interest  in  trust. 

^Vhere  a  deed  of  trust  of  personal  property  was  executed  in  Massachusetts, 
and  all  the  parties  interested  are  residents  of  said  State  and  the  prop- 
erty will  follow  the  trustee,  an  application  by  the  settlor  for  the  revoca- 
tion of  the  trust  under  section  23  of  the  Personal  Property  Law  of  this 
State  should  be  made  to  the  court  in  Massachusetts. 

A  home  for  aged  and  indigent  persons  having  an  agreement  with  an  inmate 
and  her  trustee  under  which  it  was  to  receive  from  the  trustee  a  certain 
sum  per  week,  is  beneficially  interested  in  the  trust  so  as  to  make  its 
written  consent  essential  to  a  revocation  under  section  23  of  the  Personal 
Property  Law. 

Appeal  by  the  petitioner,  Pantha  Brown  Berry,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  oflBce  of  the  clerk  of  the  county  of  New 
York  on  the  26th  day  of  February,  1917,  denying  the  applica- 
tion of  the  petitioner  to  terminate  a  trust  of  personal  property. 

Henry  S.  Mansfield^  for  the  appellant. 

George  H.  Fletcher ,  for  the  respondent. 

Davis,  J.  : 

On  October  18,  1911,  Mrs.  Berry,  an  aged  lady  and  an  inmate 
of  the  Gilbert  Home  for  Aged  and  Indigent  Persons  in  Glou- 
cester, Mass.,  executed  a  deed  of  trust  to  William  A.  Pew,  Jr., 
as  trustee,  conveying  to  the  trustee  certain  real  and  personal 
estate  for  certain  trust  purposes  set  forth  therein. 

Among  the  designated  objects  of  the  trust  were  the  payment 
to  the  home  of  whatever  it  had  spent  on  her  account,  payment 
for  all  services  the  home  had  rendered  to  her  previous  to  the 
execution  of  the  deed  of  trust,  the  reimbursement  of  the  home  for 
any  sums  it  should  spend  on  her  account  and  for  such  services  as 
it  may  render  her  subsequent  to  the  execution  of  the  deed  of  trust. 
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On  March  10,  1913,  Ira  M.  Huggan,  of  Boston,  Mass.,  by  an 
order  of  the  Supreme  Court  of  the  State  of  New  York  was 
appointed  trustee  in  the  place  of  William  A.  Pew,  Jr.  The 
settlor  has  brought  this  proceeding  to  revoke  the  trust  under 
section  23  of  the  Personal  Property  Law  of  this  State,  which 
provides  that  a  trust  of  this  kind  may  be  revoked  upon  the 
written  consent  of  all  persons  beneficially  interested  in  a  trust 
in  personal  property.  (Consol.  Laws,  chap.  41  [Laws  of  1909, 
chap.  45],  §  23,  as  added  by  Laws  of  1909,  chap.  247.)  AH  of  the 
property  in  question  here  is  personal  property. 

This  application  should  have  been  made  to  the  court  in 
Massachusetts  and  not  to  the  court  in  New  York.  The  deed  of 
trust  was  executed  in  Massachusetts,  all  of  the  parties  inter- 
ested are  residents  of  Massachusetts,  and  the  property  will  follow 
the  trustee.  The  question  of  revoking  the  trust  is  peculiarly 
within  the  jurisdiction  of  the  court  of  Massachusetts.  But 
assuming  that  this  court  should  deem  it  proper  to  entertain  the 
application  to  revoke  the  trust,  it  would  have  to  be  denied  for 
lack  of  the  written  consent  to  the  revocation  of  the  home  in 
Gloucester.  That  this  home  still  has  a  beneficial  interest  in  the 
trust  is  shown  in  the  terms  of  an  agreement  entered  into 
between  the  petitioner,  the  home  and  the  trustee,  on  January 
30,  1913. 

It  appears  that  the  petitioner  became  an  inmate  of  the  home 
June  10, 1902.  At  that  time  she  signed  a  paper  agreeing  to  assign 
to  the  home  all  her  present  and  future  property.  Subsequently 
she  inherited  about  $40,000  worth  of  property  from  her  brother. 
Thereupon  on  January  30,  1913,  she  made  an  arrangement 
with  the  home  under  which  she  agreed  that  her  trustee  should 
pay  the  home  $3,000  in  full  settlement  of  all  claims  of  the  home 
against  her  for  board,  etc.,  down  to  September  1,  1912,  and  it 
was  also  agreed  between  the  home,  the  trustee  and  the  petitioner, 
that  thereafter  the  home  should  receive  from  the  trustee  $7 
a  week  for  her  care,  except  charges  for  nursing  and  medical 
attendance.  It  is,  therefore,  quite  evident  that  the  home  is 
beneficially  interested  in  this  trust,  and  that  its  written  consent 
is,  therefore,  essential  to  the  revocation  of  the  trust  under  the 
laws  of  New  York. 

App.  Div.— Vol.  CLXXVIII.        10 
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The  appeal  is  dismissed,  with  ten  dollars  costs  and  disburse- 
ments to  be  paid  out  of  the  trust  estate. 

CiiARKE,  P.  J.,  Scott,  Smith  and  Page,  JJ.,  concurred. 

Appeal  dismissed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  Edward  Carpel,  an  Attorney,  Respondent. 

First  Department,  May  18,  1917. 

Attorney  at  liAW— admissioii  of  non-resident  attorney  on  motion  revoked. 

Admission  to  the  bar  of  this  State  of  a  Pennsylvania  attorney,  on  motion 
revoked  upon  the  ground  that  he  had  not  been  admitted  to  practice  in 
the  Supreme  Court  of  Pennsylvanic^  which  is  the  highest  court  of  law 
in  that  State,  and  for  fraudulent  statement  in  his  affidavit  that  he  had 
practiced  continuously  in  the  courts  of  Pennsylvania  since  his  admis- 
sion, and  for  failure  to  state  that  he  had  heen  indicted  in  said  State. 

DiscffUNARY  proceedings  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

Einar  Chrystie,  for  the  petitioner. 

O^Gorman,  Battle  &  Vandiver^  for  the  respondent. 

Clarke,  P.  J. : 

The  respondent  in  February,  1905,  was  admitted  upon  motion 
to  practice  as  an  attorney  and  counselor  at  law  by  the  Appellate 
Division,  First  Department. 

The  petition  alleges  that  in  June,  1896,  respondent  was 
admitted  to  practice  in  the  courts  of  the  city  and  county  of 
Philadelphia  and  in  the  Orphan's  Court,  and  in  October,  1899, 
he  was  admitted  to  practice  in  the  Superior  Court  of  the  State 
of  Pennsylvania.  In  April,  1901,  he  was  indicted  in  the  city 
of  Philadelphia  upon  the  charge  of  stealing  a  gold  watch  which 
he  had  received  from  a  client  to  deposit  as  security  for  a  bail 
bond,  and  in  May,  1902,  he  was  again  indicted  upon  the  charge 
of  stealing  $135  belonging  to  a  client.  A  short  while  after  this 
last  indictment  had  been  filed  against  him  respondent  left 
Philadelphia  and  went  to  Pittsburgh,  where  he  was  employed  in 
newspaper  work.  He  remained  in  Pittsburgh  for  two  years,  but 
did  not  practice  law  in  Pennsylvania  after  he  had  been  indicted. 
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Bespondent  based  his  application  upon  his  admission  to  the 
bar  in  Pennsylvania,  and  submitted  an  affidavit,  verified  by 
him,  in  which  among  other  things  he  states: 

"  3.  I  have  practised  continuously  in  the  courts  of  the  City 
and  County  of  Philadelphia  since  my  admission  of  June  1st, 
A.  D.  1896,  and  of  my  admission  of  June  1st,  1896,  in  the 
Orphan's  Court,  and  of  my  admission  to  the  Superior  Court  of 
Pennsylvania  of  October  5th,  1899." 

This  statement  was  untrue  in  that  the  respondent  had  not 
practiced  continuously  in  the  courts  of  Pennsylvania  from  the 
date  of  his  admission  therein,  as  he  had  refrained  from  practicing 
in  that  State  after  his  indictment  in  1902.  The  respondent  con- 
cealed from  the  court  the  fact  that  he  had  been  indicted,  and 
although  the  indictment  charging  him  with  the  larceny  of 
$135  had  been  dismissed  in  February,  1904,  after  restitution 
had  been  made  to  the  complaining  witness,  the  other  indict- 
ment charging  him  with  the  larceny  of  the  gold  watch  was 
still  pending  at  the  time  he  made  his  application  for  admission 
to  the  bar  of  this  State. 

The  petition  further  alleges  that  Uie  respondent  was  never 
admitted  to  practice  in  the  Supreme  Court  of  Pennsylvania, 
which  is  the  highest  court  of  law  of  that  State,  and,  therefore, 
he  was  not  eligible  for  admission  to  the  bar  of  this  State  under 
rule  2  of  the  rules  of  the  Court  of  Appeals  governing  the 
adnoission  of  attorneys  and  counselors  at  law  without 
examination. 

The  answer  admits  the  filing  of  the  said  indictments,  alleges 
that  one  of  them  had  been  dismissed  before  his  admission  to 
the  bar  of  this  State  and  that  the  other  had  not.  It  further 
alleges  as  to  that  part  of  the  petition  which  alleges  that  the 
respondent  in  making  his  application  for  admission  to  the  bar 
stated  that  he  had  practiced  continuously  in  the  courts  of  the 
city  and  county  of  Philadelphia  since  his  admission  on  June  1, 
1896,  and  the  claim  in  said  petition  that  the  respondent  had  not 
practiced  continuously  in  the  courts  of  Philadelphia,  that  the 
fact  is  that  the  respondent  intended  to  state  that  he  had  prac- 
ticed continuously  for  three  years  before  being  admitted  to  the 
bar.  As  to  the  allegation  that  the  respondent  was  never 
admitted  to  practice  in  the  Supreme  Court  of  Pennsylvania, 
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the  fact  is  that  the  respondent  did  practice  in  the  Court  of 
Common  Pleas,  which  is  the  highest  court  of  original  jurisdic- 
tion in  Pennsylvania,  and  also  in  the  Orphan's  Court  and  in 
the  Superior  Court  of  Pennsylvania,  in  thecity  of  Philadelphia. 
Also  the  respondent  argued  at  least  two  appeals  in  the  Supreme 
Court  of  the  State  of  Pensylvania,  and  he  regarded  himself  as 
a  member  admitted  to  practice  in  that  court. 

Rule  2  of  the  rules  of  the  Court  of  Appeals  governing  the 
admission  of  attorneys  and  counselors  at  law,  as  amended  on 
June  24,  1903,  and  in  force  at  the  time  of  respondent's  admis- 
sion to  the  bar  provides  as  follows:  "  Any  person  who  has  been 
admitted  to  practice,  and  has  practiced  three  years  as  an 
attorney  and  counselor  in  the  highest  court  of  law  in  another 
State,  *  *  *  may,  in  the  discretion  of  an  Appellate  Division 
of  the  Supreme  Court,  be  admitted  and  licensed  without  an 
examination.  But  he  must  possess  the  other  qualifications 
required  bv  these  rules,  and  must  produce  a  letter  of  recom- 
mendation from  one  of  the  judges  of  the  highest  court  of  law 
of  such  other  State,  or  country,  or  furnish  other  satisfactory 
evidence  of  character  and  qualifications."* 

The  power  to  admit  to  the  bar  on  motion  was  in  February, 
1905,  conferred  "in  the  discretion  of  an  Appellate  Division." 
In  the  exercise  of  that  discretion,  the  court  should  be  informed 
truthfully  and  frankly  of  matters  tending  to  show  the  character 
of  the  applicant  and  his  standing  at  the  bar  of  the  State  from 
which  he  comes.  The  finding  of  indictments  against  him,  one 
of  which  was  still  outstanding  at  the  time  of  his  motion,  were 
facts  which  should  have  been  submitted  to  the  court,  with  such 
explanations  as  were  available.  Silence  respecting  them  was 
i-eprehensible  as  tending  to  deceive  the  court. 

Further,  I  am  of  the  opinion  that  a  deceit  was  practiced  upon 
the  court  which  admitted  him  by  the  phrase  in  his  affidavit: 
"  I  have  practised  continuously  in  the  courts  of  the  City  and 
County  of  Philadelphia,  since  my  admission  June  1st,  A.  D, 
1896."  He  had  not  practiced,  by  his  own  admission,  continu- 
ously in  said  courts  from  said  time  to  the  time  of  his  admission 
in  the  courts  of  this  State,  because  he  had  left  Philadelphia  in 

*  See  Gumming  &  GUbert's  Official  Court  Rules  (ed.  1907),  pp.  868, 
864.— [Rbp. 
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1902  and  had  gone  to  the  city  of  Pittsburgh,  where  he  had  been 
engaged  in  the  newspaper  business  and  had  refrained  from 
practicing  law  in  Pennsylvania  thereafter.  If  the  construction 
which  he  now  puts  upon  said  affidavit  is  permissible,  that  it 
was  intended  to  state  that  he  had  practiced  continuously  for 
the  period  required  by  the  rules  of  the  Court  of  Appeals^  quoted 
swpra,  namely^  three  years,  there  would  still  remain  the  fact 
that  he  did  not  bring  himself  within  the  condition  precedent 
provided  by  the  rule  for  admission  without  examination, 
namely,  that  he  must  have  been  admitted  to  practice  and  has 
practiced  three  years  as  an  attorney  and  counselor  in  the 
highest  court  of  law  in  another  State,  to  wit,  Pennsylvania. 
It  is  not  denied  that  he  was  never  admitted  to  practice  in  the 
Supreme  Court  of  the  State  of  Pennsylvania,  which  is  the 
highest  court  of  law  in  that  State.  He  was,  therefore,  ineligible 
and  this  court  was  without  power  to  admit  him. 

In  Matter  of  Backus  {151  App.  Div.  813)  the  court  said:  "The 
applicant  was  admitted  to  practice  in  the  several  courts  of  the 
forty-eighth  judicial  district  of  the  State  of  Pennsylvania,  but 
was  never  admitted  to  practice  in  the  Supreme  Court  of  that 
State,  as  is  necessary  to  entitle  him  to  practice  in  that  court, 
which  is  the  highest  court  in  the  State  of  Pennsylvania. 
Although  the  courts  in  which  the  applicant  has  been  admitted 
are  courts  of  the  highest  original  jurisdiction,  that  does  not 
entitle  him  to  admission  here  without  examination.  The  rules 
of  the  Court  of  Appeals  and  the  General  Rules  of  Practice  of 
the  Supreme  Court  provide  that  in  the  discretion  of  the  Appel- 
late Division  a  person  may  be  admitted  to  practice  in  the  courts 
of  this  State  without  examination,  who  has  been  admitted  to 
practice  and  has  practiced  for  the  required  length  of  time  as 
an  attorney  and  counselor  in  the  highest  court  of  law  in 
another  State.  (Bule  2,  Court  of  Appeals,  relating  to  admission 
of  attorneys  and  coxmselors  at  law;  Rule  1,  Gteneral  Rules  of 
Practice  of  the  Supreme  Court.) 

"Admission  xmder  our  rules  by  the  Appellate  Division 
admits  an  applicant  to  practice  in  all  the  courts  in  this  State, 
including  the  Court  of  Appeals,  which  is  the  highest  court. 
We  think  the  applicant  is  not  entitled  to  be  admitted  to  prac- 
tice in  this  State  without  being  admitted  to  practice  in  the 
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Supreme  Court  of  Pennsylvania  and  having  practiced  there 
for  the  required  length  of  time. 

"  The  application  should,  therefore,  be  denied. 

*^  Application  denied,  not  in  the  exercise  of  discretion,  but 
upon  the  sole  ground  that  this  court  has  no  authority  imder  rule 
2  of  the  Court  of  Appeals  and  rule  1  of  the  General  Rules  of 
Practice  of  the  Supreme  Court  to  admit  the  applicant,  it 
appearing  that  he  has  never  been  admitted  to  practice  in  the 
highest  court  of  law  in  the  State  of  Pennsylvania." 

In  Matter  of  Moskovitz  (169  App.  Div.  52Y)  this  court  said: 
*^It  is,  therefore,  clearly  established  that  at  the  time  the 
respondent  applied  for  admission  to  the  bar  he  was  not  legally 
qualified,  and  that  his  lack  of  qualification  was  covered  up  and 
concealed  by  the  false  affidavits  as  to  his  service  as  a  law  clerk, 
and  the  suppression  of  the  facts  as  to  other  employments 
during  the  same  period  that  he  claimed  to  have  been  serving 
a  regular  clerkship  in  a  law  office. 

"  Under  these  circumstances  his  admission  to  practice  was 
unauthorized  by  law  and  was  invalid.  *  *  *  The  only 
question  is  whether  respondent's  admission  to  the  bar  was  valid. 
Obviously  it  was  invalid  because  he  was  not  properly  qualified  to 
apply  for  admission.  It  follows  that  his  admission  must  be 
revoked  and  it  is  so  ordered." 

In  Matter  of  Pritchett  (122  App.  Div.  8);  Matter  of 
Osgoodby  (169  id.  626);  Matter  of  Marx  (115  id.  448);  Matter  of 
Leonard  (127  id.  493;  aflfd.,  198  N.  Y.  655);  Matter  of  Quit- 
man  (152  App.  Div.  865),  and  Matter  of  Singer  (156  id.  85)  the 
respondent  in  each  case  was  disbarred  for  deceit  practiced  in 
the  proceeding  by  which  he  was  admitted  to  the  bar  by  the  sup- 
pression of  facts  affecting  his  character,  conduct  and  standing. 

As  the  facts  are  admitted  by  the  answer,  there  is  no  necessity 
for  a  reference.  We  are  of  the  opinion  that,  as  it  is  xmdenied 
that  the  respondent  was  ineligible  for  admision  upon  motion  to 
the  bar  of  this  State  under  the  rules  of  the  Court  of  Appeals  in 
force  at  the  time  of  his  admission  the  order  entered  thereon  was 
invalid,  and  his  admission  must  be  revoked. 

Scott,  Smfth,  Page  and  Davis,  JJ.,  concurred. 

Admission  revoked.     Order  to  be  settled  on  notice. 
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The  People  op  the  State  of  New  York  ex  rel.  Gertrude 
Crane,  as  Administratrix,  etc.,  of  George  W.  Sauer, 
Deceased,  Relator,  v.  WnjJAM  C.  Ormond,  President,  and 
Jacob  J.  Lesser  and  St.  George  B.  Tucker,  as  and 
Constituting  the  Board  of  Assessors  of  the  City  of  New  York, 
and  The  Crrv  op  New  York,  Respondents. 

First  Department,  May  18,  1917. 

Hunicipal  corporations  —  city  of  New  York  —  erection  of  elevated  \  ia- 
duct  equivalent  to  change  of  street  grade  —  statutory  right  of  abut- 
ting owner  to  damages. 

Where  an  elevated  viaduet  supported  upon  columns  was  erected  over  a 
street  in  the  city  of  New  York  for  use  by  the  general  public  as  a  means 
of  travel  there  was,  legally,  a  change  of  grade,  although  the  street 
below  was  left  at  its  original  grade. 

In  the  absence  of  statute  giving  a  right  thereto,  no  damage  can  be 
recovered  by  an  abutting  owner  because  of  such  change  of  grade. 

But  when  the  city  of  New  York  erected  said  viaduct  over  One  Hundred 
and  Fifty-fifth  street,  pursuant  to  the  authority  of  chaptei^  576  of  the 
Laws  of  1887,  which  viaduct  was  accepted  by  the  city  as  completed  in 
1898,  there  was  a  statute  in  force  (Laws  of  1882,  chap.  410,  §  873)  which 
required  the  board  of  assessors  to  estimate  the  loss  and  damage  which 
each  owner  might  sustain  by  reason  of  such  change  in  grade  and  to  make 
a  just  and  equitable  award  of  the  amount  of  such  damage. 

Hence,  there  being  no  limitation  as  to  the  time  within  which  the  board 
must  act,  and  as  section  951  of  the  New  York  charter,  as  amended,  pro- 
vides that  all  cases  where  a  change  of  grade  has  been  made  prior  to  said 
act  shall  be  governed  by  the  laws  in  force  at  the  time  such  change  of 
grade  was  completed  and  accepted  by  the  city  authorities,  an  abutting 
owner  is  entitled  to  a  determination  of  his  claim  for  damages  resulting 
from  the  erection  of  said  viaduct,  and,  on  certiorari  brought  for  that 
purpose,  the  court  will  direct  the  board  of  assessors  to  hear  and  deter- 
mine the  daim  upon  the  merits. 

The  city  having  first  resisted  the  daim  for  damages  upon  the  theory  that 
there  was  a  change  of  grade  on  the  erection  of  said  structure,  cannot 
afterwards,  in  order  to  defeat  the  claim,  take  the  position  that  there 
was  no  change  of  grade. 

Clarke,  P.  J.,  and  Smith,  J.,  dissented,  with  opinion. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested  on 
the  19th  day  of  December,  1916,  directed  to  William  C.  Ormond 
and  others,  commanding  them  to  certify  and  return  to  the 
office  of  the  clerk  of  the  county  of  New  York  all  and  singular 
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their  proceedings  had  in  respect  to  the  relator's  claim  for 
damages. 

John  M.  Harrington  and  Herbert  H.  Oibbs,  for  the  relator. 

Charles  J.  Nehrbas^  for  the  respondents. 

Page,  J. : 

From  July  1,  1886,  to  March  21,  1900,  George  W.  Sauer, 
the  relator's  intestate,  was  the  owner  in  fee  of  lands  at  the 
southwesterly  comer  of  One  Hundred  and  Fifty-fifth  street 
and  Eighth  avenue  in  the  borough  of  Manhattan,  city  of  New 
York.  During  that  period  and  until  February,  1898,  when 
they  were  destroyed  by  fire,  there  stood  frame  buildings,  which 
were  used  as  a  place  of  public  resort,  recreation  and  amuse- 
ment. Title  to  the  fee  to  the  land  included  within  the  lines  of 
Eighth  avenue  and  One  Hundred  and  Fifty-fifth  street,  adjoin- 
ing the  premises,  had  been  acquired  by  the  city  of  New  York 
for  street  purposes,  and  the  street  and  avenue  graded  according 
to  their  legally  established  grade,  long  prior  to  the  year  1886. 
Bradhurst  avenue  is  the  next  street  to  the  west  of  Eighth  ave- 
nue. To  the  west  of  Bradhurst  avenue,  at  its  intei-section  with 
One  Hundred  and  Fifty-fifth  street,  and  substantially  parallel 
with  Bradhurst  avenue,  there  is  a  bluflf,  the  top  of  which  is 
about  seventy  feet  above  the  grade  of  Bradhurst  avenue.  From 
the  foot  of  the  bluflf  easterly  to  the  Harlem  river  the  land  is 
substantially  on  a  level  plane.  One  Himdred  and  Fif iy-fif th 
street  had  never  been  regulated  or  graded  westerly  from  its 
intersection  with  Bradhurst  avenue  to  the  face  of  the  bluflf. 
By  chapter  576  of  the  Laws  of  1887  the  city  of  New  York  was 
authorized  to  improve  and  regulate  the  use  of  One  Hundred  and 
Fifty-fifth  street,  and  for  that  purpose  to  construct  an  elevated 
iron  roadway,  viaduct  or  bridge  for  the  passage  of  animals, 
persons,  vehicles  and  traflfic  from  St.  Nicholas  place  to 
Macomb's  Dam  bridge.  Work  was  commenced  on  this  viaduct 
August,  1890,  and  accepted  by  the  city  as  complete  October, 
1893.  One  Hundred  and  Fifty-fifth  street  is  one  himdred  feet 
in  width.  The  viaduct  is  built  upon  two  lines  of  iron  columns, 
which  are  eighteen  inches  square,  and  are  placed  in  the  roadway 
of  the  street,  and  are  about  forty-three  feet  between  the  center 
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of  the  columns,  measuring  from  east  to  west,  and  about  forty 
feet  from  north  to  south,  and  are  about  ten  feet  from  the  curb 
on  either  side  of  the  street.  The  platform  of  the  viaduct  is 
from  fifty  to  fifty-eight  feet  and  six  inches  above  the  pavement 
of  the  street  in  front  of  the  premises,  and  has  an  extreme 
width  of  about  sixty-three  feet,  and  is  about  eighteen  feet  dis- 
tant from  the  building  line  of  the  premises.  The  platform  has 
a  roadway  for  vehicular  traffic  and  on  each  side  a  walk  for 
pedestrians;  it  is  paved  with  asphalt  and  paving  blocks  and  is 
a  solid  structure.  On  Eighth  avenue,  in  front  of  the  premises, 
it  extends  southerly  about  thirty  feet,  and  has  two  supporting 
colimms  eighteen  inches  square,  placed  upon  the  sidewalk,  and 
about  fifteen  feet  from  the  building  line  of  the  premises,  the 
platform  extending  to  within  ten  feet  of  the  premises.  A  stair- 
way to  the  platform  is  built  from  within  the  lines  of  One  Hun- 
dred and  Fifty -fifth  street  in  front  of  the  premises  to  the  south- 
westerly comer  of  One  Hundred  and  Fifty -fifth  street  and 
Eighth  avenue.  The  surfaces  of  One  Hundred  and  Fifty-fifth 
street  and  of  Eighth  avenue  as  they  existed  on  June  15,  1887, 
have  not  been  changed,  and  the  surfaces  of  said  streets  remain 
BS  before,  open  to  the  public,  except  for  the  obstruction  of  the 
columns  and  stairway.  The  viaduct,  during  the  ownership  of 
relator's  intestate  of  the  premises,  was  used  solely  as  a  public 
highway  for  horses,  vehicles  and  pedestrians  and  for  no  other 
purpose.  Becognizing  the  fact  that  damage  had  been  suffered  by 
relator's  intestate,  for  which  compensation  had  not  been  made, 
the  Legislature  passed  an  act  (Laws  of  1894,  chap.  512)  empow- 
ering the  board  of  estimate  and  apportionment  of  the  city  of  New 
York,  in  its  discretion,  to  examine  into  the  claim  for  damages 
and  in  its  discretion  to  make  an  appropriation  for  the  payment 
thereof.  No  action  was  taken  by  the  said  board.  The  rela- 
tor's intestate  began  two  separate  actions  against  the  city. 
The  first  a  common-law  action  for  damages  in  which  he 
recovered  a  judgment,  which  was  reversed.  {Saiier  v.  May  or , 
44  App.  Div.  805.)  The  second  an  equity  action  in  which  he 
was  defeated.  {Satier  v.  City  of  New  Yorky  90  App.  Div. 
36;  180  N.  Y.  27;  206  U.  S.  536.) 

In  the  case  of  Sauer  v.  City  of  New  York  (180  N.  Y.  27)  the 
court  held  that  the  plaintiff  could  not  recover  for  the  impair- 
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ment  of  his  easement  of  light^  air  and  access,  upon  the  theory 
of  the  elevated  raikoad  cases.  It  intimated  that  he  might  have 
a  remedy  under  existing  statutes.  The  court  said  (p.  30) :  "  The 
fee  of  the  street  having  been  acquired  according  to  the  provi- 
sions of  the  statute,  we  must  assume  that  full  compensation  was 
made  to  the  owners  of  the  lands  through  which  the  streets  and 
avenues  were  laid  out,  and  that  thereafter  the  owners  of  lands 
abutting  thereon  hold  their  titles  subject  to  all  of  the  legitimate 
and  proper  uses  to  which  the  streets  and  public  highways  may 
be  devoted.  As  such  owners  they  are  subject  to  the  right  of 
the  public  to  grade  and  improve  the  streets,  and  they  are  pre- 
sumed to  have  been  compensated  for  any  future  improvement 
or  change  in  the  surface  or  grade  rendered  necessary  for  the 
convenience  of  public  travel,  especially  in  cities  where  the 
growth  of  population  increases  the  use  of  the  highways." 

The  court  thus  justified  the  appropriation  of  the  plaintiff's 
easement  on  the  theory  applicable  to  change  of  grade.  This 
clearly  appears  from  the  opinion  of  the  United  States  Supreme 
Court  (206  U.  S.  536,  544):  ''  The  State  courts  have  uniformly 
held  that  the  erection  over  a  street  of  an  elevated  viaduct, 
intended  for  general  public  travel  and  not  devoted  to  the 
exclusive  use  of  a  private  transportation  corporation,  is  a  legiti- 
mate street  improvement  equivalent  to  a  change  of  grade;  and 
that,  as  in  the  case  of  a  change  of  grade,  an  owner  of  land  abut- 
ting on  the  street  is  not  entitled  to  damages  for  the  impairment 
of  access  to  his  land  and  the  lessening  of  the  circulation  of  light 
and  air  over  it."  And  is  emphasized  by  this  court,  Mr.  Justice 
Scott  writing:  ''  In  Saner  v.  City  of  New  York  (90  App.  Div. 
36;  180  N.  Y.  27;  206  U.  S.  536)  the  plaintiff  claimed  conse- 
quential damages  to  his  property  abutting  upon  One  Hundred 
and  Fifty-fifth  street,  because  of  the  erection  in  the  street  of  an 
elevated  viaduct  supported  upon  high  iron  colunms,  leaving  the 
street  at  its  original  grade  in  front  of  the  plaintiff's  property 
undisturbed,  except  for  the  presence  of  the  columns.  This  was 
held  in  every  court  to  constitute  a  change  of  grade  "  {People  ex 
rel.  City  of  Netv  York  v.  Hennessy,  157  App.  Div.  786,  787; 
aflfd.,  210  N.  Y.  617),  and  the  Court  of  Appeals  have  also  so 
stated:  "  It  was  held  in  that  case  [Sauer]  *  *  *  that  it  was 
a  change  in  the  grade  of  the  streets  within  the  meaning  of  the 
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principle  just  referred  to."  {Smith  v.  Boston  &  Albany  R.  K 
Co.y  181  N.  Y.  182,  137.)  In  the  Hennessy  case,  People  ex  ret. 
City  of  New  York  v.  Sarhdrock  Realty  Co.  (149  App.  Div.  666; 
aflfd.,  207  N.  Y.  771),  relied  upon  by  the  respondents,  is  distin- 
guished, and  it  is  pointed  out  that  the  statute  there  under  con- 
sideration limited  the  right  to  recover  damages  for  the  change 
in  grade  to  certain  of  the  property  affected,  which  did  not 
include  the  respondent's  property  ^'  on  the  theory  apparently 
that,  in  consequence  of  the  widening  of  the  avenue  above  that 
street,  no  injury  would  be  done  to  the  street  easements  of  abut- 
ting property ''  (p.  788).  In  my  opinion  that  case  should  be 
limited  as  an  interpretation  of  the  particular  statute  then 
under  consideration  and  not  as  declaring  a  general  principle. 

It  is  well  settled  that  there  can  be  no  damages  recovered  by 
an  abutting  property  owner  because  of  a  change  of  grade 
unless  a  right  thereto  is  given  by  statute. 

At  the  time  the  change  of  grade  was  made  in  this  case  there 
existed  a  statute  that  required  the  board  of  assessors  to  esti- 
mate the  loss  and  damage  which  each  owner  will  sustain  by  rea- 
son of  such  change  and  to  make  a  just  and  equitable  award  of 
the  amount  of  such  loss  or  damage.  (Consol.  Act  [Laws  of  1882, 
chap.  410],  §  878.)  In  this  statute  there  was  no  limitation  as  to 
time  within  which  the  board  should  act.  Section  951  of  the 
Greater  New  York  charter  (Laws  of  1897,  chap.  378  [Laws  of 
1901,  chap.  466],  as  amd.  by  Laws  of  1912,  chap.  483;  Laws  of 
1915,  chap.  637,  and  Laws  of  1916,  chap.  516)  provides  that  all 
cases  where  a  change  of  grade  has  been  made  prior  to  the 
taking  effect  of  that  act  shall  as  to  the  liability  to  make  com- 
pensation for  damages  caused  by  such  change  ^^  be  governed  by 
the  laws  in  force  at  the  time  such  change  of  grade  was  com- 
pleted and  accepted  by  the  city  authorities."  The  method  of 
assessing  such  damages  is  prescribed  in  said  section  and  a  limi- 
tation within  which  to  file  claims  was  established.  Within  the 
time  thus  limited  the  relator  filed  her  claim.  The  board  of 
assessors  have  dismissed  the  claim  for  lack  of  jurisdiction. 
The  claim  comes  within  the  statute  and  the  board  of  assessors 
have  power  to  determine  the  damage. 

In  order  to  defeat  Sauer's  claim  for  damages  on  the  theory 
of  the  elevated  railroad  cases  that  his  easement  of  light,  air 
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and  access  had  been  impaired,  the  city  took  the  position  that 
there  was  a  change  of  grade.  Now  to  defeat  a  claim  for 
damages  for  change  of  grade  thej  argue  that  there  has  been 
no  change  of  grade. 

The  courts  adopted  the  city's  first  theory,  and  it  should  not 
be  allowed  to  change  its  position  now. 

The  writ  should  be  sustained,  the  determination  of  the  board 
of  assessors  annulled,  and  the  relator's  claim  remitted  to  the 
board  with  a  direction  to  hear  and  determine  the  same  upon 
the  merits,  with  fifty  dollars  costs  and  disbursements . 

Scott  and  Davis,  JJ.,  concurred;  Clarke,  P.  J.,  and 
Smith,  J.,  dissented. 

Smith,  J.  (dissenting): 

The  relator's  pi-emises  are  on  the  southwest  comer  of  One 
Hundred  and  Fifty-fifth  street  and  Eighth  avenue.  Between 
July  14,  1890,  and  October  2,  1893,  the  city  of  New  York  con- 
structed over  portions  of  One  Hundred  and  Fifty-fifth  street 
and  Eighth  avenue  a  viaduct  connecting  St.  Nicholas  place 
with  Macomb's  Dam  bridge.  St.  Nicholas  place  is  at  the  top 
of  a  bluflf  which  rises  several  blocks  west  of  the  property  in 
question  and  Macomb's  Dam  bridge  crosses  the  Harlem  river 
several  blocks  east  of  the  property.  The  viaduct  in  front  of 
the  property  is  from  fifty  to  fifty-eight  feet  above  the  surface 
of  One  Hundred  and  Fifty-fifth  street.  The  surfaces  of  One 
Hundred  and  Fifty-fifth  street  and  of  Eighth  avenue  in  front 
of  the  premises  have  not  been  changed  by  the  construction  of 
the  viaduct,  and  they  remain  as  before,  open  to  the  public, 
except  for  the  obstruction  of  the  columns  supporting  the  via- 
duct. The  viaduct  is  used  as  a  public  street  for  foot  passengers 
and  vehicular  trafl&c. 

The  fee  to  the  land  in  the  street  and  avenue  was  acquired  by 
the  city  for  street  purposes,  and  they  had  been  duly  graded 
and  paved  prior  to  June  15,  1887,  on  which  date  by  virtue  of 
chapter  576  of  the  Laws  of  1887  the  city  was  authorized  to 
construct  the  viaduct  in  question.  This  viaduct  was  under 
construction  from  1890  to  October  2, 1893,  when  it  was  accepted 
as  complete  by  the  city.  By  the  construction  and  maintenance 
of  the  viaduct  the  easements  of  light,  air  and  access  appurte- 
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nant  to  said  premises  have  been  diminished  and  the  market 
value  of  the  premises  depreciated.  On  May  8, 1894,  by  chapter 
512  of  the  Laws  of  1894,  the  board  of  estimate  and  apportion- 
ment was  authorized  in  its  discretion  to  examine  the  claim  of 
relator's  intestate  for  damages  and  to  make  an  appropriation 
therefor,  to  be  paid  by  the  comptroller.  No  action  was  taken 
under  this  statute  by  the  board  of  estimate  and  apportionment. 
Thereafter  Sauer,  the  relator's  intestate,  brought  a  common- 
law  action  to  recover  against  the  city  damages  suffered  to  the 
property  by  reason  of  the  erection  of  the  viaduct.  At  Trial 
Term  Sauer  recovered  a  judgment  for  $80,000.  This  was 
reversed  by  this  court  for  the  impi'oper  reception  of  evidence. 
Sauer,  without  a  retrial  of  the  law  action,  sought  then  in 
equity  to  enjoin  the  use  of  the  viaduct  as  wrongfully  erected. 
At  Special  Term  his  complaint  was  dismissed.  This  court' 
upon  appeal  affirmed  that  judgment,  holding  that  the  damages 
to  this  land  were  damnum  absque  injuria.  {Sauer  v.  City  of 
New  York  J  90  App.  Div.  86. )  In  the  opinion  it  was  stated :  ' '  The 
surface  of  the  street  below  as  it  existed  prior  to  the  construc- 
tion of  the  viaduct  has  not  been  changed,  and  it  remains  open 
and  unobstructed  for  public  travel,  except  by  these  stairways 
and  pillars. "  At  the  close  of  the  opinion  Mr.  Justice  LAUomjN, 
writing  for  a  unanimous  court,  said:  "The  plaintiff  has  no 
easement  for  light,  air  and  access,  as  against  the  public, 
which  will  enable  him  to  enjoin  the  making  of  any  changes 
or  alterations,  in  the  street  authorized  by  the  Legislature  to 
facilitate  pubUc  travel.  This  being  the  character  of  the 
improvement  vfuxde,  the  action  cannot  be  maintained  and  the 
complaint  was  properly  dismissed."  Upon  appeal  to  the 
Court  of  Appeals  the  judgment  was  affirmed  (180  N.  T.  27). 
The  prevailing  opinion  in  the  Court  of  Appeals,  written  by 
Judge  Haiqht,  declares  the  right  of  the  city  to  alter  a  street 
for  the  purpose  of  facilitating  public  travel  without  compensa- 
tion to  abutting  owners.  Judges  Vann  and  Bartlett  dis- 
sented, holding  that  the  erection  of  this  viaduct  was  not  such  a 
street  use  as  was  lawful  without  the  making  of  compensation. 
An  extract  from  the  dissenting  opinion  of  Judge  Bartlett  is 
significant,  however,  upon  the  question  here  raised.  Judge 
Bartlett  said:  ''In  the  case  at  bar  there  is  no  change  of 
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grade;  it  is  stipulated  in  the  case  as  follows:  ^The  grade  and 
surfaces  of  156th  Street  and  8th  Avenue,  in  front  of  the  plain- 
tiff's premises,  as  they  existed  on  June  15th,  1887,  have  not 
been  changed  by  the  erection  of  the  viaduct,  and  the  said  sur- 
faces of  said  streets  remain  as  before,  open  to  the  public, 
except  for  the  obstruction  by  the  columns  of  the  viaduct  as 
before  stated.'  It  is  thus  apparent  that  the  change-of -grade 
cases  have  no  application."  Upon  certiorari  to  the  Supreme 
Court  of  the  United  States  the  determination  of  the  Court  of 
Appeals  was  confirmed  (206  U.  S.  586).  The  opinion  of  the 
Supreme  Court  of  the  United  States  in  part  reads:  "  The  State 
courts  have  uniformly  held  that  the  erection  over  a  street  of  an 
elevated  viaduct,  intended  for  general  public  travel  and  not 
devoted  to  the  exclusive  use  of  a  private  transportation  corpora- 
tion, is  a  legitimate  street  improvement  equivalent  to  a  change 
of  grade ;  and  that,  as  in  the  case  of  a  change  of  grade,  an 
owner  of  land  abutting  on  the  street  is  not  entitled  to  damages 
for  the  impairment  of  access  to  his  land  and  the  lessening  of 
the  circulation  of  light  and  air  over  it."  This  decision  in  the 
United  States  Supreme  Court  was  handed  down  May  27,  1907. 

By  section  873  of  chapter  410  of  the  Laws  of  1882  there  was 
imposed  upon  the  board  of  assessors  the  duty  to  estimate  the 
loss  and  damage  sustained  or  to  be  sustained  by  each  owner 
of  land  fronting  on  any  street  north  of  Sixty-second  street 
(the  grade  of  which  was  established  after  March  4,  1852)  by 
reason  of  a  change  of  grade  of  any  such  street  in  whole  or  in 
part,  and  to  make  a  just  and  equitable  award  of  the  amomitof 
such  loss  or  damage  to  such  owner,  both  in  respect  of  the  land 
and  in  respect  of  the  improvements  thereon.  It  is  under  this 
statute  that  this  relator,  twenty-three  years  after  the  comple- 
tion of  this  viaduct  and  ten  years  after  the  decision  in  the  United 
States  Supreme  Court,  during  which  nothing  has  been  done, 
seeks  to  recover  from  the  city  for  a  change  of  grade  of  the 
street. 

That  this  does  not  constitute  a  change  of  grade  would  seem 
to  me  to  be  a  matter  of  first  impression.  The  street  in  front  of 
the  relator's  premises  has  neither  been  raised  nor  lowered;  it 
remains  to-day  as  it  existed  prior  to  the  construction  of  the 
viaduct,  adapted  for  use  and  actually  used  for  a  public  street. 
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It  is  true  that  in  People  exrel.  City  of  New  York  v.  Hennessy 
(157  App.  Div.  786)  the  prevailing  opinion  states  that  in  the 
equity  case  brought  by  relator's  intestate  in  this  court,  in  the 
Court  of  Appeals  and  in  the  United  States  Supreme  Court 
this  change  was  held  to  be  a  change  of  grade.  Also,  in  Smith 
V.  Boston  &  Albany  B.  B.  Co.  (181  N.  Y.  187)  Judge 
O'Brien  referred  to  the  Satier  Case  (180  N.  T.  27)  and  said: 
'^  It  was  held  in  that  case  that  where  the  original  street  was 
elevated  upon  columns  fifty  feet  above  the  original  surface  that 
it  was  a  change  in  the  grade  of  the  streets  within  the  meaning 
of  the  principle  just  referred  to."  In  neither  of  these  cases, 
however,  was  the  statement  necessary  to  the  decision,  and  an 
examination  of  the  cases  themselves  discloses  that  neither  in 
this  court  nor  in  the  Court  of  Appeals  nor  in  the  United  States 
Supreme  Court  was  this  construction  stated  to  be  a  change  of 
grade.  In  the  United  States  Supreme  Court  it  was  signifi- 
cantly stated  to  be  ^^  equivalent  to  a  change  of  grade  "  for  the 
purposes  of  the  legal  question  there  discussed.  In  People  ex  rel. 
City  of  New  York  v.  Hennessy  {supra)  it  was  held  that  under 
the  special  statute  under  which  the  construction  was  made 
damages  were  specifically  allowed  for  injury  to  the  abutter  by 
reason  of  the  impairment  of  light,  air  and  access,  and  the 
opinion  say^:  ^'  The  scheme  of  the  present  act  is  quite  different 
and  plainly  contemplates  an  award  of  damages,  as  for  a 
change  of  grade,  to  the  owners  of  lands  abutting  upon  Third 
avenue."  In  Smith  v.  Boston  &  Albany  R.  R.  Co.  the  ques- 
tion at  issue  was  the  liability  of  towns  for  an  actual  change  of 
grade  of  the  street  made  necessary  by  the  construction  of  an 
underpass  under  a  railroad  and  the  lowering  of  the  surface  of 
the  street  itself  for  that  purpose. 

In  People  ex  rel.  City  of  New  York  v.  Lyon  (114  App.  Div. 
583)  the  question  arose  upon  certiorari  to  the  board  of  assessors 
to  review  their  determination  refusing  to  allow  the  relator 
damages  for  a  change  of  grade  in  the  building  of  the 
approaches  to  the  Third  avenue  bridge  across  the  Harlem  river. 
There,  as  here,  the  original  grade  of  the  street  remained 
unchanged.  The  approach  to  the  bridge,  however,  was  con- 
structed upon  abutments,  which  abutments  together  with 
the  stairways  deprived  the  relator  of  light,  air   and    access. 
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It  was  there  held  that  under  that  statute  in  award- 
ing damages  to  private  owners  for  lands  condemned  for 
the  erection  of  the  Third  avenue  bridge  across  the  Harlem 
river  in  the  city  of  New  York  the  oonmiissioners  should  award 
not  only  the  value  of  the  lands  actually  taken,  but  the  con- 
sequential damage  to  the  remainder  of  the  lands  not  taken, 
caused  by  the  shutting  off  of  access  thereto  by  the  building  of 
bridge  approaches;  and  that  when  owners  whose  land  is  taken 
have  proved  before  the  commissioners  the  consequential  damage 
to  lands  not  taken,  the  presumption  is  that  the  award  made  by 
the  commissioners  included  such  consequential  damage,  and  a 
subsequent  additional  award  by  the  board  of  assessors  made  on 
the  theory  that  the  grade  in  front  of  the  premises  was  changed 
by  the  building  of  the  bridge  approaches  is  unauthorized.  In 
the  prevailing  opinion  it  is  said:  '^  The  city  has  built  upon  its 
own  land  a  structure  designed  for  travel  in  the  same  manner 
as  a  street  would  be  traveled  it  is  true,  but  it  has  not  in  any 
legal  sense  changed  the  grade  of  One  Hundred  and  Thirtieth 
street.  That  street  remains  at  its  original  grade.  U  the 
approach  be  deemed  a  street  its  construction  was  the  laying  out 
of  a  new  one,  and  no  change  of  grade  from  that  originally 
established  has  ever  been  made.  Nor  can  the  building  of  the 
approach  be  deemed  a  widening  of  One  Hundred  and  Thirtieth 
sti'eefc  at  a  different  grade.  It  is  a  separate  and  distinct 
structure  from  the  street  itself.  If  the  respondents  have  not 
received  compensation  for  the  erection  of  the  approach  and  the 
destroying  of  access  to  their  lands  it  is  unfortunate,  but  we 
see  no  ground  upon  which  the  present  award  can  be  justified.*' 
In  People  ex  rel.  City  of  New  York  v.  Sandrock  Realty  Co. 
(149  App.  Div.  651)  the  question  arose  upon  the  certiorari  to 
review  the  proceedings  of  the  board  of  assessors  of  the  city  of 
New  York  in  awarding  damages  caused  by  a  change  of  grade 
of  Willis  avenue  in  erecting  a  bridge  across  the  Harlem  river 
pursuant  to  the  Laws  of  1894,  chapter  147,  and  Laws  of  1897, 
chapter  664.  By  chapter  147  of  the  Laws  of  1894  the  Legis- 
lature authorized  the  commissioner  of  public  works  of  the  city 
of  New  York  to  construct  a  bridge  with  suitable  approaches 
from  a  point  at  the  intersection  of  One  Hundred  and  Twenty- 
fifth  street  and  First  avenue  northeasterly  across  the  Harlem 
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river  to  and  along  Willis  avenue  to  One  Hundred  and  Thirty- 
fourth  street,  and  to  make  such  changes  in  the  grade  lines  of  the 
streets  or  avenues  approaching  said  bridge  as  might  be  neces- 
sary. Specific  provision  was  made  in  the  act  for  the  granting 
of  compensation  to  abutting  owners  upon  Willis  avenue  from 
the  bridge  up  to  One  Hundred  and  Thirty-second  street.  The 
next  intersecting  street  is  the  Southern  boulevard,  and  the  sec- 
ond intersecting  street  is  One  Hundred  and  Thirty -fourth  street. 
The  approach  to  the  bridge  as  finally  completed  in  Aug^t, 
1901,  occupied  seventy  feet  of  the  center  of  Willis  avenue, 
which  then  was  one  hundred  feet  in  width.  For  the  purpose  of 
widening  Willis  avenue  between  One  Hundred  and  Thirty- 
fourth  street  and  Southern  boulevard,  the  city  on  May  22, 
1897,  took  title  to  a  strip  thirty-five  feet  in  width  on  each  side, 
thus  making  on  each  side  of  the  bridge  approach  a  street 
fifty  feet  in  width.  The  relators'  lots  are  upon  the  east  side 
of  Willis  avenue  between  Southern  boulevard  and  One  Hun- 
dred and  Thirty-fourth  street.  A  strip  thirty-five  feet  in  width 
was  taken  from  their  lots,  for  which  they  were  awarded 
the  sum  of  $10,000  for  the  land  taken.  Confessedly  no  award 
had  been  made  to  these  relators  either  for  a  change  of  grade  or 
for  impairment  of  light,  air  and  access.  Thereupon  the  abut- 
ters upon  Willis  avenue  between  One  Himdred  and  Thirty- 
fourth  street  and  the  Southern  boulevard  from  whose  land  a 
strip  thirty-five  feet  wide  had  been  taken,  proceeded  before  the 
board  of  assessors  to  have  estimated  their  damage  for  the 
destruction  of  light,  air  and  access  by  reason  of  this  erection  in 
the  center  of  Willis  avenue.  Mr.  Justice  Miller,  in  writing  for 
the  court,  said:  '*It  is  plain  that,  when  the  original  act  was 
passed,  it  was  thought  possible  that  a  plan  might  be  adopted 
which  would  necessitate  a  change  of  grade  of  the  streets 
intersecting  Willis  avenue;  and,  with  that  possibility  in  mind, 
the  Legislature  provided  for  damages  to  property  owners 
affected  by  such  change  of  grade.  While  the  construction  of 
the  viaduct  or  approach  in  the  center  of  the  street  may  be 
deemed  a  regulation  thereof,  it  is  plain  that  it  was  not  the 
kind  of  change  of  grade  that  the  Legislature  provided  for  by 
section  8.  The  street  in  front  of  the  claimants  premises 
App.  Div.— Vol.  CLXXVIH.        11 
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remains  at  the  old  grade.  In  the  center  of  it,  as  widened,  is 
a  structure  which  interferes  with  the  claimant's  easements  of 
light,  air  and  access.  The  Legislature  did  not  provide  for  the 
case,  and  the  court  cannot  supply  that  omission  by  adopting  a 
construction  which  the  statute  was  plainly  not  intended  to  bear. '' 

The  construction  in  front  of  the  relator's  premises  on  Willis 
avenue  was  as  much  a  change  of  grade  as  is  the  construction 
in  the  case  at  bar.  It  was  held  in  that  case  that  the  relator 
had  no  remedy  because  its  damages  were  not  specifically  pro- 
vided for  by  the  act  authorizing  the  construction.  That  case 
was  affirmed  in  the  Court  of  Appeals  in  207  New  York,  771. 
So  in  the  case  at  bar  the  construction  of  this  viaduct  was 
authorized  by  chapter  676  of  the  Laws  of  1887  and  no  provision 
whatever  was  made  in  that  act  for  damages  to  abutting  prop- 
erty owners  arising  from  the  deprivation  of  light,  air  and 
access.  H  this  relator  has  her  remedy  under  the  Consolidation 
Act  of  1882  cited,  so  had  the  relator  in  the  Sandrock  case,  and 
the  denial  of  any  remedy  to  the  relator  in  that  case  in  the 
absence  of  specific  provision  therefor  in  the  act  authorizing 
the  construction  is,  to  my  mind,  a  controlling  authority  for 
the  denial  to  the  relator  in  the  case  at  bar  of  any  remedy  in 
the  absence  of  specific  provision  in  the  ,act  authorizing  the 
construction  of  this  viaduct. 

Moreover,  the  enactment  of  chapter  512  of  the  Laws  of  1894 
is  a  legislative  interpretation  of  the  law  of  1882  cited.  The 
Legislature  would  never  have  given  to  the  board  of  estimate 
and  apportionment  the  discretion  to  compensate  the  abutter  if 
the  abutter  might  collect  his  damages  under  the  statute  of 
1882.  Because  he  was  remediless  under  existing  law  the  act  of 
1894  was  passed  for  his  benefit  and  to  that  law  alone  must  he 
now  look  for  his  remedy. 

In  my  judgment  the  determination  should  be  affirmed,  and 
the  writ  dismissed,  with  costs. 

Clarke,  P.  J.,  concurred. 

Writ  sustained,  determination  of  the  board  of  assessors 
annulled,  and  claim  remitted  to  said  board  as  directed  in 
opinion,  with  fifty  dollars  costs  and  disbursements.  Order  to 
be  settled  on  notice. 
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Jessie  Lopeb,  Respondent,  v.  Lucy  J.  Askin,  Appellant. 

Second  Department,  May  11, 1917. 

Husband  and  wife  —  alienation  of  affection  —  scienter  of  defendant 
euential  —  CTidence  not  establishing  cause  of  action  —  failure  of 
defendant  to  testify. 

A  plaintiff  in  an  action  to  recover  for  the  alienation  of  her  husband's  affection, 
she  having  previously  separated  from  him,  is  under  the  burden  of  prov- 
ing scienier  on  the  part  of  the  defendant,  that  is  to  say,  that  she  knew  of 
the  relation  she  was  breaking  up. 

Moreover,  facts  must  appear  from  which  it  may  be  inferred  that  the  woman 
defendant  was  the  pursuer,  not  merely  the  pursued,  and  she  does  not 
become  liable  because  she  may  have  accepted  the  admiration  of  the 
plaintiff's  husband. 

Ab  the  wrong  involves* moral  turpitude,  no  presumption  of  guilt  can  be 
indulged,  unless  the  facts  cannot  be  otherwise  reconciled. 

Evidence  in  such  action  examined,  and  hM,  that  a  judgment  for  the  plaintiff 
should  be  reversed  because  of  her  failure  to  prove  aderUer  on  the  part  of 
the  defendant. 

As  the  plaintiff  had  not  proven  a  cause  of  action  when  she  rested  no  inference 
against  the  defendant  can  be  drawn  because  she  was  not  sworn  in  her  own 
defense,  for  she  was  not  obliged  to  contradict  or  explain  facts  which  were 
insufficient  to  establish  her  liability. 

Mills  and  Rich,  JJ.,  dissented. 

Reargument  of  an  appeal  by  the  defendant,  Lucy  J.  Askin, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  coimty  of  Suffolk 
on  the  6th  day  of  May,  1916,  upon  the  verdict  of  a  jury,  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  3d  day 
of  May,  1916,  denying  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

The  action  was  to  recover  for  the  alienation  of  the  affection 
of  plaintiff's  husband,  and  the  judgment  was  for  the  smn  of 
$2,34L79.     (See  176  App.  Div.  934.) 

Cad  J.  HeyseTy  for  the  appellant. 

Frank  W.  Shawy  for  the  respondent. 

Putnam,  J.: 

In  September,  1914,  plaintiff  had  separated  from  her 
husband,  Frank  Loper,  who  kept  a  livery  stable  and  doctored 
horses  in  the  village  of  Patchogue,  L.  I.    This  action  was 
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b^un  December  29;  1915;  against  Mrs.  Askin,  who  had  a 
hotel  at  Medford;  L.  I.  At  the  conclusion  of  plaintiff's  case 
defendant  moved  for  a  dismissal,  and  having  excepted  to  such 
refusal  to  dismiss,  offered  no  evidence  for  the  defense.  The 
jury  rendered  a  verdict  for  $2,250. 

Plaintiff's  testimony  failed  to  establish  her  case.  The 
action  for  enticing  away  one  from  his  contract  relations 
(even  those  of  master  and  apprentice)  requires  proof  that 
defendant  knew  of  the  relations  he  was  breaking  up.  {Stuart 
V.  Simpson,  1  Wend.  376.)  Hence  this  complaint  properly 
charged  defendant  with  "contriving  and  wilfully  intending 
to  injure  the  plaintiff  and  to  deprive  her  of  the  comfort, 
society,  aid,  assistance  and  consortion  of  the  husband."  This 
allegation  seems  essential.  {Webber  v.  Benbow,  211  Mass. 
366.)  Plaintiff  must  make  out  wrongful  and  willful  intent 
to  engage  the  husband's  affection  and  thereby  to  seduce  him 
from  fidelity  to  his  wife.  {WhUman  v.  Egbert,  27  App. 
Div.  374.)  Facts  must  also  appear  from  which  it  may  be 
inferred  that  the  woman  defendant  was  the  pursuer,  not  merely 
the  pursued.  She  does  not  become  liable  because  she  may 
have  accepted  the  admiration  of  plaintiff's  husband. 
{Buchanan  v.  Foster,  23  App.  Div.  542.  See  Churchill  v. 
Lewis,  17  Abb.  N.  C.  226.) 

As  the  wrong  involves  moral  turpitude,  no  presimiption 
of  guilt  can  be  indulged,  unless  the  facts  cannot  be  otherwise 
reconciled.     {Buchanan  v.  Foster,  supra,) 

Defendant  lived  in  Medford,  some  four  miles  from 
Patchogue,  plaintiff's  home.  The  record  is  destitute  of 
proof  of  scienter.  If  the  incident  of  plaintiff's  sudden  attack 
on  defendant  at  the  Mineola  fair  in  the  fall  of  1915  might 
give  rise  to  an  inference  that  the  assailing  woman  was  the 
wife  of  defendant's  escort,  which  may  be  doubtful,  still  there 
is  no  evidence  of  acts  of  association  between  defendant  and 
Loper  subsequent  to  that  date. 

When  the  plaintiff  rested,  her  cause  of  action  was  not 
made  out.  Hence  no  inference  could  be  drawn  because 
defendant  was  not  sworn.  Defendant  is  not  called  upon  to 
introduce  evidence  to  contradict  or  explain  facts  which  were 
insufficient  to  establish  any  liability  against  her.  {Shotwell 
V.  Dixon,  163  N.  Y.  43,  54.) 
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The  judgment  and  order  should^  therefore,  be  reversed, 
and  a  new  trial  granted,  costs  to  abide  the  event. 

Jenks,  p.  J.,  and  Blackmar,  J.,  concurred;  Mills  and 
Rich,  JJ.,  dissented. 

Judgment  and  order  reversed  on  reargument  and  new  trial 
granted,  costs  to  abide  the  event. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Proceedings  of  Florence  C.  Carpenter  and  Others,  as 
Executors,  etc.,  of  Reese  Carpenter,  Deceased. 

Charles  H.  Tyler,  as  Liquidating  Partner  of  the  Firm  of 
Tyler  &  Young,  and  Barney  &  Lee,  Claimants,  Appellants; 
Florence  C.  Carpenter  and  Others,  as  Executors,  and 
Others,  Respondents. 

Second  Department,  May  11,  1917. 

Decedent's  estate  >— reference  of  claim  against  estate  —  practice — 
when  special  findings  of  fact  not  necessary  —  evidence  not  estab- 
lishing valid  claim  for  legal  services  rendered  —  burden  of  proof. 

On  the  reference  of  a  claim  against  an  estate  which  has  been  rejected  by  the 
executors,  a  referee's  report,  which  in  effect  results  in  a  nonsuit  for  failure 
to  establish  a  valid  claim,  need  not  make  special  findings  of  fact  and  con- 
clusions of  law  separately  stated.  Morever,  under  section  2541  of  the 
Code  of  Civil  Procedure  the  decision  of  the  surrogate  or  his  referee  need 
not  contain  separate  findings  of  fact. 

Evidence  on  the  reference  of  a  claim  against  the  estate  for  legal  services 
alleged  to  have  been  rendered  on  the  retainer  by  the  decedent  examined, 
and  hdd^  insufficient  to  establish  a  valid  claim  against  the  estate. 

Where  the  alleged  legal  services  involved  the  right  of  several  stockholders 
to  enjoin  a  proposed  reorganization  of  a  corporation  and  the  claimants 
proceed  against  the  estate  without  exhausting  their  remedy  against  the 
other  surviving  stockholders,  they  must  establish  that  the  decedent  was 
the  real  and  sole  party  in  interest  in  the  suit,  or  that  he  had  undertaken 
or  directed  their  employment  as  attorneys. 

Appeal  by  Charles  H.  Tyler  and  others  from  a  decree  of 
the  Surrogate's  Court  of  the  county  of  Westchester,  entered 
in  the  office  of  said  Surrogate's  Court  on  the  4th  day  of  April, 
1916,  overruling  their  exceptions  to  the  report  of  the  referee 

Digitized  by  V^OOQ IC 


166  Matter  of  Oaspbnteb. 

Second  Department,  May,  1917.  [VoL  178. 

herein,  confirming  said  report  and  adjudging  that  the  appel- 
lants' claims  are  not  valid  obligations  against  this  estate. 

The  deceased,  with  seven  other  alleged  stockholders,  on 
March  31,  1910,  filed  in  the  United  States  Circuit  Court  for 
.  the  District  of  Massachusetts,  a  bill  in  equity,  for  injunction, 
and  for  appointment  of  a  receiver,  to  stop  a  proposed 
reorganization  of  the  KnoUwood  Cemetery  Corporation  located 
in  Massachusetts.  Although  on  Jxme  30,  1910,  a  temporary 
injimction  was  granted,  in  July^  1912,  the  court  sustained 
a  demurrer  for  defect  of  parties,  but  with  leave  to  amend,  of 
which  the  complainants,  however,  did  not  avail  themselves. 
The  proceedings  then  stopped.  Deceased  died  in  Westchester 
county  on  January  13,  1914,  leaving  a  will,  which  was  duly 
probated.  On  January  13,  1915,  just  one  year  after  his  death, 
Mr.  Tyler,  of  the  law  firm  of  Tyler  &  Young,  of  Boston, 
presented  a  claim  against  the  estate  for  $24,291  for  services 
and  disbursements,  and  on  same  date  a  like  claim  was  filed 
by  Messrs.  Barney  &  Lee,  of  Providence,  for  $20,000.  The 
executors  having  rejected  such  claims,  the  surrogate  referred 
the  same  to  a  referee,  who  reported  as  to  each  claim  that  the 
same  "  has  not  been  sufficiently  shown  or  proven  to  be  a  valid 
claim  against  the  estate  of  said  decedent.'^  These  claimants 
duly  excepted  to  such  conclusion,  also  that  the  form  of  the 
report  was  insufficient,  because  the  facts  found  and  con- 
clusions of  law  were  not  separately  stated.  The  learned 
surrogate  overruled  the  exceptions,  and  rendered  a  final 
decree,  from  which  the  respective  claunants  have  appealed 
to  this  court. 

Harold  C.  McCoUam  [Charles  E.  Hotchhiss  with  him  on  the 
brief],  for  the  appellants. 

Michel  KirUand,  for  Charles  Rush  and  Florence  C.  Car- 
penter, as  executors,  and  Frederick  B.  Van  Eleecki  Jr.,  special 
guardian,  etc.,  respondents. 

/.  J.  Beavdrias,  for  Orlando  T.  Carpenter,  as  executor, 
respondent. 

Frederick  B.  Van  Kleeck,  Jr.,  special  guardian  for  the 
infant  respondent  Reese  Carpenter. 
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Putnam,  J.: 

The  referee's  report  was  in  proper  form.  It  was  in  effect 
a  nonsuit  which  would  not  call  for  special  findings  of  fact. 
Furthermore,  under  section  2541  of  the  Code  of  Civil  Pro- 
cedure, the  decision  of  the  surrogate  or  his  referee  need  not 
contain  separate  findings  of  fact. 

Claimants'  testimony  to  prove  a  retainer  from  deceased 
starts  at  Boston,  where  Mr.  Tyler,  of  the  law  firm  of  Tyler  & 
Young,  was  visited  by  Mr.  Francis  E.  Baker,  an  attorney, 
who  purported  to  represent  the  complainants  in  an  intended 
injunction  suit  against  the  KnoUwood  Cemetery  Corporation. 
Mr.  Tyler  testified  that  Mr.  Baker  called,  bringing  an  intro- 
duction from  a  Boston  client,  and  that  Baker  said  "  he  was 
there  in  the  interests  of  Carpenter  and  others.  *  *  * 
And  that  he  wished  me  to  represent  them  as  complainants 
in  an  action  they  knew  could  be  brought  which  would  stay 
the  present  reorganization  of  Knollwood  Cemetery." 
Mr.  Baker  thereafter  verified  the  complaint  as  one  of  complain- 
ants' solicitors,  and  not  as  agent  of  the  deceased.  Messrs. 
Barney  &  Lee,  the  Providence  attorneys,  who  represented 
Mr.  Cammeron,  a  stockholder,  and  other  interests  in  the 
Knollwood  Cemetery,  admit  that  they  were  brought  into  the 
litigation  by  Messrs.  Tyler  &  Young,  to  whom  Messrs.  Barney 
&  Lee  rendered  their  bill,  and  who  paid  their  disbursements. 
Indeed,  in  a  subsequent  interview,  Mr.  Lee  informed  the 
deceased  that  he  had  been  employed  by  Tyler  &  Young, 
and  was  proceeding  under  their  direction.  Although  Messrs. 
Tyler  &  Young  made  efforts  to  collect  their  disbursements, 
as  by  their  direction  a  bill  for  about  $3,500  disbursements 
was  sent  to  the  complainant  Gardner  Wetherbee,  it  did  not 
appear  that  they  had  ever  rendered  any  bill  to  the  deceased 
during  his  lifetime,  although  he  survived  the  termination  of 
this  injunction  suit  about  eighteen  months.  In  October, 
1912,  when  there  was  talk  of  a  new  suit,  Mr.  Carpenter,  the 
deceased,  said  he  had  seen  Mr.  Tyler,  and  had  told  him  of 
the  arrangement  made  with  Mr.  Baker,  and  that  he.  Carpenter, 
did  not  owe  Tyler  &  Young  anything  for  services  rendered. 

In  these  proceedings  against  Mr.  Carpenter's  estate,  a 
retainer  from  him  must  be  proved.  As  the  claimants  are 
proceeding  against  his  estate,  without  exhausting  their  remedy 
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against  the  surviving  complainants,  they  are  bound  to 
estabhsh  in  substance  that  deceased  was  the  real  and  sole 
party  in  interest  in  the  Massachusetts  suit,  or  that  he  had 
undertaken  or  directed  their  employment  as  attomejrs.  Yet, 
in  November,  1913,  Messrs.  Tyler  &  Young  began  attachment 
proceedings  in  Baltimore  against  Mr.  Baker  and  the  other 
complainants  in  the  KnoUwood  Cemetery  suit  to  recover 
their  legal  disbursements  therein  up  to  November,  1912, 
stated  to  be  $3,890.08.  By  intervening  in  another  proceeding 
in  the  Circuit  Court,  Baltimore  county,  entitled  "  Francis  E. 
Baker  vs.  Druid  Ridge  Cemetery,"  Messrs.  Tyler  &  Young 
effected  a  compromise,  securing  substantially  $3,600  from  the 
plaintiffs  in  that  proceeding,  among  whom  was  Mr.  Car- 
penter, the  deceased. 

These  circumstances,  especially  the  demand  and  later 
the  attachment,  being  confined  to  a  recovery  of  disbursements 
only,  point  to  employment  of  Messrs.  Tyler  &  Young  on  the 
basis  of  some  contingency.  After  Mr.  Tyler  testified  that  he 
had  no  written  agreement  with  Mr.  Baker,  he  was  asked: 
"  Q.  Was  there  any  agreement  relative  to  a  contingent  fee 
in  this  case?  A.  I  don't  think  so.  Q.  Based  upon  recovery? 
A.  I  don't  think  so.  Q.  Will  you  say  that  there  was  not? 
A.  I  don't  recollect  any." 

Mr.  Baker  was  the  source  of  claimants'  authority  and 
the  sole  person  by  whom  they  were  retained.  In  view  of 
claimants'  omission  to  call  him,  the  learned  referee  might 
well  infer  that  there  was  no  such  absolute  employment  from 
the  deceased,  as  claimants  would  assert;  that  deceased  did  not 
bind  himself  to  pay  for  all  legal  services  rendered  by  the 
lawyers  for  all  the  eight  complainants  in  that  suit. 

No  error  appearing,  I  advise  that  the  decree  of  the  Sur- 
rogate's Court  of  lY^^^^t®^  county  be  afl&rmed,  with  one 
bill  of  costs. 

Jenks,  p.  J.,  Mills,  Rich  and  Blackmar,  JJ.,  concurred. 

Decree  of  the  Surrogate's  Court  of  Westchester  coxmty 
affirmed,  with  one  bill  of  costs. 
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Bertha  Meissner,  as  Administratrix,  etc.,  of  Hugo  Meis&- 
NER,  Deceased,  Respondent,  v.  Atlantic  Hygienic  Ice 
Company,  Appellant. 

Second  Department,  May  11,  1917. 

Master  and  serrant  —  negligence  —  death  of  machinist  in  ice-making 
plant  —  evidence  not  Justifying  recovery. 

Action  brought  under  the  Employers*  Liability  Act  to  recover  for  the  death 
of  a  person  employed  as  machinist  and  repairman  in  an  ioe-maMng  plant. 
The  decedent  who  had  undertaken  to  make  repairs  to  certain  machinery 
was  found  on  the  following  day  dead  and  flrozen  at  the  bottom  of  an 
elevator  shaft.  There  was  evidence  that  some  of  his  bones  were  broken 
and  that  there  were  internal  injuries.  Evidence  examined,  and  held, 
insufficient  to  support  a  verdict  for  the  plaintiff  and  that  a  new  trial 
should  be  granted. 

Mills  and  Rich,  JJ.,  dissented. 

Reargument  of  an  appeal  by  the  defendant,  Atlantic 
Hygienic  Ice  Company,  from  a  judgment  of  the  Supreme 
Court  in  favor  of  the  plaintiff,  entered  in  the  office  of  the 
clerk  of  the  county  of  Queens  on  the  4th  day  of  March, 
1916,  upon  the  verdict  of  a  jury  for  $5,500,  and  also  from  an 
order  entered  in  said  clerk's  office  on  the  14th  day  of  February, 
1916,  denying  defendant's  motion  for  a  new  trial  made  upon 
the  minutes.     (See  176  App.  Div.  934.) 

The  action  was  brought  imder  the  Employers'  Liability 
Act  (Labor  Law  [Consol.  Laws,  chap.  31;  Laws  of  1909, 
chap.  36],  art.  14,  as  amd.  by  Laws  of  1910,  chap.  352)  to 
recover  damages  for  the  death  of  Hugo  Meissner,  plaintiff's 
husband,  who  had  been  employed  at  the  defendant's  ice- 
making  plant,  at  the  corner  of  Atlantic  and  Rochester  avenues, 
in  the  borough  of  Brooklyn. 

Plaintiff's  testimony  was  that  her  husband,  the  decedent, 
was  aged  twenty-eight  years  and  was  quite  a  tall  man. 

About  eight  a.  m.  of  July  17,  1913,  the  body  of  plaintiff's 
husband  was  found  frozen  at  the  bottom  of  the  elevator 
shaft  in  the  defendant's  ice  storeroom.  ,  Ice  in  cakes  is  passed 
into  this  storage  room  through  an  opening  from  the  anteroom. 
It  is  tiered  up  at  different  heights,  to  which  the  cakes  are  raised 
by  a  lift  or  "  gig  "  operated  by  compressed  air.  The  cakes 
of  ice  are  placed  on  this  "  gig  "  and  then  raised  to  the  height 
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where  they  can  be  sUd  out  upon  the  upper  tiers.  There  is 
a  shifter  rope  operated  by  hand,  by  which  the  "  gig  "  is  raised 
or  lowered  Uke  a  dumb  waiter. 

Decedent  was  a  machinist  and  repair  man  at  the  defendant's 
plant,  and  had  been  employed  there  for  eight  months.  The 
previous  afternoon,  deceased  had  been  informed  that  this 
shifter,  or  operating  rope,  had  parted.  Although  he  was  told 
that  he  could  defer  maJdng  repairs  till  the  following  morning, 
deceased  started  on  this  errand,  saying  it  would  take  but 
fifteen  minutes.  This  was  the  last  seen  of  him  alive.  This 
storage  room  is  kept  at  a  temperature  of  about  twenty-six 
degrees.  At  this  time  it  held  seven  or  eight  tiers  of  ice, 
rising  to  a  height  of  over  twenty  feet. 

The  gig  is  made  to  take  edgewise  a  cake  of  ice  measuring 
eleven  by  twenty-two  by  forty  inches.  Its  shaft  has  three 
sides  closed,  the  front  being  boarded  up  to  hold  back  the  rising 
ice  tiers.  No  one  else,  apparently,  entered  the  storeroom 
that  night.  That  elevator  was  not  run  in  the  night  time. 
In  the  morning,  the  elevator  was  found  in  position  about 
twenty  feet  high,  abreast  of  the  top  of  the  ice.  Deceased's 
body  was  at  the  bottom  of  the  pit  or  shaft,  in  a  reclining 
position,  one  leg  being  across  a  permanent  beam  or  bunker 
placed  there  to  stop  the  gig  from  descending  below  the  floor 
level.  Deceased's  face  was  turned  toward  the  opening  lead- 
ing out  to  the  anteroom.  His  body  and  legs  were  frozen 
stiflf.  There  is  doubt  whether  this  rigidity  extended  to  his 
neck.  Considerable  diflBiculty  occurred  in  getting  out  the 
body  through  the  wall  opening,  which  was  only  a  foot  wide 
and  two  feet  high.  By  use  of  crowbars  breaking  some  of  the 
side  boarding,  making  space  to  have  the  body  in  the  line  for 
the  opening,  it  was  turned  on  the  side  and  passed  out  into  the 
anteroom.  It  had  also  forcible  handling  to  place  it  in  the 
box  for  the  morgue.  One  of  the  witnesses  noticed  a  red 
streak  or  wrinkle  on  the  abdomen;  and  Mrs.  Meissner  described 
a  dark  mark  leading  from  the  neck  to  the  jaw.  The  surgeon, 
however,  at  the  autopsy,  testified  that  he  noticed  no  mark 
of  external  violence  on  the  head  or  on  the  body.  He  foimd 
the  sixth,  seventh  and  eighth  ribs  broken;  the  spine  below 
the  dorsal  region  fractured.  The  liver  had  also  been  ruptured, 
with  a  hemorrhage,  partly  clotted,  into  the  abdominal  cavity. 

Digitized  by  V^OOQ IC 


Meissner  v.  Atlantic  Hygienic  Ice  Co.  171 

App.  Div.]  Second  Department,  May,  1017. 

In  view  of  the  possibility  of  injuries  to  the  body  during  its 
removal,  the  surgeon  was  asked  as  to  the  possibility  of  the 
fractures  having  been  of  a  post  mortem  origin.  He  admitted 
that  the  fractures  could  have  been  so  caused,  but  was  imable 
to  state  if  the  ruptured  liver  and  hemorrhage  arose  after  death. 

After  discovery  of  this  casualty,  the  chief  engineer  went 
up  on  the  roof  of  the  anteroom  building,  where  the  shifter 
rope  led,  and  placed  a  clamp  on  the  broken  ends.  He  then 
examined  other  parts  of  the  hoisting  machinery,  which  he 
found  in  good  order;  at  about  eleven  o'clock  the  elevator 
was  again  running  without  other  repair  than  reconnecting 
this  shifter  rope. 

An  expert  who  had  formerly  worked  at  this  plant,  and 
had  knowledge  of  other  ice  lifts,  gave  an  opinion  that,  if 
the  air  compressors  should  be  stopped  (which  occurred  every 
afternoon  between  the  day  and  the  night  shifts),  the  air 
supply  in  the  cylinder  might  leak  out  through  worn  packing 
to  an  extent  to  let  the  gig  descend,  although  he  had  never 
seen  such  a  thing  occur.  One  of  defendant's  former  employees 
said  he  knew  of  this  "  gig  "  coming  down  apparently  of  itself, 
but  the  possibility  of  some  one  handling  the  shifter  rope  at 
that  time,  either  above  or  under  the  point  of  the  witness' 
observation,  was  not  negatived.  Against  this,  defendant's 
president  and  chief  engineer  testified  that  they  had  never 
known  of  the  gig  coining  down  of  itself  during  the  four  years 
it  had  been  in  operation.  An  engineer  in  the  firm  who  built 
this  apparatus  testified  as  to  its  construction.  Air  reduced 
to  a  pressure  of  600  pounds  is  admitted  by  valves  into  a  single 
cylinder,  which  operates  the  hoisting  cables.  There  is  also 
a  reservoir  of  compressed  air  about  three  feet  in  diameter 
and  six  feet  high,  which  holds  from  125  to  150  gallons. 
Assuming  a  possible  leakage  in  the  packing,  it  must  neces- 
sarily lower  the  gig  very  gradually.  As  the  gearing  is  four 
to  one,  the  gig's  actual  weight  of  160  pounds  would  represent 
only  forty  poimds  load  upon  the  piston,  which  could  not 
overcome  the  weight  and  inertia  of  the  piston,  piston  rod, 
and  the  friction  of  the  stuflGing  box.  To  start  the  gig  down 
would,  therefore,  take  a  long  time,  and  still  longer  for  it  to 
make  the  twenty  feet  descent.  This  testimony  was  not 
the  subject  of  cross-examination.    At  the  close  of  the  proofs. 
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defendant's  counsel  repeated  his  motion  to  dismiss,  on  the 
ground  that  no  negligence  by  defendant  had  been  established, 
and  that  deceased  had  been  shown  guilty  of  contributory 
negligence,  which  the  court  denied. 

The  jury,  however,  were  instructed  that  there  was  no  proof 
of  any  defect  at  all  in  the  machinery,  including  the  com- 
pressor and  its  appliances,  and  no  proof  of  escape  of  air,  or 
that  such  a  condition  existed,  or  of  any  actual  air  leakage  at 
any  time.  The  learned  court  also  charged  that  there  was  no 
omission  or  failure  of  duty  to  inspect.  The  jury's  verdict  was 
for  $5,500  damages.  Defendant's  counsel  moved  to  set  it 
aside,  which  the  court  denied. 

James  J.  Mahoney  [George  J.  Stacy  with  him  on  the  brief], 
for  the  appellant. 

James  I.  Cuff,  for  the  respondent. 

Putnam,  J.: 

The  theory  that  through  pneumatic  leaks  this  gig  fell 
and  fatally  injured  the  decedent  is  opposed  to  the  uncontra- 
dicted fact  that  the  next  morning,  when  the  body  was  first  dis- 
covered, the  gig  was  in  its  place  alongside  the  upper  tier 
of  ice,  in  good  order.  This  shaft  being  to  raise  a  cake  of 
ice  edgewise,  left  little  room  for  a  man  at  the  bottom  to  move 
from  an  upright  position.  The  gig  carried  the  ice  on  iron 
strips.  Had  such  an  object  delivered  the  fatal  blow,  this  tall 
man,  in  such  a  narrow  shaft,  would  hardly  have  room  to 
bend  over  and  take  the  blow  below  the  dorsal  vertebrae. 
On  the  other  hand,  if  deceased  had  slipped  from  the  ice  above, 
and  fallen,  feet  first,  down  this  shaft,  the  upright  beam  or 
bunker  at  the  foot  might  have  made  such  a  contact  and 
internal  injury  as  the  surgeon  found.  The  duty  to  repair 
this  shifter  rope  required  Meissner.  to  go  to  the  break  in  the 
line  above,  and  did  not  call  him  to  the  foot  of  this  shaft. 
The  suggestion  of  the  gig  falling,  through  air  leakage  above, 
was  a  hypothesis,  which  failed  to  explain  and  reconcile  such 
facts  as  the  normal  position  in  which  the  gig  was  found,  with 
no  indications  of  air  escape,  and  all  operating  parts  in  shape 
to  resume  running  with  no  other  repair  than  reconnecting 
this  shifter  line.    There  being  no  proof  of  defects,  and  no 
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omission  by  defendant  to  inspect,  if  this  gig  in  some  mysterious 
way  did  cause  this  injury,  still  that  would  not  establish 
actionable  negUgence.  In  the  absence  of  defects  or  of  traces 
of  air  leakage,  or  other  indication  of  some  neglect,  the  verdict 
should  not  stand. 

I  advise  that  the  judgment  and  order  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event. 

Jenks,  p.  J.,  and  Blackmar,  J.,  concurred;  Mills  and 
Rich,  J  J.;  dissented. 

Judgment  and  order  reversed  on  reargument,  and  new  trial 
granted,  costs  to  abide  the  event. 


James  F.  Miner,  Respondent,  v.  Christopher  Rembt,  Sued 
as  Christian  Rembt,  Appellant. 

Second  Department,  May  11,  1917. 

Negligence  —  municipal  corporations  —  duty  of  motorcycle  police- 
man to  use  care  when  pursuing  escaping  automobUe  —  injury  to 
such  officer  by  colliding  with  truck  —  evidence. 

A  police  officer  on  a  motorcycle  engaged  in  pursuit  of  an  automobile,  the 
operator  of  which  has  violated  the  speed  reg^ulations,  must  use  ordi- 
nary care,  although  the  speed  ordinances  do  not  apply  to  him  when  in 
the  performance  of  his  duty. 

Evidence  in  an  action  by  such  an  officer  for  personal  injuries  sustained  by 
colliding  with  defendant's  truck  at  a  crowded  street  junction  while  in 
pursuit  of  a  speeding  car  and  proceeding  at  night  at  the  rate  of  thirty-five 
miles  an  hour,  examined  and  heldy  that  a  verdict  in  favor  of  the  plaintiff 
was  against  the  weight  of  the  evidence,  and  that  the  complaint  shotdd  be 
dismissed. 

Appeal  by  the  defendant,  Christopher  Rembt,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflF, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on 
the  20th  day  of  October,  1916,  upon  the  verdict  of  a  jury  for 
$7,500,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  28th  day  of  March,  1917,  denying  defendant's  motion  for 
a  new  trial  made  on  the  ground  of  newly-discovered  evidence. 

On  December  28,  1914,  the  date  of  this  casualty,  plaintiff 
was  a  motorcycle  police  officer,  engaged  in  enforcing  speed 
regulations  in  the  borough  of  Queens.     It  was  about  ten- 
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thirty  p.  m.  The  streets  were  well  lighted.  No  question  is 
made  as  to  the  lights  on  the  cycle,  or  on  the  truck.  As 
plaintiff  cycled  eastward  on  Myrtle  avenue  and  had  passed 
about  four  blocks  easterly  of  the  corner  of  Cooper  avenue, 
he  met  a  black  touring  car  (which  escaped  identification) 
going  westward  at  a  rate  of  forty  miles  an  hour.  Plaintiff 
turned  and  started  in  pursuit,  working  his  cycle  up  to  top 
speed.  Cooper  avenue,  running  in  a  southwestern  direction, 
intersects  Myrtle  avenue  at  an  angle  of  about  thirty-five 
degrees.  Myrtle  avenue  has  a  double  line  of  trolley  car  tracks. 
Cooper  avenue  has  no  car  tracks,  being  paved  with  asphalt 
for  a  width  of  eighteen  feet,  with  Belgian  blocks  along  the 
sides.  When  plaintiff  was  near  Edison  place  (which  intersects 
Myrtle  avenue  a  block  eastward  of  the  place  of  collision), 
he  claims  that  as  he  looked  to  his  right  across  to  Cooper 
avenue  he  saw  defendant's  truck  bound  westward.  Plaintiff 
then  noticed  that  his  own  increasing  speed  according  to  his 
speedometer  was  thirty-five  miles  an  hour.  Plaintiff  sounded 
his  cycle  horn,  but  kept  gaining  in  speed,  absorbed  in  looking 
in  front  after  the  vanishing  touring  car.  On  the  north  side 
of  Myrtle  avenue  was  a  board  fence  eleven  and  one-half  feet 
high,  which  shut  in  a  view  of  approaching  objects  from  a 
vehicle  on  Cooper  avenue  coming  to  the  Myrtle  avenue  inter- 
section. Just  to  the  west  of  this  board  fence,  with  an  opening 
of  five  or  six  feet,  was  a  one-story  oflBice  building,  so  that  by 
the  fence  and  this  building  the  open  space  eastward  of  the  curb 
at  the  Cooper  avenue  corner  was  less  than  twenty-five  feet. 
The  motor  provision  truck  which  defendant  drove  down 
Cooper  avenue  had  a  speed  from  ten  to  twenty  miles  an  hour. 
Defendant  had  seen  nothing  of  plaintiff  as  he  approached 
the  corner.  Observing  an  east-bound  trolley  car  on  the  farther 
Myrtle  avenue  track,  defendant  slackened  his  speed  as  he 
came  to  the  gutter.  The  motorman  beckoned  him  to  pass 
ahead,  and  defendant's  truck  kept  on  over  the  car  tracks. 
As  it  reached  the  east-bound  track,  defendant  heard  a  yell 
and  then  saw  the  motorcycle  less  than  fifty  feet  off,  and 
swerving  to  the  left.  Defendant  threw  out  the  clutch  and  put 
on  the  brake,  but  the  vehicles  were  in  contact  so  that  plaintiff 
was  thrown  between  the  car  tracks,  sustaining  injuries  which 
were  serious  and  permanent. 
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Plaintiff  testified  that  "  as  I  got  to  the  comer,  or  near  the 
comer,  I  blew  the  horn  for  him  twice,  for  him  to  slacken. 
I  got  down  to  the  comer.  I  was  still  going  along  at  that 
speed  when  this  car  [the  defendant's  tmck]  shot  out."  Later 
he  estimated  that  he  was  three-quarters  of  a  block  from  the 
comer  when  he  sotmded  his  horn.  On  cross-examination  he 
admitted  a  speed  of  from  thirty-five  to  forty  miles  an  hour, 
"  arotmd  35,"  at  the  time  of  the  accident.  It  was  conceded 
that  Cooper  avenue  is  one  of  the  main  arteries  of  traffic  between 
the  boroughs  of  Brooklyn  and  Queens;  that  Myrtle  avenue 
was  much  frequented,  and  that  this  intersection  is  a  busy 
comer.    The  verdict  was  $7,500. 

Edgar  F.  HazletaUy  for  the  appellant. 

Oustav  Lange,  Jr.  [Harding  Johnson  with  him  on  the  brief], 
for  the  respondent. 

Putnam,  J.: 

The  plaintiff's  proposition  comes  to  this:  That  in  pursuit 
of  a  speeding  car,  this  motorcycle  can  run  at  night  at  a  speed 
of  thirty-five  miles  an  hour,  and  strike  a  converging  truck 
at  an  acute  angle  from  behind,  and  recover  damages  for  such 
resulting  injury.  The  warning  rests  wholly  on  the  cyclist's 
horn,  given  sideways  to  a  truck  on  a  converging  street,  where 
a  board  fence  eleven  feet  six  inches  high  shuts  off  the  plaintiff 
until  the  cycle  is  100  feet  off  the  tmck's  path. 

No  private  motorcyclist  could  make  such  a  claim.  But 
motorcyclist  officers  assert  an  immunity  imder  city  ordinances. 
The  ordinance  makes  a  speed  to  exceed  fifteen  miles  an  hour 
prima  fade  prohibited  speed.  But  by  section  4  it  is  declared 
that  this  ordinance  shall  not  apply  to  members  of  the  poUce 
department  when  in  performance  of  their  duty.  (Speed  Ord. 
Apr.  15,  1913,  §§  1,  4,  as  amd.  See  Cosby's  Code  Ord. 
[Anno.  1914]  pp.  455-457,  475,  476.) 

A  poHce  officer  engaged  in  pursuit  of  a  fugitive  car  still 
has  to  use  ordinary  care.  Can  he  dash  along  a  thoroughfare 
at  such  a  jimction  as  this,  and  flash  up  behind  a  tmck  at  a 
conceded  speed  of  over  fifty  feet  a  second?  Reckoning  back 
from  the  impact  only  ten  seconds  would  put  plaintiff  off  as 
far  as  Tesla  place,  a  block  beyond  Edison  place.    A  hom 
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sounded  in  the  block  between  Edison  place  and  the  corner 
would  be  less  than  four  seconds  before  the  blow.  While 
plaintiff  was  hurt  while  in  the  discharge  of  official  duty,  that 
duty  did  not  authorize  him  to  ignore  the  rights  of  overtaken 
vehicles  at  such  a  crowded  street  junction.  The  motorcycle 
had  no  brake;  its  dangerous  approach  was  masked  by  the 
fence  along  the  north  side  of  Myrtle  avenue.  The  present 
judgment  reverses  the  true  legal  Uabihties,  since  plaintiff  was 
reckless,  ignoring  defendant's  rights  at  such  intersection. 
Defendant  was  not  at  fault.  He  had  no  reason  to  suppose 
he  would  meet  such  disregard  of  his  rights.  The  cycle  horn, 
given  at  the  time  stated,  imported  no  such  warning.  When 
defendant  saw  the  plaintiff,  they  were  already  in  extremis. 

I  advise  to  reverse  as  against  the  weight  of  evidence,  and 
to  direct  final  judgment  dismissing  the  complaint,  with  costs 
in  the  court  below  and  on  this  appeal. 

Jenks,  p.  J.,  Staplbton,  Mills  and  Blackmab,  JJ., 
concurred. 

Judgment  reversed  and  final  judgment  unanimously  directed 
dismissing  the  complaint,  with  costs  in  the  court  below  and 
on  this  appeal. 


MoLUE  Kassel,  as  Administratrix,  etc.,  of  Victor  Kassel, 
Deceased,  Respondent,  v.  Empire  Tinware  Company,  and 
Samuel  Breakstone  and  Paul  Glasser,  Individually  and 
as  Directors  of  the  Empire  Tinware  Company,  Appellants. 

Second  Department,  May  11,  1917. 

Corporations  —  pleading  —  sufficiency  of  complaint  in  action  to 
compel  directors  to  declare  dividends  fraudulently  withheld  from 
plaintiff  in  violation  of  express  contract  -—  authority  of  directors 
to  determine  amount  of  dividends  —  fraud  —  fiduciary  relation  of 
directors  to  stockholders  —  constructive  fraud  by  directors  —  con- 
trol of  power  and  discretion  of  directors  by  agreement  between 
themselves  —  Supreme  Court  —  Jurisdiction. 

A  complaint  which  alleges  that  the  plaintiff's  intestate  and  the  two  individual 
defendants  had  executed  a  written  contract  reciting  that  they  owned  all 
the  capital  stock  of  the  defendant  company  in  equal  shares;  that  it  was  then 
worth  a  certain  amount;  that  upon  the  death  of  any  party  to  the  agree- 
ment within  five  years  his  stock  should    become  the  absolute  property 
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of  the  other  parties,  the  oertifioate  to  be  retained  by  the  personal  repre- 
sentative of  the  deceased  as  security;  that  the  survivor  should  pay  there- 
for the  amount  stated  in  specified  installments,  and  that  pending  payment 
"  all  dividends  that  may  be  declared  by  the  corporation  and  earned  by 
virtue  of  the  ownership  of  the  certificate  of  stock,"  etc.,  should  be  divided 
between  the  personal  representative  of  the  deceased  and  the  survivors, 
in  the  proportion  "  that  their  respective  interests  in  the  certificate 
in  question  bear  to  each  other,"  and  which  further  alleges  that  after 
the  death  of  plaintiff's  intestate  defendants  paid  to  plaintiff  the  first 
installment;  that  although  since  the  time  of  the  death  of  the  plain- 
tiff's intestate  the  net  earnings  of  the  corporation  have  been  very  large, 
the  defendants  have  refused  to  declare  dividends  in  accordance  with 
a  scheme  to  withhold  the  earnings  of  the  company  until  plaintiff's  stock 
shall  be  paid  for  and  so  defraud  the  plaintiff,  states  a  cause  of  action. 

The  authority  of  directors  to  determine  what  dividends  shall  be  declared 
does  not  confer  on  them  the  power  to  commit  a  fraud. 

Directors  hold  a  fiduciary  relation  to  the  stockholders. 

It  is  constructive  fraud  for  directors  to  use  their  power  for  their  own  benefit. 

The  exercise  of  the  power  and  discretion  of  directors  owning  all  the  capital 
stock  of  a  corporation  may  be  controlled  by  valid  agreement  between 
themselves,  where  the  interests  of  creditors  are  not  affected. 

The  Supreme  Court  has  jurisdiction  to  compel  the  defendants,  as  directors, 
to  declare  dividends  in  order  to  prevent  them  from  abusing  their  power  to 
the  injury  of  the  plaintiff. 

Such  an  action  may  be  maintained  on  the  analogy  of  a  suit  for  specific 
performance  of  the  express  contract  between  them. 

Separate  appeals  by  the  defendants,  Empire  Tinware  Com- 
pany and  Samuel  Breakstone  and  another,  from  two  orders 
of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  oflBce  of  the  clerk  of  the  coimty  of 
Kings  on  the  16th  day  of  March,  1917,  denying  their  separate 
motions  for  judgment  on  the  pleadings,  consisting  of  an 
amended  complaint  and  the  answers  thereto. 

Louis  Rosenberg  [Maxim  Bimkrant /with  him  on  the  brief], 
for  the  appellants. 

Benjamin  Reass  [Louis  L.  Quasha  with  him  on  the  brief], 
for  the  respondent. 

Blackmar,  J.: 

The  question  before  the  court  is  whether  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action.    The    ^ 
complaint  alleged  that  the  plaintiff's  intestate  and  the  indi- 
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vidual  defendants  owned  all  the  capital  stock  of  the  defendant 
corporation;  that  the  amount  issued  was  $24,000  in  par  value, 
of  which  each  owned  $8,000;  that  on  February  17,  1912,  the 
three  parties  made  a  formal  written  contract  which,  after 
reciting  that  they  owned  in  equal  shares  all  the  capital  stock 
of  the  company;  that  the  amotmt  in  par  value  owned  by  each 
was  $8,000  but  that  it  was  then  worth  $12,000,  and  that 
each  was  desirous  of  securing  the  stock  of  the  other  in  case 
of  his  death,  provided  that  upon  the  death  within  five  years 
of  any  party  to  the  agreement  his  capital  stock  of  the  pai^ 
value  of  $8,000  should  become  the  absolute  property  of  the 
other  parties,  the  certificate,  however,  to  be  retained  by  the 
personal  representative  of  the  deceased  as  collateral  security 
for  the  payments  therein  covenanted  and  agreed  to  be  made 
by  the  other  parties;  that  the  survivors  should  pay  therefor 
the  sum  of  $12,000  in  the  following  installments:  $1,000 
thereof  within  three  months,  with  six  per  cent  interest  from 
the  date  of  death  of  deceased,  and  thereafter  $500  semi- 
annually with  six  per  cent  interest  until  the  whole  $12,000 
should  be  paid.  The  contract  then  provided  that  pending 
the  payment  for  the  stock  ''  all  dividends  that  may  be  declared 
by  the  corporation  and  earned  by  virtue  of  the  ownership  of 
the  certificate  of  stock,"  etc.,  should  be  divided  between  the 
personal  representative  of  the  deceased  and  the  survivors  in 
the  proportion  "  that  their  respective  interests  ill  the  certificate 
in  question  bear  to  each  other,  the  interest  so  to  be  determined 
by  crediting  the  survivors  with  the  amoimt  paid  thereon  and 
the  personal  representative  of  the  decedent  with  the  amount 
still  due  and  owing."  The  complaint  fiuther  alleged  that 
plaintiff's  intestate  died  on  July  22,  1916;  that  defendants 
paid  to  plaintiff  the  sum  of  $1,180  as  a  first  payment  on 
October  20,  1916;  that  at  the  time  of  the  death  of  plaintiff's 
\/  intestate  ''  and  for  the  period  of  time  thereafter  down  to  and 
including  the  present "  the  earnings  of  the  corporation  over 
and  above  all  debts  and  liabihties  equalled  or  exceeded  the 
sum  of  $100,000,  and  that  the  defendants  have  refused  to 
declare  dividends  in  accordance  with  a  scheme  to  withhold 
the  earnings  of  the  company  until  plaintiff's  stock  shall  be 
paid  for,  and  so  defraud  the  plaintiff  out  of  her  share  of  the 
earnings  of  the  company. 
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We  think  that  the  complaint  states  a  cause  of  action.  It 
was  the  evident  intent  of  the  parties  that  the  plaintiff,  as 
representative  of  the  deceased  stockholder,  should  share  in 
the  profits  of  the  business  during  the  twelve  years  which 
should  elapse  before  the  stock  should  be  fully  paid  for.  The 
contract  expressly  provides,  not  only  for  a  division  of  the 
dividends  declared,  but  of  those  "earned  by  virtue  of  the 
ownership  of  the  certificate  of  stock."  Although  it  is  not 
accurate  to  speak  of  "  earnings ''  as  dividends,  yet  the  meaning 
is  plain;  it  was  to  continue  to  the  personal  representative 
of  the  deceased  stockholder  the  right  to  participate  in 
"  earnings."  It  was  not  the  intent  that  the  surviving  owners 
should  determine  the  amoimt  to  be  paid  the  plaintiff  and  so 
be  the  judges  in  their  own  case.  The  use  of  the  word  "  earned  "  >^ 
furnishes  the  test  of  the  meaning  of  the  contract.  It  was  the 
obvious  intent  of  the  parties  that  plaintiff  should  receive  her 
share  of  the  earnings  of  the  corporation,  and  the  contract 
imposed  on  the  defendants,  the  surviving  directors  of  the 
company,  the  duty  to  the  plaintiff  to  declare  those  earnings 
in  dividends,  and  share  the  same  with  her.  The  rule  of  law 
which  confides  to  the  directors  of  a  corporation  the  power 
to  determine  what  dividends  shall  be  declared,  will  not  avail  to 
confer  on  them  the  power  to  commit  a  fraud.  {Smith  v. 
Moore,  199  Fed.  Rep.  689,  and  cases  there  cited.)  The 
directors  hold  a  fiduciary  relation  to  the  stockholders.  (Bos- 
worth  V.  AUen,  168  N.  Y.  157,  165.)  For  a  trustee  to  abuse 
his  power  to  his  own  benefit  is  a  constructive  fraud,  and  the 
same  principle  is  applicable  to  the  conduct  of  directors  of  a 
corporation.  In  this  case  a  fiduciary  relation  existed  between 
the  defendants  as  directors  and  the  plaintiff.  Although  the 
contract  provides  that  the  stock  should,  on  death  of  one  of 
the  parties  thereto,  become  the  absolute  property  of  the  other 
parties,  yet  it  was  to  be  held  by  the  representative  of  the 
deceased  as  collateral  security  for  the  payments  to  be  made 
including  those  derived  from  the  earnings  of  the  company; 
and  in -the  provision  securing  to  such  representative  a  share 
in  the  dividends  declared  and  "  earned  "  it  is  expressly  pro- 
vided that  it  is  to  be  divided  in  proportion  to  their  "  interests  " 
in  the  stock.  The  representative  of  the  deceased  has  such 
an  interest  in  the  stock  as  enables  her  to  secure  compliance 
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i^with  the  provisions  of  the  contract.  As  the  parties  to  the 
action  are  the  complete  owners  of  the  corporation,  there  is 
no  reason  why  the  exercise  of  the  power  and  discretion  of 
the  directors  cannot  be  controlled  by  valid  agreement  between 
themselves,  provided  that  the  interests  of  creditors  are  not 
affected.  {Groh^s  Sons  v.  Groh,  80  App.  Div.  85;  Spencer 
V.  Lowe,  198  Fed.  Rep.  961 ;  Fougeray  v.  Cord,  50  N.  J.  Eq. 
185;  Logan  v.  New  York  Sugar  Refining  Co.,  176  App.  Div. 
660.)  If  it  be  necessary  to  compel  the  defendants  as  directors 
to  declare  dividends  in  order  to  prevent  them  from  abusing 
their  power  to  the  injury  of  the  plaintiff,  we  think  this  court 
has  power  to  make  such  a  judgment.  {Hiscock  v.  Lacy,  9 
Misc.  Rep.  578,  and  cases  there  cited.) 

This  action  may  be  maintained  on  the  analogy  of  a  suit 
for  specific  performance  of  the  contract. 

The  orders  should  be  aflSrmed,  with  ten  dollars  costs  and 
disbursements. 

Jbnks,  p.  J.,  Stapleton,  Mills  and  Putnam,  JJ., 
concurred. 

Orders  affirmed,  with  ten  dollars  costs  and  disbursements. 


The  People  of  the  State  of  New  York  ex  rel.  John  F. 
Tappin,  Relator,  v.  James  C.  Cbopsey,  as  Police  CJom- 
missioner  of  the  City  of  New  York,  Respondent. 
Second  Department,  May  18,  1917. 

Municipal  corporations  —  city  of  New  York  —  certiorari  —  review 
of  determination  of  police  conunissioner  diBmissing  relator  from 
police  department  —  effect  of  prior  determination  and  statements 
by  police  commissioner. 

Where,  on  oertiorari  to  review  the  proceedings  of  the  police  commissioner 
of  the  city  of  New  York  in  dismissing  the  relator  from  the  police  depart- 
ment, it  appears  that  said  commissioner,  prior  to  the  hearing,  possessed 
information  establishing  the  falsity  of  the  relator's  answers  which  was  not 
accessible  to  the  latter,  and  had  also  told  him  that  if  he  made  "  any 
untruthful  statement "  in  answer  to  inquiries  as  to  whether  he  had  given 
certain  orders  to  his  men  he  would  *'  break  "  him,  the  determination 
should  be  annulled  and  the  proceeding  remitted  for  a  new  trial. 

Putnam,  J.,  and  Jenkb,  P.  J.,  dissented,  with  opinion. 
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Certiorari  issued  out  of  the  Supreme  Court  and  attested 
on  the  26th  day  of  April,  1911,  directed  to  James  C.  Cropsey, 
as  police  commissioner  of  the  city  of  New  York,  commanding 
hm  to  certify  and  return  to  the  oflfice  of  the  clerk  of  the  county 
of  Kings  all  and  singular  his  proceedings  had  in  dismissing 
the  relator  from  the  police  department  of  the  city  of  New 
York. 

Harry  Crone  [Francis  Gilbert  with  him  on  the  brief],  for 
the  relator. 

Edward  A.  Freshman  [Lamar  Hardy,  Corporation  Counsel, 
and  Thxymas  F.  Magnet  with  him  on  the  brief],  for  the 
respondent. 

Per  Curiam: 

Before  the  charges  were  made,  the  police  commissioner 
said  to  the  relator,  while  inquiring  as  to  whether  he  had 
given  certain  orders  to  his  men,  "  any  imtruthful  statement 
you  make  to  mewill  break  you.  *  *  *  i  will  just  say  to  you 
once  more  that  I  have  information  absolutely  reUable  to  the 
contrary,  and  you  can  sit  there  and  deny  it  if  you  want  to, 
in  the  face  of  it;  you  will  suffer  the  penalty.  *  *  *  I  know 
what  I  am  talking  to  you  about,  what  you  said  to  the  men 
about  complaints,  because  I  have  got  that  down  in  black  and 
white,  by  the  examination  of  the  men  themselves,  and  I  guess 
I  beheve  what  they  said  rather  than  what  you  said."  The 
hearing  upon  charges  for  making  imtruthful  answers  to  the 
commissioner  was  subsequently  had  before  him  in  his  judicial 
capacity,  and  without  imputing  any  improper  motive  or 
unfairness  to  the  commissioner,  because  under  the  charter 
(Laws  of  1901,  chap.  466,  §  300,  as  amd.  by  Laws  of  1904, 
chap.  341 ;  Id.  §  302)*  the  duty  of  passing  upon  the  question 
as  to  whether  an  oflScer  against  whom  charges  have  been 
preferred  is  upon  him,  nevertheless,  in  view  of  the  said  informa- 
tion which  the  commissioner  possessed  and  which  was  not 
accessible  to  the  relator,  and  his  pre-existing  determination 
as  expressed  by  the  commissioner  in  case  relator  denied,  we 
feel  that  relator  has  not  had  that  hearing  which  the  law 
contemplates. 

*  See  Laws  of  1915,  chap.  310,  since  arndg.  §  302. —  [Rep. 
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Under  the  circumstances,  the  determination  is  annulled, 
writ  sustained,  and  the  proceeding  remitted  to  the  commis- 
sioner for  a  new  trial,  costs  to  abide  the  event. 

Thomas,  Mills  and  Rich,  JJ.,  concurred;  Putnam,  J., 
read  for  confirmation,  with  whom  Jenks,  P.  J.,  concurred. 

Putnam,  J.  (dissenting): 

In  cautioning  relator  that  any  imtruthful  answers  would 
"  break  "  him,  the  commissioner  made  known  to  the  accused 
in  plain  speech  the  materiality  of  the  questions  he  was  asking, 
and  the  penalty  for  evasions  or  false  denials.  More  formal 
warnings  in  court  language  might  be  less  clear  to  one  unfamiliar 
with  legal  terms.  The  commissioner  at  times  may  himself 
learn  of  complaints  against  a  member  of  the  force.  The 
things  here  charged  were  public,  having  been  spoken  before 
the  poUce  platoon.  It  was  fair  to  tell  the  accused  that  the 
commissioner  knew  this,  so  that  the  relator  should  consider 
better  how  to  weigh  his  answers.  Hence  by  this  preliminary 
hearing,  I  think  the  commissioner  did  not  become  disqualified. 

Jenks,  p.  J.,  concurred. 

Determination  annulled,  writ  sustained,  and  proceeding 
remitted  to  the  commissioner  for  a  new  trial,  costs  to  abide 
the  event. 


In  the  Matter  of  Proving  the  Last  Will  and  Testament  of  Mary 
Hermann,  Formerly  Known  as  Mary  Goetz,  Deceased. 

Kate    Ludwig    and    Christopher    Hermann,    Appellants; 
George  Hermann,  Respondent. 

Second  Department,  May  18,  1917. 

Surrogate  —  JuriBdlction  on  probate  of  will  —  equitable  Jurisdic- 
tion—  Code  of  Civil  Procedure,  sections  2610  and  2614,  construed — 
effect  of  amendments  of  1914  relating  to  Surrogates'  Courts  — 
effect  of  prior  Joint  wUl  —  Jurisdiction  of  surrogate  to  consider  or 
act  upon  prior  Joint  will  or  contract  —  duty  of  surrogate  to  admit 
last  will  to  probate  —  Jurisdiction  to  vacate  or  set  aside  decree 
—  petition. 

It  is  the  duty  of  a  surrogate  to  admit  to  probate  the  will  of  a  decedent  last 
executed  in  point  of  time,  if  the  testator  was  competent  to  make  it,  and 
it  was  executed  in  conformity  with  the  requirements  of  the  statute,  and 
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it  is  not  within  his  power  to  pass  upon  the  question  of  whether  the  decedent 
had  the  right  to  execute  suoh  wiU  because  of  a  previous  agreement  to  the 
contrary.  If  suoh  an  agreement  exists,  that  fact  and  its  legal  results 
can  only  be  determined  by  the  Supreme  Court  in  a  suit  in  equity,  and  the 
manner  of  determination  is  not  to  admit  a  former  wiU  to  probate,  although 
such  former  will  is  the  result  of  a  contract  between  the  testator  and  a 
third  party  governing  the  testamentary  disposition  of  their  property,  but 
to  sustain  the  contract  if  established  by  clear  and  convincing  testimony 
and  supported  by  an  adequate  consideration  and  compel  its  performance 
by  the  heirs  of  the  decedent  or  otherwise  grant  adequate  relief.  This 
rule  has  not  been  changed  by  section  2510  of  the  Code  of  Civil  Procedure 
as  amended  in  1914. 

The  words  '*  competent  **  and ''  restraint,"  as  used  in  section  2614,  providing 
that  "  If  it  appears  to  the  surrogate  that  the  will  was  duly  executed;  and 
that  the  testator,  at  the  time  of  executing  it,  was  in  all  respects  competent 
to  make  a  will  and  not  under  restraint;  it  must  be  admitted  to  probate  as 
a  will  valid,"  have  no  reference  to  conditions  caused  by  or  arising  from 
the  prior  execution  of  a  joint  will  or  contract,  but  refer  and  are  limited 
to  mental  competency  and  restraint  exercised  upon  a  testator  at  the  time 
of  the  preparation  and  execution  of  the  will  offered  for  probate. 

The  general  phrases  of  section  2510  of  the  Code  of  Civil  Procedure  by  which 
equitable  jurisdiction  is  given  to  surrogates  are  limited  to  its  exercise  in 
cases  (1)  when  the  question  acted  upon  is  "  necessary  to  be  determined  in 
order  to  make  a  full,  equitable  and  complete  disposition  of  the  matter  " 
being  considered  and  upon  which  they  are  called  to  act  in  determining 
the  presented  questions;  and  (2)  in  the  manner  prescribed  by  statute. 

Now,  as  before  the  enactment  of  section  2510,  surrogates  must  admit  to 
probate  the  last  will  of  a  decedent  proven  to  their  satisfaction  to  comply 
with  the  provisions  and  requirements  of  section  2614,  and  any  contract 
for  a  different  disposition  of  the  property  of  the  testator  must,  if  enf oreible, 
be  established  in  and  enforced  by  a  suit  in  equity  in  the  Supreme  Court 
against  the  heirs,  devisees  and  legatees  of  the  testator. 

Hence,  in  a  proceeding  for  the  probate  of  a  will,  the  surrogate  has  no  juris- 
diction to  consider  or  act  upon  a  prior  joint  wiU  which  had  been  revoked 
by  express  provisions  in  the  later  one  sought  to  be  probated. 

The  mere  fact  of  the  joint  wiU  having  been  executed  does  not  constitute  it 
an  irrevocable  contract  restraining  the  decedent  from  executing  another 
and  later  wiU,  changing  the  disposition  made  of  her  estate. 

So  far  as  Surrogates'  Courts  are  concerned,  there  are  no  irrevocable  wills. 

Subdivision  6  of  section  2490  of  the  Code  of  Civil  Procedure  contains  the 
only  authority  i>os8essed  by  surrogates  to  open,  vacate  or  set  aside  a  decree 
granted  and  entered  in  their  courts  and  to  grant  a  new  trial  or  hearing. 
The  exercise  of  such  power  must  be  based  upon  the  existence  of  fraud, 
newly-discovered  evidence,  clerical  error  "  or  other  sufficient  cause." 

Petition  to  vacate  and  to  set  aside  a  decree  admitting  a  wiU  to  probate  held 
not  to  aver  the  existence  of  either  of  the  grounds  to  which  the  power  of 
the  surrogate  to  act  is  limited,  and  not  to  excuse  the  petitioner's  default. 
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Separate  appeals  by  Kate  Ludwig  and  another  from  a 
decree  of  the  Surrogate's  Court  of  the  county  of  Queens, 
entered  in  the  oflBice  of  said  Surrogate's  Court  on  the  23d  day 
of  May,  1916,  denying  probate  to  the  instrument  dated  the 
10th  day  of  July,  1914,  and  offered  as  the  last  will  and  testa- 
ment of  Mary  Hermann,  deceased.  Also  appeals  by  said 
parties  from  a  decree  entered  in  the  office  of  said  Surrogate's 
Court  on  the  11th  day  of  July,  1916,  admitting  to  probate  an 
instrument  dated  the  20th  day  of  September,  1895,  as  the 
last  will  and  testament  of  Mary  Hermann,  deceased,  with 
notice  of  a  decision  to  bring  up  for  review  an  order  of  said 
Surrogate's  Court  entered  therein  on  the  21st  day  of  October, 
1915,  vacatingand  setting  aside  a  prior  decree  admitting  to  pro- 
bate the  instrument  dated  the  10th  day  of  July,  1914,  and  per- 
mitting the  respondent  to  file  objections  to  the  probate  thereof. 

The  decedent  and  one  Christopher  Goetz  were  married  on 
July  6,  1873,  and  the  appellants  are  the  issue  of  that  union. 
Sometime  later  Mrs.  Goetz  and  her  husband  separated,  and 
she  and  the  respondent  began  Uving  together  as  husband 
and  wife.  Later,  in  1890,  they  were  married,  but  the  marriage 
was  void  because  the  decedent  had  a  husband  living,  from 
whom  she  had  not  been  divorced.  On  September  30,  1895, 
the  decedent  and  the  respondent  executed  a  joint  will,  in  which 
she  is  described  as  his  wife,  by  the  provisions  of  which  there 
was  devised  and  bequeathed  to  the  survivor  "  all  and  any  real 
and  personal  property  either  owned  by  us  jointly  or  severally 
for  his  or  her  own  use  and  benefit  forever."  On  July  10,  1914, 
the  decedent  executed  a  last  will  and  testament  in  and  by 
which  she  bequeathed  to  two  granddaughters  several  articles 
of  personal  property,  and  bequeathed  and  devised  all  the  rest, 
residue  and  remainder  of  her  estate  to  her  children,  the 
appellants,  and  appointed  a  nephew,  John  F.  Klein, 
sole  executor.  In  the  6th  subdivision  of  this  will  she  says: 
"  The  reason  I  do  not  make  any  bequest  to  my  dear  husband 
George  Hermann  is  that  he  has  ample  means  of  his  own  and 
for  no  other  reason."  The  8th  subdivision  is:  "  Hereby 
revoking  all  other  and  former  Wills  heretofore  made  by  me, 
I  again  declare  this  and  only  this  as  my  Last  Will  and 
Testament." 

The  surrogate  found  that  the  respondent  did  not  know 
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of  the  making  of  this  last  will  and  did  not  consent  to  a  revoca- 
tion of  the  joint  will  of  1896.  Both  wills  were  drawn  and 
witnessed  by  one  Hugo  Cohn,  who  could  not  be  found  when 
the  proceedings  for  probate  were  pending,  and  his  testimony 
was  dispensed  with.  The  testatrix  died  on  May  10,  1915, 
and  shortly  thereafter  said  Klein  petitioned  the  Surrogate's 
Court  for  the  probate  of  the  will  of  1914,  and  the  respondent 
executed  a  waiver  of  the  issuance  and  service  of  a  citation  and 
consented  that  the  same  be  admitted  to  probate.  Until 
later,  learning  that  the  decedent's  husband,  Goetz,  was  still 
living  and  that  the  respondent  was  not  her  husband,  Klein 
returned  this  waiver  and  consent  to  the  respondent  and  caused 
a  citation  to  be  issued,  returnable  June  15,  1915,  which  was 
personally  served  on  the  respondent  on  June  3, 1915.  He  made 
no  appearance  and  filed  no  objections,  and  on  the  retiun  of 
said  citation  the  will  of  1914  was  admitted  to  probate  and 
on  June  twenty-second  letters  testamentary  issued  to  Klein. 
On  August  ninth,  following,  the  respondent  presented  to  the 
Surrogate's  Court  a  petition  in  which  he  set  forth  that  sub- 
stantially all  of  the  estate  left  by  the  deceased  was  his  actual 
and  lawful  property,  purchased  with  his  individual  money; 
that  after  her  death  he  first  learned  that  he  was  not  her  legal 
husband;  that  at  the  time  of  executing  the  will  of  1914  the 
testatrix  was  seriously  ill  and  was  unduly  influenced  in  the 
making  of  the  same  by  her  son  and  daughter,  the  appellants; 
that  she  never  informed  him  of  her  intention  to  execute  such 
will;  that  he  never  consented  thereto  or  had  knowledge  thereof 
and  never  consented  to  a  revocation  of  the  joint  will;  that 
the  will  of  1914  was  not  the  last  will  and  testament  of  the 
testatrix;  that  after  her  death  he  "  was  greatly  grieved,  dis- 
tressed in  mind  and  body,  and  did  not  have  knowledge  of  some 
of  the  facts  heretofore  set  forth,  and  had  no  knowledge  of  the 
legal  meaning  of  the  said  alleged  Last  Will  and  Testament, 
and  could  not  have  ascertained  some  of  the  facts  heretofore 
set  forth  prior  to  the  probate  of  said  instrument  pxuT)orting 
to  be  a  will  and  testament,  with  due  dihgence,  and  could  not 
have  learned  other  facts  because  of  his  said  condition,"  and 
he  asked  for  an  order  restraining  Klein  as  executor  from  col- 
lecting or  paying  over  money  except  to  conserve  the  interests 
of  the  estate  and  for  an  order  to  show  cause  why  the  probate 
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of  said  will  should  not  be  vacated  and  set  aside  and  leave 
given  him  to  file  objections  to  the  probate  thereof.  An  order 
was  accordingly  granted,  directed  to  Klein,  the  appellants, 
John  C.  Goetz,  the  husband,  and  the  legatees  under  said  will, 
requiring  them  to  appear  in  said  court  on  September  14,  1915, 
and  show  cause  why  the  probate  of  said  will  should  not  be 
vacated  and  set  aside  and  why  the  respondent  should  not  be 
permitted  to  file  objections  to  the  probate  thereof,  and  in  the 
meantime  they  were  restrained  from  paying  out  or  disposing 
of  any  money  or  property  in  their  possession,  belonging  to 
the  estate,  except  to  conserve  the  interests  thereof.  On  the 
return  of  the  order  to  show  cause,  an  order  was  granted 
vacating  and  setting  aside  said  probate  and  permitting  the 
respondent  to  file  the  following  objections: 

''First.  That  the  said  instrument  is  not  the  Last  Will 
and  Testament  of  Mary  Hermann,  formerly  known  as  Mary 
Goetz,  deceased. 

"  Second.  That  the  said  Last  Will  was  not  duly  executed 
as  required  by  law. 

"  Third.  That  the  said  Mary  Hermann,  formerly  known  as 
Mary  Goetz,  was  not  at  the  time  of  the  making  of  said  alleged 
will  capable  of  making  a  will. 

"  Fourth.  That  the  said  Mary  Hermann,  formerly  known  as 
Mary  Goetz,  was  not  at  the  time  of  the  making  of  said  alleged 
will  legally  capable  of  making  a  will  and  was  restrained  there- 
from by  reason  of  her  having  entered  into  a  joint  and  mutual 
will  with  said  George  Hermann,  known  as  the  last  will  and 
testament  of  George  Hermann  and  Mary  Hermann,  his  wife, 
and  drawn  and  duly  executed  by  both  parties  at  her  request, 
which  said  Last  Will  and  Testament  has  never  been  revoked 
and  is  dated  the  30th  day  of  September,  1896.  That  the 
said  George  Hermann  has  never  consented  to  the  revocation 
of  the  said  joint  and  mutual  Last  Will  and  Testament  entered 
into  between  him  and  the  deceased,  Mary  Hermann,  formerly 
known  as  Mary  Goetz  and  was  never  consulted  with  reference 
thereto,  and  has  had  no  knowledge  of  the  existence  of  the 
alleged  Last  Will  and  Testament  of  Mary  Hermann,  formerly 
known  as  Mary  Goetz,  offered  for  probate  until  same  was 
exhibited  to  him  subsequent  to  her  death,  and  was  never 
consulted  in  reference  thereto." 
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Objection  was  made  by  the  proponent  that  the  surrogate 
had  no  jurisdiction  to  hear  and  determine  the  question  raised 
by  the  fourth  objection.  Such  objection  was  overruled  and 
the  surrogate  assumed  jurisdiction,  as  he  says, ''  both  legal  and 
equitable,  to  hear  and  determine  all  of  the  questions  raised 
by  the  objections.'*  He  foimd  that  the  will  of  1914  was  made 
and  duly  executed  by  the  testatrix;  that  she  was  capable  of 
making  a  will;  that  both  wills  were  executed  in  full  com- 
pliance with  the  statutory  requirements,  and  refused  probate 
to  the  will  of  1914  and  admitted  to  probate  the  joint  will  for 
the  reasons  that  at  the  time  of  the  execution  of  the  will  of  1914 
the  testatrix  ^^  was  not  legally  capable  or  competent  to  make 
a  will,  in  that  she  was  restricted  and  restrained  therefrom  by 
reason  of  having  entered  into  a  joint  and  mutual  will  with 
contestant  George  Hermann,  which  said  joint  and  mutual  will 
was  dated  September  30th,  1895,  and  was  a  good  and  valid 
contract  and  made  for  a  valuable  consideration  and  has  never 
been  revoked  or  revocation  thereof  consented  to  by  con- 
testant George  Hermann." 

Charles  L.  Hoffman  [Henry  A.  Friedman  with  him  on  the 
brief],  for  the  appellant  Ludwig. 

Howard  C.  Taylor,  for  the  appellant  Hermann. 

Meier  Steinbrink  [Sydney  Rosenthal  with  him  on  the  brief], 
for  the  respondent. 

Rich,  J.: 

The  conclusions  of  the  learned  surrogate  are  based  upon 
the  provisions  of  section  2610  of  the  Code  of  Civil  Procedure. 
In  his  opinion  assuming  jurisdiction,  he  sayd:  ''  I  am  con- 
vinced that  under  section  2510  the  surrogate  has  full  power 
to  determine  all  legal  and  equitable  questions  submitted  to 
it  regarding  the  probate  of  wills.  Section  2510  provides  that 
the  surrogate  has  full,  complete  and  equitable  power  and 
subdivision  1  further  states  '  to  admit  wills  to  probate.' 
Section  2614  provides  that  before  admitting  a  will  to  probate, 
the  surrogate  must  inquire  particularly  into  all  the  facts 
and  circumstances  and  further  must  determine  that  the 
testator  at  the  time  of  executing  it  was  in  all  respects  com- 
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petent  to  make  a  will  and  not  under  restraint.  ♦  *  ♦ 
It  would  seem,  therefore,  that  the  surrogate  has  full  power 
both  equitable  and  legal  to  inquire  into  the  facts  and  cir- 
cumstances in  such  a  case  as  the  one  at  bar."  In  the  con- 
clusion as  to  the  extent  of  his  equitable  powers  and  jurisdic- 
tion, the  learned  surrogate  was  in  error.  The  disposition  of 
this  appeal  is  controlled  by  the  decision  of  this  court  in  Matter 
of  Holzwarth  (166  App.  Div.  160;  215  N.  Y.  700),  m  which 
the  equitable  powers  of  Surrogates'  Courts  imder  the  pro- 
visions of  section  2510  of  the  Code  of  Civil  Procedure  were 
considered,  and  we  reached  a  conclusion  adverse  to  that 
held  by  the  surrogate.  In  that  case  the  question  was  whether, 
imder  the  provisions  of  section  2510,  full  equity  jurisdiction 
was  given  to  Surrogates'  Courts  to  determine  all  questions 
legal  and  equitable  upon  the  facts  presented  to  them. 
Mr.  Justice  Carr,  writing  for  the  comt,  after  quoting  the 
provisions  of  the  section  referred  to,  says:  "  But  this  legis- 
lative declaration  is  followed  immediately  by  language  as 
follows:  '  And  in  the  cases  and  in  the  manner  prescribed  by 
statute '  [then  follows  a  quotation  of  the  third  and  fourth 
subdivisions].  As  I  understand  the  law  of  statutory  con- 
struction, all  general  phrases  in  a  statute  must  yield  to  a 
particular  specification  contained  in  the  same  statute.  As 
to  the  subdivisions  of  section  2510,  just  quoted,  the  cases 
and  the  manner  in  which  the  surrogate  may  exercise  his 
equitable  jurisdiction  are  specified  particularly.  Where  there 
is  such  a  specification,  it  must  exercise  its  jiuisdiction  in 
accordance  with  the  specification.  Its  general  equitable 
power  must  yield  to  the  statutory  restrictions  upon  it  or 
directions  as  to  it,  and  where  the  statute  prescribes  when  and 
how  it  shall  act,  it  cannot  act  otherwise  than  is  prescribed. 
I  think  this  is  so  well  settled,  even  as  to  courts  of  general 
equitable  jurisdiction,  as  to  require  no  discussion."  Com- 
menting on  this  opinion,  Eetcham,  Surrogate,  in  Matter  of 
Kenny  (92  Misc.  Rep.  330,  338)  correctly  says:  "  It  is  useless 
to  argue  that  in  the  opinion  quoted  there  was  any  thought 
that  the  particular  provision  of  the  statute  which  restricted 
the  general  power  was  to  be  found  in  section  2510.  There 
was  no  restriction,  or  specification  in  that  section  as  to  dis- 
tribution in  kind.    The  only  suggestion  in  any  of  its  subdi- 
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visions  1  to  8  as  to  qualifications  of  any  of  the  powers  therein 
contemplated  was  that  such  qualifications  were  to  be  looked 
for  in  statutes  other  than  the  section  itself.  *  *  *  As  to 
restraints  upon  the  treatment  of  these  subjects,  the  only 
reference  is  contained  in  the  words  '  in  the  cases  and  in  the 
manner  prescribed  by  statute/  language  plainly  postponing 
the  mind  to  instances  and  methods  to  be  sought  outside  of 
the  section  itself.  In  section  2736,  one  of  these  other  statutes, 
there  is  the  definite  restriction  with  respect  to  distribution 
in  specie  which  nobody  can  discover  in  these  subdivisions  1 
to  8.  That  was  the  restriction  which  the  court  found.  It 
was  that  upon  which  the  court  had  conmiented  as  the  only 
specific  regulation  of  the  surrogate's  power,  unless  some  other 
provision  was  found  in  section  2510.  While  the  opinion 
quotes  subdivisions  3  and  4  of  section  2510  they  are  quoted 
only  to  introduce  and  give  meaning  to  section  2736." 

Prior  to  the  amendment  of  1914  (Laws  of  1914,  chap.  443), 
it  was  uniformly  held  by  oiu*  co\u1»  that  it  was  the  duty  of  a 
surrogate  to  admit  to  probate  the  will  of  a  decedent  last 
executed  in  point  of  time,  if  the  testator  was  competent  to 
make  it  and  it  was  executed  in  conformity  with  the  require- 
ments of  the  statute,  and  it  was  not  within  his  power  to  pass 
upon  the  question  of  whether  the  decedent  had  the  right  to 
execute  such  will  because  of  a  previous  agreement  to  the  con- 
trary. If  such  an  agreement  existed,  that  fact  and  its  legal 
results  could  only  be  determined  by  the  Supreme  Court  in  an 
action  in  equity,  and  the  manner  of  determination  was  not  to 
admit  a  former  will  to  probate,  although  such  former  will  was 
the  result  of  a  contract  between  the  testator  and  a  third  party 
governing  the  testamentary  disposition  of  their  property,  but  to 
sustain  the  contract,  if  established  by  clear  and  convincing 
testimony  and  supported  by  an  adequate  consideration  and 
compelling  its  performance  by  the  heirs  of  the  decedent,  or 
otherwise  granting  adequate  relief.  _  This  rule  has  not  been 
changed  by  section  2510  of  the  Code.  Section  2614  of  the 
Code  of  Civil  Procedure  (formerly  section  2623,  the  wording 
about  to  be  quoted  being  the  same)  provides  in  part:  "If 
it  appears  to  the  surrogate  that  the  will  was  duly  executed; 
and  that  the  testator,  at  the  time  of  executing  it,  was  in 
all  respects  competent  to  make  a  will  and  not  under  restraint; 

Digitized  by  V^OOQ IC 


1 90  Matter  of  Hermann. 

Second  Department,  May,  1917.  [VoL  178. 

it  must  be  admitted  to  probate  as  a  will  valid."  The  words 
"  competent "  and  "  restraint,"  used  in  this  section,  have  no 
reference  to  conditions  caused  by  or  arising  from  the  prior 
execution  of  a  joint  will  or  contract,  but  refer  and  are  limited 
to  mental  competency,  and  a  restraint  exercised,  at  the  time 
of  the  preparation  and  execution  of  the  will  offered  for  probate, 
upon  the  testator  by  relatives  or  third  persons,  leading  to  and 
overcoming  his  free  will  in  the  testamentary  disposition  of 
his  property.  While  the  provisions  of  section  2510  enlarged 
the  jurisdiction  of  surrogates  by  general  phrases  giving  them 
the  power  to  "  try  and  determine  all  questions,  legal  or 
equitable,  *  *  *  as  to  any  and  all  matters  necessary 
to  be  determined  in  order  to  make  a  full,  equitable  and  com- 
plete disposition  of  the  matter  by  such  order  or  decree  as 
justice  requires,"  such  provision  is  followed  by  the  words, 
"  And  in  the  cases  and  in  the  manner  prescribed  by  statute: 
1.  To  take  the  proof  of  wills;  to  admit  wills  to  probate;  and 
to  take  and  revoke  probate  of  heirship."  The  general  phrases 
contained  in  this  section  by  which  equitable  jurisdiction  was 
given  surrogates,  are  limited  to  its  exercise  in  cases,  (1)  when 
the  question  acted  upon  was  "  necessary  to  be  determined  in 
order  to  make  a  fuU,  equitable  and  complete  disposition  of 
the  matter  "  being  considered,  and  upon  which  they  were 
called  to  act  in  determining  the  presented  questions;  and 
(2)  in  the  manner  prescribed  by  statute.  In  the  case  at  bar 
the  only  questions  presented  to  the  surrogate  and  to  be  deter- 
mined by  him  in  the  proceeding  commenced  by  the  petition  of 
Klein  to  probate  the  will  of  1914,  were  whether  the  testatrix 
was  at  the  time  of  its  execution  mentally  competent  to  make 
a  will;  whether  such  instrument  was  her  will  and  voluntary 
act,  uninfluenced  by  undue  soUcitation  or  restraint,  and 
whether  it  was  executed  in  conformity  with  statutory  require- 
ments. (See  Decedent  Estate  Law  [Consol.  Laws,  chap.  13; 
Laws  of  1909,  chap.  18],  §  21;  formerly  2  R.  S.  63,  §  40.) 
To  determine  these  questions  there  was  no  necessity  for 
the  surrogate  to  consider  or  act  upon  the  former  joint 
will,  which  had  been  revoked  by  express  provisions  in  the 
later  one;  but  if  it  was  permissible  for  him  to  exercise  the 
equity  powers  conferred  upon  surrogates  by  section  2510  of 
the  Code,  such  power  and  jurisdiction  were  limited  to  the 

Digitized  by  V^OOQ IC 


Matter  of  Hermann.  1 91 

App.  Div.]  Second  Department,  May,  1917. 

extent,  and  could  only  be  exercised  in  the  manner,  prescribed 
by  statute.  Under  the  requirements  of  section  2614,  it  was 
his  duty,  upon  the  facts  presented,  and  found  by  him,  to  admit 
the  later  will  to  probate,  leaving  the  respondent  to  the  enforce- 
ment of  his  legal  rights  imder  his  contract,  if  any  existed,  by 
an  action  in  equity  in  the  Supreme  Court.  The  surrogate's 
decision,  and  the  decrees  appealed  from,  rest  upon  the  con- 
clusion that  the  mere  fact  of  the  joint  will  having  been 
executed  constituted  it  an  irrevocable  contract  restraining 
the  decedent  from  executing  another  and  later  will  changing 
the  disposition  made  of  her  estate.  This  view  is  erroneous. 
So  far  as  Surrogates'  Courts  are  concerned,  there  are  no 
irrevocable  wills.  As  Judge  Miller,  writing  for  the  Court  of 
Appeals,  said  in  Rastetter  v.  Hoenninger  (214  N.  Y.  66,  71): 
'^  As  a  will  an  instrument  is  revocable  at  pleasure,  but  as  a 
contract,  if  supported  by  an  adequate  consideration,  it  is 
enforceable  in  equity."  Now,  as  before  the  enactment  of 
section  2510,  surrogates  must  admit  to  probate  the  last  will 
of  a  decedent,  proven  to  their  satisfaction  to  comply  with 
the  provisions  and  requirements  of  section  2614,  and  any 
contract  for  a  different  disposition  of  the  property  of  the 
testator  must,  if  enforcible,  be  established  in  and  enforced 
by  an  equity  action  brought  in  the  Supreme  Court  against 
the  heirs,  devisees  and  legatees  of  the  testator.  The  con- 
struction of  section  2510  contended  for  by  the  respondent 
and  sustained  by  the  surrogate,  would  present  a  very  grave 
question  as  to  its  unconstitutionality,  possibly  requiring  its 
condemnation  on  that  ground. 

The  order  brought  up  for  review  was  erroneously  granted. 
Subdivision  6  of  section  2490  of  the  Code  of  Civil  Procedure 
contains  the  only  authority  possessed  by  surrogates  to  open, 
vacate  or  set  aside  a  decree  granted  and  entered  in  their  courts, 
and  to  grant  a  new  trial  or  hearing.    The  exercise  of  such  power 
must  be  based  upon  the  existence  of  fraud,  newly-discovered 
]  evidence,  clerical  error  "  or  other  suflScient  cause."     {Matter 
'  of  Hawley,  100  N.  Y.  206;  Matter  of  Clapp,  97  Misc.  Rep. 
.  576,  578.)    In  Matter  of  TUden  (98  N.  Y.  434)  it  was  held 
that  the  words  "  or  other  suflScient  cause  "  in  this  section  (for- 
merly subdivision  6  of  section  2481)  meant  and  were  limited 
to  "  causes  of  like  nature  with  those  specifically  named." 
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The  petition  of  the  respondent  to  vacate  and  set  aside  the 
decree  by  which  the  will  of  1914  had  been  admitted  to  probate, 
open  the  proceeding  and  permit  him  to  file  objections,  does 
not  aver  the  existence  of  either  of  the  grounds  to  which  the 
power  of  the  surrogate  to  act  was  limited,  and  did  not  excuse 
his  default;  he  did  not  deny  that  he  had  executed  a  waiver 
of  the  issuance  and  service  of  citation  after  being  made 
acquainted  with  the  provisions  of  the  will,  and  consented  in 
writing  that  it  be  admitted  to  probate,  or  that,  after  he  had 
done  so,  he  was  duly  personally  served  with  the  citation 
issued;  no  vaUd  grounds  of  objection,  within'  the  jurisdiction 
of  the  surrogate,  were  presented,  and  the  decree  previously 
granted,  admitting  the  will  of  1914  to  probate,  should  not 
have  been  set  aside. 

It  is  not  necessary  to  consider  whether  the  facts  before  the 
surrogate  justified  the  conclusions  as  to  the!  legal  effect  upon 
the  parties  arising  from  the  execution  of  the  joint  will,  or  their 
respective  rights  and  disabilities  thereunder,  because,  having 
no  jurisdiction  to  entertain  and  determine  such  questions, 
his  conclusions  thereon  are  inmiaterial. 

It  follows  that  both  of  the  decrees  of  the  Siurogate's  Court 
of  Queens  coimty,  and  the  order  brought  up  for  review,  must 
be  reversed,  with  costs,  and  the  decree  of  June  19,  1915, 
admitting  to  probate  the  will  of  1914,  reinstated  with  the 
same  force  and  legal  effect  in  all  things  as  if  it  had  not  been 
vacated  and  set  aside. 

Jenks,  p.  J.,  Thomas,  Stapleton  and  Blackmab,  JJ., 
concurred. 

Decrees  and  order  of  the  Surrogate's  Court  of  Queens  county 
reversed,  with  costs,  and  decree  of  Jime  19,  1915,  admitting 
to  probate  the  will  of  1914,  reinstated  with  the  same  force 
and  legal  effect  in  all  things  as  if  it  had  not  been  vacated  and 
set  aside. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Laura  Whitbcan,  Appellant. 

Second  Department,  May  18, 1917. 

Crime  —  Penal  Law,  section  720,  relatinff  to  disorderly  conduct  in 
pubUc  places  construed  —  use  of  oflensiye  language  by  person  on 
own  private  property  not  a  violation  of  statute  —  slander. 

The  words  "  in  any  place/'  as  used  in  section  720  of  the  Penal  Law  pro- 
viding that  '*  Any  person  who  shall  by  any  offensive  or  disorderly  act  or 
language,  annoy  or  interfere  with  any  person  in  any  place  •  *  *, 
shall  be  deemed  guilty  of  a  misdemeanor,"  do  not  apply  to  disorderly 
acts  or  language  by  a  person  while  upon  his  own  private  property.  In 
order  to  constitute  an  offense,  the  acts  committed  or  language  used  must 
have  been  committed  or  used  in  a  public  place. 

Hence,  a  woman  who,  while  standing  in  her  private  residence,  no  person 
other  than  herself  and  husband  being  upon  her  premises,  addressed  offen- 
sive words  to  another  woman  and  her  husband  who  were  in  their  rear 
yard  adjoining,  and  such  words  were  spoken  in  such  a  tone  of  voice  that 
they  could  not  be  distinguished  by  others,  is  not  guilty  of  a  violation  of 
the  statute. 

Such  acts  at  most  constitute  mere  slander  for  which  the  aggrieved  party 
may  have  a  civil  remedy. 

Jknxs,  p.  J.,  and  Putnam,  J.,  dissented. 

Appeal  by  the  defendant,  Laura  Whitman,  from  a  judgment 
of  the  County  Court  of  Nassau  county,  entered  m  the  office 
of  the  clerk  of  said  county  on  the  25th  day  of  March,  1916, 
affirming  a  judgment  of  the  pohce  justice  of  the  village  of 
Freeport,  convicting  the  defendant  of  violating  section  720 
of  the  Penal  Law. 

Harry  G.  Clock,  for  the  appellant. 

Charles  I.  Wood,  Assistant  District  Attorney  [Letvis  J.  Smith 

District  Attorney,  with  him  on  the  brief],  for  the  respondent 

• 

Rich,  J.: 

This  matter  is  brought  before  the  court  upon  a  certificate 
of  reasonable  doubt,  and  presents  an  appeal  by  the  defendant 
from  a  judgment  of  the  Coimty  Court  of  Nassau  county, 
affirming  her  conviction  of  a  violation  of  the  provisions  of 
section  720  of  the  Penal  Law. 
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Two  questions  require  consideration  and  determination: 
(1)  Do  the  words  "  in  any  place,"  as  used  in  that  section  of 
the  statute,  apply  to  disorderly  acts  or  language  by  a  person 
while  upon  his  own  private  property?  (2)  if  not,  and  it  be 
held  that  such  acts  must  be  committed,  and  language  used, 
in  a  public  place,  to  constitute  an  offense  under  the  statute, 
does  the  proof  establish  that  the  defendant  used  the  language 
and  committed  the  acts  with  which  she  is  charged,  in  a  public 
place? 

The  information  charges  that  the  defendant,  on  the  3d  day 
of  December,  1915,  '^  on  Raynor  Avenue,  in  the  incorporated 
Village  of  Freeport  *  *  *  did  commit  the  crime  of 
annojdng  and  interfering  with  a  person  by  offensive  and 
disorderly  acts  and  language  in  violation  of  Section  720  of 
the  Penal  Law  of  the  State  of  New  York,  by  mahciously, 
wilfully,  wrongfully  and  unlawfully  calling  informant  and 
informant's  wife  vile,  indecent,  offensive  and  opprobrious 
names  and  accusing  deponent  and  his  said  wife  of  being 
criminals  and  bastards."  The  evidence  of  the  People  shows 
that  foul  and  indecent  language  was  used  by  the  defendant 
while  standing  in  the  back  kitchen  doorway,  and  at  a  window, 
of  her  own  residence,  the  complainant  and  his  wife,  to  whom 
such  language  was  addressed,  being  in  the  back  yard  of  their 
residence  lot,  which  joins  that  of  the  defendant  on  the  north. 
Sections  43  and  720  of  the  present  Penal  Law  were  formerly 
united  in  section  675  of  the  Penal  Code,  and  the  words  "  in 
any  place,"  then  contained  therein  and  now  forming  part  of 
that  portion  of  the  section  retained  in  section  720  of  the 
Penal  Law,  upon  which  this  conviction  is  based,  were  con- 
strued in  People  v.  St.  Clair  (90  App.  Div.  239)  and  held  to 
have  reference  only  to  a  pubUc  place.  The  court  said  that 
in  order  to  establish  the  offense  mentioned  in  the  section 
"  There  must  be  an  annoyance  to  or  interference  with  some 
person  in  a  public  place  by  act  or  language  which  is  either 
offensive  or  disorderly."  Such  statement  correctly  expresses 
the  legal  construction  to  be  given  the  language  used  in  section 
720  of  the  Penal  Law,  and,  in  order  to  constitute  an  offense 
under  its  provisions,  the  acts  committed  or  language  used 
must  have  been  committed  or  used  in  a  public  place. 

A  pubUc  place  is,  generally  speaking,   "  A  place  openly 
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and  notoriously  public,  a  place  of  common  resort;  a  place 
where  all  persons  have  a  right  to  go  and  be;  a  place  which  is 
in  point  of  fact  public,  as  distinguished  from  private  —  a 
place  that  is  visited  by  many  persons,  and  usually  accessible 
to  the  neighboring  pubUc;  every  place  which  is  for  the  time 
made  pubUc  by  the  assemblage  of  people/'  (32  Cyc.  1249.) 
While  a  place  not  pubUc  in  the  sense  in  which  that  word  is 
generally  used  may,  under  certain  circumstances,  be  held 
to  be  a  pubUc  place  within  the  meaning  of  those  words  as  used 
in  a  statute,  there  is  no  proof  in  the  case  at  bar,  or  in  the 
definition  of  those  words  to  which  our  attention  is  called  or 
which  we  have  been  able  to  find,  which  permits  a  holding 
that  the  defendant  in  the  case  at  bar  spoke  the  words  charged 
in  a  pubUc  place.  She  spoke  them  while  standing  in  her 
private  residence,  no  person  other  than  herself  and  husband 
being  upon  her  premises,  and  addressed  them  to  the  com- 
plainant and  her  husband,  who  were  in  a  rear  yard  adjoining 
their  private  residence  property;  the  words  were  spoken  in 
a  tone  of  voice  that  did  not  permit  her  neighbor  on  the  south, 
.  125  feet  away,  to  distinguish  what  she  said. 
I  Although  the  learned  County  Court  in  its  opinion  says 
\  "  that  persons  passing  along  the  street  could  hear  it,"  and 
that  the  defendant's  house  was  situate  on  "  a  pubUc  street  in 
the  Village  of  Freeport,"  I  am  imable  to  find  any  proof  sus- 
taining such  statements.  There  is  no  proof  that  Raynor 
avenue  is  a  public  street,  or  that  there  was  any  public  street 
in  the  vicinity  of  defendant's  premises;  there  is  no  proof  of 
the  distance  from  Raynor  avenue  to  the  window  or  back 
kitchen  door  of  defendant's  house  in  which  she  was  standing 
while  talking,  or  that  the  place  where  she  stood  was  visible 
from  any  street;  there  was  no  assemblage  of  people  on  either 
the  defendant's  or  complainant's  property;  the  public  had  no 
right  to  resort  to  or  be  thereon;  there  is  no  proof  that  what 
_  defendant  said  was  or  could  be  heard  by  a  passerby  on  Raynor 
.  avenue,  and  the  case  at  bar  is,  therefore,  removed  from  the 
:  operation  of  the  rule  declared  in  the  cases  cited  by  the  learned 
■  district  attorney. 

The  oflfense  of  which  the  defendant  has  been  convicted 
was  not  committed  in  a  public  place  and  did  not  constitute 
an  oflfense  imder  the  provisions  of  section  720  of  the  Penal 
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Law,  but  is  at  the  most  a  mere  slander,  for  which  the  i^grieved 
party  may  have  a  civil  remedy  but  which  does  not  constitute 
a  crime  punishable  under  the  criminal  law.  It  follows  that 
the  judgment  appealed  from  must  be  reversed. 

The  judgment  of  the  Coimty  Court  of  Nassau  county  ^ould 
be  reversed,  information  dismissed,  defendant's  bail  exonerated, 
and  defendant  discharged  from  custody. 

Mills  and  Blackmar,  J  J.,  concurred;  Jenkb,  P.  J.,  and 
Putnam,  J.,  voted  to  affirm. 

Judgment  of  conviction  of  the  County  Court  of  Nassau 
coimty  reversed,  information  dismissed,  defendant's  bail 
exonerated,  and  defendant  discharged  from  custody. 


William  Randall  &  Sons,  Inc.,  Respondent,  v.  Garfield 
Worsted  Mills,  Appellant. 

Second  Department,  May  18,  1917. 

Sale  —  action  for  goods  sold  and  doUyored  upon  lample  —  oral 
stipulation  between  parties  for  examination  by  experts  of  samples 
and  making  their  report  final  —  summary  enforcement  of  stipu- 
lation—  order  of  court  not  conforming  to  stipulation  modified. 

Where,  in  an  action  to  recover  the  purchaae  price  of  several  barrels  of  paste 
sold  and  delivered  by  plaintiff  upon  sample,  the  sole  question  presented 
is  whether  the  paste  delivered  is  equal  in  quality  to  the  sample  and  the 
I>arties  during  the  trial  of  this  issue  enter  into  an  oral  agreement  in  open 
court,  with  the  consent  and  approval  of  the  presiding  justice,  whereby 
each  side  is  to  select  an  expert  chemist  for  the  purpose  of  examining  the 
paste,  and  the  result  of  such  examination  is  to  be  submitted  to  the  parties 
through  their  respective  attorneys  and  accepted  if  the  experts  agree, 
and  if  they  do  not  agree  a  third  exi)ert  is  to  be  selected,  and  the  report 
of  the  majority  taken  as  final,  such  agreement  is  binding  upon  the  parties 
and  concludes  the  court  whose  duty  it  is  as  between  the  parties  to  enforce 
and  effectuate  it. 

Such  agreement  being  undisputed  and  proper,  may  be  sunmiarily  enforced 
by  motion. 

Although  oral,  it  is  just  as  obligatory,  conclusive  and  enforcible  as  though 
it  had  been  reduced  to  writing  and  executed  with  every  legal  formality. 

But  the  agreement  enforced  must  be,  in  all  its  material  details,  that  which 
the  parties  entered  into,  the  court  being  without  power  or  authority  to 
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modify,  alter  or  change  the  same  in  any  material  detail  against  the 
objection  of  one  of  the  parties. 
Provisions  of  an  order  purporting  to  carry  out  said  agreement  examined, 
and  held,  not  to  conform  thereto  and  not  to  be  8i)ecific  enough  to  fully 
guard  and  protect  the  rights  of  the  parties  because,  firsl,  it  does  not  obli- 
gate them  to  accept  as  final  the  result  of  the  tests  of  the  two  experts,  if 
they  agree,  or  make  the  report  of  a  majority  if  a  third  one  be  selected, 
final  and  binding;  «econd,  it  leaves  the  method  of  properly  preparing  the 
contents  of  the  barrels  for  testing  indefinite;  tkird^  it  does  not  provide 
for  notice  of  the  time  when  the  samples  shall  be  taken  or  that  both  experts 
shall  be  present;  fourth,  it  does  not  provide  the  place  of  deposit  or  cus- 
todian of  the  third  set  of  samples  during  the  time  tests  are  being  made  by 
the  two  experts  selected;  fifth,  it  makes  no  provision  for  the  appointment 
of  the  third  expert  should  such  appointment  become  necessary. 

Appeal  by  the  defendant,  Garfield  Worsted  Mills,  from 
an  order  of  the  Supreme  Court,  made  at  the  Bangs  Coimty 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  17th  day  of  February,  1917. 

Louis  H.  Hall  [Henry  B.  Twombly  and  Edmonds  Putney 
with  him  on  the  brief],  for  the  appellajit. 

Charles  L.  WUkrow  [Henry  J.  Lucke  with  him  on  the  brief], 
for  the  respondent. 

Rich,  J.: 

This  appeal  is  from  an  order  of  the  Special  Term  granting 
the  plaintiff's  motion  to  permit  the  taking  of  samples  from 
each  of  thirty  barrels  of  Hematine  paste  —  a  logwood  extract 
—  sold  and  delivered  by  plaintiff  upon  sample.  The  sole 
question  presented  is  whether  the  Hematine  paste  contained 
in  the  thirty  barrels  delivered  and  in  defendant's  possession 
is  equal  in  quality  to  the  sample  given  it  at  the  time  the 
contract  of  sale  was  entered  into,  and  upon  which  such  sale 
was  based.  During  the  trial  of  this  issue  the  parties  entered 
into  an  oral  agreement  in  open  court,  which  the  court,  after 
pointing  out  that  the  point  in  dispute  was  "  whether  the 
goods  sold,  to  wit:  a  number  of  barrels  of  hematine  paste 
was  equal  to  the  sample,"  states  as  follows:  "  An  agreement 
was  made  in  open  Court  whereby  each  side  was  to  select  an 
expert  chemist  for  the  purpose  of  examining  the  product 
and  the  result  of  such  examination  was  to  be  submitted  to 
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the  parties  through  their  respective  attorneys,  and  accepted 
if  the  experts  agreed.  If  they  did  not  agree  a  third  expert  or 
umpire  was  to  be  selected  and  the  report  of  the  majority,  as 
I  imderstood  it,  was  to  be  taken  as  final.  That  is,  if  the 
article  in  dispute  did  not  measure  up  to  the  sample  the  defend- 
ant would  not  be  called  upon  to  accept  or  pay  for  the  goods, 
but,  on  the  other  hand,  if  it  did  prove  equsJ  to  the  sample 
then  plaintiff  would  be  entitled  to  their  money."  Thereupon 
a  juror  was  withdrawn  and  a  mistrial  declared.  Subsequently, 
upon  motion,  the  learned  justice  before  whom  the  trial  was 
started  held  that  the  plaintiff  should  be  permitted  to  have 
samples  taken  according  to  the  method  ''  proposed  and 
agreed  upon,"  and  thereupon  granted  the  order  appealed  from, 
which,  so  far  as  material,  provides:  "  That  the  defendant 
permit  an  expert  chosen  by  the  plaintiff  herein  and  an  expert 
to  be  chosen  by  the  defendant  herein,  access  to  the  thirty 
(30)  barrels  of  Hematine  above  referred  to  and  now  in  the 
possession  of  the  defendant,  and  to  take  three  (3)  samples 
from  each  of  said  barrels  of  Hematine  after  properly  pre- 
paring the  same  for  testing;  and  it  is  further  ordered,  that  the 
expert  for  the  plaintiffs  make  tests  from  one  of  said  samples 
so  taken,  and  the  expert  for  the  defendant  make  tests  from 
another  of  said  samples,  and  that  the  third  sample  be  sealed 
by  both  experts  and  kept  by  them  without  the  seals  being 
disturbed  to  be  used  if  necessary  as  hereinafter  provided; 
and  it  is  further  ordered,  that  in  the  event  that  the  tests 
separately  conducted  by  said  experts  fail  to  agree  and  said 
experts  are  unable  to  agree,  that  said  experts  choose  a  third 
expert  to  whom  shall  be  delivered  the  third  sample  herein- 
before referred  to  and  that  said  third  expert  shall  make  tests 
from  said  third  set  of  samples;  and  it  is  further  ordered,  that 
the  said  experts  be  chosen  by  the  respective  parties  herein 
within  ten  (10)  days  from  the  date  of  entry  and  service  of  a 
copy  of  this  order  with  notice,  and  that  within  ten  (10)  days 
after  said  date  the  two  aforesaid  experts  complete  their  tests; 
and  it  is  further  ordered,  that  in  the  event  that  a  third  expert 
is  chosen,  that  he  shall  make  his  tests  within  five  (5)  days 
from  the  date  of  the  receipt  of  the  samples  by  him."  It 
appears  that  in  order  to  obtain  proper  samples  for  a  fair 
test,  it  is  necessary  that  the  contents  of  each  of  the  thirty 
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barrels  be  thoroughly  stirred  and  mixed  to  unite  the  sediment 
in  each  barrel  with  the  other  contents  before  samples  are 
taken  therefrom. 

The  appellant  expressly  concedes  that  the  agreement 
made  by  the  parties  in  open  court  was  as  stated  by  the  learned 
justice,  and  the  respondent  does  not  materially  differ  there- 
from. The  agreement  entered  into  in  open  court  with  the 
consent  and  approval  of  the  presiding  justice,  is  binding  upon 
the  parties  and  concluded  the  court,  whose  duty  it  was,  as 
between  the  parties,  to  enforce  and  effectuate  it.  (Matter 
of  New  York,  L.  &  W.  R.  R.  Co.,  98  N.  Y.  447,  453,  and 
cited  cases;  IMmc  v.  Lazell,  DoUey  &  Co.,  182  id.  482,  486; 
Matter  of  Clark,  168  id.  427;  PoUer  v.  Rossiter,  No.  4,  109 
App.  Div.  737,  739;  Chichester  v.  Winton  Motor  Carriage  Co., 
110  id.  78,  80.)  Greve  v.  Mtna  Live  Stock  Ins.  Co.  (81  Hun,  28) 
is  not  in  conflict  with  the  rule  declared  in  the  cited  cases. 
(Sanford  v.  Commercial  Travelers'  Assn.,  86  Hun,  380,  382.) 
Such  agreement,  being  undisputed  and  proper,  .may  be  sum- 
marily enforced  by  motion,  {Potter  v.  Rossiter,  No.  4,  supra, 
737.)  Although  oral,  such  agreement  is  just  as  obUgatory, 
conclusive  and  enforcible  as  though  it  had  been  reduced 
to  writing  and  executed  with  every  legal  formality.  {Matter 
of  SoMvrin,  27  App.  Div.  506,  509,  and  cited  cases;  Smith  v. 
Barnes,  9  Misc.  Rep.  368,  370.)  But  the  agreement  enforced 
must  be,  in  all  its  material  details,  that  which  the  parties 
entered  into,  the  court  being  without  power  or  authority 
to  modify,  alter  or  change  the  same  (in  any  material  detail) 
against  the  objection  of  one  of  the  parties.  The  agreement 
disposed  of  the  action  absolutely.  There  was  nothing  further 
to  litigate.  As  the  court  says:  "  if  the  article  in  dispute 
[the  Hematine  paste  in  the  barrels]  did  not  measure  up  to  the 
sample  the  defendant  would  not  be  called  upon  to  accept  or 
pay  for  the  goods,  but,  on  the  other  hand,  if  it  did  prove 
equal  to  the  sample  then  plaintiff  would  be  entitled  to  their 
money."  It  seems  to  me,  however,  that  the  order  is  objection- 
able, as  not  conforming  to  the  agreement  made  by  the  parties, 
and  is  not  specific  enough  to  fully  guard  and  protect  the 
rights  of  the  parties  under  their  agreement;  first,  it  does  not 
obhgate  the  parties  to  accept  as  final  the  result  of  the  test 
of  the  two  experts  if  they  agree,  or  make  the  report  of  a 
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majority  of  the  experts  (if  a  third  one  was  selected)  final 
and  binding  upon  the  parties;  second,  it  leaves  the  method 
of  "properly  preparing^'  the  contents  of  the  barrels  for 
testing  indefinite  as  to  time,  manner  and  place;  ihird,  it  does 
not  provide  for  any  notice  to  be  given  of  the  time  when  the 
samples  shall  be  taken  from  the  barrels  or  that  both  experts 
(and  the  parties  or  their  representatives,  if  they  desire)  shall 
be  present  upon  such  occasion;  fourth,  it  does  not  provide  the 
place  of  deposit  or  custodian  of  the  third  set  of  samples  during 
the  time  tests  are  being  made  by  the  two  experts  selected 
by  the  parties;  fifth,  it  makes  no  provision  for  the  appoint- 
ment of  the  third  expert  by  the  court  upon  notice,  should 
such  appointment  become  necessary  and  the  two  selected 
experts  be  unable  to  agree  upon  the  third  expert.  And  in 
reference  to  the  contention  of  the  appellant  that  the  court 
was  without  power  to  require  it  to  incur  the  expense  of  employ- 
ing an  expert  to  make  the  tests,  it  is  not  the  arbitrary  require- 
ment of  the  coiu't  against  the  wishes  of  the  appellant.  On 
the  contrary,  the  requirement  was  its  suggestion  and  upon 
its  agreement  made  in  open  court,  which  it  was  the  duty  of 
the  court  to  enforce  in  the  manner  agreed  upon  by  the  parties. 
The  order  is  modified,  first,  by  striking  out  the  words  "  after 
properly  preparing  the  same  for  testing,"  and  inserting  in 
lieu  thereof  the  specific  method  and  manner  in  which  the  con- 
tents of  each  barrel  of  the  Hematine  paste  shall  be  prepared 
for  testing  (before  samples  are  taken  therefrom)  to  produce  a 
complete,  correct  and  uniform  sample  of  the  entire  mixture 
contained  therein;  second,  a  provision  that  the  samples 
shall  be  taken  from  each  and  every  barrel,  upon  notice  to 
the  parties,  at  the  same  time  and  in  the  presence  of  the  two 
selected  experts  of  the  parties,  and  representatives  of  the 
parties,  if  they  attend  at  the  time  and  place  specified  in  such 
notice;  third,  a  provision  designating  the  person  or  cor- 
poration with  whom  the  third  sealed  samples  shall  be  deposited 
during  the  time  the  selected  experts  of  the  parties  are  making 
their  tests,  and  the  manner  and  time  within  which  such  sealed 
samples  shall  be  delivered  to  the  third  expert,  should  one  be 
appointed;  fourth,  a  provision  that  should  the  tests  made 
by  the  two  selected  experts  not  agree  and  they  are  unable 
within  a  time  stated  to  agree  upon  the  third  expert,  such 
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third  expert  shall  be  appointed  by  the  court  on  ten  days' 
notice  of  the  application  therefor,  given  by  either  party  to 
the  other;  fifth,  a  provision  that  if  the  tests  made  by  the 
two  selected  experts  agree,  the  result  shall  be  accepted  by  and 
conclusive  upon  the  parties,  and  if  they  do  not  agree  the 
report  of  a  majority  of  the  three  experts  provided  for  in 
writing  shall  be  final  and  conclusive  upon  the  parties;  sixth, 
the  order  should  provide  for  the  payment  of  the  fees  and 
disbursements  of  the  third  expert,  should  one  be  appointed, 
by  the  party  failing  to  sustain  its  contention  as  evidenced 
by  the  result  of  the  tests  made.  As  so  modified,  the  order  is 
affirmed,  without  costs,  and  may  be  settled  on  notice. 

Jenks,  p.  J.,  Thomas,  Mills  and  Putnam,  JJ.,  concurred. 

Order  modified  in  accordance  with  opinion,  and  as  modified 
affirmed,  without  costs.    Order  to  be  settled  on  notice. 


Fredebice   W.    Swift,    Respondent,    v.    The    Matthews 
Enoineebinq  Co.,  Appellant. 

Second  Department,  May  18,  1917. 

Proo688  —  serviee  of  Bummons  in  this  State  on  managing  agent  of 
foreign  corporation  —  f aUure  to  uie  dUigent  efforts  to  serve  offleen. 

Where  a  foreign  corporation,  although  not  authorized  to  transact  business 
in  this  State  and  not  having  designated  a  person  upon  whom  service  of 
process  can  be  made,  has  an  office  in  the  city  of  New  York  where  a  sales 
manager  transacts  a  continuous  and  permanent  course  of  business, 
employing  several  agents  to  solicit  and  forward  orders  to  it,  which  are 
filled  from  its  plant  in  the  foreign  State,  a  summons  in  an  action  for 
services  alleged  to  have  been  rendered  may  be  served  upon  said  sales 
manager  as  a  "  managing  agent; "  but  said  service  is  invalid  where  it 
appears  that  the  plaintifF  made  no  prior  effort  personally  to  serve  in  this 
State  any  of  defendant's  officers  mentioned  in  subdivision  1  of  section 
432  of  the  Code  of  Civil  Procedure. 

Service  of  a  summons  upon  the  managing  agent  of  a  foreign  corporation  in 
this  State  can  only  be  resorted  to  and  made  effectual  as  the  commence- 
ment of  an  action  against  the  corporation,  in  a  court  of  this  State,  after 
diligent  efforts  to  obtain  personal  service  upon  one  of  such  officers  therein 
has  been  made  and  failed. 
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Appeal  by  the  defendant,  The  Matthews  Engineering  Co., 
from  an  order  of  the  Supreme  Court,  made  at  the  Dutchess 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Dutchess  on  the  27th  day  of  February,  1917,  deny- 
ing its  motion  to  set  aside  the  service  of  the  sununons  herein 
on  the  ground  that  the  person  served  was  not  a  proper  person 
to  be  served  under  the  provisions  of  section  432  of  the  Code 
of  Civil  Procedure. 

Charles  J.  Holland,  for  the  appellant. 

N.  Otis  Rockwood  [M.  Olenn  Folger  with  him  on  the  brief], 
for  the  respondent. 

Rich,  J.: 

The  defendant,  a  foreign  corporation  having  its  principal 
place  of  business  in  the  State  of  Ohio,  is  doing  business  here, 
although  no  certificate  authorizing  it  to  transact  business 
in  this  State  has  been  filed  and  no  person  designated  upon 
whom  service  of  process  could  be  made.  The  action  is  for 
services  alleged  to  have  been  rendered  to  the  defendant  and 
its  predecessor,  as  a  salesman  in  selling  fight  and  power  plants. 
The  defendant  corporation  is  fisted  in  the  New  York  Telephone 
directory,  under  its  corporate  name,  the  location  and  place 
of  business  being  given  as  its  New  York  office.  The  simmions 
was  served  on  one  Meegan,  defendant's  sales  manager,  who 
had,  in  the  office  where  the  service  was  made,  one  of  its  plants 
which  he  exhibited  in  operation.  He  had  a  nmnber  of  sales 
agents  operating  under  him,  taking  orders  for  plants,  which 
were  subject  to  the  approval  of  defendant  at  its  home  office 
in  Ohio.  The  defendant  is  not  shown  to  own  any  property 
in  this  State;  its  office  furniture  and  equipment,  with  the 
exception  of  its  exhibition  plant,  being  leased.  There  is  no 
proof  of  any  effort  made  by  the  plaintiff  to  serve  the  officers 
of  the  corporation  within  this  State.  Under  the  authority 
of  Tama  v.  Susquehanna  Coal  Co.  (220  N.  Y.  259),  it  must 
be  held  that  the  defendant  did  business  in  this  State  and  that 
the  service  upon  Meegan  was  vafid  and  effective,  so  far  as 
service  upon  a  manager  of  a  defendant  corporation  is  made 
valid  by  law.  In  that  case,  and  also  in  International  Harvester 
V.  Kentucky  (234  U.  S.  579),  therein  quoted  and  cited  with 
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approvaiy  it  was  held  that  the  activities  of  a  foreign  cor- 
poration, exercised  through  appointed  sales  agents,  being 
systematic  and  regular,  were  suflScient  to  subject  such  cor- 
I)oration  to  the  process  of  the  courts  of  the  State  in  which  such 
activities  were,  exercised.  In  the  case  at  bar  there  was  a 
continuous  and  permanent  course  of  business  transacted 
by  defendant  in  this  State.  It  is  shown  that  there  was  a 
continuous  emplo3m[ient  of  several  agents  to  solicit  and  for- 
ward orders  to  defendant,  which  were  filled  from  its  manu- 
factory in  Ohio,  which  seems  to  constitute  that  "  fair  measure 
of  permanence  and  continuity  "  and  "  systematic  and  regular  " 
activities  which  gives  jurisdiction  to  our  courts.  Meegan  is 
shown  to  have  been  a  sales  agent  in  charge  of  defendant's 
New  York  office,  and  in  his  letter  to  the  plaintiff  regarding 
his  employment  by  the  defendant,  written  upon  its  letter- 
head in  which  it  is  stated  that  defendant  has  one  of  its  plants 
in  operation  at  its  New  York  office  and  that  F.  W.  Me^an 
is  its  eastern  manager,  he  says:  ''  I  have  arranged  for  repre- 
sentation in  part,  if  not  all,  of  the  territory  formerly  allotted 
to  you.  Under  the  circumstances  I  do  not  see  my  way  clear 
to  rescind  the  arrangements  recently  entered  into  with  other 
parties."  The  letter  was  signed  "  The  Matthews  Engineering 
Co.,  F.  W.  Meegan."  It  is  contended  that  the  letter  is  not 
the  defendant's;  that  Meegan  for  his  own  convenience,  and 
without  authority,  took  a  letterhead  of  "  The  Matthews 
Company,"  defendant's  predecessor,  and  caused  to  be  printed 
upon  it  the  words  "  The  Matthews  Engineering  Co.,  Suc- 
cessors to,"  above  the  words  "  The  Matthews  Company," 
and  that  the  appellant  never  saw  this  letterhead  and  did 
not  know  of  its  existence.  One  difficulty  with  this  contention, 
as  well  as  many  others  advanced  by  the  learned  counsel  for 
the  defendant,  is  that  they  are  not  supported  by  any  evidence. 
There  is  no  proof  that  the  defendant  did  not  know  of  the 
declarations  and  acts  of  its  agent.  It  is  a  fair  and  warranted 
presiunption  that  it  did. 

Although  the  facts  and  presumptions  are  sufficient  to 
support  the  respondent's  contention  as  to  the  defendant's 
doing  business  in  this  State,  and  that  Meegan  at  the  time 
of  the  service  of  the  sunmions  upon  him  was  the  defendant's 
"  managing  agent "  within  the  meaning  of  those  words  as 
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used  in  the  statute,  the  order  must  be  reversed  upon  the 
authority  of  Gur%ky  v.  Blmr  (218  N.  Y.  41),  for  the  reason 
that  it.  does  not  appear  that  the  plaintiff  made  any  effort, 
or  used  any  diligence  to  personally  serve  any  of  defendant's 
officers  (mentioned  in  subdivision  1  of  section  432  of  the 
Code)  in  the  State  of  New  York  before  serving  Meegan. 
It  is  the  settled  law  that  service  of  a  summons  upon  the 
managing  agent  of  a  foreign  corporation  in  this  State  can 
only  be  resorted  to  and  made  effectual  as  the  commencement 
of  an  action  against  the  corporation  in  a  court  of  this  State, 
after  diligent  efforts  to  obtain  personal  service  upon  one  of 
such  officers  therein  has  been  made  and  failed.  In  the  reason- 
ing of  the  court  in  the  case  last  cited  it  is  said:  ''  So  far  as 
the  papers  in  this  case  show  the  receivers  [who  were  non- 
residents of  this  State]  could  have  been  served  personally 
within  the  State,  but  no  efforts  to  find  them  were  made.  For 
all  that  appears  the  receivers  might  have  been  in  the  New 
York  city  office  when  Johns  was  served."  In  the  case  at  bar 
the  moving  affidavit  of  defendant's  president  was  made  in 
the  city  of  New  York,  and  (adopting  the  reasoning  of  the 
court  in  the  case  cited)  for  all  that  appears  he  or  one  or  more 
of  defendant's  offices  might  have  been  in  defendant's  New 
York  office  when  Meegan  was  served.  If  they  were  in  the 
State,  even  temporarily,  where  personal  service  upon  them  of 
the  smnmons  might  have  been  made,  their  place  of  residence 
is  wholly  immaterial. 

The  order  should  be  reversed,  with  ten  dollars  costs  and 
disbursements,  and  defendant's  motion  to  set  aside  the  sarvice 
of  the  summons  is  granted,  with  ten  dollars  costs. 

Jenks,  p.  J.,  Thomas,  Mills  and  Putnam,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  defendant's  motion  to  set  aside  the  service  of  the  summons 
granted,  with  ten  dollars  costs. 
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Josephine  Knapp  Lester,  Appellant,  v.  George  B.  Lester, 

Respondent. 

Second  Department,  May  18,  1917. 

Husband  and  wife  —  dlTorce  —  modification  of  decree  as  to  custody 
of  child  —  CTidence  —  effect  of  subsequent  nuuriage  of  husband 
in  foreign  State  —  effect  of  subsequent  marriage  of  wife  —  financial 
and  social  situation  of  parent  —  education  of  child  —  interest  of 
ehUd. 

Upon  a  reference  on  a  motion  for  the  modification  of  a  decree  of  divorce  as 
to  the  custody  of  an  infant,  unlimited  investigation  into  the  antecedents 
of  the  parties  and  their  respective  families  during  the  period  of  their 
differences  which  culminated  in  their  separation  and  final  divorce,  aside 
from  the  guilt  of  the  defendant  proven  in  the  divorce  action,  does  not 
tend  to  establish  that  as  to  moral  and  intellectual  fitness,  or  in  parental 
affection,  either  party  in  comparison  with  the  other  is  unworthy  to  have 
the  custody  of  the  child,  in  whole  or  in  part,  but  merely  tends  to  prolong 
the  reference. 

It  is  error  on  such  a  reference  for  the  referee  to  exclude  evidence  establishing 
defendant's  guilt  in  the  divorce  action  and  showing  its  character  as  gross 
and  continued,  and  not  casual,  temporary  and  exceptional. 

As  a  general  rule,  the  custody  of  children  of  divorced  parties,  especially  of 
the  only  child,  will  be  given  to  the  innocent  party. 

The  remarriage  in  another  State  of  the  defendant  in  a  divorce  action,  con- 
trary to  the  decree  of  divorce  of  the  court  of  this  State,  does  not  impair 
his  fitness  to  have  or  share  in  the  custody  of  his  only  infant  child,  but 
where  such  marriage  is  to  a  'Boncededly  respectable  and  worthy  woman, 
with  whom  he  has  lived  an  entirely  exemplary  life,  it  may  to  some  extent 
increase  his  fitness. 

The  remarriage  of  the  plaintiff  in  a  divorce  action  to  an  entirely  worthy 
and  respectable  man  does  not  diminish  her  just  claim  to  the  custody  of 
her  infant  child. 

The  fact  that  the  defendant  in  a  divorce  action  was  financially  able  to  provide 
his  nine-year-old  daughter  and  only  child  with  better  educational  advan- 
tages and  social  opportunities  than  the  mother  could  furnish  where  she 
lived,  is  not  a  sufficient  ground  for  depriving  her  of  the  custody  of  the 
chad. 

Where  a  divorced  father  has  agreed  to  pay  $500  per  month  for  the  main- 
tenance, support  and  education  of  his  nine-year-old  daughter  until  she 
becomes  fourteen  years  of  age,  and  the  court  has  ordered  that  she  be 
allowed  to  visit  with  the  father  at  a  distant  place  at  frequent  intervals, 
the  father's  request  that  his  ^daughter  have  private  instruction  should  be 
granted  by  the  court,  as  attendance  at  any  school,  public  or  private,  with 
such  frequent  interruptions  would  be  utterly  impracticable. 
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Although  the  interest  of  the  ohild  is  the  paramount  consideration  upon  the 
question  of  its  custody,  it  is  not  the  exclusive  consideration,  and  the 
natural  right  of  the  parent  is  an  impo  tant  factor,  especially  where  it  has 
not  been  forfeited  by  gross  misconduct. 

Appeal  by  the  plaintifif,  Josephine  Knapp  Lester,  from  an 
order  of  the  Supreme  Court,  made  at  the  Rockland  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Rockland  on  the  8th  day  of  November,  1916. 

Arthur  E.  Sutherland  [Frank  S.  Cobum  with  him  on  the 
brief],  for  the  appellant. 

Gvstav  Lange,  Jr.,  for  the  respondent. 

Mills,  J.: 

This  is  an  appeal  by  plaintiff  from  an  order  made  at  the 
Rockland  Special  Term,  November  8,  1916,  amending  the 
final  decree  of  divorce  rendered  in  this  action  in  favor  of  the 
plaintiff  and  against  the  defendant,  so  far  as  it  concerns  the 
custody  of  their  only  child,  a  girl  of  about  nine  years  of  age, 
so  as  to  give  the  general  custody  of  the  child  to  the  defendant, 
the  father,  with  merely  the  right  of  certain  visitation  reserved 
to  the  mother,  which  constitutes  an  exact  reversal  of  the 
provision  made  in  that  decree. 

The  defendant's  motion  asked  that  that  decree  should  be 
modified  as  well  as  to  its  provisions  as  to  alimony,  which 
had  been  made  by  means  of  an  agreement  between  the  parties, 
approved  by  the  court,  upon  the  ground  that  the  plaintiff  had 
meanwhile  married  another  man  and  by  such  marriage  had 
ceased  to  need  pecuniary  support  from  the  defendant,  her 
former  husband;  but  the  learned  court  at  Special  Term  denied 
that  part  of  the  motion  for  want  of  power.  The  defendant  not 
having  appealed  from  the  order,  the  latter  determination  is 
not  before  us  for  direct  review. 

The  following  is  a  statement  of  the  principal  facts,  which 
are  substantially  undisputed. 

The  parties  were  married  June  27,  1900,  at  the  city  of 
Auburn  in  this  State.  Each  was  the  child  of  a  very  respectable 
family  of  good  social  position,  but  apparently  of  quite  moderaet 
pecuniary  means,  evidently  of  about  equal  station  in  every 
respect.    Her  family  was  and  long  had  been  residents  of 
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Auburn,  and  his  of  the  viUage  of  Seneca  Falls,  some  16 
miles  distant,  both  places  being  about  350  miles  distant  from 
New  York  city.  He  was  twenty-eight  and  she  twenty-four 
years  of  age,  and  neither  had  been  married  before.  Each 
had  had  a  fairly  good  education,  at  least  academic  although 
not  collegiate,  which  apparently  the  means  of  neither  set  of 
parents  had  warranted.  The  defendant,  after  leaving  the 
academy,  had  taught  school  in  several  different  places,  studied 
law  and  finally  been  admitted  as  an  attorney  and  coxmselor 
of  this  court  in  the  fall  of  1896  in  New  York  city,  where  he 
last  taught,  and  from  that  time  had  been  engaged  in  that 
city  in  the  practice  of  his  profession.  It  is  evident  that  his 
career,  at  least  up  to  that  point,  had  been  most  creditable, 
and  that  it  gave  good  promise  for  a  successful  future.  The 
couple  at  once  took  up  their  residence  in  New  York  city  and 
continued  to  reside  there  until  their  separation  hereinafter 
to  be  noted.  Their  only  child,  the  subject  of  this  proceeding, 
a  girl,  was  bom  there  August  23,  1907.  It  would  seem  that 
their  married  life  for  several  years  was  harmonious.  Mean- 
while defendant's  practice  had  grown  until,  about  the  time 
of  the  birth  of  the  child,  he  became  the  general  coimsel  of 
the  Fleischmann  Yeast  Company  and  later  one  of  its  chief 
executive  officers,  which  position  he  still  occupies  with  a  salary 
at  present  of  $60,000,  the  business  of  the  company  being  very 
extensive.  By  December,  1910,  acute  differences  had  arisen 
between  the  parties,  resulting  as  to  him  in  accusations  by  her 
against  him,  charging  him  with  excessive  drinking  and  with 
infidelity  with  a  certain  woman,  an  adventuress,  who  he 
admitted  had  endeavored  to  blackmail  him  and  who  with  her 
story  had  reached  the  ears  of  his  wife  and  her  brother,  and 
with  whom  the  husband  had  had  some  association;  and  in 
accusations  by  him  against  her,  charging  her  with  improper 
conduct  with  certain  men  and  with  indifference  to  her  home 
duties.  Their  differences  culminated  in  a  bitter  quarrel  on 
Christmas  evening,  1910,  at  the  wife's  parents'  home  at  Auburn, 
where  they  then  separated,  finally  as  the  result  proved.  The 
wife  and  the  child,  who  was  then  a  little  over  three  years  old, 
remained  with  the  wife's  parents  at  Auburn  and  for  some 
five  months  following  the  defendant  refused  and  failed  to 
contribute  anything  to  the  support  of  either,  insisting  that 
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they  return  to  his  home  in  New  York  city,  which  the  wife 
refused  to  do.  In  May,  1911,  he  threatened  to  take  habeas 
corpus  proceedings  to  obtain  the  custody  of  the  child,  or  at 
least  the  right  to  visit  her,  which  up  to  tiliat  time  had  been  in 
effect  refused  to  him.  Through  counsel,  on  May  26,  1911, 
the  parties  entered  into  a  written  agreement  as  to  the  custody 
of  the  child  for  the  next  three  years,  to  the  effect  that  the 
mother  should  have  its  general  custody,  with  the  right  to  the 
father  to  see  her,  the  child,  at  all  reasonable  times  and  to 
have  the  child,  not  to  exceed  four  days  in  every  month,  sent 
for  the  day  to  the  house  of  defendant's  brother,  a  doctor, 
in  Seneca  Falls,  to  spend  the  day  in  company  with  the  father; 
and  upon  such  conditions  defendant  agreed  to  pay  the  plaintiff 
$200  a  month  for  the  support  of  the  child.  The  agreement 
made  no  provision  for  the  support  of  the  wife  and  no  contri- 
bution to  that  object  was  made  by  the  defendant  until  the 
second  agreement  hereinafter  recited. 

On  November  6,  1913,  the  plaintiff  began  in  this  court 
(Rockland  county)  this  action  for  an  absolute  divorce  against 
the  defendant,  who  had  continued  to  reside  in  New  York 
city.  He  interposed  a  general  denial  as  to  the  allegations 
of  guilt  in  the  complaint,  and  by  consent  of  counsel  the  issues 
were  referred  and  an  order  to  that  effect  made  by  this  court, 
at  the  Rockland  Special  Term,  December  6,  1913.  Both 
parties  appeared  before  the  referee  by  coimsel,  and  evidence 
in  behalf  of  the  plaintiff  was  taken,  which  fully  established 
defendant's  guilt,  the  defendant  offering  no  evidence  in  his 
behalf.  On  December  4,  1913,  while  the  action  was  thus 
pending,  the  parties  entered  into  a  written  agreement  pro- 
viding for  alimony  and  the  custody  of  the  child,  subject  to 
the  approval  of  the  court.  The  substance  of  it  was  that  in 
case  divorce  should  be  granted  the  plaintiff  should  have  the 
general  custody  of  the  child,  except  that  the  father  should 
have  its  custody  for  one  week  each  month,  from  October  to 
May  inclusive,  and  two  weeks  each  month  from  June  to 
September  inclusive,  with  the  right  to  see  the  child  at  other 
times  where  she  might  be  living;  and  that  the  defendant 
should  pay  to  the  plaintiff,  in  lieu  of  alimony  and  all  right 
in  his  estate,  the  sum  of  $51,500  in  five  annual  installments, 
the  first,  of  $11,600,  to  be  paid  within  ten  days  after  the 
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entry  of  the  final  decree,  and  the  other  four,  of  $10,000  each, 
to  be  paid  annually  thereafter,  and  all  to  be  secured  by  a 
promissory  note  indorsed  by  Julius  Fleischmann;  and  also 
that  the  defendant  should  pay  the  further  sum  of  S500  per 
month  from  the  date  of  the  entry  of  the  interlocutory  judg- 
ment, ''  for  the  education  and  maintenance  of  the  said  infant 
child  and  for  her  [meaning  plaintiff's]  own  support,"  such 
arrangement  to  continue  until  and  terminate  on  the  23d  day 
of  August,  1921,  when  the  child  would  become  fourteen  years 
of  age.  That  agreement  was  by  counsel  presented  to  the 
referee  for  his  approval,  which  was  formally  given,  and  in 
his  report  in  plaintiff's  favor  he  reported  it  with  his  approval 
to  the  court.  On  December  27,  1913,  interlocutory  judgment 
was  granted  and  entered,  which  in  all  respects  confirmed  the 
referee's  report;  and  after  the  expiration  of  the  statutory 
period  of  three  months  final  decree  of  divorce  of  the  plaintiff 
from  the  defendant,  in  usual  form,  was  made  and  entered 
March  28,  1914.  That  decree  recited  that  the  referee's  report 
had  been  confirmed,  but  made  no  other  or  direct  provision 
as  to  alimony,  and  as  to  the  custody  of  the  child  provided 
''  that  the  plaintiff  shall  have  the  custody  of  Josephine,  the 
infant  child  of  the  parties,  but  that  the  defendant  shall  be 
permitted  to  see  said  infant  child  at  all  reasonable. times  and 
said  child  shall  be  permitted  to  visit  the  defendant  from 
time  to  time."  The  agreement  had  provided  that  the  pro- 
vision in  the  decree  in  regard  to  the  custody  of  the  child, 
should  be  ''interpreted  by  the  parties  and  be  subject  in  all 
things  to  the  following  provisions  "  therein  mentioned.  The 
decree  also  contained  the  usual  prohibition  of  the  defendant, 
as  the  guilty  party,  from  remarrying. 

On  March  30,  1914,  only  two  days  after  the  entry  of  the 
final  decree,  defendant  married,  at  Cincinnati,  another  woman, 
about  thirty  years  of  age,  who  was  not  a  co-respondent  in 
the  action  but  was  and  is  of  most  estimable  character  and 
family,  and  two  children,  boys,  have  been  bom  to  them. 

On  June  23,  1914,  the  plaintiff  married  Paul  R.  Clark,  a 
bachelor  whom  she  had  known  from  her  childhood.  He  was 
a  practicing  lawyer  in  Auburn  and  the  attorney  of  her  father. 

The  defendant  made  all  the  payments  required  by  the 
App.  Div.— Vol.  CLXXVEI.        14 
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agreement  of  December  4,  1913,  until  October,  1914,  when  he 
set  up  the  claim  that,  as  the  plaintiff  had  remarried,  she 
should  thenceforth  be  supported  by  her  present  husband, 
and  that  he,  the  defendant,  should  be  required  only  to  make 
such  part  of  the  said  monthly  payments  of  $500  each  as 
might  be  required  for  the  support  of  the  child  alone,  and 
upon  that  theory  he  defaulted  in  that  payment  for  October, 
1914.  Thereupon  she,  on  October  25,  1914,  began  an  action 
to  recover  it,  and  he,  on  November  seventh  following,  began 
an  action  in  this  court  against  her  and  her  present  husband 
to  charge  them,  as  trustees,  with  the  funds  paid  by  the 
defendant  for  the  benefit  of  the  child,  and  to  have  them  accoimt 
therefor  with  the  incidental  expectation  of  thereby  eliciting 
suflScient  facts  to  warrant  an  application  to  the  court  to 
modify  the  divorce  decree  both  as  to  the  futiu'e  pa3m[ients 
and  as  to  the  custody  of  the  child.  No  complaint  in  the 
action,  however,  was  actually  served  or  apparently  even 
prepared.  After  a  time,  upon  representations  made  by 
plaintiflf's  counsel  that  she  was  providing  the  child  with  a 
governess  and  with  private  instruction  at  her  home,  the 
defendant  discontinued  that  action  about  the  end  of  Septem- 
ber, 1915.  He  made  all  the  pa3m[ients  under  the  agreement 
due  prior  to  the  commencement  of  this  proceeding.  In 
connection  with  the  discontinuance  of  such  action,  the  defend- 
ant, in  a  letter  written  by  him  to  his  own  counsel  and  by  the 
latter  conmiunicated  to  plaintiff's  counsel,  said,  in  effect,  that 
as  long  as  plaintiff  continued  to  provide  for  the  child  as  she 
then  was  doing,  he  was  willing  that  she  should  use  as  she 
pleased  any  surplus  of  the  monthly  payments  of  $500  each. 
Shortly,  however,  the  plaintiff  dismissed  the  governess  and 
ceased  the  private  instruction  and  began  to  send  the  child 
to  a  pubUc  school  in  Auburn.  At  first  the  defendant  approved 
the  sending  her  to  that  school,  but  later  he  objected  to  it 
and  insisted  strenuously  that  plaintiff  should  provide  a  gov- 
erness and  a  private  teacher.  Plaintiff  refused  to  accede  to 
either  demand,  claiming  that  as  she  had  no  other  child  she 
herself  was  perfectly  able  to  care  for  the  child  in  all  respects, 
and  that  it  was  very  difficult  in  Auburn  to  obtain  a  suitable 
private  teacher,  and  that  anyway,  in  her  judgment  at  least, 
it  was  better  for  the  child,  at  her  age  and  until  she  reaches 
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the  age  of  fourteen,  the  limit  of  the  said  agreement,  to  attend 
the  pubhc  school,  which  the  children  even  of  the  best  people 
of  Aubnm  did  attend.  The  controversy  thus  joined  between 
the  parties  led  to  the  institution  of  this  proceeding  on  January 
31,  1916. 

At  the  coming  on  at  Special  Term  of  the  motion  herein 
for  modification  of  the  decree,  the  justice  presiding  filed  a 
memorandum  stating  that  he  felt  himself  unable  to  decide 
the  matter  upon  the  volmninous  affidavits  and  papers  sub- 
mitted, and  that  he  would  for  several  months  be  imable  himself 
to  take  the  testimony,  and,  therefore,  that  a  referee  should  be 
appointed  to  take  such  testimony  and  report  it  with  his 
opinion.  Thereupon,  February  28,  1916,  an  order  was  made 
at  such  Special  Term  appointing  such  referee.  The  hearings 
before  the  referee  began  on  March  16,  1916,  and  continued 
quite  constantly  until  they  were  concluded  on  Jime  sixteenth 
following. 

While,  doubtless,  the  inquiry  should  have  been  confined 
by  the  referee  to  evidence  tending  to  show  changes  in  the 
condition  of  the  parties  since  the  entry  of  the  decree,  as  that 
should  ordinarily  be  regarded  as  conclusive  of  their  status 
at  that  time,  he  nevertheless  permitted  a  practically  unlimited 
investigation  into  the  antecedents  of  the  parties  and  their 
respective  families,  going  back  throughout  their  Uves  and 
bringing  to  the  light  of  a  pubUc  record  even  all  the  criminations 
and  recriminations  of  the  parties,  the  one  of  the  other,  during 
the  period  of  their  differences,  which  had  culminated  in  their 
separation  and  the  final  divorce  action,  all  such  proceeding 
being  over  the  repeated  but  vain  objection  of  the  plaintiff's 
counsel.  To  my  mind  such  procedure  served  no  purpose  or 
accomplished  no  result  except  to  greatly  prolong  the  reference 
—  over  2,000  pages  in  this  record — and  to  incidentally  and 
quite  unnecessarily  reflect  to  some  extent  upon  the  character 
of  both  parties  beyond  the  inferences  usually  to  be  drawn 
from  the  fact  of  a  divorce.  The  mass  of  the  evidence  so 
taken,  aside  from  the  guilt  of  the  defendant  proven  in  the 
divorce  action,  certainly  did  not  tend  to  establish  that  as  to 
moral  and  intellectual  fitness,  or  in  parental  affection,  either 
party  in  comparison  with  the  other  is  unworthy  to  have  the 
custody  of  such  a  child  in  whole  or  in  part. 
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On  July  15,  1916,  the  referee  made  his  report  recommending, 
in  substance,  that  the  custody  of  the  child  should  be  given 
to  the  father,  and  that  the  mother  should  have  merely  the 
right  to  see  the  child  "  at  all  reasonable  times  "  and  to  have 
the  child  visit  her  for  two  weeks  during  each  month  of  the 
sunomer  vacation,  and  also  one  week  at  Christmas  and  one 
week  at  Easter,  "  but  accompanied  by  a  companion  or 
governess."  The  order  appealed  from  confirmed  the  report 
of  the  referee  practically,  except  the  provision  as  to  the  child 
being  accompanied  by  a  companion  or  governess  upon  and 
during  her  visits  to  her  mother.  It  gave  the  custody  to  the 
father  with  simply  the  said  right  of  visitation  to  the  mother. 

A  reading  of  the  long  report  of  the  referee  impresses  one 
with  the  idea  that  the  controlling  consideration  with  him 
was  that  the  father,  by  means  of  his  much  greater  wealth, 
his  far  more  pretentious  homes  in  New  York  city  and  at 
Greenwich,  Conn.,  and  especially  through  the  better  educa- 
tional and  social  advantages  open  to  a  person  of  means  in 
that  city  than  in  Auburn,  can  give  to  the  daughter  a  better 
station  in  hfe  than  the  mother. 

From  the  foregoing  review  of  the  leading  undisputed  facts, 
it  is  apparent  that  the  provision  in  the  decree  as  to  the  custody 
of  the  child  was,  when  so  made,  entirely  correct,  although 
it  was  made  by  the  agreement  of  the  parties  approved  by 
the  court  and  is  to  be  construed  in  the  light  of  that  agreement. 
It  was  substantially  what  the  court  in  all  reasonable  proba- 
bility would  then  have  made  had  that  particular  matter  been 
contested  before  it.  In  that  event  the  only  alteration  at  all 
likely  would  have  been  that  in  view  of  the  gross  character 
of  defendant's  guilt  as  proven  in  the  action — which  demon- 
strated that  at  least  during  the  latter  part  of  the  period  of 
his  separation  from  his  wife  he  had  lived  in  open  defiance 
of  even  the  ordinary  proprieties,  in  that  he  had  repeatedly, 
at  his  own  apartments,  apparently  without  even  pretense  of 
concealment,  cohabited  with  abandoned  women,  not  merely 
one,  but  at  least  two  at  different  times — the  coiu't  might  well 
have  very  substantially  restricted  and  lessened  his  share  in 
that  custody.  Happily,  his  ^eedy  marriage  to  an  estimable 
woman  and  his  subsequent  exemplary  life  with  her  may  now 
be  regarded  as  having  very  largely  removed  or  mitigated  that 
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disparagement.  It  may  be  noted  that  I  have  thus  considered 
the  evidence  upon  which  the  divorce  was  granted,  although 
the  referee  herein  excluded  it.  Against  the  objection  of 
plaintiflF's  coxmsel,  he  received  a  flood  of  evidence  showing  not 
only  the  life  of  the  parties  together  as  husband  and  wife, 
but  also  their  antecedents  and  actions,  of  almost  any  and 
every  nature,  upon  the  theory  that  anything  of  the  sort 
might  have  a  bearing  upon  the  problem  of  their  comparative 
fitness  for  such  custody.  Upon  that  theory  it  would  seem 
manifest  beyond  all  sort  of  cavil  that  no  evidence  could  be 
more  competent  or  material  than  that  establishing  defendant's 
guilt  in  the  divorce  action  and  showing  its  character  as  gross 
and  continued  and  not  casual,  temporary  and  exceptional. 
The  referee,  upon  his  own  theory  of  the  trial,  clearly  erred  in 
excluding  that  evidence,  and  as  it  appears  in  the  record  as 
an  exhibit  marked  for  identification,  I  have  felt  at  hberty 
thus  to  refer  to  it. 

The  conclusion  that  upon  the  then  merits  the  final  decree 
was  right  as  to  the  custody,  or  at  least  gave  the  defendant 
no  cause  for  just  complaint,  is  especially  pertinent  because 
of  the  basic  contention  of  counsel  for  respondent  that,  as 
the  provision  in  the  decree  relating  to  custody  was  really 
the  result  of  the  agreement  of  the  parties  and  not  of  an  inde- 
pendent determination  by  the  court,  that  provision  should 
not  here,  upon  this  inquiry,  be  accorded  its  usual  weight. 
My  such  conclusion  is  based  upon  the  following  considerations, 
viz.: 

(a)  The  defendant  was  the  guilty  party.  It  is  well  settled 
that  in  general  the  custody  of  the  children  of  such  parties, 
especially  of  the  only  child,  will  be  given,  not  to  the  guilty 
one,  but  to  the  innocent. 

(b)  The  mother,  the  innocent  party,  was  personally  worthy 
and,  especially  with  the  provision  made  by  such  agreement 
for  her  and  for  the  support  of  herself  and  child,  was  amply 
able  financially  to  care  for  the  child  properly  in  all  respects. 
The  provision  under  the.  agreement,  which  was  approved  by 
the  referee  and  in  effect  by  the  court,  gave  to  her  for  herself 
practically  outright  the  sum  of  $51,500,  payable  at  once  or 
through  promissory  notes  seciu^  by  good  indorsement,  then 
at  once  deUvered.    In  addition,  she  was  by  that  provision 
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secured  a  sum  of  $500  a  month  for  the  support  of  herself  and 
the  child,  which  by  itself  was  ample  for  both  purposes. 
Besides,  she  possessed  some  substantial  fortune  of  her  own, 
about  $15,000,  which  apparently  had  not  come  to  her  from 
the  defendant. 

(c)  The  child  was  a  girl  only  about  seven  years  of  age, 
and  so  especially  needing  the  care  of  the  mother. 

(d)  Through  all  the  period  of  the  two  years'  separation 
of  the  parties,  the  child  had  lived  with  the  mother  and  she 
had  had  its  general  custody. 

Under  those  circimistances,  to  have  taken  the  general 
custody  of  the  child  from  the  mother,  the  plaintiff,  and  have 
awarded  it  to  the  father,  the  defendant,  with  only  the  right 
of  occasional  visitation  reserved  to  the  mother,  would  have 
been  a  thing  unprecedented  and  to  any  well-balanced  and 
unimpassioned  mind  intolerable.  The  order  appealed  from 
now  undertakes  to  do  that  very  thing.  If  it  can  be  sustained, 
it  must  be  simply  because  there  has  been  in  the  situation  of 
the  parties,  since  the  entry  of  the  final  decree,  some  very 
decided  and  substantial  change  or  changes  which  warrant  the 
transfer  of  the  general  custody  of  the  child,  who  is  still  only 
in  her  tenth  year,  from  the  mother  to  the  father.  As  to  any 
such  change,  the  evidence  suggests  only  three  of  any  possible 
substantial  weight,  namely: 

(1)  The  subsequent  speedy  marriage  of  each  party  with 
another  person  and  the  consequent  assumption  by  each  of  new 
obligations  and  attachments. 

(2)  The  material  increase  in  the  defendant's  wealth. 

(3)  The  refusal  of  the  plaintiff  to  heed  the  demands,  or  at 
least  suggestions,  of  the  defendant  as  to  the  method  of  the 
care  and  education  of  the  child. 

Apparently  both  parties  recognize  that  the  child  has  not 
even  yet  reached  an  age  where  her  own  inclinations  or  pref- 
erences, if  any,  as  between  her  parents,  should  be  ascertained 
or  even  considered.  I  do  not  see  that  any  effort  in  that 
direction  was  made  by  the  referee. 

As  to  the  first  such  element  or  factor  in  the  problem, 
namely,  the  subsequent  marriages,  each  married  so  speedily 
after  the  entry  of  the  final  decree  as  to  indicate  that  each 
may,  before  that  event,  have  intended  to  take  that  course. 
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The  defendant  married,  not  the  co-respondent,  or  rather  none 
of  the  co-respondents,  but  a  concededly  respectable  and  worthy- 
woman,  who  has  aheady  borne  hun  two  sons  and  with  whom 
he  has  lived  an  entirely  exemplary  life.  No  doubt  the  defend- 
ant's present  wife,  with  her  two  children,  has  made  his  home 
much  more  suitable  as  a  home  for  his  daughter  than  it  would 
have  been  had  he  remained  immarried. 

I  do  not  think  that  the  fact  that  he  married  again  in  another 
State,  when  the  decree  forbade  him  to  marry  again,  should 
be  taken  as  seriously  disparaging  his  character.  Our  courts 
have  practically  held  that  such  prohibition,  existing  by  oiu* 
law,  is  not  effective  beyond  the  limits  of  the  State,  which 
is  tantamoimt  to  holding  that  such  law  and  such  decree  in 
that  respect  are  appUcable  or  effective  only  within  such 
limits.  The  law,  as  thus  construed,  certainly  imposes  no 
penalty  or  disabiUty  for  the  violation  of  its  prohibition  by 
such  marriage  without  the  State,  even  if  the  same  be  tech- 
nically a  violation.  A  law  without  any  penalty  or  hability 
for  its  violation  is,  for  all  practical  purposes,  no  law  at  all. 
I  think,  therefore,  that  defendant's  such  marriage  has,  under 
the  circumstances,  not  impaired  but  rather  has  to  some  extent 
increased  his  fitness  to  have  or  share  in  such  custody. 

As  to  the  plaintiff's,  the  mother's,  re-marriage,  I  do  not 
perceive  that  it  has  diminished  her  just  claim  in  that  regard. 
Her  present  husband  appears  to  be  an  entirely  worthy  man. 
He  is  a  lawyer,  practicing  in  Auburn,  and  was  the  attorney 
of  the  plaintiff's  father,  and  has  been  for  many  years  a  friend 
of  that  family.  He  has  held  respectable  official  positions  in 
that  locahty — postmaster  of  the  city  for  many  years  and 
an  assistant  district  attorney,  and  in  hb  earlier  fife  as  secretary 
to  the  late  distinguished  Congressman  Sereno  E.  Payne  and 
later  as  his  law  partner.  The  learned  counsel  for  the  defendant 
saw  fit,  upon  his  cross-examination,  to  force  him  to  admit 
that  he  had  never  argued  a  case  in.  the  Court  of  Appeals  or 
the  Appellate  Division,  except  a  single  case  in  the  former, 
and  had  rather  rarely  tried  cases  in  the  Supreme  Court,  and 
that  coimsel  in  his  brief  appears  to  contend  that  those  facts 
indicate  the  comparative  worthlessness  of  the  man.  From 
our  own  experience  we  know  well  that  many  excellent  lawyers 
rarely,  if  ever,  appear  personally  in  court  and  yet  do  much 
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business  and  bear  good  professional  reputations  with  the  bar 
and  people  generally. 

The  defendant  and  his  counsel  seem  to  think  that  the 
defendant  some  way  had  the  right  to  expect  that  the  plaintiff 
would  never  marry  again  and  would,  at  least  for  the  term  of 
the  agreement,  devote  her  entire  life  to  the  care  and  nurture 
of  the  child.  I  cannot  see  that  he  had  any  right  to  indulge 
in  any  such  anticipation,  even  if  the  plaintiff  at  the  time  of 
the  making  of  the  agreement  so  declared  her  intention.  Quite 
possibly  she  may  then  have  thought  that  her  matrimonial 
experience  already  had  was  suflBicient  for  a  Ufetime.  How- 
ever, considering  her  age,  her  continuing  throughout  life 
unmarried  would  be  unnatural  and  perhaps  against  a  sound 
and  reasonable  public  policy. 

The  apprehensions  of  defendant  and  his  counsel,  approved 
evidently  by  the  referee,  that  the  affections  of  the  child,  if 
she  remain  in  the  plaintiff's  home,  are  very  likely  to  be 
aUenated  from  the  father,  to  her  material  prejudice,  by  reason 
of  the  hostiUty  to  him  of  the  people  there,  namely,  the  plaintiff, 
her  mother,  brothers  and  present  husband,  do  not  appear  to 
me  to  be  well  founded.  No  doubt  their  feelings  are  really 
unfriendly  towards  the  defendant,  as  from  their  point  of  view 
they  cannot  well  fail  to  be.  That  situation  is  one  of  the 
inevitable  consequences  of  a  divorce  seciu^  upon  real  groirnds, 
as  this  appears  to  have  been;  and  with  the  utmost  care  some 
appreciation  of  such  sentiments  must  come  to  such  a  child 
with  her  advancing  years,  and  especially  as  a  result  of  this 
controversy  and  of  the  protracted  reference,  of  which,  in  the 
very  nature  of  things,  she  must  know  something.  It  is,  of 
course,  and  will  be  the  imperative  duty  of  each  party,  while 
having  the  custody  of  the  child,  to  very  rigidly  abstain  from 
any  unfavorable  comment  in  reference  to  the  other,  and  very 
likely  that  end  may  best  be  secured  by  refraining  as  far  as 
possible  from  any  comment  whatever  about  the  other.  I 
perceive  in  the  record  only  one  fragment  of  evidence  of  any 
breach  of  such  obligation  upon  plaintiff's  part  or  upon  that 
of  her  people,  and  that  consists  in  the  fact  that  when  one 
of  the  nurses  in  the  mother's  present  home  said  to  the  child, 
upon  one  occasion,  that  she  should  do  what  her  father  had 
told  her  to  do,  the  mother  said  to  tlie  niu'se,  apparently  in 
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the  presence  of  the  child,  that  she  should  not  bring  his  name 
up  in  that  way  as  she  was  bringing  up  the  child.  That 
incident,  however,  was  in  January,  1912,  during  the  separation, 
and  long  before  the  agreement  or  the  divorce.  Considering 
the  controversies  which  have  prevailed  between  the  parties 
so  much  of  the  time  since  the  divorce,  and  thb  long  and  trying 
proceeding,  with  its  evident  stimulus  to  ill-feeling,  it  is  perhaps 
remarkable  .that  the  mother  has  transgressed  so  slightly  in  that 
respect.  Still,  both  parties  for  the  future  should  be  held  to  a 
strict  observance  of  their  duty  in  that  regard  as  above  defined. 

It  is  perhaps  too  much  to  expect  that,  under  the  circum- 
stances, either  party  will  be  entirely  fair  and  sensible  in  judging 
of  the  present  conduct  of  the  other.  A  striking  illustration 
of  this  is  presented  by  the  father's  apparent  complaint  against 
the  mother  for  teaching  or  at  least  permitting  the  child  in 
the  mother's  home  to  call  her  present  husband  "  Uncle  Paul," 
while  it  appears  that  in  his  home  the  child  uniformly  calls 
his  present  wife  "Aunt  Janie,"  with  his  entire  approval  and 
even  direction.  The  practice  in  each  case  evidently  has  the 
same  merit  or  demerit,  and  probably  would  be  considered 
by  most  people  to  be  entirely  proper  and  possibly  to  constitute 
a  happy  solution  of  an  embarrassing  social  problem. 

In  short,  I  do  not  think  that  the  subsequent  marriage  of 
either  party  has  substantially  affected  the  merits  of  the  care 
and  custody  of  the  child.  While  it  is  true  that  such  marriage 
of  the  father  and  his  subsequent  family  life  have  in  that 
regard  improved  his  situation,  I  cannot  conclude  that  such 
improvement  has  been  at  all  suflBicient  to  overcome  the  superi- 
ority of  the  mother's  claims  or  merits  as  they  stood  at  the 
time  of  the  decree  as  above  recited. 

As  to  the  increase  in  the  father's  pecuniary  means,  it  appears 
that  his  income  has  been  substantially  enlarged  until  it  now 
amoimts  to  the  simi  of  $60,000  a  year,  which,  however,  is 
an  increase  of  only  about  $10,000  since  the  making  of  the 
agreement.  I  do  not  perceive  in  the  record  any  justification 
for  the  claim,  apparently  made  by  his  counsel,  that  he  is 
now  or  is  Hkely  ever  to  be  of  large  fortune,  at  least  not  accord- 
ing to  the  ideas  now  prevalent  in  this  community.  His  such 
income  consists  very  largely  of  the  earnings  of  his  personal 
services,  and  in  the  very  nature  of  things  would  cease  with 
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his  death  or  disability,  or  very  shortly  thereafter.  With  the 
expenses  of  maintaining  a  home  in  New  York  city  with  six 
servants,  and  another  upon  a  large  farm  at  Greenwich,  Conn., 
both  evidently  expensive  establishments,  and  with  his  consid- 
erable expenditm^es  for  life  insurance  to  provide  for  this  child 
and  various  of  his  relatives,  in  which  direction  he  has  been 
and  is  being  most  liberal,  and  with  the  large  sirni  paid  and 
to  be  paid  to  the  plaintiff  under  the  said  agreement,  it  does 
not  appear  that  out  of  even  so  large  an  income  very  much 
can  remain  for  annual  accimiulation. 

However,  even  if  his  wealth  was  very  large  or  likely  soon 
to  become  such,  so  that  he  could  afford  to  provide  his  daughter 
with,  expensive  aids  to  education,  artistic  as  well  as  substantial, 
and  to  social  opportunities  much  beyond  what  the  mother's 
environment  in  the  comparatively  small  locahty  of  Auburn 
can  furnish,  I  cannot  feel  that  the  situation  and  those  attendant 
advantages  can,  at  the  child's  age,  compensate  her  for  the 
loss  of  the  mother's  care  and  companionship,  or  of  so  much 
thereof  as  the  order  appealed  from  necessitates.  If  the  father 
were  really  so  very  wealthy,  that  fact  might  afford  ground 
for  the  court  to  increase  the  allowance  to  be  made  by  him 
to  the  mother  for  the  support  of  the  child,  so  that  she  might 
be  reared  in  harmony  with  her  father's  station  in  hfe.  At 
present,  as  the  evidence  really  shows  his  pecuniary  condition, 
it  would  appear  that  the  monthly  allowance  of  $500  is  ample 
for  the  support  and  education  of  the  child  in  any  event.  In 
addition  to  making  the  payments  for  that  purpose  required 
by  the  agreement,  the  father  has  from  time  to  time,  principally 
at  her  visits  with  him,  made  to  her  expensive  presents,  at  a 
cost  of  several  thousand  dollars,  consisting  largely  of  fine 
clothing.  Indeed,  the  evidence  serves  to  arouse  a  substantial 
suspicion  that  the  plaintiff,  mindful  of  his  disposition  in  that 
regard  and  with  some  exercise  of  worldly  wisdom,  has,  in 
sending  the  daughter  to  him  for  her  visits,  failed  to  array  her 
in  her  best  clothing,  perhaps  in  the  expectation  that  his 
generosity  in  that  respect  would  supply  all  deficiencies,  real 
or  apparent.  Such  expectation,  if  entertained  by  her,  has 
certainly  not  been  disappointed.  It  would  seem,  however, 
that  the  monthly  payments  of  $500  will  be  sufficient  for  the 
child  for  all  purposes. 


Digitized  by  VjOOQIC 


Lester  v.  Lester.  219 


App.  Div.]  Second  Department,  May,  1917. 

The  mother,  having  married  agam,  is  now  under  no  necessity 
to  apply  any  part  of  that  allowance  to  her  own  support, 
although  originally  it  was  designed  for  the  support  of  both 
the  mother  and  the  child.  The  evidence  does  indicate  that 
she  has  been  somewhat  parsimonious  in  her  expenditiu^es 
solely  for  the  benefit  of  the  child — that,  indeed,  those  have 
amounted  to  only  about  $600  a  year,  or  perhaps  even  less, 
out  of  the  $6,000,  the  aggregate  of  the  $500  a  month  payments. 
In  the  accoimting  which  the  referee  required  her  to  make, 
she  charged  against  the  child  a  proportionate  part  of  the 
up-keep  of  the  home.  It  may  be  better,  however,  in  the 
future,  for  her  to  charge  the  child  a  certain  sum  per  week 
or  month  to  cover  the  cost  of  her  general  maintenance,  although 
the  practice  so  followed  is  by  no  means  exceptional  and 
warrants  no  such  condemnation  as  it  received  from  the  referee. 

In  this  connection  it  may  be  well  to  notice  an  argument 
which  appears  to  have  had  great  weight  with  the  referee,  viz., 
the  contention  that  the  father  is  somehow  a  very  great  man 
and,  therefore,  so  superior  to  his  former  wife  that  the  association 
of  the  child  with  him  rather  than  with  her  will  greatly  and 
fnuch  more  advantage  the  child  in  her  education  and  general 
development.  While  it  is  apparent  that  the  father's  profes- 
sional career  has  been  very  creditable,  yet  I  do  not  perceive 
that  he  merits  so  extreme  a  eulogium  in  comparisoil  with  the 
mother.  He  was  the  son  of  country  people,  entirely  respectable 
but  of  small  means.  Largely  by  his  personal  efforts  in  teaching 
school  and  otherwise,  he  acquired  a  substantial,  Uberal  educa- 
tion, and  was  admitted  to  the  bar.  He  married  a  young 
woman  of  the  general  neighborhood,  the  daughter  of  a  similar 
country  family  although  of  perhaps  better  pecuniary  circum- 
stances, and  came  to  New  York  city  and  there  undertook 
the  practice  of  his  profession.  He  specialized  in  corporation 
practice,  secured  a  valuable  client  therein  and  so  attained  in 
some  sixteen  years  to  his  present  position  in  the  metropoUtan 
district.  Such  advancement,  while  notable,  is  not  by  any 
means  unique.  There  are  others  in  the  same  class.  Indeed 
it  is  sometimes  said,  probably  with  some  warrant,  that  many 
of  the  leading  lawyers  of  that  district  come  from  the  country 
and  progress  through  somewhat  similar  careers.  In  such  a 
career  and  position  I  can  see  no  warrant  for  the  beUef  that 
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the  personal  association  of  the  father  with  his  child,  a  daughter 
of  such  age,  will  promote  her  mental  and  moral  development 
more  than  the  like  association  with  the  mother,  even  if,  as 
very  often  and  perhaps  usually  happens  in  such  cases,  she 
did  not  during  the  married  life  advance  in  mental  strength 
and  worldly  experience  as  much  as  he  did. 

As  to  the  third  element  of  change  above  stated,  namely, 
plaintiff's  refusal  to  heed  defendant's  requests  and  suggestions 
as  to  the  manner  of  the  education  of  the  child,  I  think  that 
in  the  main  those  were  reasonable  and  that  the  plaintiff  should 
have  complied  with  them.  Indeed,  to  my  mind  this  topic 
constitutes  the  only  real  subject  of  consideration  which  this 
proceeding  has  ever  presented.  The  child  now  is  nearly  ten 
years  of  age,  and  of  course  the  question  of  her  education  has 
become  an  active  and  very  important  one.  It  is  quite  likely 
that  the  father's  larger  experience  in  Ufe  and  consequent 
wider  field  of  view  make  his  judgment  in  that  r^ard  better 
than  that  of  the  mother.  At  least  it  is  valuable  and  entitled 
to  respectful  consideration.  For  some  time  before  this  pro- 
ceeding was  commenced,  his  insistence  was  that  the  child 
for  her  general  education  be  sent  to  some  suitable  private 
school  for  girls,  or  have  private  tutoring  in  the  mother's 
home.  Although  for  a  while  the  mother  undertook  to  comply 
with  his  such  views,  she  had  for  some  time,  upon  various 
grounds,  refused  absolutely  and  with  rather  scant  grace  to 
do  so,  and  had  sent  and  still  insists  upon  sending  the  child 
to  a  public,  common  school  in  Aubmn.  With  a  patience 
which  would  have  been  most  exemplary  if  the  matter  had  been 
of  any  real  importance,  the  referee  took  a  perfect  flood  of 
testimony  as  to  the  character  of  that  school.  In  his  report 
he  exhibits  great  concern  over  the  fact,  shown  by  the  evidence, 
that  the  children  of  all  classes  in  Aubmn,  the  rich,  the  poor, 
the  laborers  and  even  a  few  of  the  colored  people,  attend  the 
school.  Representatives  of  various  of  the  best  families  of 
the  town  testified,  in  plaintiff's  behalf,  in  most  loyal  defense 
and  high  appreciation  of  the  school.  Very  likely  it  is  a  model 
institution  of  the  kind.  But  I  do  not  think  that  we  are  called 
upon  to  adjudicate  its  merits  or  demerits.  The  plain  situation 
is  that  it  is  utterly  impracticable  for  this  child  to  attend  any 
school,  public  or  private,  and  be  absent  therefrom  anything 
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like  one  week  in  every  four  upon  visits  to  her  father  at  a 
distant  place.  This  is  to  my  mind  a  self-evident  proposition. 
Certainly  no  one  who  has  ever  taught  school^  as  I  chance  to 
have  done,  can  fail  to  recognize  its  absolute,  conclusive  char- 
acter. It  is  manifest  that  even  the  mother  herself  appreciates 
it.  The  mother  obtained  from  the  father  his  consent  to  the 
liberal  provision  made  for  her  at  once,  and  for  the  future 
support  of  herself  and  the  child,  upon  her  consent  that  he 
should  have  such  visits  from  the  child  at  his  home,  and  she 
at  least  should  not  insist  upon  any  system  of  education  which 
will  render  those  visits  impossible.  With  those  visits  main- 
tained substantially  as  they  have  now  been  restored  by  this 
court  pending  the  determination  of  this  appeal,  the  only 
practical  system  of  education  for  the  child  in  the  mother's 
home  is  by  private  tutoring.  No  class  of  several  in  any  school, 
public  or  private,  can  be  conducted  at  all  successfully  with 
one  pupil  absent  one  week  out  of  every  four,  or  two  out  of 
every  eight.  The  decree,  construed  in  the  light  of  the  agree- 
ment, as  it  should  be,  gave  to  the  father  the  right  to  those 
monthly  visits,  and  I  perceive  no  just  groimd  for  taking  from 
him  the  substance  of  that  right  so  long  as  he  is  able  and  willing 
to  pay  the  increased  cost  of  the  child's  education  necessitated 
by  those  visits.  If  the  child  may  receive  her  education  by 
private  instruction  in  her  mother's  home,  at  least  until  she 
reaches  the  age  of  fourteen  years,  the  term  of  the  said  agree- 
ment, the  interruption  of  her  education  by  such  visits  with  her 
father  will  be  of  the  least  possible  harm,  and  this  seems  true 
especially  in  view  of  the  precociousness  of  the  child,  which 
despite  the  disturbances  to  which  the  differences  of  her  parents 
have  subjected  her,  has  now  placed  her,  in  educational  status, 
a  year  in  advance  of  children  generally  of  her  age.  It  is 
evident  that  the  mutual  affection  between  the  father  and  the 
child  is  very  ardent,  and  that,  with  all  his  faults,  he  is  mani- 
festly of  strong  mentality,  and  that  his  considerable  personal 
association  with  the  child  is  quite  likely  to  be  of  great  value 
to  her.  Therefore,  I  think  that,  all  things  considered,  it  will 
be  better  to  continue  such  frequent  visitation,  although 
ordinarily  I  would  be  very  reluctant  to  advise  or  approve  such 
a  course.  I  think,  however,  that  it  will  be  better  to  provide, 
for  the  future,  that  those  visits  shall  be  for  two  weeks  at  the 
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end  of  each  two  months  during  the  ordinary  school  year 
period,  instead  of  for  one  week  each  month.  That  will  afford 
her  a  continuous  term  of  six  weeks  for  study  with  her  tutor 
or  tutoress  and  diminish  substantially  the  harm  of  such 
frequent  interruption  of  her  course  of  instruction. 

The  leaving  of  the  matter  of  such  visitations  so  indefinite 
as  the  phrase  in  the  agreement,  viz.,  "  consideration  being 
given  to  the  child's  health  and  the  possibiUty  of  interference 
with  her  education,"  would  inevitably  result  in  further  mis- 
understanding and  controversy  between  the  parties,  which 
could  not  fail  to  be  disadvantageous  to  the  child.  Therefore, 
whatever  right  of  custody  be  granted  to  the  father,  he  should 
have  definitely  and  absolutely,  and  the  order  in  that  respect 
should  be  precise. 

The  fact  that  the  mother  has  been  unreasonable  in  refusing 
the  father's  such  reasonable  requests  as  to  the  education  of 
the  child  does  not,  in  my  opinion,  warrant  the  practical  turn- 
ing of  the  decree  around  so  as  to  make  it  award  the  general 
custody  to  the  father  and  the  right  of  visitation  merely  to 
the  mother.  Perhaps,  after  all,  the  father's  present  insistence 
that  he  shall  have  the  general  custody  is  at  least  quite  as 
unreasonable  as  her  such  refusal. 

The  referee  closed  his  report  with  a  wise  or  at  least  worldly 
wise  admonition  to  the  mother  that  she  ought  to  sacrifice 
her  feelings  and  forego  her  happiness  in  the  care  and  nurture 
of  her  only  child,  although  still  of  somewhat  tender  years, 
in  order  that  the  father's  affection  for  the  child  may  not  wane, 
and  that  the  child  in  her  father's  present  family  may  have 
the  advantage  of  his  greater  wealth  and  position  in  securing 
for  her  better  faciUties  in  the  way  of  education  (general) 
and  in  music,  art  and  dancing,  and  in  opportunities  for  social 
advancement.  The  philosophy  of  this  teaching,  if  carried 
to  its  logical  consequence,  would  justify  the  State  in  taking 
away  from  parents  of  httle  means  a  precocious  and  promising 
child  and  giving  it  to  others  who,  by  means  of  their  greater 
wealth,  could  give  it  greater  such  material  advantages.  That 
philosophy  has  never  yet  been  accepted  in  this  country  and 
I  think  is  not  likely  to  be.  That  admonition,  being  inter- 
preted, meant,  doubtless,  that  the  mother  should  accept  the 
determination  of  the  referee.    This  appeal,  however,   indi- 
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cates  that  she  has  rejected  it,  as  quite  naturally  she  might  do. 
It  seems  to  me  that  the  admonition  was  unwarranted  by  the 
merits  and  in  plain  excess  of  the  proper  function  of  the  referee 
in  that  respect,  which  was  limited  to  advising  the  court. 

In  the  solution  of  this  problem  of  custody,  the  interests 
of  the  child  must  be  the  paramoimt  consideration.  There 
has  been  much  judicial  writing  to  this  effect,  and  indeed 
some  of  such  opinions  cited  by  the  learned  counsel  for  the 
respondent  in  his  brief  appear  to  go  so  far  as  to  declare  that 
to  be  the  exclusive  consideration.  In  this  latter  view  I  do 
not  agree,  as  I  maintain  that  the  natural  right  of  the  parent, 
certainly  where  it  has  not  been  forfeited  by  gross  misconduct, 
is  also  an  important  factor  in  the  determination  of  the  question, 
and  it  may  be,  perhaps,  that  the  interests  of  the  child  in  a 
broad  sense  embrace  the  due  observance  of  such  right. 

It  is  my  conviction  that  the  interests  of  the  child  here 
will  be  best  promoted  by  modifsdng  the  decree  only  to  the 
extent  hereinbefore  approved.  Therefore,  I  advise  that  the 
order  appealed  from  be  modified  so  as  to  provide: 

(a)  That  the  plaintiff,  the  mother,  shall  have  the  care 
and  custody  of  the  child,  except  that  the  child  shall  visit 
with  the  father  the  last  two  weeks  in  each  period  of  two  months 
from  October  to  May  inclusive,  and  the  last  two  weeks  of 
each  month  from  June  to  September  inclusive. 

(b)  That,  in  addition  to  the  monthly  payments  provided 
for  in  the  agreement  of  December  4,  1913,  the  defendant 
shall  defray  all  the  expenses  of  the  child's  such  visits,  including 
transportation  to  and  from  plaintiff's  home. 

(c)  That  the  plaintiff,  out  of  the  said  monthly  payments, 
shall,  beginning  with  October  first  next,  provide  the  child 
with  private  instruction  at  her  home  by  a  private  tutor  or 
tutoress,  and  that  the  child  shall  not  attend  the  public  school 
after  the  present  current  term.  Such  a  tutor  or  tutoress  may 
readily  be  obtained  from  outside  of  Auburn,  if  not  from 
within. 

(d)  That  this  arrangement  as  to  custody,  visitation  and 
instruction  shall  continue  until  the  23d  day  of  August,  1921, 
when  the  child  will  be  fourteen  years  of  age,  and  that  then 
either  party  may  apply  to  the  court  for  further  provision  as 
to  th^  same.    - 
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I  also  advise  that  the  order,  as  so  modified,  be  affirmed, 
without  costs. 

Jenks,  p.  J.,  Stapleton,  Putnam  and  Blackmar,  JJ., 
concurred. 

Order  modified  in  accordance  with  opinion,   and  as  so 
modified  afiirmed,  without  costs. 


The  People  op  the  State  of  New  York,  Respondent,  v. 
Clarence  Lawson,  Appellant. 

Second  Department,  May  18,  1917. 

Grime  —  robbery  in  first  degree  —  evidence. 

Prosecution  of  a  colored  man  for  the  crime  of  robbery  in  the  first  degree. 
Evidence  examined,  and  hdd,  that  the  interests  of  justice  require  a  reversal 
of  the  verdict  of  conviction  and  a  new  trial. 

Appeal  by  the  defendant,  Clarence  Lawson,  from  a  judg- 
ment of  the  County  Court  of  Rockland  county,  rendered 
against  him  on  the  22d  day  of  October,  1915,  convicting 
him  of  the  crime  of  robbery  in  the  first  degree,  and  also  from 
an  order  denying  his  motion  to  set  aside  the  verdict  and  for 
a  new  trial,  and  in  arrest  of  judgment. 

Benjamin  Levison,  for  the  appellant. 

Thomas  Gagan,  District  Attorney,  for  the  respondent. 

Walter  E.  Warner,  for  Colored  Men's  Branch  Y.  M.  C.  A., 
as  amicus  curicB. 

Putnam,  J.: 

The  evidence  for  this  prosecution,  including  the  weakness 
of  the  testimony  of  the  complaining  witness,  Burgiess,  who 
had  been  five  times  arrested  as  helplessly  drunk,  and  had 
twice  before  made  charges  that  he  had  been  robbed,  requires 
us  to  scrutinize  this  trial.  Having  brought  out  that  the 
appellant,  a  colored  man,  had  been  seen  with  one  Hamilton 
(who  was  indicted  as  an  accompUce,  but  had  not  been  appre- 
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bended)  before  tbis  robbery,  the  learned  district  attorney 
asked  one  Eipple  as  to  meeting  Hamilton  three  or  four  days 
after  this  robbery:  "  Q.  Did  Phillip  Hamilton  on  that 
railroad  train  at  that  time  in  conversation  with  you  describe 
to  you  how  he  and  Clarence  Lawson  [this  appellant]  held  up 
and  robbed  Birges  and  divided  the  money?"  Exclusion 
by  the  court  followed,  but  the  sinister  effect  had  been  produced. 
It  is  contended  that  this  was  proving  the  declarations  of  a 
co-conspirator,  where  the  confession  of  one  jointly  com- 
mitting a  crime  may  be  received  against  the  other.  But 
such  admissions  are  inadmissible  after  the  conspiracy  has 
come  to  an  end.     (Logan  v.  United  States,  144  U.  S.  263,  309.) 

The  cross-examination  of  this  colored  boy  made  him 
characterize  the  adverse  witnesses  as  "  falsifying."  Apply- 
ing this  to  Miss  Schuh,  led  to  a  question  appealing  to  color 
prejudice:  "  Q.  You  are  not  even  in  her  station  of  life, 
you  are  of  a  different  color.  There  is  no  reason  that  she 
would  falsify?   A.  No." 

The  interests  of  justice  require  a  reversal  and  a  new  trial. 

Jenks,  p.  J.,  Thomas,  Mills  and  Rich,  JJ.,  concurred. 

Judgment  of  conviction  of  the  County  Court  of  Rockland 
county  reversed  and  new  trial  ordered. 


Bbooeltn  Bane  in  the  Cnr  of  New  York,  Respondent, 
V.  Metropolitan  Trust  Company  op  the  City  op  New 
York,  as  Administrator,  etc.,  of  Alexander  McDonald, 
Deceased,  and  Edmund  K.  Stallo,  Appellants,  Impleaded 
with  The  Alabama  Securities  Company  and  William 
D.  Stratton,  Defendant. 

Seoond  Department,  May  18, 1917. 

Principal  and  agent  —  authority  under  power  of  attorney  to  guar- 
antee payment  of  notes  —  indorsement  binding  on  principal. 

Where  an  attorney  In  fact,  authorized  to  guarantee  the  payment  of  promis- 
sory notes,  obligations  and  debts  of  any  company  in  which  his  principal 
may.  be  or  become  a  stockholder,  indorses  a  note  of  a  company  of  which 
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his  principal  was  a  stockholder  before  delivery  to  the  payee,  for  the  pur- 
IX)8e  of  lending  credit  thereto,  such  indorsement  amounts  in  legal  effect 
to  a  guaranty  of  payment,  conditioned  on  presentation,  dishonor  and 
notice,  and  is  binding  on  the  principal. 

Such  indorsement  has  no  legal  effect  beyond  that  authorized  in  the  power 
of  attorney,  t.  e.,  to  bind  the  principal  to  pay  if  the  maker  does  not. 

Such  power  of  attorney  would  not  authorize  an  indorsement  passing  title 
and  shutting  off  defenses  under  the  Negotiable  Instruments  Law. 

Jbnks,  p.  J.,  and  Thohas,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendants,  Metropolitan  Trust  Company 
of  the  City  of  New  York,  as  administrator,  and  another,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiflf, 
entered  in  the  office  of  the  clerk  of  the  county  of  Kings  on  the 
29th  day  of  July,  1916,  upon  the  decision  of  the  court  after  a 
trial  before  the  court  without  a  jury.  And  also  from  two 
orders  entered  in  said  clerk's  office  on  the  28th  day  of  July, 
1916,  and  the  11th  day  of  August,  1916,  respectively. 

Charles  A.  Winter y  for  the  appellants. 

WiUiam  Winthrop  Taylor,  for  the  respondent. 

Blackmab,  J.: 

The  indorsement  on  the  note  made  by  Alexander  McDonald, 
now  deceased,  was  made  by  the  defendant  "  Edmund  K. 
Stallo,  His  Attorney  in  fact."  The  plaintiflf  read  in  evidence 
a  power  of  attorney  executed  by  McDonald,  which  empowered 
Stallo  "  to  guarantee  the  payment  of  promissory  notes, 
obligations  and  debts  of  any  company  in  which  I  may  be  or 
become  a  stockholder.''  The  note  sued  on  was  made  by 
the  Alabama  Securities  Company,  in  which  the  evidence 
showed  that  McDonald  was  a  stockholder,  to  the  order  of  the 
plaintiflf.  The  indorsement  was  made  before  delivery  to  the 
payee,  for  the  piupose  of  lending  credit  thereto,  as  was  found 
by  the  court.  The  attorney  was  empowered  to  guarantee 
the  payment  of  the  promissory  note.  The  indorsement  was 
not  for  the  purpose  of  negotiation,  but  to  give  the  credit 
of  the  indorser  to  the  note,  and  it  had  no  other  eflfect.  It 
amoimted,  in  legal  eflfect,  to  a  guaranty  of  payment,  con- 
ditioned on  presentation,  dishonor  and  notice.  It  was  within 
the  scope  of  the  power  granted  by  the  power  of  attorney, 
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and  was  such  an  obligation  as  has  been  held  to  be  a  guaranty. 
As  Justice  Field  said  of  a  like  indorsement  in  Brady  V.Reynolds 
(13  Cal.  31) :  "  The  indorsement  is  not  evidence  of  any 
title  in  the  parties,  or  of  any  transfer  thereof;  it  is  of  an 
irregular  character,  not  made  in  the  usual  course  of  business, 
and  is,  in  fact,  nothing  more  than  a  guaranty." 

The  principal  authorized  the  attorney  to  lend  his  credit 
to  the  note  by  a  form  of  obUgation  which  required  his  principal 
to  pay  upon  default  of  the  maker.  The  attorney  did  lend 
the  principaFs  credit,  but  in  legal  effect  imposed  a  condition 
that  he  should  receive  notice  of  dishonor  of  the  note.  The 
condition  so  imposed  for  the  benefit  of  the  principal  should 
not  be  held  to  vitiate  the  obhgation.  In  acting  under  the 
power  of  attorney,  it  was  not  necessary  to  use  the  word 
'^  guarantee."  An  act  which  had  the  same  legal  effect  was 
authorized.  The  power  of  attorney  would  not  authorize 
an  indorsement  which  passed  title  and  shut  off  defenses 
under  the  Negotiable  Instruments  Law  (Consol.  Laws,  chap.  38; 
Laws  of  1909,  chap.  43),  but  an  indorsement  like  this  had  no 
l^al  effect  beyond  that  authorized  in  the  power  of  attorney, 
I.  e.,  to  bind  the  principal  to  pay  if  the  maker  did  not.  The 
attorney  acted  within  the  power,  but  not  up  to  its  limits. 

It  does  not  appear  that  the  appellants  were  aggrieved 
by  the  method  of  computing  interest  which  the  court  adopted, 
and  the  orders  appealed  from  were  properly  made. 

The  judgment  is  affirmed,  with  costs,  and  the  orders  are 
alBBrmed. 

Staplbton  and  Rich,  JJ.,  conciuTed;  Jenks,  P.  J.,  read 
for  reversal,  with  whom  Thomas,  J.,  conciUTed. 

Jenks,  P.  J.  (dissenting): 

I  dissent.  The  writing  on  the  back  of  the  note  was 
"  Alexander  McDonald  By  Edmund  K.  Stallo,  His  Attorney 
in  fact."  The  plaintiff  relies  upon  a  power  of  attorney 
executed  by  the  said  McDonald  to  Stallo  that  empowered 
him  "  to  guarantee  the  payment  of  promissory  notes,  obliga- 
tions and  debts  of  any  company  in  which  I  may  be  or  become 
a  stockholder."  McDonald  has  been  held  as  an  indorser. 
It  is  exactly  as  if  Stallo  had  written,  "  I  hereby  indorse  this 
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note  Alexander  McDonald  By  Edmund  K.  Stallo,  His 
Attorney  in  fact."  I  think  that  this  power  of  attorney  did 
not  authorize  Stallo  to  make  McDonald  an  indorser.  (Miller 
V.  GasUm,  2  Hill,  188;  Brmm  v.  Cwrtisa,  2  N.  Y.  225;  Brewster 
V.  Silmce,  8  id.  207,  214;  Church  v.  Brawn,  21  id.  315,  323; 
Lamourieux  v.  Hewit,  5  Wend.  307.)  In  MiUer  v.  Gaston 
(supra)  the  court,  per  Bronson,  J.,  say:  "  The  obligation 
of  a  guarantor  is  usually  more  onerous  than  that  of  an  indorser; 
but  that  consideration  does  not  give  the  creditor  a  right  to 
disr^ard  the  contract  actually  made,  and  substitute  another, 
though  less  burdensome  one,  in  its  place."  This  principle 
applies  in  this  case,  because  the  very  object  of  the  guaranty 
was  to  afford  the  highest  form  of  credit  to  the  corporation 
in  which  McDonald  was  interested. 

Thobias,  J.,  concurred. 

Judgment  and  orders  afiirmed,  with  costs. 


Louis  Vetault,  Respondent,  v.  AnNe  Kennedy,  Appellant. 

Second  Department,  May  25,  1917. 

Principal  and  agent  —  liability  of  wife  for  labor  and  materials  in 
improving  her  land  —  agency  of  husband  —  promise  of  payment  — 
Statute  of  Limitations  —  payments  on  running  account  —  setoff. 

Where,  in  an  action  by  a  landscape  gardener  for  labor  and  materials  furnished 
to  the  defendant,  it  appears  that  she  requested  and  used  the  labor  and 
materials  and  that  her  husband  acted  as  her  agent,  the  imdenied  testi- 
mony of  the  plaintiff  that  the  defendant,  when  asked  for  payment, 
answered  that  **  she  was  cramped  at  that  time,  but  she  would  pay  me 
when  she  could,''  sufficiently  made  out  a  promise  of  payment. 

The  rule  that  the  marital  relation  alone  does  not  empower  the  husband  to 
involve  the  wife  by  his  improvements  on  her  land  is  not  applicable  in 
view  of  the  proof  of  defendant's  express  ratification  and  also  of  her  own 
orders  to  plaintiff  and  her  acts  of  superintendence. 

Nor  was  she  released  from  liability  by  plaintiff's  sending  bills  to  the  husband. 

The  Statute  of  Limitations  is  not  a  bar  because  of  payments  made  on  the 
running  account. 

A  credit  of  a  certain  amount  on  a  statement  to  the  defendant's  husband 
was  a  proper  setoff  in  view  of  the  findings  of  agency. 
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Appeal  by  the  defendant,  Anne  Kennedy,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered  in  the 
office  of  the  clerk  of  the  county  of  Suffolk  on  the  6th  day  of 
July,  1916,  upon  the  report  of  a  referee  appointed  to  hear 
and  determine  the  issues. 

John  Thomas  Smith  [Frank  A.  Gaynor  with  him  on  the 
brief],  for  the  appellant. 

Harry  G.  Stephens,  for  the  respondent. 

Putnam,  J.: 

Plaintiff,  a  landscape  gardener,  worked  many  years  in 
laying  out,  cultivating  and  ornamenting  an  Easthampton 
country  estate.  Beside  the  labor,  plaintiff  brought  richer  soil 
for  gardens,  with  fertilizer,  also  delivered  and  planted  privet 
hedges,  shrubs,  plants  and  evergreens.  This  account,  Novem- 
ber, 1908,  to  July,  1914,  totaled  $2,316.35,  so  that,  after 
credits,  the  referee  rendered  a  report  for  $306.90,  with  interest 
from  July  10,  1914.  The  title  to  the  estate  stood  in  defend- 
ant's name.  The  learned  referee  found  that  she  used  the 
labor  and  materials  furnished,  and  in  some  transactions  the 
husband,  Arthur  Kennedy,  acted  as  agent  of  his  wife.  The 
reasonable  value  of  the  aggregate  claim  was  proved  by  plaintiff 
without  objection,  also  the  fact  of  a  demand  of  payment 
from  the  defendant. 

On  testimony  not  very  conflicting,  it  has  been  found  that 
defendant  as  owner  of  this  family  residence,  which  she  per- 
sonally occupied  between  1909  and  1914,  requested  of  plaintiff 
this  labor  and  materials;  also  that  in  these  transactions  her 
husband  acted  as  her  agent.  Plaintiff's  testimony  (which 
defendant  did  not  specifically  deny),  that  when  asked  for 
payment  of  the  accoimt  defendant  answered  that  "  she  was 
cramped  at  that  time,  but  she  would  pay  me  when  she  could," 
sufficiently  made  out  a  promise  of  payment.  Authorities  hold- 
ing that  the  marital  relation  alone  does  not  empower  the 
husband  to  involve  the  wife  by  his  improvements  on  her 
land  (See  Snyder  v.  Sloane,  65  App.  Div.  643)  are  not  in  point 
here,  in  view  of  the  proof  of  defendant's  express  ratification; 
also  of  her  own  orders  to  plaintiff  and  her  acts  of  superinten- 
dence over  the  work  being  done.     She  was  not  released  by 
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plaintiff's  sending  bills  to  the  husband.  {Foster  v.  Perschy 
68  N.  Y.  400.)  Because  of  payments  made  on  this  running 
account,  it  was  not  barred  by  the  Statute  of  Limitations. 

Plaintiff's  statement  of  December  31,  1914,  had  a  credit 
of  S24  for  a  roller,  also  for  100  privet  plants  returned.  When 
the  account  showing  these  credits  was  introduced  by  defendant, 
plaintiff  objected  that  defendant's  answer  had  no  counter- 
claim. Apparently  because  this  credit  appeared  in  a  state- 
ment to  defendant's  husband,  and  not  to  herself,  her  counsel 
did  not  request  the  referee  to  find  or  allow  such  a  credit. 
However,  in  view  of  the  findings  of  agency,  we  consider  it 
a  proper  offset,  and  hence  modify  the  recovery  by  deducting 
the  $24,  making  the  principal  $282.90,  with  interest  from 
July  10,  1914.  As,  however,  this  was  not  insisted  on  below 
and  has  not  been  specifically  raised  on  appeal,  we  think 
plaintiff  should  recover  costs. 

The  judgment  as  reduced  to  $282.90,  with  interest  from 
July  10,  1914,  is,  therefore,  aflSrmed,  with  costs  in  both  courts. 

Jenks,  p.  J.,  Stapleton,  Mills  and  Blackmab^  JJ., 
concurred. 

Judgment  reduced  to  $282.90,  with  interest  from  July  10, 
1914,  and  as  so  reduced  afl5rmed,  with  costs  in  both  courts. 


PmLiP  Baker  and  Mart  Baker,  His  Wife,  Respondents,  v. 
Addison  Johnson,  Appellant. 

Second  Department,  May  25, 1917. 

Waters  and  watercoursefl  —  presumption  of  title  to  lands  below  high- 
water  line  —  real  property  —  eviction  by  paramoimt  title  —  action 
for  breach  of  warranty  —  damages. 

The  title  to  lands  wholly  below  the  high-water  line  is  presumptiyely  in  the 
State. 

Where  the  Legislature  has  granted  lands  below  the  high-water  line  to  a 
village,  which  has  laid  out  across  the  same  a  street,  a  person  claiming 
title  thereto  is  evicted  and  is  entitled  to  damages  for  breach  of  a  covenant 
of  warranty. 

The  expense  of  defending  or  attempting  to  uphold  letters  patent  of  lands  under 
water,  adjacent  to  lands  conveyed  by  defendant  to  the  plaintiflf,  cannot 
be  recovered  as  damages  in  an  action  for  breach  of  covenant  of  warranty. 
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«  Appeal  by  the  defendant^  Addison  Johnson,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiffs,  entered 
in  the  office  of  the  clerk  of  the  county  of  Westchester  on  the 
10th  day  of  October,  1916,  upon  the  decision  of  the  court,  a 
jury  having  been  waived. 

The  action  is  to  recover  for  a  breach  of  defendant's  cove- 
nants of  seizin,  quiet  enjoyment  and  warranty,  in  his  deed 
made  May  20,  1902. 

Such  deed  granted  lots  6  and  7  as  shown  upon  a  map 
referred  to.  Although  laid  out  on  the  map  as  on  the  westerly 
side  of  Port  Chester  creek,  which  was  an  arm  or  branch  of 
Byram  river  in  Westchester  county,  the  lots  appear  to  have 
been  lands  formerly  covered  at  high  tide.  They  were  con- 
veyed to  one  of  the  plaintiffs,  Philip  Baker,  or  Becker,  who, 
on  August  18,  1908,  petitioned  and  obtained  a  land  grant 
from  the  State  of  contiguous  lands  under  water  measuring 
3,233^  superficial  feet. 

On  May  18,  1912,  at  the  instance  of  Mrs.  Bridget  Wenken- 
bach  (whose  lands  were  on  the  eastern  side  of  this  creek), 
the  Attorney-General  instituted  a  suit  to  cancel  this  State 
grant,  of  which  written  notice  was  given  to  defendant.  Judg- 
ment having  been  rendered  annulling  this  grant  or  patent 
on  March  26,  1914,  the  Legislature  on  March  10,  1914,  ceded 
these  lots  to  the  village  of  Port  Chester  for  highway  pur- 
poses. (Laws  of  1914,  chap.  23,  amdg.  Laws  of  1911,  chap. 
518,  §  1.)  Since  then,  the  lands  have  been  completely  filled 
in  and  graded,  and  the  village  has  nm  a  street  called  Palmer 
place  across  the  former  site  of  these  lots.  Plaintiffs,  having 
thus  been  evicted  from  the  granted  lands,  by  the  judgment 
under  review  recovered  as  damages  the  original  consideration 
paid,  with  six  years'  interest,  together  with  plaintiffs'  legal 
expenses  incurred  in  the  unsuccessful  defense  of  the  proceed- 
ings to  annul  their  land  grant. 

Frederich  W.  Sherman^  for  the  appellant. 

De  Witt  H.  LyoUf  for  the  respondents. 

Putnam,  J.: 

The  judgment  annulling  the  land  grant  from  the  State 
applied  to  land  adjoining  the  two  lots  which  defendant  had 
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conveyed  with  covenants.  Under  the  allegations  in  that  pro- 
ceedingj  of  which  suit  defendant  had  due  notice,  it  seems 
clear  that  the  judgment  vacating  the  grant  established  that 
the  lands  conveyed  by  defendant  were  not  "  uplands,"  but 
land  beyond  high-water  mark,  although  then  partially  filled 
in.  However,  the  actual  physical  condition  and  origin  of 
these  lots  does  not  depend  wholly  on  that  judgment.  It  is 
proved  by  imcontradicted  testimony  in  the  present  suit,  to 
the  effect  that  both  lots  conveyed  were  wholly  below  the 
easterly  high-water  line  of  this  arm  of  Byram  river.  The 
title  to  such  lands,  therefore,  was  presumptively  in  the  State, 
and  not  in  defendant  or  his  predecessors.  As  the  Legislature 
has  granted  these  lands  to  the  village  of  Port  Chester,  which 
has  laid  out  across  the  property  a  street  known  as  "  Palmer 
Place,"  an  eviction  from  the  warranted  lands  by  paramount 
title  has  been  established.  Against  this  actual  eviction,  the 
alleged  Colonial  charter  of  1720  cannot  avail  the  appellant. 

The  expense  of  defending  or  attempting  to  uphold  the 
letters  patent  of  the  lands  under  water  (which  are  not  the 
lots  conveyed,  but  only  adjacent  thereto),  should  not  have 
been  recovered,  as  damages  for  breach  of  the  covenant  of 
warranty.  Such  a  patent,  though  based  on  ownership  claimed 
of  this  upland,  was  not  a  part  of  the  conveyed  lands,  but 
was  obtained  by  an  independent  attempt  to  acquire  State 
lands,  which  has  failed.  Plaintiffs'  expense  in  resisting  the 
State's  suit  to  annul  and  vacate  the  patent  of  such  adjacent 
lands,  therefore,  was  not  incurred  in  defending  the  possession 
of  the  lands  warranted.  Hence  such  outlays  were  not  properly 
recoverable  under  defendant's  covenants. 

The  judgment  should,  therefore,  be  reduced  to  the  sum 
of  $470,  the  original  consideration,  with  six  years'  interest 
and  costs  in  the  court  below.  As  thus  modified,  the  judgment 
should  be  aflSrmed,  without  costs  to  either  party  on  this  appeal. 

Jenks,  P.  i.j  Stapleton,  Mills  and  Blaokmab,  JJ., 
concurred. 

Judgment  reduced  to  $470,  the  original  consideration,  with 
six  years'  interest,  and  costs  in  the  court  below;  and  as  thus 
modified  affirmed,  without  costs  to  either  party  on  this  app>eaL 
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Annie  Finkelstein,  Appellant,  v.  William  M.  Barrett, 
as  President  of  The  Adams  Express  Company,  Respondent. 

Third  Department,  May  2,  1917. 

Pleading  —  Jtutice's  Court  —  proceedings  liberaUy  construed  — 
action  against  express  company  for  loss  of  goods  —  aUegations 
on  contract  and  in  tort  —  waiver  of  tort  —  election  of  remedies  — 
surplusage. 

If  it  is  doubtful  whether  an  action  is  brought  in  tort  or  on  oontraot,  every 
intendment  is  in  favor  of  construing  the  complaint  as  setting  forth  a 
cause  of  action  on  contract  on  the  theory  that  the  tort  has  been  waived. 

Proceedings  in  a  Justice's  Court  being  informal,  are  to  be  liberaUy  construed 
with  a  view  to  substantial  justice. 

If  a  defendant  is  in  doubt  as  to  the  nature  of  the  cause  of  action  it  should 
appear  before  the  justice  and  take  proper  steps  to  protect  its  rights. 

When  the  complaint  is  so  uncertain  that  its  exact  meaning  is  not  apparent, 
and  it  might  be  held  to  sound  in  tort  or  in  contract,  the  court  can  compel 
an  election  by  the  plaintiff  as  to  the  theory  upon  which  he  will  proceed. 

When  a  plaintiff  serves  a  verified  complaint  with  the  summons  in  a  Justice's 
Court,  and  upon  the  return  day  appears  in  court  and  asks  judgment 
under  the  provisions  of  the  Code  of  Civil  Procedure  permitting  judgment 
to  be  taken  only  in  an  action  upon  contract,  he  thereby  makes  his  election. 

Where  such  a  complaint  alleges  that  the  defendant  express  company  under- 
took to  carry  goods  for  and  deliver  them  to  the  plaintiff,  and  that  it  failed 
to  dehver  them  as  agreed,  and  further  alleges  on  information  and  belief 
that  the  goods  were  lost  through  the  negligence  of  the  defendant,  the 
court  was  justified  in  determining  that  the  action  was  upon  contract. 

The  latter  allegation  as  to  the  negligence  of  the  defendant  may  be  disre- 
garded as  surplusage. 

Appeal  by  the  plaintiff ^  Annie  Finkelstein,  from  a  judgment 
of  the  Goimty  Court  of  Sullivan  coimty  in  favor  of  the  defend- 
ant, entered  in  the  office  of  the  clerk  of  said  coimty  on  the 
4th  day  of  August,  I9I69  reversing  a  judgment  of  a  Justice's 
Court  in  plaintiff's  favor. 

Joseph  I.  Stahl,  for  the  appellant. 

NeOie  Childs  Smith,  for  the  respondent. 

Kellogg,  P.  J.: 

In  Justice's  Court,  in  an  action  arising  on  contract,  the 
plaintiff  may  serve  with  the  summons  a  verified  complaint, 
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and  if  the  defendant  fails  to  answer  the  complaint,  he  is 
deemed  to  have  admitted  its  allegations  and  the  court  may 
enter  judgment  against  him  for  the  amount  claimed.  (Code 
av.  Proc,  §§2936,2891.) 

The  defendant  failed  to  appear  upon  the  return  day  of  the 
smnmons  (served  with  a  verified  complaint),  but  attacks  the 
judgment  upon  the  ground  that  the  cause  of  action  was  not 
upon  contract  and,  therefore,  the  judgment  was  rendered 
without  authority. 

The  complaint  alleged,  so  far  as  we  are  interested  in  it, 
that  the  Adams  Express  Company  was  a  joint  stock  associa- 
tion of  more  than  seven  members,  doing  business  as  a  conmion 
carrier  of  goods  for  hire,  and  that  the  defendant  was  its 
president,  and  that  on  June  20,  1916,  at  Monticello,  plaintiff 
delivered  to  the  company,  in  good  condition,  a  package,  and 
it  "  undertook  to  carry  for  hire  and  deliver  the  said  package  to 
the  plaintiff,"  at  an  address  in  New  York  city,  and  that  the 
said  company  "  has  failed  and  refused  to  deliver  said  goods 
as  agreed,  and  on  information  and  belief,  the  said  package  of 
goods  was  lost  through  the  negligence  of  the  said  company," 
and  demanded  damages. 

If  it  is  doubtful  whether  an  action  is  brought  in  tort  or  on 
contract,  every  intendment  is  in  favor  of  construing  the 
complaint  as  setting  forth  a  cause  of  action  on  contract,  on 
the  theory  that  the  tort  has  been  waived.  {Barber  v.  EUing- 
wood,  No.  «,  137  App.  Div.  704,  713.) 

Proceedings  in  Justice's  Court  are  quite  informal,  and  are 
to  be  liberally  construed  with  a  view  to  substantial  justice. 

Apparently  the  point  urged  is  more  technical  than  sub- 
stantial. If  the  defendant  was  in  doubt  as  to  the  nature  of 
the  cause  of  action  it  should  have  appeared  before  the  justice 
and  taken  proper  steps  to  protect  its  rights.  By  omitting  to 
do  so  it  stands  here  upon  technical  groimds  only  and  unless 
its  substantial  rights  are  prejudiced  it  cannot  succeed.  {Neftel 
V.  Lightstone,  77  N.  Y.  96,  99;  Salisbury  v.  Howe,  87  id. 
128,  134.) 

When  a  complaint  is  so  uncertain  that  its  exact  meaning 
is  not  apparent  and  it  might  be  held  to  soimd  in  tort  or  in 
contract,  the  court  can  compel  an  election  by  the  plaintiff 
as  to  the  theory  upon  which  he  will  proceed,  but  here  there  was 
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an  election.  When  the  plaintiff  served  a  verified  complaint 
with  the  siunmons  and  upon  the  return  day  appeared  in  court 
and  asked  judgment  under  a  section  of  the  Code  which  permits 
judgment  to  be  taken  only  in  an  action  upon  contract;  he  made 
his  election. 

In  CaMn  v.  Adirmidack  Co.  (11  Abb.  N.  C.  377)  the  Court 
of  Appeals  sustains  a  complaint  as  one  on  contract  which  is 
similar  to  the  one  in  this  case. 

''  In  an  ordinary  action  against  the  carrier  for  loss  of  or 
injury  to  the  goods,  plaintiff  has  an  election  to  sue  in  tort  or 
on  contract."     (6  Cyc.  613.) 

We  quote  from  6  Ruling  Case  Law  (p.  63,  §  702):  "  The 
liability  of  the  carrier  is  the  same,  whether  the  action  is 
brought  upon  contract  or  upon  the  duty,  and  the  evidence 
requisite  to  sustain  the  action  in  either  form  is  substantially 
the  same;  and,  when  there  is  an  actual  contract  to  carry,  it 
is  properly  said  that  the  liabiUty  in  an  action  foimded  upon 
the  pubhc  duty  is  coextensive  with  the  liabihty  on  the 
contract.  *  *  *  In  those  jurisdictions  where  formal  dis- 
tinctions between  actions  are  abolished,  their  character  must 
be  determined  by  the  nature  of  the  grievance,  rather  than 
the  form  of  the  declaration.  Hence  when  the  facts  are  dis- 
tinctly stated,  the  action  will  be  regarded  as  either  in  tort 
or* contract;  having  regard,  first,  to  the  character  of  the  remedy; 
and  second,  to  the  most  complete  and  ample  redress,  which, 
upon  the  facts  stated,  the  law  can  afford." 

We  conclude  that  the  statement  in  the  complaint  that 
the  package  was  lost  through  the  n^ligence  of  the  company 
might  be  disregarded  as  surplusage.  The  allegation  that  the 
defendant  undertook  to  carry  the  goods  for  and  deliver  them 
to  the  plaintiff  and  that  it  had  failed  to  dehver  the  goods 
as  agreed,  justified  the  court  in  determining  that  the  action 
was  upon  contract. 

The  judgment  should  be  reversed,  with  costs,  and  the  judg- 
ment of  the  Justice's  Court  affirmed,  with  costs. 

All  concurred. 

Judgment  and  order  reversed,  with  costs,  and  judgment  of 
the  Justice's  Court  affirmed,  with  costs. 
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Before  State  Industrial  Commission. 

In  the  Matter  of  the  Claim  of  Charles  White  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  v. 
James  Loades,  Employer,  and  Employers'  Liability 
Assurance  Corporation,  Ltd.,  Insm^ance  Carrier. 

Third  Department,  May  2,  1917. 

Workmen's  Compensation  Law — hazardous  employment — employee 
injured  wlule  placing  threshing  machine  in  barn  — ^f  arm  laborers. 

A  man  who  is  traveling  through  the  country  with  a  threshing  machine  and 
stopping  from  place  to  place  to  thresh  for  farmers  for  compensation,  is 
not  engaged  in  farming  and  his  employees  are  not  farm  laborers. 

A  day  laborer  employed  in  working  and  moving  such  a  machine  injured 
while  putting  the  machine  in  a  bam,  by  the  wheels  striking  an  obstruc- 
tion, throwing  the  wagon  tongue  against  him,  was  engaged  in  the  operation 
of  a  vehicle,  a  hazardous  employment,  within  the  meaning  of  the  Work- 
men's Compensation  Law. 

Certification  by  the  State  Industrial  Commission  to  the 
Appellate  Division,  Third  Department,  of  the  following 
question:  "  Was  the  said  Charles  White,  the  claimant  herein, 
engaged  in  a  hazardous  emplojinent  within  the  meaning 
of  the  Workmen's  Compensation  Law  at  the  time  he  received 
the  personal  injuries  for  which  the  award  was  made }  '* 

Bertrand  L.  Pettigrew  [Walter  L.  Glenney  with  Him  on  the 
brief],  for  the  employer  and  insurance  carrier. 

Robert  W.  Bonynge,  for  the  Industrial  Commission. 

Kellogg,  P.  J.: 

The  employer  was  carrying  on  the  business  of  operating 
a  steam  machine  for  the  threshing  of  grain  and  beans.  The 
machine  was  moved  from  place  to  place  for  custom  work. 
The  claimant  was  a  day  laborer  employed  in  working  and 
moving  said  machine.  When  moving  it  from  one  place  to 
another,  while  putting  the  separator  in  the  bam,  a  wheel 
struck  some  obstruction,  throwing  the  wagon  tongue  around, 
striking  the  claimant  on  his  right  knee,  causing  his  injury. 
We  think  the  case  comes  within  group  41  of  section  2  of  the 
Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67;  Laws 
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of  1914,  chap.  41),  the  operation  of  a  vehicle.  {Matter  of  Cos- 
tdlo  V.  Taylor,  217  N.  Y.  179.) 

By  subdivision  4  of  section  3  of  the  Workmen's  Com- 
pensation Law,  farm  laborers  and  domestics  are  not  within 
the  protection  of  the  act;  but  a  man  who  is  traveling  through 
the  country  with  a  machine,  and  stopping  from  place  to  place 
to  thresh  put  the  grain  and  beans  of  the  farmers  for  a  com- 
pensation, is  not  engaged  in  farming,  and  his  employees  are 
not  farm  laborers.  He  was  running  a  threshing  machine,  and 
while  that  was  not  declared  a  hazardous  business,  the  fact 
that  the  machine  went  from  place  to  place  Uke  a  wagon  or 
vehicle,  and  upon  wheels,  brought  it  within  the  group  stated, 
and  the  injury  that  came  to  the  claimant  arose  from  the 
operation  of  a  wagon  or  vehicle  —  that  is  while  putting  it 
in  the  bam. 

We  answer  the  question  in  the  aflSrmative  —  that  the 
claimant  was  engaged  in  a  hazardous  employment  at  the 
time  he  received  his  injury. 

All  concurred. 

Question  certified  answered  in  the  aflSrmative. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Maude  Van  Denburgh,  as  Administratrix  with  the  Will 
Annexed  of  William  S.  Deyoe,  Deceased. 

William   M.    Martin    &    Co.,    Respondent;    Maude   Van 
Denburgh,  as  Administratrix,  etc..  Appellant. 

Third  Department,  May  2,  1917. 

Decedent's  estate  —  husband  and  wife  —  liability  of  father  for 
burial  expenses  of  incompetent  daughter  living  with  mother  — 
evidence  —  telephone  conversations. 

A  father  is  liable  for  the  burial  expenses  of  an  incompetent  daughter  over 
twenty-one  years  of  age,  without  property  and  residing  with  the  mother. 

A  telephone  conversation  between  the  father  and  the  mother  is  admissible 
to  establish  the  latter's  agenoy  in  emplo3ring  an  undertaker.  It  will  be 
assumed  from  her  testimony  that  in  talking  over  the  telephone  with  her 
husband,  she  recognized  his  voice. 
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Appeal  by  Maude  Van  Denburgh,  as  administratrix  with 
the  will  annexed,  from  a  decree  of  the  Surrogate's  Court  of 
the  county  of  Saratoga,  entered  in  the  office  of  said  Siurogate's 
Court  on  the  5th  day  of  October,  1916,  allowing  the  claim  of 
respondent  against  the  estate. 

Jenkins  &  Barker  [J.  H.  Barker  of  coimsel],  for  the 
appellant. 

M.  E.  McTygue  [L.  B.  McKehey  of  counsel],  for  the 
respondent. 

Kellogg,  P.  J.: 

The  respondent,  undertaker,  claims  compensation  for 
the  burial  of  the  daughter  of  the  intestate,  who  was  at  the 
time  of  her  death  over  twenty-one  years  of  age,  an  incom- 
petent person  and  without  property.  The  mother  was 
living  apart  from  the  father,  and  the  daughter  was  living 
with  the  mother.  Upon  the  daughter's  death,  the  mother 
telephoned  the  father  that  the  daughter  had  just  died.  He 
asked  what  undertaker  she  was  to  have,  and  she  inquired 
who  he  wanted  and  he  said  to  get  the  claimant.  She  replied 
that  she  would  carry  out  his  wishes  and  he  told  her  he  would 
see  the  bill  paid.  She  thereupon  employed  the  claimant  and 
it  rendered  the  service.  No  question  is  made  about  the 
amount  of  the  bill. 

It  is  urged  that  the  conversation  over  the  telephone  was 
incompetent;  that  the  mother  was  incompetent  to  testify 
to  the  conversation  with  the  father  and  that  no  liability  was 
shown.  The  surrogate  considered  that  there  was  a  moral 
obligation  upon  the  father  to  bury  the  daughter,  which  well 
sustained  the  promise  to  pay. 

In  Cromwell  v.  Benjamin  (41  Barb.  558)  it  was  held  that 
a  father  was  liable  for  the  support  of  his  adult  daughter, 
who  was  an  invalid  without  means  and  unable  to  support 
herself.  The  infirm  daughter  was  residing  with  the  mother 
who  was  living  apart  from  her  husband. 

Alger  v.  MiUer  (56  Barb.  227);  2  Kent's  Cominentaries 
[14th  ed.]  *190;  1  Blackstone's  Commentaries,  448,  and  the 
Code  of  Criminal  Procedure  (§  916)  seem  to  support  that 
ruling. 
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The  mother's  evidence  fully  establishes  the  father's  lia- 
bility. From  her  testimony  she  was  the  agent  of  the  father 
in  employing  the  undertaker^  and  she  was  competent  to  prove 
the  agency.  We  feel,  however,  that  it  is  unnecessary  to  con- 
sider more  fully  the  competency  of  the  mother  as  a  witness, 
as  upon  the  facts  shown,  aside  from  her  testimony,  the  father 
is  well  charged  with  the  liability.  We  must  assume  from 
her  testimony  that  in  talking  over  the  telephone  with  her 
husband  she  recognized  his  voice.  The  decree  should^  there- 
fore, be  affirmed,  with  costs. 

Decree  unanimously  affirmed,  with  costs. 


John  Mttchell,  Respondent,  v.  Village  op  Dannemora, 
New  York,  Appellant. 

Third  Department,  May  2,  1917. 

Municipal  corporatioiu  —  liability  for  damages  for  personal  injuries 
resulting  from  snow  and  ice  on  sidewalks  —  rule  of  liability  of 
larger  cities  in  southern  part  of  State  not  applicable  to  smaU 
municipalities  in  northern  part  of  State  —  evidence. 

The  rule  of  liability  of  large  cities  in  the  southern  part  of  the  State  for  dam- 
ages for  injuries  resulting  from  the  accumulation  of  snow  and  ice  on  the 
sidewalks  cannot  be  apphed  to  small  municipalities  in  the  northern  part 
of  the  State  during  severe  winter  weather. 

In  an  action  against  a  village  situated  in  the  northern  part  of  the  State  for 
personal  injuries  resulting  from  a  fall  on  a  sidewalk,  it  appeared  that 
said  walk  was  better  kept  than  others  in  the  village,  but  that  hard  snow 
and  ice  had  accumulated  during  severe  winter  weather,  to  a  depth  of 
from  two  to  five  inches,  so  that  the  center  of  the  walk  was  higher  than  at 
the  edges.  Evidence  examined,  and  hM^  insufficient  to  establish  the 
neghgence  of  the  defendant. 

Wood  w  ABB  and  Cochbanb,  J  J.,  dissented. 

Appeal  by  the  defendant,  Village  of  Dannemora,  New  York, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Clinton  on 
the  21st  day  of  October,  1916,  upon  the  verdict  of  a  jury  for 
$650,  and  idso  from  an  order  entered  in  said  clerk's  office  on 
the  26th  day  of  October,  1916,  denying  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 
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Patrick  J.  Tiemey^  for  the  appellant. 

John  H.  Booth,  for  the  respondent. 

Kellogg,  P.  J.: 

The  plaintiflf  has  recovered  judgment  for  an  injury  received 
by  falling  upon  a  sidewalk  covered  with  snow  and  ice.  The 
defendant  village  is  situated  upon  the  side  of  a  mountain, 
and  is  principally  important  on  account  of  the  State  prison 
and  the  State  hospital  for  the  insane  situated  there,  and  the 
inhabitants  are  principally  employed  by  the  State  in  one  of 
those  institutions.  In  addition  to  such  employees  there  are 
some  storekeepers  and  others,  but  the  people  Uve  and  thrive 
on  employment  by  the  State.  There  are  about  850  inhabit- 
ants; there  is  a  president,  two  trustees,  no  street  commissioner. 
The  accident  occurred  March  16,  1916.  There  are  about 
14,000  lineal  feet  of  cement  sidewalk  in  the  village.  The 
State  buildings  are  north  of  Cook  street,  the  principal  street 
of  the  village  running  east  and  west.  Emmons  street  runs 
at  right  angles  with  it  from  the  prison  to  the  railroad  station, 
and  on  a  steep  grade  of  about  ten  per  cent.  The  sidewalks 
upon  Emmons  street  were  built  by  the  State,  or  the  convicts 
of  the  State,  with  cement  furnished  by  the  property  owners, 
and  the  walks  were  shoveled  by  inmates  of  the  prison  under 
the  direction  of  a  prison  official,  and  were  shoveled  after  every 
storm.  The  winter  had  been  a  very  severe  one,  with  deep 
snow  and  much  cold  weather,  and  during  the  month  of  March 
to  the  time  of  the  accident  the  highest  temperature  was 
thirty-nine  and  the  lowest  temperature  thirteen  below  zero, 
with  the  thermometer  at  zero  much  of  the  time.  During 
eight  of  the  fifteen  days  of  March,  twenty-six  and  three- 
tenths  inches  of  snow  had  fallen.  On  the  westerly  side  of 
Emmons  street  the  snow  had  not  been  removed  during  the 
winter,  and  was  about  three  and  one-half  to  five  or  six  feet 
upon  the  sidewalk.  Through  the  center  of  the  street  the  snow 
had  been  shoveled  out  in  the  middle,  making  a  channel  for 
the  passage  of  teams,  with  a  bank  of  snow  on  either  side 
three  or  four  feet  high.  The  left-hand  walk,  upon  which  the 
accident  occurred,  had  been  shoveled  after  every  storm; 
it  was  a  cement  walk,  about  six  feet  wide,  and  was  shovded 
the  width  of  the  walk  to  the  gutter,  so  that  water  could  run 
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off.  During  a  snowstorm,  or  if  it  took  place  in  the  night, 
before  the  men  could  shovel  it  in  the  morning,  the  snow 
became  packed  down  by  travelers,  with  the  result  that  when 
the  men  came  to  remove  the  snow  with  iron  shovels,  they 
could  not  remove  it  all  down  to  the  cement,  but  there  was 
hard  snow  and  ice  accumulated  upon  the  walk  to  a  depth  of 
from  two  to  five  inches,  which  snow  and  ice  had  been  accumu- 
lating during  the  winter  so  the  center  of  the  walk  was  higher 
than  at  the  edges,  forming  a  ridge,  the  center  being  two  to 
three  inches  higher  than  at  the  edges  of  the  walk.  On  some 
streets  in  the  village  the  walks  were  not  shoveled  at  all,  and 
apparently  this  walk  was  the  best  kept  walk  in  the  village, 
as  it  furnished  the  principal  communication  between  the  State 
buildings  and  the  railroad. 

I  think  it  is  a  recognized  fact,  in  the  northern  part  of  the 
State,  that  during  the  winter  a  cement  sidewalk  is  safer  with 
the  snow  upon  it  than  if  kept  clear  of  snow.  It  is  also  a  known 
fact  that  it  is  difficult  to  prevent  a  ridge  through  the  center  of 
a  cement  walk,  caused  by  the  snow  being  packed  down  by 
travelers  and  the  difficulty  of  removing  the  snow  down  to  the 
cement.  It  is  also  a  matter  of  conmion  experience  in  the 
villages  and  the  small  cities  in  the  northern  part  of  the  State, 
that  many  days  during  the  winter  pedestrians  find  it  safer  to 
walk  in  the  center  of  the  street  than  upon  the  sidewalks  to 
avoid  the  icy  conditions  of  the  walk.  Upon  Emmons  street 
people  at  times  walk  through  the  center  of  the  street. 

This  little  village  did  not  guarantee  the  safety  of  its  walks 
or  indemnify  the  people  traveling  upon  them,  and  was  not 
responsible  for  the  severity  of  the  winter  or  the  climate.  I 
think  the  evidence  indicates  that  this  street  was  as  well  kept 
as  streets  in  villages  of  its  size  in  the  same  general  locality. 
The  same  rule  of  liability  cannot  be  applied  to  a  small  munici- 
pality in  the  northern  part  of  the  State,  during  the  severe 
winter  weather,  and  to  large  cities  in  the  southern  part  of 
the  State.  We  think  that  within  the  rule  of  Williams  v. 
City  of  New  York  (214  N.  Y.  269)  and  Gaffney  v.  City  of 
New  York  (218  id.  225),  and  the  cases  cited,  that  negligence 
against  the  plaintiff  has  not  been  shown.  "The  danger 
arising  from  the  sUpperiness  of  ice  or  snow  l3ang  in  the  streets, 
App,  Div.— \ol.  CLXXVIII.        16 
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is  one  which  is  familiar  to  everybody  residing  in  our  climate 
and  which  everyone  is  exposed  to  who  has  occasion  to  traverse 
the  streets  of  cities  and  villages  in  the  winter  season/' 
(Harrington  v.  City  of  Buffalo,  121  N.  Y.  147,  150.)  Undoubt- 
edly the  walk  was  more  or  less  dangeroiis;  but  the  village  walks 
in  the  northern  part  of  the  State  are  usually  more  or  less 
dangerous  ia  winter  weather.  We  cannot  say,  however, 
that  it  was  ''  imusual  or  exceptional;  that  is  to  say,  different 
in  character  from  conditions  ordinarily  and  generally  brought 
about  by  the  winter  weather  prevalent  in  the  given  locality." 
(WiUiams  Case,  supra,  264.)  This  walk  lay  towards  the  sun, 
and  at  times  the  snow  would  thaw,  and  upon  the  upper 
portion  of  the  walk  a  glare  of  ice  was  formed,  and  children 
of  a  larger  and  smaller  growth,  upon  sleds,  boards,  tins 
and  pasteboards,  shd  down  the  walk.  But  the  icy  condition 
did  not  reach  the  point  in  question.  At  this  place  the  snow 
and  ice  upon  the  walk  apparently  was  not  formed  by  running 
water,  but  by  walking  upon  the  snow  in  a  damp  condition, 
followed  by  zero  weather.  If  there  was  an  unusual  situation 
on  Emmons  street,  it  was  caused  in  the  upper  part  of  the 
street  by  permitting  sliding  upon  the  walk;  but  it  is  not 
apparent  that  the  condition  complained  of  here  was  caused 
in  that  way. 

The  judgment  should,  therefore,  be  reversed  as  not  sustained 
by  the  evidence,  and  a  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event. 

All  concurred,  except  Woodwabd  and  Cochrane,  JJ., 
who  dissented. 

Judgment  and  order  reversed  on  law  and  facts  and  new 
trial  granted,  with  costs  to  appellant  to  abide  event.  The 
court  disapproves  of  the  finding  of  fact  that  the  defend- 
ant was  guilty  of  negligence. 
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In  the  Matter  of  the  Accounting  and  Settlement  of  the 

Accounts  of  Boyd  McDowell  and  Others,  as  Executors, 

etc.,  of  Robert  M.  McDowell,  Deceased. 
BoTD   McDowell   and   Others,  as   Executors^    Appellants, 

Respondents ;  John  G.  McDowell  and  Others,  Respondents, 

Appellants. 

Third  Department,  May  3,  1917. 

Executors  and  administratoni  —  trusts  —  presumption  that  duties 
of  executors  and  trustees  named  in  wiU  are  coexistent  —  presump- 
tion that  investments  were  made  in  their  capacity  as  tnutees  — 
defense  of  investments  on  accounting. 

Where  there  is  no  period  of  time  or  evei^  suggested  in  a  will  when  the  duties 
of  executors  named  therein  are  to  cease  and  their  duties  as  trustees  to 
hegin,  it  wiU  be  assumed  that  the  testator  intended  that  their  duties 
should  be  coexistent. 

Where  such  persons  named  both  as  trustees  and  executors  do  an  act  which 
they  have  not  the  right  to  do  as  executors,  but  which  they  may  do  as 
trustees,  it  will  be  presumed  that  they  have  acted  in  the  latter  capacity, 
and  on  an  accounting  they  have  the  right  to  defend  investments  made 
by  them  by  invoking  the  discretion  given  them  by  *the  wilL  as  trustees, 
so  far  as  it  will  reasonably  cover  their  acts. 

Appeal  by  Boyd  McDowdl  and  others,  as  executors,  from 
an  order  of  the  Surrogate's  Court  of  the  county  of  Chemung, 
entered  m  the  office  of  said  Surrogate's  Coiut  on  the  22d  day 
of  April,  1916,  directing  that  a  supplemental  citation  issue 
and  certain  remaindermen  be  brought  into  the  proceeding, 
also  from  a  decree  of  said  Surrogate's  Court,  entered  in  the 
office  thereof  on  the  17th  day  of  November,  1916,  settling  the 
accounts  herein,  and  also  from  a  subsequent  decree  of  said 
Surrogate's  Court  entered  in  the  office  thereof  on  the  2d  day 
of  January,  1917,  modifying  the  former  decree. 

Appeal  by  John  G.  McDowell  and  others  from  parts  of  the 
decree  herein  entered  in  the  office  of  the  Surrogate's  Coiut 
of  the  county  of  Chemung  on  the  2d  day  of  January,  1917. 

Baldwin  &  AUiaon  [E.  J.  Baldwin  and  Thomas  M.  Losie 
of  counsel],  for  the  executors,  app>ellants  and  respondents. 

John  F.  Murtaugh  [Richard  H.  Thurston  of  coimsel]; 
Stanchfieldy  LoveUy  Falck  &  SayleSj  and  Tumei:  &  Henry y  for 
other  appellants  and  respondents. 
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Kellogg,  P..  J.: 

The  decrees  appealed  from,  in  effect,  charge  the  executors 
with  $56,500  on  account  of  reinvestments  made  in  bonds 
and  securities,  which  have  defaulted  in  paying  the  interest 
apd  with  four  and  one-half  per  cent  interest  on  such  invest- 
ments during  the  default.  The  surrogate  has,  in  substance, 
determined  that  the  will  separated  the  office  of  executor  and 
trustee  and  that  the  work  of  the  executors  must  be  finished 
before  their  duties  as  trustees  began;  that  the  executors 
remained  such  until  they  accoimted,  and  as  such  had  no 
right  to  sell  securities  and  reinvest  the  proceeds;  that  they  had 
not  acted  and  could  not  act  as  trustees  and,  therefore,  that 
the  discretionary  power  as  to  investments  given  to  the  trustees  • 
by  the  will  was  imavailing. 

The  will  was  probated  July  8,  1909,  and  thereupon  letters 
testamentary  issued.  The  first  item  of  the  will  directed  the 
executors  to  pay  the  debts  and  funeral  expenses;  the  second 
item  bequeathed  certain  legacies  aggregating  $13,000;  the 
thiijd  item  gave  all  the  rest  of  the  estate,  real  and  personal,  to 
Casper  G.  Decker,  Jervis  Langdon  and  Boyd  McDowell, 
in  trust,  to  hold,  manage,  invest  and  reinvest  "  as  they  shall 
deem  wise  and  judicious  and  for  the  best  interests  of  the 
beneficiaries  hereinafter  named,  said  trustees  being  to  that 
end  herfeby  empowered  to  sell,  grant,  exchange,  lease,  hold 
or  otherwise  dispose  of  the  same  or  any  part  thereof,  subject 
to  the  limitations  and  provisions  hereinafter  contained  (the 
avails  or  property  into  which  the  same  may  in  any  wise  be 
converted  being  subject  to  all  the  conditions  hereof  applicable 
to  the  original  property  or  fimd),  and  to  lease,  loan  and  invfest 
the  same  as  they  shall  deem  discrete,  and  out  of  the  rents, 
interests,  income  and  profits  thereof  "  to  pay  the  necessary 
expenses  of  the  trust,  the  income  of  $10,000  to  his  sister-in-law 
during  life;  the  remainder  of  the  income  to  his  son  and  the  son's 
wife  during  the  lifetime  of  the  son,  such  sums  to  be  paid  in  such 
manner  and  proportion  for  each  as  the  trustees  deem  judicious 
and  necessary.  Upon  the  death  of  the  son,  the  son's  wife 
was  given  $8,000,  the  remainder  to  go  to  the  son's  legitimate 
descendants,  if  any;  if  not,  to  certain  other  persons  named. 
The  last  item  appointed  said  Decker,  Langdon  and  McDowell 
executors. 
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On  the  petition  of  the  life  beneficiaries  the  ececutors  were 
required  to  account,  and  they  rendered  an  account  as  executors 
and  as  testamentary  trustees.  The  beneficiaries  filed  objec- 
tions to  certain  items  of  the  account,  and  the  general  objection 
that  the  account  was  erroneous  in  imiting  the  account  of  the 
executors  and  trustees,  as  the  executors  had  never  completed 
their  executorial  duties  nor  been  discharged,  and  had  no  right 
or  authority  to  assume  the  duties,  or  invest  and  disburse  the 
fund  as  trustees,  and  that  the  accounts  filed  should  relate 
to  the  accounts  of  the  executors  only.  The  evidence  called 
out  by  the  life  tenants  and  by  the  executors  related  generally 
to  the  administration  of  the  estate  from  the  date  of  the  probate 
until  the  accounting,  including  the  income  on  all  securities 
and  property  and  the  income  paid  the  cestui  que  trust  When 
the  examination  of  the  executors  was  terminated,  the  peti- 
tioners asked  that  a  supplemental  citation  issue  bringing 
in  the  remaindermen,  which  request  was  granted  and  the 
remaindermen  were  brought  in.  The  inventory  showed  a 
personal  estate  of  S148,980.49  and  real  estate  of  $15,000.  Of 
the  personal  estate,  upwards  of  $10,000  was  cash  in  bank,  and 
upwards  of  $12,000  was  insurance  policies  upon  the  testator's 
life,  which  were  promptly  paid.  The  total  debts  amounted 
to  $90.37,  so  that  the  money  in  the  bank  and  the  money 
realized  from  the  insurance  policies  were  more  than  sufficient 
to  pay  the  debts,  the  fimeral  expenses  and  the  specific  legacies, 
together  with  the  commissions  of  the  executors.  The 
remainder  of  the  personal  estate,  as  inventoried,  was  invested 
in  bonds  and  hke  seciudties,  of  which  about  $32,737  repre- 
sented New  York  State  investments;  the  balance  were  bonds 
and  securities  of  railroad,  industrial  and  other  companies 
outside  of  the  State. 

The  executors  promptly  opened  a  bank  account  in  the  name 
of  "  Estate  of  R.  M.  McDowell,"  and  checks  were  drawn 
upon  printed  blanks  in  which  "  Estate  of  R.  M.  McDowell " 
was  the  drawer,  and  Boyd  McDowell  signed  his  name  in  a 
blank  left  between  that  name  and  the  word  "  executor " 
and  one  of  his  associates  coimtersigned  them  over  the  word 
"  executor."  But  one  aecoimt  of  moneys  received  and 
disbursed  was  kept.  Immediately  after  qualifying  they  began 
to  make  payments  of  income  to  the  Ufa  beneficiaries,  and 
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continued  such  payments  from  time  to  time  when  income 
was  leceived.  The  debts,  funeral  expenses  and  legacies 
hate  been  paid.  Boyd  McDowell  has  anticipated  his  com- 
missions; the  other  executors  have  received  none.  Some 
assets  of  small  value,  a  box  of  nuggets  inventoried  at  fifty 
dollars,  have  not  been  disposed  of.  They  have  treated  their 
duties  as  executors  and  trustees  as  coexistent,  and  have 
made  no  discrimination  in  their  bookkeeping  between 
assets,  receipts  and  payments  by  them  as  executors  or  as 
trustees. 

In  Older  to  give  the  Ufe  beneficiaries  a  larger  income,  and 
probably  also  with  the  intention  of  benefiting  the  remainder- 
men, they  sold  most  of  the  securities  held  by  the  testator  in 
his  lifetime  and  reinvested  the  proceeds.  The  investments 
were  made  as  permanent  investments  for  the  purpose  of 
carrying  out  the  trust  provisions  of  the  will,  and  among  them 
are  the  securities  in  default. 

There  is  no  period  of  time  or  event  suggested  in  the  will 
when  their  duties  as  executors  are  to  cease  and  their  duties 
as  trustees  to  begin.  Evidently  their  duties  as  trustees 
began  at  once  as  to  the  real  estate.  It  is  reasonable  to 
assume,  therefore,  that  the  testator  had  in  mind,  just  as  the 
executors  have  had,  that  the  duties  were  coexistent.  If  the 
executors  had  treated  the  trust  estate  as  distinct,  and  had  kept 
separate  accounts  and  claimed  conamissions  in  each  capacity, 
it  would  not  be  unreasonable  for  the  life  beneficiaries  and  the 
residuary  legatees  to  contest  that  claim.  {Matter  of  Zieglery 
218  N.  Y.  544,  551.)  We  quote  from  the  opinion  at  page 
651:  "  'That  the  same  person  may  be  entitled  to  compensa- 
tion as  executor,  and  also  as  trustee,  in  respect  to  the  same 
estate,  or  some  part  thereof,  is  imdoubtedly  true,  but  does 
not  follow  in  every  instance  where  trust  duties  are  imposed 
upon  an  executor.  Where,  by  the  terms  or  true  construc- 
tion of  the  will,  the  two  fimctions  with  their  corresponding 
duties  coexist,  and  run  from  the  death  of  the  testator  to  the 
final  discharge;  interwoven,  inseparable  and  blended  together, 
so  that  no  point  of  time  is  fixed  or  contemplated  in  the  testa- 
mentary intention  at  which  one  function  should  end  and  the 
other  begin,  double  commissions  or  compensation  in  both 
capacities  cannot  be  properly  allowed.'    {Johnson  v.  Law- 
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rence,  96  N.  Y.  154,  169-) ''  (And  see  Matter  of  KeUoggy 
214  N.  Y.  460.) 

If  they  had  found  large  amounts  of  funds  uninvested, 
they  would  have  violated  their  duties  as  trustees  if  they  had 
failed  to  invest  them.  If  securities  received  from  the  testator 
were  known  to  be  doubtful,  it  was  their  duty  as  trustees  to 
change  such  investments.  An  executor  "  holds  not  in  his 
own  right,  but  as  a  trustee,  for  the  benefit  (1)  of  the  creditors 
of  the  testator,  and  (2)  of  those  entitled  to  distribution  imder 
the  will,  or  if  not  all  bequeathed,  under  the  Statute  of  Dis- 
tributions." (Blood  V.  Kane,  130  N.  Y.  514,  517.)  In  this 
case  the  exercige  of  the  executorial  functions  required  the 
payment  of  the  debts,  the  funeral  expenses  and  the  specific 
legacies;  the  balance  of  the  property  was  given  outright  to 
the  trustees  in  trust.  As  to  property  specifically  bequeathed, 
the  executor  has  but  a  qualified  title,  the  right  to  apply  it 
in  the  discharge  of  the  debts  after  exhausting  the  other  property 
applicable  thereto,  and  if  he  assents  to  the  delivery  of  the 
legacy,  the  legatee  has  title,  subject  to  be  called  upon,  if  it 
transpires  that  there  is  not  sufficient  other  property  to  pay 
the  debts.  "  The  title  of  one  who  takes  the  entire  estate 
under  a  will  stands  on  the  same  footing,  and  is  just  as  absolute, 
and  he,-  with  the  assent  of  the  executor,  can  recover  in  his 
own  name  a  chose  in  action,  or  make  it  available  by  way  of 
counterclaim.  The  trust  estate  of  a  sole  executor,  who  is 
also  the  sole  devisee  and  legatee,  is  solely  for  the  benefit  of 
the  testator's  creditors,  and  when  they  are  paid  the  trust 
estate  sinks  into  and  is  merged  with  the  beneficial  interest, 
and  the  sole  devisee  and  legatee  becomes  vested  with  the 
legal  title  of  all  the  testator's  estate."  {Blood  v.  Kane,  supra, 
617.    See,  also,  18  Cyc.  238.) 

"  It  is  not  the  law,  however,  that  trustees  may  not  receive 
any  part  of  the  trust  estate,  consisting  of  personalty,  until 
the  executor  has  accounted  and  been  directed  to  pay  it  over. 
*  *  *  And  even  with  respect  to  the  residuary  estate,  the 
trustee  may  enter  upon  his  duties  as  such  even  before  his 
accounting  and  discharge  as  executor.  *  *  *  The  trustees 
were  not  boimd  to  wait  until  the  final  accoimting  of  the 
executor  before  investing  the  money  belonging  to  the  trust 
funds  in  the  manner  directed  by  the   testator.    Certainly 
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the  investment  of  such  moneys  was  an  act  of  the  trustees, 
who  thereupon  held  the  securities  purchased  as  joint  tenants." 
{Matter  of  Kellogg,  supra,  466,  467.) 

"  Although  executors  are  trustees  within  the  larger  mean- 
ing of  the  term,  the  law  recognizes  a  distinction  between  an 
ordinary  trustee  and  an  executor.  A  trustee  has  possession 
for  custody,  and  an  executor  for  administration  with  a  neces- 
sary incidental  power  of  disposal  which  a  trustee  does  not 
have."     (11  Ruling  Case  Law,  21.) 

"  As  a  general  rule  an  executor  will  be  deemed  to  be  a  trustee 
whenever  a  non-administrative  discretionary  power,  such  as 
a  power  of  sale,  is  given  to  him,  or  when  the  duties  implied 
are  active  within  the  meaning  of  this  term  as  applied  to 
trusts.  Where  an  executor,  after  the  payment  of  debts, 
legacies  and  expenses  of  administration,  continues  to  hold 
the  estate,  he  may  frequently  be  considered  as  in  fact  hold- 
ing it  as  a  trustee  so  as  to  render  him  liable  for  mismanage- 
ment in  the  same  manner  and  to  the  same  extent  as  a  trustee 
would  be  liable."     (11  Ruling  Case  Law,  22,  23.) 

Here  the  same  persons  are  trustees  and  executors,  and  when 
they  do  an  act  which  they  have-not  the  right  to  do  as  executors, 
but  which  they  may  do  as  trustees,  it  will  be  presumed  that 
they  have  acted  in  the  latter  capacity.  The  accounting,  as 
conducted,  has  caused  the  executors  to  account  for  their 
acts  as  trustees,  but  when  it  comes  to  the  reinvestments  it 
is  held  they  are  not  trustees  but  executors  only,  and  thereby 
they  are  depri\5ed  of  the  benefit  of  the  provision  in  the  will 
which  gives  to  the  trustees  a  certain  discretion  as  to  the 
investments  they  shall  make.  It  seems  clear  in  this  case 
that  the  accounting  parties  have  the  right  to  defend  the 
investments  made  by  them  by  invoking  the  discretion  which 
the  will  places  with  the  trustees.  It  is  unnecessary  to  deter- 
mine the  effect  which  such  discretion  may  have.  If  the 
investments  made  by  the  executors  can  be  sustained  in  whole 
or  in  part  by  the  discretion  given  to  them  as  trustees,  it  would 
be  unjust  to  deny  them  that  defense. 

All  the  persons  beneficially  interested  are  before  the  court. 
The  accounts  filed  by  the  executors  are  for  their  proceedings 
as  executors  and  as  trustees,  and  those  accounts  have  been 
examined  and  passed  upon,  except  that  the  surrogate  has 
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failed  to  consider  how  far  the  discretion  vested  in  the  trustees 
as  to  investments  protects  them  from  liability  on  account 
of  the  defaulted  securities.  It  is  clear  that  the  changes  in 
the  investments  were  made  by  the  trustees  as  such;  and 
that  they  may  invoke  the  discretion  given  them  by  the  will 
so  far  as  such  discretion  will  reasonably  cover  their  acts. 
There  was,  therefore,  manifestly  a  mistrial,  which  resulted  in 
a  great  part  probably  from  the  claim  of  the  life  beneficiaries 
that  the  investments  were  made  solely  as  executors  and  not 
as  trustees,  and  the  claim  by  the  executors  that  having  made 
investments  as  trustees,  no  inquiry  as  to  such  investments 
could  be  made  upon  an  accounting  by  the  executors.  Each 
side  stood  upon  untenable  groimds,  with  a  resultant  mistrial. 
It  was  contended  upon  the  argument,  and  apparently  with 
force,  that  the  executors  did  not  produce  the  evidence  which 
they  could  have  produced  to  justify  the  purchases  as  acts 
of  discretion,  as  they  understood  that  that  question  was  not 
before  the  court. 

The  life  tenants  brought  into  the  settlement  the  residuary 
legatees  and  devisees.  We  have  then  before  the  court  every 
person  interested  in  this  estate  as  beneficiary  or  in  any  fiduci- 
ary relation.  Considering  the  manner  of  the  trial,  justice 
requires  that  this  settlement  be  considered  a  settlement  of 
the  accounts  as  filed,  and  that  the  comi)  determine  whether 
the  accounts  as  filed  are  just  and  true,  and  as  to  the  defaulted 
securities,  whether  the  trustees  have  faithfully  executed  the 
trust  and  used  the  discretion  lodged  in  them,  in  a  reasonable 
manner,  or  whether  they  have  negligently,  improvidently  and 
improperly,  without  due  care  and  caution,  made  the  invest- 
ments complained  of.  It  is  a  sacrifice  of  substance  to  form 
to  hold  that  the  accounting  was  solely  as  executors  and 
that  the  investments  were  made  as  executors  and  not  as 
trustees. 

It  is  said  the  executorial  position  carries  with  it  title  to 
the  personal  property  to  the  three  persons  named  as  executors 
and  the  other  provision  gives  to  the  same  persons  the  same 
property.  We  are  not  controlled  by  the  particular  words  or 
language  used;  we  are  dealing  with  the  substance  of  the  will, 
its  intent,  which  is  that  the  accounting  parties  in  this  estate 
are  charged  with  the  duties  of  paying  the  debts,  the  legacies. 
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the  expenses  of  administration,  and  holding  and  distributing 
the  remainder  to  the  beneficiaries. 

We  conclude,  from  the  spirit  and  substance  of  the  will, 
the  manner  in  which  the  estate  has  been  handled,  the  manner 
in  which  the  accounts  were  filed  and  the  evidence  given,  all 
persons  having  any  possible  interest  being  before  the  court, 
that  it  was  the  duty  of  the  surrogate  to  determine  the  con- 
troversy without  regard  to  technicaUties  of  form  or  procedure. 

If  it  is  discovered  that  any  parties  interested,  or  who  may 
be  interested  in  the  trust  estate,  are  not  before  the  court, 
the  surrogate  should  bring  them  in. 

The  decree  and  the  amended  decree  should,  therefore,  be 
reversed  and  the  matter  remitted  to  the  surrogate  for  further 
consideration,  with  the  right  to  either  party  to  introduce  such 
further  evidence  as  may  be  proper.  The  order  bringing  in 
the  residuary  legatees  and  devisees  should  be  aflSrmed.  The 
cross-appeal  from  a  portion  of  the  decree  falls  with  the  decree. 
Having  determined  that  the  decree  is  a  result  of  a  mistrial, 
neither  party  is  more  responsible  for  such  result  than  the  other, 
and  no  costs  are  imposed. 

All  concurred. 

Decree  and  amended  decree  reversed  and  the  matter 
remitted  to  the  surrogate  for  further  consideration,  with  the 
right  to  either  party  to  introduce  such  further  evidence  as 
may  be  proper.  The  order  bringing  in  the  residuary  legatees 
and  devisees  affirmed.  Cross-appeal  by  the  life  beneficiaries 
dismissed,  without  costs.  This  decision  is  without  prejudice 
to  the  right  of  the  life  beneficiaries  to  apply  to  the  surrogate 
for  payment  of  income  whenever  there  is  any  on  hand  prop- 
erly applicable  to  that  purpose. 
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The  People  op  the  State  op  New  York  ex  rel.  The  New 
York  Central  Railroad  Company,  Appellant,  v.  Morris 
Block,  Assessor  of  the  City  of  Kingston,  Ulster  County, 
New  York,  Respondent. 

The  Ulster  and  Delaware  Railroad  Company, 
Respondent. 

Third  Department,  May  2, 1917. 

Taxes  —  certiorari  —  review  of  aMesement  of  railroad  company  — 
right  of  another  company  alleged  to  be  under-assessed  to  inter- 
vene— Tax  Law  construed  —  Code  of   Civil  Procedure  construed. 

Where,  in  a  proceeding  by  a  railroad  oompany  by  certiorari  to  review  its 
assessment  on  the  ground  that  it  is  exoessive  oompared  with  that  of  other 
property  on  the  same  roll,  another  railroad  company,  the  only  one  upon 
the  roll,  is  mentioned  in  the  petition  as  being  under-assessed  and  much 
of  the  evidence  relates  to  such  assessment  and  the  property  of  such  rail- 
road is  being  considered  item  by  item,  the  court  may,  in  its  discretion, 
under  section  2137  of  the  Ck>de  of  Civil  Procedure,  permit  said  oompany 
to  intervene  upon  the  ground  that  it  is  "  specially  and  beneficially  inter- 
ested in  upholding  the  determination  to  be  reviewed." 

But  every  party  whose  assessment  is  questioned  upon  such  a  proceeding 
should  not  be  allowed  to  intervene. 

The  Ck>de  of  Civil  Procedure  does  not  provide  a  new  remedy  of  certiorari, 
but  regulates  the  writ  and  the  practice  therein  in  cases  where  it  is  expressly 
authorized  by  statute  or  where  the  right  to  it  existed  at  oonunon  law 
and  has  not  been  taken  away  by  statute. 

The  Tax  Law,  sections  290-296,  both  inclusive,  permitting  a  review  of 
assessments  by  certiorari,  is  exclusive  only  in  so  far  as  it  regulates  the 
practice  and  the  use  of  the  writ  in  tax  cases. 

CocHBANB,  J.,  dissented.    * 

Appeal  by  the  relator,  The  New  York  Central  Raih*oad 
CJompany,  from  an  order  of  the  Supreme  Court,  made  at  the 
Ulster  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  county  of  Ulster  on  the  25th  day  of  October,  1916,  per- 
mitting the  Ulster  and  Delaware  Railroad  Company  to 
intervene  in  this  proceeding. 

Amo8  Van  Etten^  for  the  appellant. 

A.  T.  Clearwater  and  William  D.  Brinnier  for  the 
respondents. 
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Kellogg,  P.  J.: 

The  relator  is  reviewing  by  certiorari  its  assessment,  on 
the  ground  that  it  is  excessive  compared  with  that  of  other 
property  on  the  same  roll.  Relator  has  two  roads  assessed 
upon  the  roll,  and  the  Ulster  and  Delaware  railroad  is  the 
only  other  railroad  upon  the  roll,  and  is  mentioned  in  the 
petition  as  one  of  the  parties  under-assessed  as  compared  with 
the  relator.  Upon  the  trial,  to  quite  an  extent,  the  issue 
resolves  itself  into  an  attack  upon  the  assessment  of  the 
Ulster  and  Delaware  railroad,  and  much  of  the  evidence 
relates  to  that  assessment,  and  the  property  of  the  road  is 
being  considered  item  by  item,  and  the  course  of  the  examina- 
tion was  such  that  the  said  Ulster  and  Delaware  Railroad  Com- 
pany asked  to  intervene  and  intervention  was  granted  by 
the  order  appealed  from,  upon  certain  terms  and  conditions. 
The  terms  and  conditions  are  not  complained  of  here.  The 
appeal  proceeds  upon  the  theory  that  the  writ  is  governed 
entirely  by  the  Tax  Law,  and  that  section  2137  of  the  Code 
of  Civil  Procedure  does  not  apply  and  that,  if  it  does  apply, 
the  intervenor  is  not  shown  to  be  "  specially  and  beneficially 
interested  in  upholding  the  deteraoination  to  be  reviewed  " 
as  required  by  that  section. 

The  Code  does  not  provide  a  new  remedy  of  certiorari, 
but  regulates  the  writ  and  the  practice  therein  in  cases  where 
it  is  expressly  authorized  by  statute,  or  where  the  right  to 
it  existed  at  common  law  and  has  not  been  taken  away  by 
statute.  The  provisions  of  the  Code  apply  to  every  statutory 
or  common-law  writ  except  in  cases  where  the  statute  has 
made  provision  superseding  them.  The  Tax  Law,  sections 
290  to  296,  both  inclusive,  as  amended,  permits  a  review  of 
assessments  by  certiorari,  and  gives  certain  rules  governing 
such  procedure.  And  so  far  as  it  regulates  the  practice  and 
the  use  of  the  writ  in  tax  cases,  the  provisions  are  exclu- 
sive and  override  the  Code  provisions.  {Mercantile  NaL 
Bank  v.  Mayor,  etc.,  172  N.  Y.  35.)  Where  the  statute 
is  silent,  the  provisions  of  the  Code  are  effective.  {People 
ex  rel  Rochester  Telephone  Co.  v.  Priest,  181  N.  Y.  300.)  That 
case  was  a  review  of  a  special  franchise  tax,  under  section  45  of 
the  former  Tax  Law,  which  directed  that  "  Such  writ  must 
run  to  and  be  answered  by  said  State  Board  of  Tax  Commis- 
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sioners  and  no  writ  of  certiorari  to  review  any  assessment 
of  a  special  franchise  shall  run  to  any  other  board  or  officer 
unless  otherwise  directed  by  the  court  or  judge  granting  the 
writ."  The  opinion  gives  some  prominence  to  the  provision 
quoted;  but  seems  to  hold  that  sections  452,  2137  and  2133 
of  the  Code  of  Civil  Procedure,  permitting  other  parties  to 
be  brought  in,  furnishes  a  rule  of  practice  in  these  cases. 
Section  291  of  the  present  Tax  Law  provides  that  the  writ  shall 
issue  to  the  officers  making  the  assessment;  section  2129  of  the 
Code  is  to  the  same  effect.  Section  2133  of  the  Code  of  Civil 
Procedure  provides  that  after  the  writ  has  been  issued  any 
"  other  order  may  be  made,  or  proceeding  taken,  in  the  cause, 
in  relation  to  any  matter  not  provided  for  in  this  article, 
as  a  similar  proceeding  may  be  taken  in  an  action,  brought 
in  the  same  Qoxxriy  and  triable  in  the  county  where  the  writ 
is  returnable."  Section  2137  allows  a  person  specially  and 
beneficially  interested  in  upholding  the  assessment  to  appeal 
to  the  discretion  of  the  court  to  be  made  a  party  to  the  pro- 
ceeding. The  last  section  referred  to  does  not  relate  to  the 
person  to  whom  the  writ  shall  be  directed  and  who  shall 
make  the  return,  but  allows  the  court,  in  its  discretion,  to 
admit  a  person  as  a  party.  The  provision  of  the  Tax  Law 
as  to  how  the  writ  is  to  be  directed,  relates  only  to  the  issuing 
of  the  writ  and  the  making  of  the  return,  but  is  silent  upon 
the  question  as  to  whether  the  court  in  its  discretion  may 
allow  an  interested  party  to  intervene  and  take  a  part  in  the 
proceedings. 

It  follows  that  the  com-t,  in  its  discretion,  has  the  power, 
in  a  tax  case,  as  in  other  cases  of  certiorari,  to  bring  in  a  aiew 
party.  It  is  true  a  determination  in  this  proceeding  will 
not  be  res  adjudicata  against  the  respondent  company,  but  it 
would  naturally  influence  the  assessors  in  their  future  action 
and  furnish  a  certain  basis  of  information  upon  which  they 
may  properly  act.  Assessors  do  not  necessarily  act  upon 
legal  evidence,  but  may  act  upon  such  information  as  they 
have.  The  respondent  company  was,  therefore,  specially  and 
beneficially  interested  in  establishing  that  its  assessment  was 
just.  A  special  circumstance  bearing  upon  the  discretion  of 
the  court  was  the  manner  in  which  the  trial  was  conducted 
and  the  persistency  and  detail  with   which  the  respondent 
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company's  assessment  was  attacked.  It  was  interested  gener- 
ally with  the  other  taxpayers  of  the  town.  No  serious  harm 
can  follow  to  the  relator,  as  the  order  charges  the  additional 
expense  which  may  be  caused  upon  the  intervenor  and,  as 
we  say,  no  complaint  is  made  upon  that  ground.  Here  the 
party  brought  in  may  only  examine  and  cross-examine  wit- 
nesses, and  call  witnesses  and  introduce  evidence,  as  permitted 
by  the  court.  We  conclude  that  the  court  had  the  power  to 
make  the  order  and  that  it  was  a  proper  exercise  of  the  dis- 
cretion of  the  court  upon  the  facts  shown. 

Manifestly  every  party  whose  assessment  is  questioned 
upon  such  a  proceeding  should  not  be  allowed  to  intervene; 
but  the  sound  discretion  of  the  court  will  in  each  case  result 
in  such  an  order  as  justice  requires. 

The  order  should,  therefore,  be  aflBrmed,  with  ten  dollars 
costs  and  printing  disbursements. 

All  concurred,  except  Cochrai^,  J.,  who  dissented  on  the 
authority  of  People  ex  rel.  Rochester  Telephone  Co.  v.  Priest 
(181  N.  Y.  300). 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Clifford  E.  Van  Buren,  an  Infant,  by  George  C.  Van 
Buren,  His  Guardian  ad  Litem,  Respondent,  v.  The  Town 
OF  Bethlehem,  Appellant. 

Third  Department,  May  2, 1917. 

Municipal  corporations  —  negligence  —  liability  of  town  for  injury 
to  minor  while  walking  along  footpath  over  sandy  bank  adjoining 
highway  —  evidence  of  prior  accident  at  same  place. 

Where  in  an  action  against  a  town  for  personal  injuries,  it  appears  that 
the  plaintiff,  a  boy  about  nine  years  of  age,  in  order  to  avoid  a  team 
approaohing  through  a  out  in  a  sandy  country  road,  went  upon  a  foot- 
path not  made  or  maintained  by  the  town,  which  was  about  three  feet 
wide  and  within  twelve  to  twenty-five  inches  of  the  sandy  bank  forming 
the  cut  into  the  road,  and  the  bank  gave  way,  it  was  reversible  error  to 
allow  a  witness  to  testify  that  at  the  same  place  about  ten  years  before 
the  present  accident,  in  the  winter  time  and  in  the  evening,  while  passing 
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over  the  path,  which  was  covered  with  snow,  ice  and  slush,  she  slipped 

off  the  bank  and  broke  her  shoulder. 
From  the  lapse  of  time  and  the  difference  in  the  circumstances,  such  evidence 

was  incompetent  to  show  the  dangerous  condition  of  the  footpath  or 

notice  to  the  town. 
Under  the  circumstances  shown,  the  town  cannot  be  held  to  have  been 

negligent. 

Appeal  by  the  defendant,  The  Town  of  Bethlehem,  from 
a  judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  oflSce  of  the  clerk  of  the  county  of  Albany  on 
the  1st  day  of  September,  1916,  upon  the  verdict  of  a  jury 
for  $200,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  11th  day  of  September,  1916,  denying  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

WiUiam  A.  Glenn  [Michael  D.  ReiUy  of  counsel],  for  the 
appellant. 

Frost,  Daring  &  Warner  [Stephen  J.  Daring  of  counsel], 
for  the  respondent. 

Kellogg,  P.  J.: 

The  McCormick  road  is  about  two  and  one-half  miles  long 
and  runs  from  the  New  Scotland  State  road  to  Slingerlands, 
there  again  joining  that  road,  and  is  used  principally  for  the 
accommodation  of  the  ten  or  twelve  farmers  who  live  upon 
it.  It  is  two  rods  wide,  unimproved  and  sandy.  At  the 
place  where  the  plaintiff  received  his  injuries,  the  road  runs 
through  a  little  hill,  the  banks  on  either  side  of  it  being  about 
foiu*  feet  higher  than  the  road  itself.  The  road  was  very 
sandy  through  this  cut,  and  running  along  this  road,  in 
different  places,  were  footpaths,  used  by  pedestrians,  and 
at  this  place  a  footpath,  about  three  feet  wide,  was  more  or 
less  used  by  people  traveling  along  the  road.  The  path  was 
within  twelve  to  twenty-five  inches  of  the  bank  forming  the 
cut  into  the  road;  the  bank  was  sandy. 

The  plaintiff,  a  lad  about  nine  years  of  age,  May  17,  1911, 
at  about  six  o'clock  p.  m.  was  passing  over  the  road  with 
his  bicycle  and  saw  a  team  approaching  at  the  other  end 
of  the  cut.  To  avoid  it  he  went  upon  the  footpath,  pushing 
his  bicycle  at  his  side,  he  walking  between  the  bicycle  and  the 
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traveled  part  of  the  road,  when  the  sandy  bank  gave  way, 
as  he  says,  and  he  fell,  sustaining  an  injury.  It  was  proved, 
over  the  defendant's  objection,  that  at  this  place,  about  ten 
years  before  the  accident,  in  the  winter  time,  at  about  seven- 
thirty  in  the  evening,  a  woman,  while  traveling  along  this 
road  in  the  dark,  while  it  was  covered  with  snow,  ice  and 
slush,  sUpped  off  the  bank,  fell  and  broke  her  shoulder.  She 
says:  "  Well,  I  stepped  too  near  the  edge  and  there  was  false 
grass  there  and  there  was  no  earth  under  it  and  I  wasn't 
aware  of  that,  and  fell  out."  From  the  lapse  of  time  and 
the  difference  in  the  circumstances  this  evidence  was  incom- 
petent to  show  the  dangerous  condition  of  the  footpath  or 
notice  to  the  town,  and  its  receipt  requires  a  reversal  of  the 
judgment. 

The  footpath  was  not  made  or  maintained  by  the  town 
for  travel,  but  some  pedestrians  from  time  to  time  had 
traveled  there  and  made  more  or  less  of  a  path  of  it  The 
condition  of  the  soil  in  the  neighborhood  was  naturally  sandy 
and  it  is  evident  that  if  any  one  came  too  near  the  bank  it 
was  liable  to  give  way.  In  this  locality,  under  the  circum- 
stances, we  do  not  feel  that  any  negligence  has  been  shown. 
(Flamburg  v.  Toim  of  Elbridge,  205  N.  Y.  423;  Lane  v.  Town 
of  Hancock,  142  id.  510;  King  v.  Village  of  Fart  Ann,  180  id. 
496.) 

We  do  not  find  in  the  case  sufficient  evidence  to  charge 
the  defendant  with  negligence.  The  judgment  should,  there- 
fore, be  reversed,  with  costs,  and  the  complaint  dismissed,  with 
costs. 

All  concurred. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 
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Delia  B.  Fboude,  Respondent,  v.  Chables  R.  Fleischbiakn, 

Appellant. 

Third  Department,  May  2,  1917. 

Contract  —  agreement  by  treasurer  of  corporation  in  which  hli 
father's  estate  was  interested  to  take  up  loan  against  said  corpo- 
ration and  give  notes  therefor  —  Statute  of  Frauds — consideration. 

The  treasurer  of  a  corporation  in  which  his  father's  estate  was  largely  inters 
ested  as  a  creditor  and  otherwise,  and  which  was  indebted  to  the  plaintiff 
for  moneys  loaned,  for  the  enforcement  of  the  payment  of  which  the 
plaintiff  had  taken  active  steps,  replied  to  a  letter  written  to  his  mother, 
the  executrix  of  the  estate,  as  follows:  *'  I  have  taken  it  upon  myself 
to  settle  the  question  *  *  *  I  have  decided  to  take  up  this  loan 
myself  on  behalf  of  the  estate  in  shape  of  five  notes,'*  which  he  agreed 
to  pay  with  interest.  The  plaintiff  in  an  action  to  recover  the  amounts 
which  would  become  due  on  said  notes  if  they  had  been  delivered  as 
proposed,  alleged  that  he  discontinued  the  collection  of  his  claim  and 
canceled  and  surrendered  the  same  with  interest  and  accepted  the  offer 
of  the  defendant  to  take  the  notes,  which  the  defendant  refused  to  deliver. 

Held,  that  the  contract  constituted  an  original  agreement,  unprejudiced  by 
the  Statute  of  Frauds,  given  for  a  sufficient  consideration  and  enfordble. 

Appeal  by  the  defendant,  Charles  R.  Fleischmann,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  coimty 
of  Delaware  on  the  31st  day  of  August,  1916,  overruling  a 
demurrer  to  the  complaint. 

Aronson  &  Salant  [Louis  ScUant  of  counsel],  for  the  appellant. 

Harry  Sammet  [Jerome  A.  Straiiss  of  counsel],  for  the 
respondent. 

Kellogg,  P.  J.: 

The  defendant  was  treasurer  of  the  Continental  Export 
Company,  in  which  his  father's  estate  was  largely  interested 
Bs  a  creditor  and  otherwise.  The  export  company  was  indebted 
to  the  plaintiff  for  moneys  loaned,  as  follows:  $1,000,  with 
interest  thereon  from  September  19,  1908,  and  $1,000,  with 
interest  thereon  from  December  17,  1908.  In  January,  1913, 
the  plaintiff  was  taking  active  steps  to  enforce  payment  of 
these  loans  from  the  company,  and  the  defendant's  father's 
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estate  was  endeavoring  to  protect  its  interest  as  a  creditor 
and  otherwise  of  the  company,  and  endeavoring  to  realize 
as  much  as  possible  from  its  assets.  The  plaintiff  had  written 
the  defendant's  mother,  whom  we  infer  was  the  executrix 
of  the  estate,  with  reference  to  some  settlement  or  adjustment 
of  her  claim  against  the  export  company,  and  on  January 
14,  1913,  the  defendant  answered  the  letter  as  follows: 

"  My  mother  having  been  far  from  well  for  the  past  few 
weeks,  I  have  taken  it  upon  myself  to  settle  the  question 
contained  in  yom:  favor  of  the  9th  inst.  addressed  to  her. 
As  I  have  explained  to  you  on  a  number  of  occasions,  the 
loan  in  question  has  nothing  whatsoever  to  do  with  either  the 
estate  of  Louis  Fleischmann  or  with  myself.  However,  in 
order  to  settle  the  question  once  for  all  and  in  order  not  to 
cause  you  any  fmrther  loss,  I  have  decided  to  take  up  this 
loan  myself  on  behalf  of  the  estate  in  the  shape  of  five  notes 
of  $400  each,  one  maturing  at  the  end  of  each  of  the  five  next 
ensuing  years.  These  notes  are  to  bear  interest  at  six  per 
cent,  and  as  each  note  matures  the  principal  together  with 
the  interest  will  be  paid.  I  have  explained  to  you  my  own 
position  thoroughly  and  this  is  the  only  maimer  in  which  I 
can  or  care  to  take  up  this  matter,  which  is  not  at  all  a 
personal  one  but  one  which  I  am  handling  as  the  representative 
of  the  family. 

"  Please  let  me  know  if  this  is  agreeable  to  you,  and  if  so 
I  shall  be  pleased  to  send  the  necessary  papers  at  once.  With 
kindest  regards,  I  remain, 

"  Very  truly  yours, 
"CHARLES  R.  FLEISCHMANN.'' 

The  plaintiff  alleges  that  pursuant  to  the  defendant's 
promise  she  did  forego  and  discontinue  the  collection  of  said 
claim,  and  canceled,  abandoned  and  surrendered  up  the 
claim  of  principal  and  interest  against  the  export  company, 
and  accepted  the  offer  of  the  defendant  to  take  his  notes  for 
$2,000,  according  to  said  offer,  and  that  after  the  plaintiff 
had  made  the  acceptance,  the  defendant  refused  to  deliver 
the  notes  as  aigreed,  and  this  action  was  brought  to  recover 
the  amounts  which  would  become  due  on  said  notes  if  they 
had  been  deUvered  as  proposed. 
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The  defendant  demurs  and  contends:  (1)  That  the  contract 
contemplated  some  other  instrument  and  was  not  complete; 
(2)  that  it  is  void  imder  the  Statute  of  Frauds  as  not  stating 
a  consideration,  and  (3)  that  it  is  the  obligation  of  the  estate 
and  not  of  the  defendant.  The  trial  judge,  upon  the  authori- 
ties cited  by  him  in  his  memorandum  (firauer  v.  Oceanic 
Steam  Namgatian  Co.y  178  N.  Y.  339;  Sanders  v.  PotUitzer 
Bros.  Fruit  Co.,  144  id.  209;  Ravbitschek  v.  Blanks  80  id. 
480)  properly  concluded  that  the  contract  was  complete  and 
enforcible. 

We  do  not  know  what  was  in  the  letter  written  to  the 
mother  to  which  the  son  wrote  the  reply.  It  undoubtedly 
contains  some  proposition  for  the  settlement  of  the  plaintiff's 
claim,  or  for  turning  it  over  to  protect  the  interest  of  the 
estate  in  the  property.  The  letter  written  by  the  defendant 
is  to  be  read  in  connection  with  the  known  circumstances 
stated  in  the  complaint  and  admitted  by  the  demurrer.  By 
the  proposed  agreement  the  company  was  relieved  from  the 
threatened  Litigation  and  ifrom  the  necessity  of  immediate 
payment;  the  estate  of  the  father  was  made  more  secure 
in  its  claim  and  interest  in  the  company,  and  we  may  well 
infer  from  the  language  of  the  letter  that  the  defendant  was 
to  take  up  the  loan  himself — not  necessarily  that  he  was 
to  pay  the  debt  of  the  export  company,  but  was  to  take  over 
the  debt  and  hold  it  in  the  interest  of  his  father's  estate  in 
which  he  presumably  was  interested.  The  consideration  of 
the  agreement  was  that  for  $2,000  in  the  defendant's  notes, 
on  time,  the  plaintiff  was  to  forego  her  claim  against  the 
export  company  of  $2,000,  with  interest  thereon  for  several 
years,  and  that  the  father's  estate  was  to  be  enabled,  at  its 
leisure,  to  protect  its  interest  in  and  against  the  company 
as  it  saw  fit.  If  the  company  was  responsible,  the  defendant 
was  making  a  good  profit  by  taking  up  the  loan;  if  it  was  in 
doubtful  circumstances,  he  was  protecting  his  father's  estate, 
and  the  surrender  of  the  plaintiff's  rights,  to  which  he  naturally 
succeeded,  was  a  good  consideration.  We  conclude,  therefore, 
that  the  agreement  was  an  original  agreenlfent,  imprejudiced 
by  the  Statute  of  Frauds.  It  was  not  collateral  to  any  other 
existing  obligation,  but  was  a  final  adjustment  ofsthe  loans, 
so  far  as  the  plaintiff  was  concerned.    If  defendanV^  any 
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form,  relieved  the  company  of  the  obligation  to  the  plaintiff, 
at  its  request,  he  became  thereby  a  creditor  of  the  company. 
The  company  ceased  to  be  liable  to  her  and  the  defendant 
became  the  creditor  in  her  place. 

When  the  defendant  wrote,  "  I  have  taken  it  upon  myself 
to  settle  the  question  *  *  *  and  *  *  *  have  decided 
to  take  up  this  loan  mjrself  on  behalf  of  the  estate,  in  the  shape 
of  five  notes,"  he  evidently  intended,  and  was  understood  to 
mean,  that  he  would  give  his  notes  for  the  amount.  We 
cannot  infer  that  he  was  offering  to  give  the  estate's  notes. 
It  is  more  natural  to  assume,  as  stated,  that  he  was  to  take 
over  these  loans  and  give  his  own  notes  for  a  less  amount 
in  place  of  them.  The  judgment  should,  therefore,  be  affirmed, 
with  costs. 

All  concurred;  Sewell,  J.,  not  sitting. 

Interlocutory  judgment  unanimously  affirmed,  with  costs, 
with  usual  leave  to  defendant  to  answer  on  payment  of  costs 
in  both  courts. 


Melinda  S.  Kidney,  Respondent,  v.  Leon  A.  Waite  and 
Others,  Respondents,  Impleaded  with  George  D.  Hewitt 
and  Others,  Appellants. 

Fourth  Department,  May  2,  1917. 

Decedent's  estate  —  descent  of  real  property  —  Decedent  Estate 
Law,  section  88,  construed  —  evidence  insufficient  to  establish 
that  real  property  of  which  intestate  died  seized  came  to  her  on 
the  part  of  her  father. 

Section  88 of  the  Decedent  Estate  Law,  providing  for  the  descent  of  property, 
is  in  derogation  of  the  common  law  and  should  be  strictly  construed. 

Heirs  of  a  decedent,  upon  her  father's  side,  in  order  to  establish  exclusive 
title  in  themselves  under  said  statute,  must  show,  first,  that  the  proi)erty 
daimed  by  them  as  and  when  it  came  to  the  intestate,  was  an  *'  inherit- 
ance," t.  e.,  real  estate  as  distinguished  from  personal  property,  and  «eo- 
ondj  that  it  came  to  the  intestate  "  on  the  part  of  the  father  "  directly 
either  by  "  devise,"  "  gift,"  or  "  descent." 

Evidence  examined,  and  held,  insufficient  to  establish  that  the  property  of 
the  decedent  came  to  the  intestate  on  the  part  of  her  father. 

FooTB,  J.,  dissented. 


Digitized  by  VjOOQIC 


Kidney  v.  Waitb.  261 


App.  Div.]  Fourth  Depaxtment,  May,  1917. 

Appeal  by  the  defendants,  George  D.  Hewitt  and  others, 
from  so  much  of  an  interlocutory  judgment  of  the  Supreme 
Court  in  favor  of  the  respondents,  entered  in  the  office  of  the 
clerk  of  the  coimty  of  Jefferson  on  the  24th  day  of  July,  1916, 
as  adjudges  that  the  respondents  are  the  owners  in  fee  of  the 
premises  described  in  the  complaint. 

The  judgment  was  rendered  upon  the  decision  of  the  court 
after  a  trial  at  the  St.  Lawrence  Special  Term  and  decreed 
the  sale  of  certain  real  property  in  partition. 

W.  B.  Van  Allen,  for  the  appellants. 

G.  S.  &  H.  L,  Hooker  [H.  L.  Hooker  of  counsel],  for  the 
plaintiff,  respondent. 

P.    C.    WilMama,  for   the  respondents  Waite  and  others. 

Mebbell,  J.: 

This  action  is  in  partition,  and  the  sole  question  involved 
upon  this  appeal  is  as  to  whether  upon  the  death  of  the  intestate 
her  real  property  descended  to  her  paternal  heirs  to  the 
exclusion  of  her  maternal  heirs  or  whether  the  maternal  heirs 
were  entitled  to  share  therein. 

EUza  L.  Hosford,  the  intestate,  died. at  the  city  of  Water- 
town,  N.  Y.,  on  the  4th  day  of  August,  1915,  leaving  John  C. 
Hosford,  her  husband,  her  surviving,  but  died  without  leaving 
child  or  descendant,  father,  mother,  brother  or  sister.  She 
left,  however,  her  siu^iving,  uncles  and  aimts  and  descendants 
of  imcles  and  aimts,  both  on  the  side  of  her  father  and  of  her 
mother.  At  the  time  of  her  decease  she  was  seized  in  fee 
simple  of  the  real  estate  described  in  the  complaint,  consist- 
ing of  residential  property  in  the  city  of  Watertown,  N.  Y. 
The  property  has  been  sold  herein,  and  the  proceeds  are  in 
the  hands  of  the  county  treasurer  of  Jefferson  coimty  await- 
ing the  determination  of  this  appeal. 

The  respondents,  being  the  heirs  of  decedent  upon  her 
father's  side,  assert  title  thereto  by  reason  of  the  fact  which 
they  claim  the  evidence  establishes,  that  the  real  property 
of  which  the  intestate  died  seized  came  to  her  on  the  part 
of  her  father.  The  appellants  deny  that  the  real  property 
came  to  the  intestate  through  her  father,  and,  therefore,  claim 
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a  share  in  the  proceeds  of  sale.  The  evidence  was  taken 
before  a  referee  and  reported  to  the  court  without  opinion, 
and  thereon  the  court  at  Equity  Term  made  its  decision 
whereby  it  found  and  decided  that  said  real  estate  came  to  the 
intestate  on  the  part  of  her  father,  and  thereon  interlocutory 
judgment  was  granted  decreeing  title  thereto  in  respondents 
aa  the  paternal  heirs  of  said  intestate.  I  do  not  think  the 
evidence  justifies  such  conclusion.  The  paternal  heirs  of  the 
intestate  base  their  claim  to  the  real  estate  in  question  to  the 
entire  exclusion  of  those  upon  her  mother's  side,  by  virtue  of 
certain  provisions  of  statute.  Section  88  of  the  Decedent 
Estate  Law  (Consol.  Laws,  chap.  13;  Laws  of  1909,  chap. 
18)  provides  as  follows; 

"  §  88.  Brothers  and  sisters  of  father  and  mother  and  their 
descendents  *  *  *.  If  there  be  no  heir  entitled  to  take, 
under  either  of  the  preceding  sections,  the  tnAmtonce,  if  it 
shall  have  come  to  the  intestate  on  the  part  of  the  father,  shall 
descend: 

"1.  To  the  brothers  and  sisters  of  the  father  of  the  intestate 
in  equal  shares,  if  all  be  living. 

"  2.  If  any  be  hving,  and  any  shall  have  died,  leaving  issue, 
to  such  brothers  and  sisters  as  shall  be  living  and  to  the 
descendants  of  such  as  shall  have  died. 

"  3.  If  all  such  brothers  and  sisters  shall  have  died,  to  their 
descendants. 

"  4.  *  *  *  But,  if  the  inheritance  shall  have  come  to 
the  intestate  on  the  part  of  his  mother,  it  shall  descend  to  her 
brothers  and  sisters  and  their  descendants;  *  *  *.  If  the 
inheritance  has  not  come  to  the  intestate  on  the  part  of  eUher 
father  or  mother,  it  shall  descend  to  the  brothers  and  sisters 
both  of  the  father  and  mother  of  the  intestate,  and  their 
descendants  in  the  same  manner.  In  all  cases  mentioned  in  this 
section  the  inheritance  shall  descend  to  the  brothers  and  sisters 
of  the  intestate's  father  or  mother,  as  the  case  may  be,  or  to 
their  descendants  in  like  manner  as  if  they  had  been  the 
brothers  and  sisters  of  the  intestate.    *    *    *." 

Section  80  defines  the  term  "  inheritance  "  as  used  in  the 
Decedent  Estate  Law,  and  the  effect  of  the  statute  relative 
to  such  descent.    It  is  provided: 

"  .§  80.  Definition  and  use  of  terms;  effect  of  article. 
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"  1.  The  term  '  real  property '  as  used  in  this  article, 
includes  every  estate,  interest  and  right;  legal  and  equitable, 
in  lands,  tenements  and  hereditaments,  except  such  as  are 
determined  or  extinguished  by  the  death  of  an  intestate,  seized 
or  possessed  thereof,  or  in  any  manner  entitled  thereto;  leases 
for  years,  estates  for  the  life  of  another  person ;  and  real  property 
held  in  trust,  not  devised  by  the  beneficiary.  '  Inheritance  ^ 
means  real  property  as  herein  defined,  descended  according 
to  the  provisions  of  this  article. 

"  2.  The  expressions  *  Where  the  inheritance  shall  have 
come  to  the  intestate  on  the  part  of  the  father  *  or  '  mother,^ 
as  the  case  may  be,  include  every  case  where  the  inheritance 
shall  have  come  to  the  intestate  by  devise,  gift  or  descent  from 
the  parent  referred  to,  or  from  any  relative  of  the  blood  of 
such  parent." 

These  statutory  provisions  constitute  the  only  basis  for  the 
claim  of  the  respondents  to  the  proceeds  of  said  real  estate 
to  the  exclusion  of  the  appellants.  The  statute  is  in  derogation 
of  the  common  law  and  requires  strict  construction.  To  estab- 
lish exclusive  title  in  themselves  the  respondents  must  show, 
first,  that  the  property  claimed  by  them  as  and  when  it  came 
to  the  intestate  was  an  "inheritance,"  i.  e.,  real  estate  as 
distinguished  from  personal  property,  and,  second,  that  it 
came  to  the  intestate  "  on  the  part  of  the  father  "  directly, 
either  by  "  devise,"  "  gift "  or  "  descent."  In  other  words, 
the  property  must  have  come  to  the  intestate  from  her  father 
in  one  of  the  three  ways  mentioned.  Concededly  it  could  not 
have  come  to  the  intestate  by  devise,  as  her  father  died 
intestate,  and,  as  her  father  never  had  title  to  the  real  estate 
of  which  she  died  seized,  it  could  not  have  come  to  her  by 
descent,  and  it  is  difiScult  to  appreciate  how  the  inheritance 
coidd  have  come  to  her  by  gift  from  her  father,  when  he 
never  had  title  to  it. 

It  is  the  contention,  nevertheless,  of  the  respondents  that 
the  inheritance  came  to  the  intestate  on  the  part  of  her  father 
by  gift,  and  while  the  trial  court  has  made  no  express  finding 
of  a  gift,  yet  the  claim  of  the  respondents  seems  to  be  upheld 
on  such  theory.  Title  to  the  real  property  in  question  was 
prior  to  August  4,  1868,  in  one  John  Prouty,  and  the  same  was 
on  said  date  conveyed  by  said  Prouty  and  wife  to  the  intestate, 
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Eliza  L.  Hosford.  It  is  the  claim  of  the  respondents  that  the 
consideration  for  such  conveyance  was  furnished  and  paid 
by  the  father  of  the  intestate,  one  Perley  Blodgett,  and  that 
it  was  by  his  direction  that  the  deed  of  conveyance  was  made 
to  his  daughter,  Mrs.  Hosford,  and  the  learned  trial  court 
has  foimd  that  the  evidence  establishes  such  facts,  and  the 
conclusion  has  been  reached  that  the  real  property  of  which 
Mrs.  Hosford  thus  became  the  grantee  was  within  the  terms 
of  the  statute  mentioned  an  "  inheritance  '^  coming  to  the 
intestate  on  the  part  of  her  father,  Perley  Blodgett,  by  gift. 
I  am  imable  to  acquiesce  in  such  determination. 

Deferring  for  the  present  the  question  whether  the  facts 
claimed  to  have  been  established  are  such  as  show  an 
inheritance  coming  to  the  intestate  on  the  part  of  her  father, 
I  am  unable  to  discover  any  evidence  of  probative  force  show- 
ing either  that  the  consideration  for  the  conveyance  to  Mrs. 
Hosford  was  paid  by  her  father  or  that  the  deed  from  Prouty 
to  her  was  pursuant  to  any  direction  on  the  father's  part. 
The  learned  trial  court  in  its  opinion  states  that  the  evidence 
shows  that  the  real  property  was  paid  for  by  the  father  of  the 
intestate.  A  careful  analysis  of  the  evidence  will,  I  think, 
refute  such  clahn.  In  an  efifort  to  prove  such  payment  and 
direction  to  deed  to  Mrs.  Hosford,  the  paternal  heirs  swore 
but  two  witnesses,  and  it  is  upon  their  testimony  that  respond- 
ents rely.  First,  the  witness  John  F.  MoflFett  was  sworn, 
and  testified  to  an  acquaintance  with  Perley  Blodgett,  intes- 
tate's father,  as  early  as  1860  or  1861,  when  the  witness  was 
a  bank  clerk  and  Blodgett  was  a  customer  of  the  bank.  They 
became  friendly  and  had  some  business  relations  and  after 
Blodgett's  death  the  witness  was  appointed  administrator  of 
his  estate.  Relative  to  the  conveyance  of  the  real  property 
in  question  to  Mrs.  Hosford,  the  witness  Mofifett,  on  his  direct 
examination,  was  interrogated  and  answered  as  follows: 
"  Q.  Now,  Mr.  Moffett,  do  you  know  by  whose  direction 
that  deed  was  made  to  Mrs.  Hosford?  *  *  *  A.  I  think 
I  do.  Q.  Do  you  know  who  paid  for  the  property  j  *  *  * 
A.  I  think  I  do.  *  *  *  Q.  Now,  who  did  furnish  the 
money  to  pay  for  this  house  for  which  this  deed  was  given  ? 
*    *    *    A.  Perley  Blodgett." 

On  cross-examination    the  witness  Moffett  was  asked  the 
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following  questions  and  gave  the  following  answers  thereto: 
"Q.  Mr.  Moffett,  you  didn't  see  this  money  paid  over  to 
Mr.  Prouty,  did  you  ?  A.  I  can't  say  that  I  did.  Q.  Or  in 
what  denomination  it  was  paid  over  to  Mr.  Prouty,  you 
don't  know?  A.  No.  Q.  And  when  it  was  paid,  you  don't 
know?  A.  I  don't  know  the  exact  hour  or  day.  Q.  Or  date? 
A.  No.  Q.  Or  month?  A.  I  think  I  know  the  month. 
Q.  Positively?  You  were  present  when  the  money  was 
paid  to  Prouty?  A.  I  can't  swear  that  I  was.  Q.  Do  you 
know  that  you  were  or  were  not?  Will  you  say  that  you 
were  or  were  not?  A.  I  can't  say.  Q.  You  haven't  any 
present  recollection  of  being  present?  A.  No.  Q.  And  who 
handed  the  money  to  Prouty,  you  don't  know?  A.  No,  I 
can't  tell." 

The  paternal  claimants  also  swore  the  surviving  husband  of 
Eliza  L.  Hosford  and  on  direct  examination  he  testified  as 
follows:  "  Q.  Who  paid  for  the  property?  *  *  *  A.  Her 
father." 

On  cross-examination  he  testified  as  follows:  "Q.  When 
you  say  that  your  wife's  father  paid  for  that  property  you 
are  simply  telling  us  to  the  best  of  your  judgment?  A.  Why 
yes.  Q.  That  is  what  you  think,  is  it  not?  A.  Yes. 
Q.  Whether  your  wife's  father  gave  the  money  to  your  wife 
and  she  paid  Prouty  or  whether  it  was  paid  in  some  other  way, 
you  don't  know?  A.  There  is  no  way —  Q.  You  told 
us  that  you  weren't  there  when  the  money  was  paid  over. 
You  have  no  recollection  of  being  there,  that  is  right,  isn't  it? 
A.  Yes.  Q.  You  say  you  have  no  recollection  of  being  present 
when  the  money  was  paid  to  Prouty?  A.  No.  Q.  So  just 
how  it  was  paid  to  Prouty,  you  don't  know?    A.  No." 

The  foregoing  is  the  entire  testimony  relied  upon  to  prove 
the  payment  by  the  intestate's  father  of  the  consideration  for 
the  conveyance  to  her,  and  falls  far  short  of  establishing  such 
payment  or  of  coimecting  Blodgett  with  the  transaction. 
Neither  of  the  witnesses  evidenced  any  actual  knowledge  of 
the  alleged  payment  of  the  purchase  price  by  Blodgett.  What- 
ever impression  either  witness  had  appears  to  be  based  upon 
hearsay  and  to  be  purely  conjectural.  Their  testimony  is 
devoid  of  probative  force.  The  burden  was  upon  those  claim- 
ing the  property  by  virtue  of  the  alleged  participation  of 
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intestate's  father  in  the  transaction  whereby  the  property  was 
deeded  to  her,  to  connect  the  father.  They  failed  to  discharge 
the  burden  cast  upon  them. 

But  even  assuming  that  the  evidence  established  the  fact 
that  Blodgett  paid  the  consideration  for  the  conveyance  to 
his  daughter,  I  am  still  of  the  opinion  that  even  upon  that 
assumption  the  statutory  requirements  have,  not  been  met. 
If  Blodgett  gave  his  daughter  the  money  to  pay  for  the 
premises  such  gift  was  of  personal  property  and  never  was 
an  inheritance,  nor  was  it  real  property.  If  Blodgett  paid 
Prouty  directly  and  Prouty  thereupon  deeded  to  the  daughter 
the  real  estate  came  from  Prouty  and  never  passed  through 
her  father.  As  defined  by  the  statute  the  inheritance  did 
not  come  to  the  intestate  on  the  part  of  her  father.  He 
never  owned  such  inheritance  or  the  real  property  which  it 
represented,  and  hence  it  could  not  have  come  to  the  intestate 
on  his  part.  (Champlin  v.  Bcddwiny  1  Paige,  562;  Adams 
V.  Anderson,  23  Misc.  Rep.  705.) 

The  learned  trial  court  based  its  decision  upon  the  case  of 
Dolin  V.  Leonard  (144  Ind.  410).  We  think  that  case  clearly 
distinguishable  from  the  case  at  bar.  There  intestate's  father 
held  a  contract  for  certain  real  estate.  He  paid  the  consider- 
ation and  was  entitled  to  a  deed  of  the  premises.  He  had 
taken  possession  of  the  property,  fenced  the  same  and  bijult 
his  dwelling  thereon.  Later  he  caused  the  deed  to  be  made 
to  his  daughter,  the  consideration  being  love  and  affection. 
The  daughter  died  and  the  court  held  that  the  equitable 
title  was  in  the  father,  he  having  paid  the  purchase  price 
and  been  in  possession  under  his  contract  and  having  made 
valuable  improvements.  Such  was  not  the  case  here.  Blod- 
gett never  was  in  possession  and  never  held  the  equitable 
title  to  the  premises.  He  never  had  the  slightest  interest 
therein.  Moreover,  the  decision  in  Dolin  v.  Leonard  has  the 
support  of  the  Indiana  statute,*  providing  as  follows:  "An 
estate  which  shall  have  come  to  the  intestate  by  gift  or  by 
conveyance  in  consideration  of  love  and  affection,  shall,  if 
the  intestate  die  without  children  or  their  descendants, 
revert  to  the  donor,  if  living,  at  the  intestate's  death." 

^See  Indiana  Revised  Statutes  (1881),  $  2473:  Indiana  Revised  Statutes 
(1914),  S  2997;  2  Bums*  Anno.  Ind.  Stat.  (1914)  116,  $  2997.— [Rep. 
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No  such  statute  affects  the  situation  before  us.  We  do 
not  regard  the  Indiana  decision  as  an  authority  in  support 
of  the  decision  here.  n^ 

The  interlocutory  judgment;  in  so  far  as  it  adjudges  ownership 
in  fee  of  the  real  property  in  question  in  the  paternal  heirs 
of  the  intestate  should  be  reversed  and  in  its  place  judgment 
should  be  directed  providing  for  distribution  of  the  pro- 
ceeds of  sale  of  said  real  property  among  both  the  paternal 
and  the  maternal  heirs  of  said  intestate^  with  costs  to  the 
appellants. 

All  concurred,  except  Foote,  J.,  who  dissented  and  voted 
for  affirmance. 

Interlocutory  judgment;  in  so  far  as  it  adjudges  ownership  in 
fee  of  the  real  property  in  question  in  the  paternal  heirs  of  the 
intestate,  reversed  upon  questions  of  law  and  fact,  and  in  its 
place  judgment  directed  providing  for  distribution  of  the  pro- 
ceeds of  sale  of  said  real  property  among  both  the  paternal 
and  the  maternal  heirs  of  the  intestate,  with  costs  to  the 
appellants.  The  finding  of  fact  in  the  decision,  numbered  10, 
is  hereby  disapproved  and  stricken  out,  and  conclusions  of 
law  amended  to  conform  with  this  decision. 


Haas  Tobacco  Company,  Respondent,  v.  American  FroELnr 
Company,  Appellant. 

Fourth  Department,  May  9,  1917. 

Insurance  —  indemnity  against  liability  for  injuries  caused  by 
automobile  —  policy  construed  —  requirement  that  assured  notify 
insurer  of  accident  —  delay  in  giving  notice. 

Where  a  polioy  mdemoif ying  the  owner  of  an  automobile  against  liability  for 
aocidents  requires  the  assured  to  give  immediate  written  notioe  to  the 
insurer  upon  the  oocurrenoe  of  an  aoddent  with  the  fullest  information 
obtainable  and  further  requires  him  to  give  like  evidenoe  with  full  particu- 
lars if  a  claim  is  made  on  account  of  such  accident,  it  is  necessary  for  the 
assured  to  give  notioe  in  each  case  of  accident  in  order  to  preserve  the  benefit 
of  the  policy,  although,  the  accident  being  slight,  he  had  no  immediate 
reason  to  suppose  that  a  daim  would  be  made  against  him  by  the  person 
Injaxed. 
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Thus,  there  can  be  no  reooveiy  on  such  policy  where  no  notice  of  an  accident 
was  gfiven  to  the  insurer  until  ten  days  had  elapsed  and  when  an  action 
was  brought  against  the  assured. 

Appeal  by  the  defendant,  American  Fidelity  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Erie 
on  the  22d  day  of  June,  1916,  upon  the  verdict  of  a  jury. 

Charles  Newton,  for  the  appellant. 
A.F.  Chapin,  for  the  respondent. 

Lambert,  J.: 

This  action  is  upon  an  insurance  policy  by  which  the 
defendant  agreed  to  indemnify  the  plaintiff  against  liability 
for  accident. 

Judgment  has  heretofore  been  recovered  against  plaintiff 
by  the  person  injured.  That  judgment  has  been  aflSrmed  in 
the  Appellate  Division  and  paid  by  the  plaintiff.  And  this 
action  seeks  reimbursement  for  such  pa3rment. 

The  scope  and  application  of  the  insurance  policy  and  the 
facts  involved  are  not  questioned  except  in  a  single  particular. 
By  the  policy  it  is  provided:  "  Condition  3.  Upon  the 
occurrence  of  an  accident  the  insured  shall  give  immediate 
written  notice  thereof,  with  the  fullest  information  obtainable, 
to  the  agent  by  whom  this  poUcy  has  been  countersigned 
or  to  the  company's  home  office.  If  a  claim  is  made  on 
account  of  such  accident  the  insured  shall  give  like  notice 
thereof  with  full  particulars." 

On  January  20,  1913,  while  such  policy  was  in  force,  the 
automobile  specially  covered  therein,  while  driven  by  an 
employee  of  the  plaintiff,  came  into  coUision  with  a  pedestrian. 
The  driver  made  no  report  to  the  plaintiff  but  the  next  morning 
one  Samuel  Brown,  the  person  actively  in  charge  and  manager 
of  plaintiff's  business,  read  in  the  morning  paper  that  plain- 
tiff's automobile  had  struck  a  boy.  That  same  morning  he 
interviewed  the  driver  of  the  car  and  the  driver  told  him  that 
while  he  was  driving  around  the  comer  and  into  the  garage, 
a  boy  ran  out  from  the  curb  and  struck  the  machine  and  was 
knocked  down;  that  the  boy  was  only  slightly  hurt,  for  he 
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brushed  oflF  his  clothes  and  went  away.  The  driver  also 
volunteered  that  he  did  not  think  it  amounted  to  much. 

No  notice  under  the  provision  in  the  policy  above  quoted 
was  given  the  defendant  imtil  after  the  commencement  of 
suit  about  ten  days  later. 

The  defendant  resists  the  action  upon  the  ground  that 
such  provision  is  a  condition  precedent  by  the  terms  of  the 
policy,  and  that  failure  to  observe  it  voids  the  policy. 

The  trial  court  submitted  to  the  jury,  under  the  objection 
of  the  defendant,  the  question  of  reasonable  promptness  in 
giving  the  notice.  Upon  such  submission  the  jury  foimd  for 
the  plaintiff.  The  court  also  charged  the  jury  that  if  accord- 
ing to  the  information  plaintiff  received  the  accident  was  not 
one  which  would  lead  a  reasonably  prudent  and  intelligent 
man  to  think  it  would  result  in  a  claim  against  the  plaintiff, 
then  that  plaintiff  was  not  bound  to  report  it  to  the  defendant 
and  could  recover. 

These  instructions  were  error.  The  precise  question  seems 
to  have  been  passed  upon  by  the  Appellate  Division  in  the 
First  Department  in  the  case  of  Melcher  v.  Ocean  Accident  & 
Guarantee  Corporation,  Ltd.  (175  App.  Div.  77).  There  the 
court  held  that  these  provisions  in  accident  policies  did 
not  relate  merely  to  those  claims  out  of  which  the  assured 
might  believe  a  claim  likely  to  be  made,  but  that  in  each  case 
of  accident  it  was  essential  that  the  notice  be  given  in  order 
to  preserve  benefit  from  the  policy. 

In  view  of  that  decision  we  do  not  see  how  we  can  do  other- 
wise than  reverse  and  dismiss  the  complaint. 

All  concurred. 

Judgment  reversed  and  judgment  directed  in  favor  of  the 
defendant  dismissing  the  complaint,  with  costs. 
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Auburn  Drateng  Company,  Respondent,  v.  William 
Wardell,  Individually  and  as  Business  Agent  and  Secre- 
tary of  Local  Union,  No.  679,  of  the  International  Brother- 
hood of  Teamsters,  Chauffeurs,  Stablemen  and  Helpers  of 
America,  etc.,  and  Others,  Appellants. 

Fourth  Department,  May  28, 1917. 

Labor  unions  —  Btrikes  and  boyootta  —  respaetlTe  righta  of  employer 
and  employees  —  motive  —  combination  and  conspiracy  to  wrong- 
fully injure  business  of  another  —  evidence  Justifying  injunction 
and  assessment  of  damages. 

Suit  in  equity  brought  against  the  business  agent  and  members  of  a  looal 
labor  organization  of  teamsters,  etc.,  to  obtain  a  i)6rmanent  injunction 
restraining  acts  alleged  to  amount  to  a  boycott  upon  the  plaintiff's  truck- 
ing business,  and  to  recover  resulting  damages.  It  appeared  that  before 
the  alleged  wrongful  acts  of  the  defendant  the  plaintiff  had  conducted  a 
large  and  lucrative  business;  that  on  the  organization  of  the  local  union 
efforts  to  induce  the  plaintiff's  employees  to  join  the  same  were  largely 
unsuccessful,  as  well  as  efforts  to  induce  the  plaintiff  to  bring  his  employees 
into  the  organization.  As  a  result  of  rancor  and  ill-feeling  aroused  between 
the  plaintiff  and  the  defendants,  the  latter  adopted  a  resolution  dedariug 
the  plaintiff  to  be  "unfair,"  which  resolution  was  approved  by  other 
labor  organizations  of  the  locality  which  sustained  the  attitude  of  the 
defendants.  There  followed  a  ^stematic  campaign  among  the  customers 
of  the  plaintiff  by  which  strikes  were  threatened  if  they  continued  busi- 
ness relations  with  the  plaintiff,  and  as  a  result  many  persons  who  had 
previously  done  business  with  the  plaintiff  ceased  to  do  so,  whereby  the 
plaintiff's  business  was  in  a  large  part  destroyed.  It  further  appeared 
that  upon  the  granting  of  the  injimction  by  the  trial  court  many  of 
these  persons  resumed  business  relationships  with  the  plaintiff.  On  all 
the  evidence,  heLd^  that  a  decree  granting  the  permanent  injunction,  with 
$1,000  damages  for  injuries  aheady  sustained,  should  be  affirmed. 

The  respective  rights  of  employer  and  employees  rests  upon  the  right  of 
individuals  freely  to  contract,  which  right  is  guaranteed  to  each  by  our 
Constitution.  The  emplo3rees  are  free  to  contract  for  the  disposal  of 
their  services  and  the  employer  may  employ  whom  he  will. 

In  the  absence  of  contract  to  the  contrary,  either  employer  or  employee 
may  terminate  the  employment  at  will  with  or  without  reason  for  such 
action. 

Moreover,  the  employee  has  a  right  to  threaten  to  terminate  the  employ- 
ment with  or  without  reason,  such  threat  being  a  threat  to  do  only  what 
be  may  lawfully  do.  The  employer  has  the  equal  and  coextensive  right 
to  threaten  to  discharge. 
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Moreover,  striking  employees  may  lawfully  importune  customers  and  busi- 
ness associates  of  the  employer  to  cease  business  dealings  with  him,  in 
other  words,  induce  a  boycott. 

But  such  methods  cannot  be  used  in  the  furtherance  of  an  unlawful  or 
malicious  purpose,  that  is  to  say,  the  right  of  boycott  cannot  be  made  an 
engine  of  oppression  for  oppression's  sake  only.  Hence,  in  determining 
the  rights  of  parties,  motive  is  important,  for  if  the  primary  purpose  of 
such  boycott  be  punishment,  revenge  or  injury,  then  the  possible  good 
to  labor  conditions  cannot  be  made  a  cloak  to  shield  the  actors  firom  the 
consequences  of  acts  done  in  furtherance  of  the  unlawful  purpose. 

Held  further,  that  the  acts  of  the  defendants  were  contrary  to  subdivisions 
5  and  6  of  section  580  of  the  Penal  Law,  prohibiting  conspiracies  to  pre- 
vent another  from  exercising  a  lawful  trade  or  calling  and  acts  injurious 
to  public  trade  or  commerce. 

Subdivision  6  aforesaid  is  not  inapplicable  on  the  theory  that  the  business 
conducted  by  the  plaintiff  could  be  as  well  done  by  other  persons,  so  that 
public  trade  will  not  be  injured,  when  in  fact  it  appears  that  before  the 
boycott  the  plaintiff  was  doing  the  major  portion  of  that  work  in  the 
locality. 

As  the  boycott  successfully  put  the  plaintiff  out  of  business  and  removed 
one  of  the  competitors,  it  tended  to  disrupt  and  obstruct  the  free  flow  of 
commodities  and  chattels. 

Lrrespective  of  the  statutes,  by  the  common  law  it  is  unlawful  to  combine 
for  the  purpose  of  destroying  the  business  of  another. 

The  intent  of  the  defendants  is  a  question  of  fact  for  the  trial  court,  and 
may  be  established  by  circumstantial  evidence. 

Erubb,  p.  J.,  and  Merrell,  J.,  dissented,  in  memorandum. 

Appeal  by  the  defendants,  William  Wardell  and  others, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Cayuga 
on  the  3d  day  of  November,  1915,  upon  the  decision  of  the  court 
after  a  trial  before  the  court  without  a  jury,  with  notice  of  an 
intention  to  bring  up  for  review  an  interlocutory  judgment 
entered  in  said  clerk's  office  on  the  29th  day  of  March,  1915. 

Frederick  A.  Mohr,  for  the  appellants. 

Oeorge  B.  Turner  and  John  Taber  [WaUer  Gordon  Merritt 
of  coxmsel],  for  the  respondent. 

Lambert,  J.: 

The  action  is  equitable  in  form,  seeking  permanent  injimc- 
tion,  prohibiting  acts  of  the  defendants  claimed  to  be  in 
furtherance  of  what  is  generally  described  as  boycott,  together 
with  money  damages.    The  trial  court  first  determined  the 
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right  of  the  plaintiff  to  mjunctive  relief.  Then,  pursuant  to 
a  stipulated  practice,  interlocutory  judgment  was  entered  and 
further  hearing  had  to  ascertain  the  amount  of  money  damages 
to  be  awarded.  The  plaintiff  has  succeeded  in  obtaining  the 
permanent  injunction  sought  and  has  been  awarded  $1,000 
for  injuries  already  sustained.  The  appeal  is  from  both 
judgments. 

Plaintiff  is  engaged  in  a  trucking  business  in  the  city  of 
Auburn,  and  at  the  time  of  the  events  complained  of  had  a 
large  and  lucrative  business.  Its  patronage  was  largely  made 
up  of  customers  who  usually  employed  that  concern  in  and 
about  the  hauling  and  trucking  of  their  various  commodities. 
The  service  rendered  was  satisfactory  and  the  proportion  of 
the  business  of  that  character  done  by  the  plaintiff  in  said 
city  was  large. 

So  far  as  appears,  the  plaintiff  had  succeeded  in  main- 
taining harmonious  relations  with  its  employees,  some  thirty 
to  forty-five  in  number.  And  imtil  the  events  complained 
of  in  this  action  there  does  not  appear  to  have  been  any  general 
policy  maintained  in  connection  with  such  business  either 
for  or  against  the  organization  of  such  employees  into  associa- 
tions generally  described  as  labor  unions.  About  November, 
1912,  representatives  of  organized  labor  began  an  agitation 
looking  to  the  organization  of  a  so-called  teamsters'  union 
in  said  city  of  Auburn.  Effort  was  made  to  persuade  plain- 
tiff's employees  to  join  that  union.  This  effort  was  largely 
imsuccessful  although  in  a  few  instances  the  men  did  join. 
Effort  was  then  made  by  such  representatives  to  secure  the 
aid  of  the  plaintiff  itself  in  bringing  such  men  into  the  organi- 
zation. That  effort  also  failed.  Apparently  growing  out  of 
and  connected  with  these  failures  there  began  a  feeling  of 
rancor,  somewhat  mutual,  between  the  representatives  of  the 
labor  organization  and  the  officials  of  the  plaintiff.  This 
feeling  has  given  rise  to  charges  and  counter  charges  of  harsh 
and  imreasonable  conduct  upon  the  part  of  each. 

Following  such  failures  the  Teamsters'  Union,  in  July,  1913, 
adopted  a  resolution  declaring  the  plaintiff  to  be  "  unfair." 
Two  other  concerns  were  declared  in  such  resolution  as  unfair. 
But  they  do  not  seem  to  have  been  prominent  in  the  future 
events  in  this  controversy. 
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Following  the  adoption  of  this  resolution  of  unfairness, 
the  Central  Labor  Union,  an  association  designed  to  bring 
together  all  labor  organizations  in  the  city,  next  took  action. 
It  attempted  to  negotiate  with  the  plaintiff  and,  failing  therein, 
it  formally  approved  the  declaration  of  "  unfairness  "  on  the 
part  of  plaintiff.  Similar  action  was  then  taken  by  many 
of  the  other  local  labor  organizations.  All  of  these  sustained 
the  attitude  of  the  Teamsters'  Union  and  the  Central  Labor 
Union  toward  the  plaintiff.  Then  there  seems  to  have  begun 
a  systematic  campaign  among  the  customers  of  the  plaintiff. 
They  were  notified  that  plaintiff  was  on  the  unfair  Ust  and 
their  various  employees  gave  notice  that  if  such  customers 
contiQued  business  relations  with  the  plaintiff  strikes  would 
be  called  against  them  respectively.  Contractors  who  had 
theretofore  engaged  plaintiff  to  haul  their  bijulding  material 
supphes  were  compelled  to  withdraw  from  such  contractual 
arrangements.  And  in  one  instance  where  one  such  contractor 
already  had  a  portion  of  his  material  hauled  to  his  job  by  the 
plaintiff,  he,  in  order  to  satisfy  the  demands  of  the  labor  organi- 
zation, was  compelled  to  haul  it  back  to  the  station  and  then 
again  draw  it  to  the  job  by  a  teamster  belonging  to  the 
union.  This  incident,  perhaps,  will  illustrate  the  force  of 
the  suggestions  made  to  the  various  employers  by  their 
employ^es.  Butchers  were  notified  that  their  meat  cutters 
would  quit  work  if  the  beef  to  be  cut  was  hauled  upon  plain- 
tiff's trucks.  Bakers  and  merchants  weriB  Hkewise  notified. 
This  propaganda  contiaued  and  with  the  result  that  the 
business  theretofore  enjoyed  by  the  plaintiff  was  in  a  large  part 
destroyed. 

It  is  also  significant  that  in  a  number  of  instances  these 
busuiess  relationships,  thus  terminated,  were  at  once  resumed 
upon  the  granting  of  the  injimction  in  this  case.  The  con- 
clusion is  well  justified  that  the  cessation  of  business  dealiags 
with  the  plaintiff,  by  its  various  customers,  was  not  voluntary 
upon  their  part  but  was  induced  and  brought  about  through 
fear  of  financial  loss  if  they  persisted  in  ignoring  the  various 
demands  of  the  labor  organizations. 

The  solution  of  controversies  such  as  this,  whether  arising 
between  employer  and  employee,  between  rival  employees  or 
App.  Div.— Vol.  CLXXVm.       18 
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organizations  of  employees,  or  between  rival  employers  or 
organizations  of  such,  all  proceed  from  the  common  con- 
ception of  the  right  of  the  individual  to  freely  contract  for 
disposal  of  his  services  or  his  goods  and  the  individual  right 
of  the  employer  to  employ  whom  he  will.  This  is  a  right 
guaranteed  to  each  by  our  Constitution  and  thoroughly 
engrafted  upon  our  republican  form  of  government.  {People 
V.  Marcus,  185  N.  Y.  258;  Park  &  Sons  Co.  v.  Nat.  Druggists* 
Assn.,  175  id.  1.)  Invariably  in  these  disputes  each  party  to 
the  controversy  bases  his  attack  or  defense  upon  the  standard 
of  right  and  justice.  The  general  correctness  of  the  principle 
invoked  must  be  conceded;  its  application  is,  however,  fre- 
quently obscured. 

Judicial  decisions  in  the  many  instances  which  have  arisen 
have  definitely  settled  certain  of  the  involved  questions. 
There  is  no  longer  doubt  but  that  both  employer  and  employee 
have  the  utmost  freedom  of  contract  with  relation  to  the 
hiring  by  the  one  and  the  working  by  the  other.  In  the 
absence  of  contract  to  the  contrary,  either  may  terminate 
the  emplojnment  at  will,  and  with  or  without  reason  for  such 
action.  It  is  equally  well  settled  that  the  employee  has  a  right 
to  threaten  to  terminate  the  emplo3maent  with  or  without 
reason,  such  threat  being  a  threat  to  do  only  what  he  may 
lawfully  do.  This  right  in  the  employee  is  balanced  and 
sustained  by  the  equal  and  coextensive  right  in  the  employer 
to  threaten  to  discharge.  This  opens  the  door  for  the  employee 
to  say  to  his  employer  that  unless  he  adopts  a  business  policy 
suggested  or  even  demanded  by  the  employee,  then  that  the 
employee  will  terminate  the  relationship.  {National  Pro- 
tective Association  v.  Cumming,  170  N.  Y.  315.)  And  as  a 
necessary  adjunct  to  such  right  it  is  determined  by  the  same 
authority  that  this  right  in  the  individual  permits  him  to 
urge  another  or  others  to  a  like  course  of  action  and  thus  to 
do  in  combination  with  others  what  he  might  lawfully  do 
himself,  i.  e.,  to  strike  and  to  urge  others  to  strike  and  all 
with  or  without  reason.  And  he  may  threaten,  in  conjimction 
with  others,  and  for  insufficient  or  even  no  reason,  to  terminate 
the  relationship  between  the  employer  and  members  of  his 
employees. 

These  rights  to  act  in  conmiimity  and  to  threaten  to  so 
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act,  approved  as  they  are  by  great  judicial  authority,  may 
amount  to  instruments  of  oppression  in  unscrupulous  hands. 
The  right  thus  guaranteed  to  the  employee  may  not  be  of  great 
consequence  when  confined  to  the  individual  while  it  becomes 
a  great  and  fearsome  i)ower  against  the  employer  when 
participated  in  by  a  large  portion,  if  not  all,  of  his  employees. 
The  insistence  upon  the  legal  right  to  terminate  the  employ- 
ment, backed  by  force  of  nimibers  and  careful  organization, 
no  doubt  frequently  becomes  a  threat  of  financial  annihilation, 
as  much  or  more  effective  in  securing  acquiescence  in  demands 
than  would  be  a  threat  of  physical  violence.  However  this 
may  be,  the  above  doctrine  is  thoroughly  engrafted  in  a  long 
line  of  judicial  decisions  and  this  court  may  not  depart 
therefrom. 

The  rights  of  the  employee  in  the  termination  of  his  employ- 
ment, thus  settled,  have  been  likewise  extended  to  his  right 
to  iinportime  customers  and  business  associates  of  the 
employer  to  cease  business  dealings  with  the  employer.  It 
is  said  that  no  man  needs  a  reason  for  terminating  all  business 
relations  with  another,  and  that  the  assignment  of  an  insuflB- 
cient  reason  does  not  affect  the  right  to  so  terminate  such 
relationships.  {Gill  Engraving  Co.  v.  Doerry  214  Fed.  Rep. 
111.)  This  opens  the  door  for  the  employee  to  accompany 
such  importimities  to  customers  and  business  associates  with 
the  announced  intention  upon  the  part  of  the  employees  of  the 
latter  to  terminate  their  emplo}maent  and  to  strike  unless 
such  customers  and  business  associates  observe  the  demands 
made. 

The  latter  plan  of  action  is  what  is  known  generally  as  a 
boycott.  It  looks  to  the  disruption  of  the  business  connec- 
tions, means  of  trade  and  livelihood  of  the  employer,  through 
threatened  attack  upon  the  business  of  such  customers  and 
business  associates.  Such  a  course  of  conduct  has  frequently 
received  the  sanction  of  our  courts  as  being  predicated  upon 
certain  definite  and  well-recognized  legal  and  constitutional 
rights  in  the  employee.  {Park  &  Sons  Co.  v.  Nat.  Druggists^ 
Asm.,  175  N.  Y.  40;  MiUs  v.  United  States  Printing  Co.,  99 
App.  Div.  611.) 

The  various  judicial  holdings  to  the  above  effect  have 
produced  a  situation  where  both  sides  to  these  controversies 
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invariably  insist  that  the  result  pro  or  con,  is  an  invasion  of 
legal  rights.  This  has  become  so  marked  that  it  has  been 
written  that  situations  may  and  do  arise  in  these  controversies 
where  each  party  asserts  only  constitutional  and  equal  rights 
so  that  there  is  a  clash  of  such  rights.  Under  such  circum- 
stances it  is  said  that  equity  is  powerless  to  grant  relief  and 
that  the  damage  ensuing  is  without  redress.  {Gill  Engraving 
Co.  V.  DoerTy  supra.) 

But  running  throughout  all  the  decisions  upon  these 
questions  there  is  to  be  found  a  common  thread  in  which  is 
found  the  test  which  solves  the  rights  of  the  parties.  This 
common  idea  is  that  the  powers  and  rights  declared  to  rest  in 
individuals  or  combinations  of  individuals,  although  lawful 
in  and  of  themselves,  are  not  to  be  used  in  furtherance  of  an 
unlawful  or  malicious  purpose.  In  other  words,  the  great 
right  cannot  be  made  an  engine  of  oppression,  for  oppression's 
sake  only.  This  conception  first  gained  its  foothold  in  this 
State  under  the  case  of  Curran  v.  Galen  (152  N.  Y.  33).  That 
decision  arose  upon  a  demurrer.  The  complaint  charged 
the  combination  and  the  use  of  claimed  rights  for  a  mahcious 
piupose.  In  discussing  this  aspect  of  malice,  that  court 
said:  "  Public  policy  and  the  interests  of  society  favor  the 
utmost  freedom  in  the  citizen  to  pursue  his  lawful  trade 
or  calling,  and  if  the  purpose  of  an  organization  or  combina- 
tion of  workingmen  be  to  hamper,  or  to  restrict,  that  freedom, 
and,  through  contracts  or  arrangements  with  employers,  to 
coerce  other  workingmen  to  become  members  of  the  organiza- 
tion and  to  come  under  its  rules  and  conditions,  under  the  pen- 
alty of  the  loss  of  their  position,  and  of  deprivation  of  employ- 
ment, then  that  purpose  seems  clearly  unlawful  and  miUtates 
against  the  spirit  of  our  government  and  the  nature  of  our 
institutions.  The  effectuation  of  such  a  purpose  would  con- 
flict with  that  principle  of  public  policy  which  prohibits 
monopolies  and  exclusive  privileges.  It  would  tend  to  deprive 
the  pubhc  of  the  services  of  men  in  useful  emplosmaents  and 
capacities.  It  would,  to  use  the  language  of  Mr.  Justice 
Barrett  in  People  ex  rel.  Gill  v.  SniHh  (5  N.  Y.  Cr.  Rep.  at 
p.  613),  '  impoverish  and  crush  a  citizen  for  no  reason  con- 
nected in  the  slightest  degree  with  the  advancement  of  wages, 
or  the  maintenance  of  the  rate.' 
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"  Every  citizen  is  deeply  interested  in  the  strict  maintenance 
of  the  constitutional  right  freely  to  pursue  a  lawful  avocation, 
under  conditions  equal  as  to  all,  and  to  enjoy  the  fruits  of  his 
labor,  without  the  imposition  of  any  conditions  not  required 
for  the  general  welfare  of  the  community.  The  candid 
mind  should  shrink  from  the  results  of  the  operation  of  the 
principle  contended  for  here;  for  there  would  certainly  be  a 
compulsion,  or  a  fettering,  of  the  individual,  glaringly  at 
variance  with  that  freedom  in  the  pursuit  of  happiness,  which 
is  believed  to  be  guaranteed  to  all  by  the  provisions  of  the 
fundamental  law  of  the  State.  The  sympathies,  or  the  fellow- 
feeling  which,  as  a  social  principle,  underlies  the  association 
of  workingmen  for  their  common  benefits,  are  not  consistent 
with  a  purpose  to  oppress  the  individual  who  prefers  by  single 
effort  to  gain  his  livelihood.  If  organization  of  workingmen 
is  in  line  with  good  government,  it  is  because  it  is  intended 
as  a  legitimate  instrumentality  to  promote  the  conunon 
good  of  its  members.  If  it  militates  against  the  general 
public  interest,  if  its  powers  are  directed  towards  the  repres- 
sion of  individual  freedom,  upon  what  principle  shall  it  be 
justified?  *' 

The  necessity  for  such  a  rule  is  obvious  although  perhaps 
best  seen  by  illustration  from  extreme  cases.  Thus,  the  right 
to  strike  and  to  threaten  to  strike  are  lawful  in  and  of  them- 
selves. Yet  if  a  representative  of  organized  labor  should  so 
far  prostitute  his  powers  as  to  demand  of  the  employer  the 
pa3maent  of  tribute  to  him  personally  as  a  condition  for  not 
calling  a  strike,  I  assume  no  court  would  long  hesitate  in  reach- 
ing the  conclusion  that  the  attempted  use  of  such  means  for 
such  a  purpose  would  be  unlawful.  By  such  illustration 
it  is  not  intended  to  suggest  its  presence  in  this  case.  The 
illustration  is  used  solely  to  accentuate  the  necessity  for  the 
observance  of  the  rule  that  lawful  powers  become  unlawful 
when  used  as  instruments  of  oppression  and  destruction  of 
lawful  rights. 

The  rule  enunciated  in  Curran  v.  Galen  does  not  seem 
to  have  been  departed  from  in  this  State.  It  was  not  heartily 
approved  in  National  Protective  Association  v.  Cumming 
(supra),  but  it  was  followed  by  that  authority.  Attempted 
appUcation  of  the  rule  has  seemed  frequently  to  make  the 
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rights  of  litigants  to  depend  upon  distinctions  more  or  less 
fanciful  and  to  shroud  the  solution  of  these  questions  in 
uncertainty.  Yet  I  anticipate  that  such  result  is  brought 
about,  not  by  any  defect  in  the  rule  itself,  but  through  con- 
fusion in  applying  the  rule  to  the  facts  in  the  various 
cases. 

Thus  it  is  easily  determined  that  a  boycott  or  strike  predi- 
cated upon  violence,  induced  through  misrepresentations,  or 
violative  of  contractual  rights,  presents  unlawful  features. 
The  lawfulness  of  the  combination  and  all  its  eflPects  are  not 
so  easily  determined  when,  as  here,  there  has  been  no  violence 
or  threat  of  it,  no  misrepresentation  and  no  violation  of  contract 
for  employment. 

It  is  thus  seen  at  the  outset  of  inquiry  it  is  first  to  be  deter- 
mined what  motive  actuated  such  conduct.  And  this  inquiry 
itself  brings  confusion.  There  are  many  adjudicated  cases 
holding  that  labor  organizations  have  the  right  to  strike 
and  to  boycott  in  furtherance  of  a  purpose  of  general  good  and 
benefit  to  themselves  (such  as  shorter  hours  and  more  pay  or 
better  working  conditions).  Nor  does  the  incident  of  private 
injury  necessarily  attendant  upon  execution  of  such  general 
plan  render  unlawful  the  general  scheme.  It  seems  to  be 
conceded,  however,  that  if  the  primary  purpose  be  one  of 
punishment,  revenge  or  injury  then  the  general  argument  of 
good  to  labor  conditions  cannot  be  made  a  cloak  to  shield 
the  actors  from  the  consequences  of  acts  done  in  furtherance 
of  the  unlawful  purpose. 

I  take  it  that  the  purpose,  motive  or  intent  referred  to 
in  this  line  of  cases  is  the  one  immediately  in  hand.  Probably 
no  dispute  of  this  character  ever  arose,  not  open  to  the  argu- 
ment that  whatever  was  done  was  so  done  in  the  furtherance 
of  some  one's  conception  of  what  would  be  for  the  general 
good  of  organized  labor.  If  such  general  argument,  always 
available,  is  allowed  to  control,  then  the  distinction  ceases 
to  be  valuable  or  important  and  the  coiui;s  might  as  well 
hold  that  in  none  of  these  cases  is  there  redress.  Such  dis- 
tinction seems  to  be  intended  by  the  writers  of  these  various 
opinions  and  there  seems  to  be  always  presented  the  primary 
inquiry  of  the  real  immediate  object  sought.  If  that  object 
be  one  commendable  then  the  scheme  is  not  unlawful  although 
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involving  private  injury.  If  it  be  unlawful  it  may  not  be 
shielded  behind  general  arguments  of  real  or  fancied  good 
to  organized  labor. 

In  the  case  at  bar  the  trial  court  has  found  upon  ample 
evidence  that  the  primary  piUT)ose  sought  by  the  defendants 
was  the  injury  and  destruction  of  plaintiff's  business,  and 
that  although  perhaps  open  to  the  suggestion  that  there  was 
an  ultimate  hope  of  benefit  to  organized  labor,  the  immediate 
business  in  hand  was  to  injure  the  plaintiff.  If  these  facts 
are  well  grounded  in  this  record,  then  we  have  no  fxirther 
difficulty  for  such  a  piupose  is  unlawful  at  common  law 
whether  or  not  it  offends  any  particular  statute.  Such  a 
purpose  cannot  be  justified  by  argument  that  each  particular 
step  in  the  transaction  was  lawful  in  and  of  itself. 

In  determining  whether  the  intent  actuating  the  members 
of  the  combination  was  legal  or  otherwise,  we  have  the  aid 
of  various  statutory  enactments.  If  the  acts  complained  of 
in  fact  violate  some  express  statutory  provision,  then  clearly 
that  may  be  prohibited  and  at  the  suit  of  a  private  suitor. 
(Kellogg  v.  Sowerby,  190  N.  Y.  370;  Rourke  v.  EUc  Drug  Co., 
76  App.  Div.  145.)  In  this  connection  attention  is  directed 
to  section  680  of  the  Penal  Law  which  provides  by  subdivisions 
6  and  6  as  follows: 

"  If  two  or  more  persons  conspire:    *    *    * 

"  6.  To  prevent  another  from  exercising  a  lawful  trade  or 
calling,  or  doing  any  other  lawful  act,  by  force,  threats, 
intimidation,  or  by  interfering  or  threatening  to  interfere 
with  tools,  implements,  or  property  belonging  to  or  used  by 
another,  or  with  the  use  or  employment  thereof;  or, 

"  6.  To  conmut  any  act  injiuious  to  the  public  health,  to 
public  morals,  or  to  trade  or  commerce,  or  for  the  perversion 
or  obstruction  of  justice,  or  of  the  due  administration  of  the 
laws, 

"  Each  of  them  is  guilty  of  a  misdemeanor." 

It  would  seem  that  the  acts  foimd  by  the  trial  court  do 
offend  subdivision  6  of  the  above  section  680  of  the  Penal 
Law  in  that  they  were  designed  to  prevent  the  plaintiff  from 
exercising  a  lawful  trade  or  calling  by  threats  of  interference 
with  property  belonging  to  it.  Such  a  conception  requires 
that  the  word  "  property  "  in  this  instance  shall  be  construed 
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to  include  the  good  will  and  patronage  of  the  plaintiff.  For 
such  conclusion  there  is  judicial  authority.  {People  v.  Davis y 
159  App.  Div.  464;  Newton  Co.  v.  Erickson,  70  Misc.  Rep. 
291 ;  aifd.,  without  opinion,  144  App.  Div.  939.) 

The  application  of  subdivision  6  of  section  680  is  not  so 
clear.  By  this  subdivision  it  is  prohibited,  however,  to 
conspire  to  conunit  any  act  injurious  to  trade  or  conunerce. 
It  is  argued  by  appellants  that  this  section  can  have  no  force 
upon  the  facts  here  involved  for  the  reason  that  it  is  not 
proven  that  the  carting  and  draying  previously  done  by  the 
plaintiff  was  not  and  could  not  be  as  well  done  by  some  one 
else.  This  argument  is  answered  by  the  fact  found  that  at 
the  time  of  the  acts  complained  of  the  plaintiff  was  doing  the 
major  portion  of  that  work  in  the  city  of  Auburn.  The 
executed  purpose  of  the  combination  was  directed  to  putting 
the  plaintiff  out  of  business.  It  had  substantially  accomplished 
its  purpose.  This  removed  one  of  the  many  competitors  in 
that  line  of  business.  It  necessarily  tended  to  disrupt  and 
obstruct  the  free  flow  of  commodities  and  chattels.  Injury 
to  trade  and  conunerce  was  the  direct  result  of  the  executed 
purpose  of  the  combination  and  being  the  direct  result,  the 
consequence  must  be  presumed  to  have  been  intended. 

But  besides  and  beyond  this  statute  to  combine  for  the 
purpose  of  the  destruction  of  another's  business  is  unlawful  at 
common  law  and  such  seems  to  have  been  the  uniform  holding 
of  our  courts  from  the  time  of  Curran  v.  Galen  (supra)  and 
we,  therefore,  return  to  the  consideration  of  the  evidences  of 
such  a  purpose  to  be  found  in  this  record. 

The  intent  and  object  of  this  combination  were  properly 
handled  by  the  trial  court  as  a  question  of  fact.  Intent  is 
always  a  fact.  It  deals  with  the  mental  operations  of  the 
conspirators.  Such  mental  conception  is  usually,  as  here, 
susceptible  of  proof  only  circimistantially.  Men's  motives 
and  objects  are  judged  by  their  overt  acts,  purpose  invariably 
preceding  each  act.  These  findings  of  intent,  then,  are  to 
be  sustained  upon  the  entire  record  in  the  case,  if  at  all. 

It  appears  that  the  subject  of  controversy  involved  in  this 
case  was  not  primarily  one  of  wages.  The  object  sought  and 
resisted  was  the  recognition  of  organized  labor  and  its  employ- 
ment by  plaintiff.    Upon  failure  of  the  defendants  to  enlist 
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the  men  generally  and  their  further  failure  to  procure  the 
support  and  interest  of  the  plaintiff  itself,  these  defendants 
then  sought  to  force  the  result  they  had  been  unable  to  procure 
otherwise.  Their  first  step  was  to  list  the  plaintiff  as  unfair. 
In  the  parlance  of  labor  organizations  this  meant  simply 
non-recognition  of  and  failure  to  employ  organized  labor  as 
such.  Unfortunately  the  term  is  not  always  imderstood  by 
others  than  the  labor  combinations.  Various  organizations 
only  remotely  related  were  induced  to  lend  their  support 
and  to  enforce  their  moral  support,  with  demand  upon  their 
various  employers.  Each  of  such  employers  had  recognized 
oi^anized  labor.  Such  were  required  to  desist  from  all  business 
dealings  with  the  plaintiff.  And,  urged  by  the  great  labor 
organizations  and  the  combination  of  the  various  imions, 
such  a  demand  was  substantially  a  threat.  To  resist  it  meant 
serious  financial  loss  and  disruption  of  business.  The  various 
employers  adopted  the  expected  course,  actuated  by  self- 
interest,  and  such  had  no  primary  interest  in  the  dispute 
between  the  parties  to  this  litigation.  Their  acquiescence  was 
unwilling  and  forced.  The  intent  as  evidenced  by  these  acts 
was  to  deprive  the  plaintiff  of  all  patronage  unless-  it  jdelded 
to  the  demands  of  these  organizations.  That  such  was  the 
purpose  and  that  it  looked  to  the  complete  destruction  of 
plamtiff's  business,  if  necessary,  to  bring  about  that  result, 
cannot  be  gainsaid  upon  this  record.  It  is  no  answer  to  say 
that  such  a  course  of  conduct  might  ultimately  result  in 
benefit  to  organized  labor  through  bringing  within  its  dominion 
all  of  this  class  of  business.  Such  a  remote  and  ultimate 
hope  does  not  hide  the  primary  purpose  of  the  destruction 
of  property  rights.  I  deem  the  findings  in  this  respect  to 
be  well  grounded,  and  I,  therefore,  conclude  that  the  trial 
court  properly  disposed  of  this  question  of  fact  and  reached 
a  result  well  sustained  by  this  record. 

Such  a  destructive  purpose  renders  unlawful  the  entire 
combination  and,  despite  some  judicial  expressions  to  the 
contrary,  the  time  has  not  yet  come  when  the  courts  of  this 
State  are  powerless  to  interfere  and  preserve  constitutional 
and  property  rights  thus  assailed.  In  fact,  failure  or  laxity 
of  the  courts  in  this  respect  must  and  can  work  only  injury 
both  to  the  employer  of  labor  and  to  organized  labor  itself. 
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The  judgment  appealed  from  should  be  aflSrmed,  with 
costs. 

All  concurred,  except  Kruse,  P.  J.,  and  Merrell,  J.,  who 
dissented  in  a  memorandum  by  Kruse,  P.  J. 

Kruse,  p.  J.  (dissenting): 

The  controversy  between  the  parties  is  whether  the  work 
of  teaming,  which  the  plaintiflf  has  to  do,  shall  be  done  by 
union  labor  or  non-union  labor.  The  plaintiff  contends  that 
it  favored  the  open  shop  policy,  willing  to  treat  imion  and 
non-union  labor  alike  and  with  equal  fairness,  while  the 
defendants  contend  that  the  plaintiff  in  fact  discriminated 
against  and  was  unfair  to  union  labor.  The  defendant  the 
Central  Labor  Union  is  the  central  body  with  which  the  other 
defendant  labor  unions,  including  the  teamsters'  local  union, 
are  connected.  After  the  organization  of  the  Teamsters' Union 
a  representative  of  the  Central  Labor  Union  and  the  president 
of  the  local  Teamsters'  Union  tried  to  persuade  the  president 
of  the  plaintiff  to  aid  them  in  having  the  plaintiff's  teamsters 
join  the  local  Teamsters' Union,  but  the  suggestion  did  not 
meet  with  favor,  though  he  professed  to  be  neutral.  He  was 
president  of  the  Citizens  League,  which  was  an  organization 
in  the  interest  of  the  employers,  and  none  too  friendly  to 
organized  labor. 

Upon  the  refusal  of  the  plaintiff  to  assist  them  to  have 
its  work  done  by  imion  labor  the  plaintiff  was  placed  upon 
the  unfair  list.  That  means,  according  to  the  findings  of 
the  trial  court,  an  employer  who  refuses  to  treat  with  the 
labor  organizations,  refuses  to  employ  union  labor,  and  refuses 
to  give  to  his  employees  the  conditions  asked  for  by  labor 
organizations  with  respect  to  hours  of  labor,  shop  conditions 
and  other  similar  working  conditions. 

The  judgment  undertakes  to  relieve  the  plaintiff  from  the 
effect  of  placing  it  upon  the  unfair  list  by  enjoining  the 
defendants  from  enforcing  rules  or  orders  which  require  their 
members  to  quit  the  service  of  employers  who  patronize  the 
plaintiff. 

The  decision  seems  to  rest  upon  the  proposition  that  there 
was  an  unlawful  combination  and  conspiracy  (1)  to  prevent 
the  plaintiff  from  carrying  on  its  business  by  threats  and 
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intimidation;  and  (2)  to  commit   acts  injurious  to  trade  and 
commerce. 

None  of  the  defendants  had  any  ill  will  toward  the  plaintiff 
or  the  teamsters  in  its  employ.  Their  sole  and  only  purpose 
in  placing  the  plaintiff  upon  the  unfair  list  was  to  have  the 
plaintiff's  teaming  work  done  by  union  labor.  Neither  was 
there  any  force  or  violence  used  to  accomplish  that  purpose. 
I  think  it  clearly  appears  that  the  primary  purpose  of  the 
defendants  was  not  the  destruction  of  the  plaintiff's  business, 
but  the  resulting  injury  was  a  mere  incident  in  accomplishing 
a  lawful  purpose.  The  destruction  of  plaintiff's  business 
would  harm  rather  than  benefit  the  defendants.  There 
would  be  one  less  business  enterprise  requiring  labor. 

The  trial  coxirt  finds  that  the  ultimate  hope  of  the  defendant 
was  to  better  the  conditions  of  the  members  of  the  imion, 
by  bringing  into  its  organization  all  of  the  craftsmen  and 
laborers  in  Auburn,  so  that  their  united  efforts  for  higher 
wages,  shorter  hoiu^  and  better  working  conditions  might  be 
more  persuasive  and  effectual,  and  that  without  such  motive 
or  ultimate  purpose  the  boycott  would  not  have  been  inaugu- 
rated. This  purpose  is  quite  in  accord  with  the  declarations 
of  principles  and  the  constitutions  and  by-laws  of  the  various 
defendant  labor  organizations.  They  declare  it  to  be  the 
duty  of  every  laboring  man  to  use  his  utmost  endeavors  to 
seciire  the  amelioration  of  the  laboring  classes  generally,  and 
to  that  end  unite  the  various  trades  and  labor  organizations 
of  the  city  so  as  to  form  one  brotherhood  for  the  defense  of 
the  rights  and  protection  of  the  interests  of  the  laboring  masses. 
They  favor  the  rigid  enforcement  of  all  existing  beneficial 
labor  laws,  especially  those  requiring  compulsory  education 
and  the  abolition  of  the  truck  system,  favor  arbitration  and 
the  use  of  every  honorable  means  to  adjust  difficulties  which 
may  arise  between  workmen  and  employers,  and  to  labor 
assiduously  for  the  development  of  a  plan  of  action  that  may 
be  beneficial  to  both  parties. 

If  the  purpose  of  this  combination  was  simply  to  carry 
out  these  declared  principles  and  purposes,  I  think  the  com- 
bination was  not  illegal,  although  what  was  done  had  the 
effect  to  injure  the  plaintiff's  business.  Employees,  as  well  as 
employers,  are  injxu^d  every  day  in  their  trade  and  employ- 
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ment  by  their  competitors,  and  if  the  means  are  not  unlawful 
they  are  without  legal  redress.  It  should  be  borne  in  mind 
that  this  action  is  not  to  redress  any  grievance  or  enforce 
any  right  of  either  the  plaintiff's  teamsters  or  the  plaintiflF's 
customers,  and  the  question  is  not  whether  the  plaintiff  has 
been  or  will  be  injured,  but  whether  the  injury  is  the  result 
of  an  illegal  combination  and  unlawful  acts. 

While  these  organizations,  outside  of  the  central  organiza- 
tion, are  composed  of  different  classes  of  laborers,  they  are 
in  fact  associated  together  as  one  body  in  a  common  purpose 
for  their  own  betterment.  To  accomplish  this  purpose  I 
think  they  had  the  right  to  say  to  the  employers:  If  you 
employ  the  plaintiff,  who  refuses  to  recognize  us  and  give 
our  members  emplojnment,  we  will  refuse  to  work  for  you. 

Much  has  been  said  and  written  upon  the  subject  of  boycott. 
The  word  itself  is  comparatively  new,  but  the  practice  is  as 
old  as  hmnan  history.  It  has  been  used  frequently  and 
effectively  in  all  sorts  of  controversies,  both  by  individuals 
and  nations.  The  decisions  of  the  courts  are  by  no  means 
in  accord  upon  the  question,  and  to  collate  them  and  enter 
into  a  long  discussion  of  them  would  serve  no  useful  purpose. 
This  diversity  of  opinion  exists  in  nearly  every  State  of  the 
Union,  as  well  as  in  the  Federal  coiuts.  ^ 

I  content  myself  by  citing  but  one  decision,  that  of  the 
Court  of  Appeals  of  this  State  {National  Protective  Assn. 
V.  Gumming  J 170  N.  Y.  315).  The  question  was  there  elabo- 
rately discussed  by  three  of  the  judges.  While  they  were  not 
in  accord,  nearly  all,  if  not  every  member,  agreed  to  certain 
principles  laid  down  in  that  decision.  I  forbear  to  quote  at 
length  from  the  opinions,  but  all  the  judges  agreed  to  the 
proposition  that  workingmen  have  the  right  to  organize  to 
secure  higher  wages,  shorter  hours  of  labor,  and  to  better  their 
conditions  generally.  They  have  the  right  to  strike  and  to 
cease  work  in  order  to  secure  any  lawful  benefit  to  the  members 
of  the  organization,  and  they  have  the  right  to  do  all  these 
things  as  a  body  and  by  prearrangement,  provided  the  object 
is  not  to  gratify  malice  or  inflict  injury  upon  others. 

I  think  the  doctrine  of  that  decision  requires  the  reversal 
of  this  judgment.  If  the  purpose  of  placing  the  plaintiff 
upon  the  unfair  list  had  been  merely  to  injure  the  plaintiff. 
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and  the  request  to  employ  union  teamsters  a  mere  pretext, 
the  action  of  the  defendant  was  unjustified  and  illegal.  But 
if  it  was  to  obtain  the  work  for  the  defendant's  members 
they  acted  within  their  legal  rights,  although  it  had  the  effect 
of  displacing  others,  and  to  injure  the  plaintiff's  business. 

I  think  that  judgment  should  be  reversed  and  the  complaint 
dismissed. 

Mebbell,  J.,  concurred. 

Judgment  aflSrmed,  with  costs. 


Saba  F.  Robebtson,  as  Administratrix,  etc.,  of  Walteb  A. 
Robebtson,  Deceased,  Respondent,  v.  Chables  B.  Towns 
Hospital  and  Chables  B.  Towns,  Appellants. 

Second  Department,  May  11, 1917. 

NegUgence  —  failure  of  hospital  attendants  to  guard  against  suicide 
of  patient  —  evidence  raising  question  for  jury  —  duties  of  private 
hospital  corporation  and  attendants  —  failure  to  prove  whether 
hospital  was  operated  by  corporation  or  by  individual  defendant. 

Action  against  an  incorporated  hospital  and  an  individual  as  codefendants 
to  recover  for  the  death  of  a  patient  who  was  being  treated  for  alcoholism 
and  who  committed  suicide  by  breaking  the  glass  of  a  lavatory  window 
jand  leaping  therefrom.  There  was  no  evidence  that  the  decedent  had 
exhibited  indications  of  suicidal  mania,  but  there  was  evidence  to  the 
effect  that  he  suffered  from  an  alcoholic  delusion  that  he  was  threatened 
with  bodily  injuries  from  an  imaginary  foe  from  whom  he  had  an  impulse 
to  escape.  Evidence  examined,  and  hdd,  to  raise  a  question  for  the  jury 
as  to  whether  the  physician  or  nurse  in  attendance  should  not,  in  the 
exercise  of  the  requisite  skill  and  care,  have  foreseen  the  casualty  and  have 
protected  the  decedent  from  the  unguarded  window  in  the  bathroom. 

It  is  the  duty  of  the  owner  of  a  sanatorium  conducted  for  private  gain  to  use 
reasonable  care  and  diligence  not  only  in  treating  but  in  safeguarding 
a  patient,  me^ured  by  the  capacity  of  the  patient  to  provide  for  his  own 
safety.  An4  to  this  end  physicians  and  nurses  possessing  reasonable  learn- 
ing and  skill  such  as  is  ordinarily  possessed  by  persons  similarly  engaged 
must  be  employed,  and  they  must  act  with  reasonable  care  and  diligence. 

A  verdict  for  the  plaintiff  against  both  the  corporation  and  the  individual 
defendant  will  be  reversed,  however,  where  there  was  no  evidence  upon 
which  the  jury  could  base  a  finding  that  the  hospital  was  operated  by  the 
corporation  and  by  the  individual  defendant  jointly  as  master  of  the  neg- 
ligent servant. 
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Appeal  by  the  defendants,  Charles  B.  Towns  Hospital 
and  another,  from  a  judgment  of  the  Supreme  CJourt  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Nassau  on  the  28th  day  of  March,  1916,  upon  the  verdict 
of  a  jury  for  $12,500,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  same  day  denying  defendants'  motion  for 
a  new  trial  made  upon  the  minutes. 

/.  R.  Oeland  [Owen  W.  Bohan  with  him  on  the  brief],  for  the 
appellants. 

Henry  A.    Uterhart,  for  the  respondent. 

Stapleton,  J.: 

An  administratrix  of  a  decedent  recovered  damages  against 
a  corporation  and  an  individual  for  neglect  which  caused  her 
intestate's  death.  The  decedent  periodically  was  a  heavy 
drinker  of  intoxicating  liquor.  A  day  came  when  his  family 
physician,  finding  him  suffering  from  alcoholism,  advised 
him  to  go  to  a  sanatorium  for  treatment.  He  was  admitted 
on  that  day,  March  11,  1915.  His  treatment  was  paid  for. 
The  person  who  received  him  and  with  whom  the  arrange- 
ments were  made  said  good  care  would  be  given  him.  He  was 
assigned  to  a  room  on  the  third  floor,  which  he  shared  with 
a  patient  named  Munnich.  The  one  window  in  that  room 
was  guarded  with  a  metallic  grating.  There  is  no  evidence 
that  between  the  date  of  his  admission  and  the  following 
Sunday,  March  14,  1915,  he  was  affiicted  with  delirium  or 
was  of  unsound  mind.  On  the  afternoon  of  that  Simday  he 
was  visited  by  his  wife,  who  remained  with  him  until  about 
six  o'clock.  About  eight  o'clock  a  doctor  and  a  nurse  attached 
to  the  hospital  found  him  in  the  room  with  an  uplifted  pitcher 
in  his  hand,  after  he  had  driven  forth  his  room  mate,  Mimnich. 
The  doctor's  attention  was  attracted  to  the  incident  by  having 
heard,  while  in  his  own  room,  a  few  feet  away,  a  sound  like 
"  rattling  the  screen; "  that  is,  the  metallic  grating  on  the 
window.  To  the  doctor  and  the  nurse  decedent  falsely  charged 
Mimnich  with  an  attempt  to  kill  him.  He  was  thereupon 
persuasively  subdued  and  his  fear  apparently  dispelled.  He 
then  started  for  the  lavatory,  which  he  had  been  accustomed 
to  use  daily.  He  was  required  to  wait  an  instant  while 
another  person,  who  was  using  it,  came  out.    He  entered, 
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closing  the  door  leading  to  it.  The  female  nurse,  seeing 
hirn  go  in,  asked  the  doctor  to  accompany  him.  The  doctor 
was  about  to  do  so  instantly  when  he  heard  a  crash.  He 
rushed  in.  He  saw  the  body  of  the  decedent  falling  through 
the  window,  which  was  of  ground  opaque  glass  and  was  not 
guarded.  He  grasped  the  decedent  but  could  not  hold  him, 
and  he  fell  to  the  groimd.  A  few  minutes  afterwards  decedent 
died  from  the  injury  thus  caused. 

There  is  no  evidence  that  he  had  suicidal  mania.  An 
effort  to  show  by  opinion  evidence  that  he  had  deliriimi 
tremens  was  unsuccessful.  In  answer  to  a  hypothetical 
question,  a  skilled  witness,  who  had  not  seen  the  patient, 
testified  to  an  opinion  that  the  patient  was  mentally  affected 
by  alcohol  and  that  he  had  delusions.  The  fact  that  the 
patient  jumped  through  the  window  was  a  help  to  the  doctor 
in  forming  that  opinion.  Suicide  is  not  among  the  tendencies 
of  those  suffering  from  the  delusions  to  which  the  doctor 
referred.  One  of  the  delusions  is  that  the  patient  feels  that 
something  is  going  to  happen  to  him.  The  doctor  testified: 
'*  The  majority  of  cases  I  have  come  in  contact  with  they 
are  afraid  somebody  is  after  them.  They  are  either  chasing 
them  with  a  gim,  ax  or  a  knife.  They  have  fear  always  some- 
body is  after  them  and  they  are  trying  to  escape.  They  have 
fear  of  being  killed  or  injured."  The  judgment  of  the  patient 
is  poor.  In.  reciting  the  foregoing,  we  have  been  summariz- 
ing evidence,  and  not  stating  propositions  necessarily  soimd. 

It  is  the  duty  of  the  owner  of  a  sanatorium  conducted  for 
private  gain  to  use  reasonable  care  and  diligence  not  only  in 
treating  but  in  safeguarding  a  patient,  measured  by  the 
capacity  of  the  patient  to  provide  for  his  own  safety.  In 
the  discharge  of  this  duty,  physicians  and  nurses  possessing 
that  reasonable  degree  of  learning  and  skill  that  is  ordinarily 
possessed  by  persons  similarly  engaged  must  be  employed, 
and  they  must  act  with  reasonable  care  and  diUgence. 
(Hogan  v.  Hospital  Company,  63  W.  Va.  84,  cited  id  Stone  v. 
Eisen  Co.,  219  N.  Y.  206.) 

The  case  is  barren  of  evidence  that  conscious  suicide  should 
have  been  foreseen.  There  is,  however,  evidence  that  the 
patient  had  a  delusion  that  his  room  mate  had  a  design  to 
kill  him,  and  it  is  inferable  that  he  shook  the  window  screen 
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in  his  bedroom  in  an  attempt  to  escape  from  his  imaginary 
assailant.  There  is  evidence  that  he  had  alcoholic  delusions 
and  that  fear  of  bodily  harm  and  an  impulse  to  escape  an 
imaginary  foe  are  characteristic  of  these  delusions.  There 
is  evidence  that  the  delusion  may  manifest  itself,  disappear 
and  shortly  recur.  There  is  evidence  that  he  was  placed  in 
a  room  with  a  guarded  window. 

We  think  the  evidence  recited  presents  a  question  for 
the  jury  as  to  whether  the  phjrsician  or  the  nurse  should 
not,  in  the  exercise  of  the  requisite  skill  and  care,  have  fore- 
seen such  a  casualty  and  protected  the  decedent  from  the 
unguarded  window  in  the  bathroom.  {Hogan  v.  Hospital 
Co.,  supra;  Wetzel  v.  Omaha  Maternity  &  General  Hospital 
Assn.,  96  Neb.  636.) 

The  judgment  must  be  reversed,  however.  The  verdict 
is  against  both  the  corporate  and  the  individual  defendant. 
There  was  evidence  upon  which  the  jury  might  have  found 
either  liable,  but  no  evidence  upon  which  they  could  be  held 
jointly.  The  phyisicians  and  the  nin^e  were  not  the  servants 
of  both.  The  jury  did  not  decide  who  was  the  master.  The 
corporation  operated  the  hospital  or  it  did  not.  If  it  did, 
it  could  be  liable;  if  it  did  not,  and  the  individual  defendant 
was  the  actual  operator  and  master,  why  should  there  be 
a  judgment  against  it.^ 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Jenks,  p.  J.,  Mills  and  Rich,  JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs 
to  abide  the  event. 


The  People  op  the  State  of  New  York,  Respondent,!;.  Tran- 
sit Development  Company,  Appellant.    (Appeal  No.  1.) 

Second  Depaxtment,  May  25,  1917. 

Labor  Law,  section  8a,  construed  —  "factory'* — emergency  repair 
shop  in  power  house. 

An  emergency  repair  shop  maintained  by  an  electric  railway  company  at 
its  power  house,  where  only  lighter  parts  are  made  and  only  four  or  five 
machinists  and  their  helpers,  seven  or  eight  men  in  all,  are  employed 
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is  a  '*  factory  "  within  the  meaning  of  section  8a  of  the  Labor  Law,  pro- 
viding for  twenty-four  oonsecutiye  hours  of  rest  in  every  calendar  week. 
In  construing  this  section  the  court  should  endeavor  to  ascertain  its  fair 
and  reasonable  meaning,  avoiding  a  construction  which  either  extends  or 
limits  its  meaning  beyond  that  which  was  evidently  intended. 

Appeal  by  the  defendant,  Transit  Development  Company, 
from  a  judgment  of  a  Court  of  Special  Sessions  held  by  a  city 
magistrate  of  the  city  of  New  York  rendered  on  the  23d  day 
of  October,  1916,  convicting  the  defendant  of  violating  section 
8a  of  article  2  of  the  Labor  Law.  (See  Consol.  Laws,  chap. 
31  [Laws  of  1909,  chap.  36],  §  8a,  added  by  Laws  of  1913, 
chap.  740,  as  amd.  by  Laws  of  1914,  chaps.  388,  396,  and 
Laws  of  1915,  chaps.  321,  357,  648.) 

Af .  B.  Hoffman  [George  D.  Yeomans  with  him  on  the  brief], 
for  the  appellant. 

Harry  G.  Anderson,  Assistant  District  Attorney  [Harry  E. 
Lewis,  District  Attorney,  with  him  on  the  brief],  for  the 
respondent. 

Stapleton,  J.: 

The  Transit  Development  Company,  a  subsidiary  corpora- 
tion of  the  Brooklyn  Rapid  Transit  Company,  is  engaged,  at 
its  Kent  avenue  power  house,  in  generating  and  supplying 
electricity  for  the  operation  of  the  several  lines,  street  and 
elevated,  of  that  railroad  system.  Li  the  basement,  closed 
in  by  '^  a  little  curtain  wall,"  there  is  a  machine  shop,  operated 
by  power,  where  small  parts,  such  as  pistons  and  valve  rods, 
are  made  and  kept  in  stock  for  use  when  needed,  and  where 
old  parts  are  repaired.  The  shop  is  used  principally  for 
emergency  purposes.  The  machinists  there  employed  assem- 
bled parts  and  adjusted  them  when  machines  broke  down. 
They  had  to  do  %ny  other  work  in  the  power  house  that  they 
were  required  to  perform.  Only  the  lighter  parts  are  made  in 
the  shop,  the  heavier  stuff  being  sent  to  the  regular  main- 
tenance shoi)s,  which  are  remote  from  the  power  house,  one 
being  in  East  New  York  and  the  other  at  Bay  Ridge. 

In  the  shop  were  four  or  five  machinists  and  their  helpers  — 
seven  or  eight  men  in  all.  Among  them  was  one  Machiels, 
App.  Div.— Vol.  CLXXVni.        19 
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a  machinist,  who,  to  a  factory  inspector  for  the  State  Indus- 
trial Commission,  complained  that  between  May  14,  1916, 
and  May  21,  1916,  both  dates  inclusive,  he  was  not  allowed 
twenty-four  consecutive  hours  of  rest.  An  information,  signed 
by  the  factory  inspector,  accused  the  Transit  Development 
Company  of  having  unlawfully  violated  and  omitted  "  to 
comply  with  the  provision  of  section  8-a-3  of  article  II  of  an 
act  of  the  Legislature  of  this  State,  entitled  ^An  Act  relating 
to  labor,  constituting  chapter  31  of  the  Consolidated  Laws,' 
being  chapter  36,  Laws  of  1909,  as  amended,  in  that  it  as 
proprietor  of  the  machine  shop  factory  at  502  Kent  avenue, 
borough  of  Brooklyn,  city  of  New  York,  did  not  allow  at 
least  twenty-four  consecutive  hours  of  rest  during  the  afore- 
mentioned period,  a  calendar  week,  to  one  August  Machiels 
of  57  South  10th  street,  borough  of  Brooklyn,  city  of  New. 
York,  who  was  employed  in  said  factory  during  said  period." 

In  a  Court  of  Special  Sessions  held  by  a  city  magistrate  the 
Transit  Development  Company  was  convicted  of  having  vio- 
lated the  statute  and  was  sentenced  to  pay  a  fine  of  twenty 
dollars.  (See  Penal  Law,  §  1275,  as  amd.  by  Laws  of  1913, 
chap.  349.)    From  that  judgment  it  appeals  to  this  court. 

The  question  at  issue  is  whether  the  appellant  was  engaged 
in  maintaining  a  factory  within  the  meaning  of  the  statute. 
''  In  construing  this  statute  we  should  endeavor  to  ascertain 
its  fair  and  reasonable  meaning,  avoiding  a  construction  which 
either  extends  or  limits  its  provisions  beyond  that  which  was 
evidently  intended."  {Schapp  v.  Bloomer,  181  N.  Y.  125, 
128.)  The  statute  (Labor  Law,  chap.  36,  Laws  of  1909,  con-* 
stituting  Consol.  Laws,  chap.  31,  as  amd.  by  Laws  of  1913, 
chap.  740;  Laws  of  1914,  chap.  396;  Laws  of  1915,  chap. 
648)  in  part  reads: 

"  §  8-a.  One  day  of  rest  in  seven.  1.  Every  employer  of 
labor  engaged  in  carrying  on  any  factory  or  mercantile  estab- 
lishment in  this  State  shall  allow  every  person,  except  those 
specified  in  subdivision  two,  and  as  otherwise  herein  pro- 
vided, employed  in  such  factory  or  mercantile  establishment 
at  least  twenty-four  consecutive  hours  of  rest  in  every  calen- 
dar week.'* 
;    Machiels  was  not  in  one  of  the  excepted  classes. 

Section  2  of  the  Labor  Law,  as  amended  by  chapter  650  of 
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the  LawB  of  1916,  defining  "  factory  "  and  "  work  for  a  fac- 
tory," reads: 

"The  tenn  factory  when  used  in  this  chapter,  shall  be 
construed  to  include  any  mill,  workshop,  or  other  manufac- 
turing or  business  establishment  and  all  buildings,  sheds, 
structures  or  other  places  used  for  or  in  connection  therewith, 
where  one  or  more  persons  are  employed  at  labor,  except 
dry  dock  plants  engaged  in  making  repairs  to  ships,  and 
except  power  houses,  generating  plants,  bams,  storage  houses, 
sheds  and  other  strictures  owned  or  operated  by  a  public 
service  corporation,  other  than  construction  or  repair  shops, 
subject  to  the  jurisdiction  of  the  Public  Service  Commission 
imder  the  PubUc  Service  Commissions  Law.  Work  shall  be 
deemed  to  be  done  for  a  factory  within  the  meaning  of  this 
chapter  whenever  it  is  done  at  any  place,  upon  the  work 
of  a  factory  or  upon  any  of  the  materials  entering  into  the 
product  of  the  factory,  whether  under  contract  or  arrangement 
with  any  person  in  charge  of  or  connected  with  such  factory 
directly  or  indirectly  through  the  instrumentality  of  one  or 
more  contractors  or  other  third  persons." 

The  appellant  argues  that  the  fair  and  reasonable  meaning 
of  the  words  "  construction  or  repair  shops  "  should  be  limited 
to  those  repair  and  construction  shops  where  general  con- 
struction and  repair  work  is  carried  on,  and  should  not  be 
extended  to  include  purely  maintenance  work  in  a  generating 
plant.  It  further  argues  that  the  phrase  ''  other  than  con- 
struction or  repau*  shops  "  modifies  '^  other  structures  "  and 
does  not  refer  back  to  ''power  houses,  generating  plants,  bams, 
storage  houses,  sheds."  We  are  not  convinced  by  either 
argument. 

From  the  operation  of  the  statute,  the  Legislatiu^,  by 
definition,  specifically  exempted  power  houses  and  generating 
plants  owned  or  operated  by  a  public  service  corporation; 
but  then,  with  particularity,  it  excludes  repair  shops  from 
the  benefit  of  the  exemption.  No  distinction  is  expressed 
between  a  shop  in  which  emergency  repairs  are  made  and 
a  shop  in  which  general  repairs  are  made.  The  workshop 
in  which  Machiels  was  employed  is  a  repair  shop.  Had  it 
been  housed  in  a  building  separate  and  apart  from  the  power 
house,  there  would  not,  we  think,  be  any  question  that  those 
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employed  in  it  are  entitled  to  twenty-four  consecutive 
hours  of  rest  in  every  calendar  week.  Why  should  the  circum- 
stance that  it  is  operated  imder  the  same  roof  make  a  difference  ? 
We  cannot  reason  why. 

The  judgment  of  conviction  of  the  Court  of  Special  Sessions 
should  be  affirmed. 

Jenks,  p.  J.,  Thomas,  Mili^  and  Rich,  JJ.,  concurred. 

Judgment  of  conviction  of  the  Court  of  Special  Sessions 
affirmed. 


Fred  R.  Butterfield,  Appellant,  v.  The  State  of  New 
York,  Respondent. 

Third  Department,  May  2,  1917. 

Court  of  Claims  —  Code  of  CItU  Procedure,  section  264,  oonstrued  — 
"  notice  of  intention  to  file  claim." 

Where  a  claim  is  filed  with  the  Court  of  Claims  and  with  the  Attomey- 
Qeneral  within  six  months  after  it  accrues,  it  is  equivalent  to  a  *'  notice 
of  intention  to  file,"  and  is  a  substantial  compliance  with  section  264 
of  the  Code  of  Civil  Procedure. 

The  object  of  said  requirement  of  the  Code  is  to  enable  the  State  to  prepare 
to  meet  the  claim,  and  if  the  claim  is  filed  in  both  offices  within  the  six 
months,  it  must  be  equivalent,  for  all  practical  purposes,  to  giving  notice 
that  the  claim  will  be  filed. 

Appeal  by  the  plaintiff,  Fred  R.  Butterfield,  from  a  decision 
and  judgment  of  the  Court  of  Claims,  entered  in  the  oflBce  of 
the  clerk  of  said  court  on  the  8th  day  of  June,  1916,  dismissing 
his  claim. 

W.  E.  Young  [W.  Chase  Young  of  coimsel],  for  the  appellant. 

Egburt  E.  Woodbury,  Attorney-General  [Edmund  H.  Lewisy 
Deputy  Attorney-General,  of  counsel],  for  the  respondent. 

Kellogg,  P.  J.: 

A  single  question  is  presented  on  this  appeal — whether 
the  filing  of  a  claim  with  the  Court  of  Claims  and  with  the 
Attorney-General,  within  six  months  after  it  accrues,  is  a 
substantial  compliance  with  section  264  of  the  Code  of  Civil 
Procedure,  from  which  we  quote:  ''  No  claim    *     *     *    shall 
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be  maintained  against  the  State  unless  the  claimant  shall 
within  six  months  after  such  claim  shall  have  accrued,  file 
in  the  oflSce  of  the  clerk  of  the  Court  of  Claims  and  with  the 
Attorney-General  a  written  notice  of  intention  to  file  a  claim 
against  the  State,  stating  the  time  when,  and  the  place  where 
such  claim  arose  and  in  detail  the  natiu'e  of  the  same,  which 
notice  shall  be  signed  and  verified  by  the  claimant  before  an 
officer  authorized  to  administer  oaths." 

The  Court  of  Clahns  (10  State  Dept.  Rep.  38,  42)  felt  con- 
strained by  Cotriss  v.  Village  of  Medina  (139  App.  Div.  872) 
to  dismiss  the  claim  on  the  ground  that  such  notice  had  not 
been  filed.  In  that  case  the  cause  of  action  arose  July  24, 1908. 
The  charter  of  the  village  of  Medina  *  required  that  all  claims 
for  damage  "  shall  within  six  months  after  the  happening  of 
such  damage  or  injury,  be  presented  to  the  board  of  trustees 
of  said  village,  by  a  writing  signed  by  the  claimant  and  prop- 
erly verified  by  him,  describing  the  time,  place,  cause  and 
extent  of  the  damage  or  injury,  and  the  omission  to  present 
such  claim  as  aforesaid  within  said  time  shall  be  a  bar  to  any 
action  or  proceeding  against  said  village.  No  action  for  any 
such  damage  or  injury  shall  be  maintained  unless  commenced 
within  two  years  from  the  happening  of  the  same."  The 
action  was  brought  within  two  months  after  the  injury,  but  it 
was  held  that  the  plaintiff  could  not  recover  as  no  verified  claim 
was  presented  as  required  by  statute.  The  decision  was  right,* 
and  was  within  the  true  spirit  of  section  322  of  the  Village 
Law  then  in  force  (Laws  of  1908,  chap.  300,  now  Village  Law, 
sec.  341  in  the  Consolidated  Laws).t  Those  statutes  pro- 
viding that  the  action  shall  not  be  brought  within  thirty  days 
after  the  claim  is  so  presented,  make  it  clear  that  the  notice 
is  required  not  only  to  enable  the  village  to  prepare  its  defense 
and  ascertain  the  facts,  but  also  to  adjust  and  settle  the 
claim  before  suit  and  thus  save  the  expense  of  litigation. 

The  Code  provision  we  have  been  considering  was  not 
intended  to  protect  the  State  from  costs,  as  the  Court  of 

♦See  Laws  of  1874,  chap.  39,  tit.  10,  §30,  as  added  by  Laws  of  1886, 
chap.  293.     Now  Laws  of  1909,  chap.  545,  §  270.—  [Rep. 

tSee  Village  Law  (Gen.  Laws,  chap.  21;  Laws  of  1897,  chap.  414), 
i  322,  as  amd.  by  Laws  of  1908,  chap.  300;  now  Village  Law  (Consol. 
Laws,  chap.  64;  Laws  of  1909,  chap.  64),  §  341.—  [Rep, 
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Claims  does  not  impose  costs.  (See  Code  Civ.  Proc.  §  274.) 
The  object  of  the  requirement  is  to  enable  the  State  to  pre- 
pare to  meet  the  claim,  and  if  the  claim  is  filed  in  both  offices 
within  the  six  months,  it  must  be  equivalent  for  all  practical 
purposes  to  giving  notice  that  the  claim  will  be  filed.  The  stat- 
ute does  not  say  that  a  claim  shall  not  be  filed  unless  the 
notice  is  given,  or  that  the  claim  does  not  accrue,  but  recog- 
nizes the  fact  that  the  claim  has  accrued,  that  it  may  be  filed; 
but  says  that  it  shall  not  be  maintained  unless  such  notice 
is  filed. 

If  we  disregard  the  spirit  and  follow  the  strict  letter  of 
the  statute,  and  the  claim  is  filed  within  the  six  months  and 
then  the  claimant  thinks  it  necessary  to  file  the  notice,  he 
may  do  so  within  the  six  months  and  the  statute  is  compUed 
with.  In  such  a  case  the  notice  is  a  mere  idle  form;  the 
statute  should  be  interpreted  to  give  it  a  reasonable  and 
practical  meaning.  No  suggestion  can  be  made  of  any  possible 
injury  or  detriment  to  the  State,  if  within  the  time,  instead 
of  receiving  a  notice  that  the  claim  will  be  filed,  it  is  actually 
filed.  The  claim  as  filed  would  necessarily  contain  more  infor- 
mation than  the  notice  that  the  claim  will  be  filed.  The 
giving  of  the  notice  of  intention  is  in  no  sense  declared  to  be 
a  condition  precedent  to  filing  the  claim,  and  if  the  claim  is 
actually  filed  within  the  time  required  for  the  notice,  the 
•  notice  would  be  a  mere  unmeaning  formaUty.  The  statute 
from  its  language  and  from  its  spirit,  in  village  cases,  makes 
the  filing  of  the  claim  a  condition  precedent  to  a  right  of 
action. 

We  conclude,  therefore,  that  the  claim  itself  having  been 
filed  with  the  Attorney-General  and  the  Court  of  Claims 
within  the  six  months,  it  was  unnecessary  to  file  a  notice  within 
that  time  of  an  intention  to  file  it.  The  filing  of  the  claim 
is  the  result  of  an  intent  to  file  it,  and  may  be  said  to  be  a 
notice  of  an  intention  to  file  it,  as  the  intent  to  file  necessarily 
accompanies  the  filing.  The  officers  receiving  the  claim  have 
not  only  a  notice  of  the  intent  to  file  it,  but  notice  that  the 
claim  is  actually  filed,  and  have  all  the  notice  the  law  con- 
templates. If  the  notice  of  an  intention  to  file  the  claim 
and  the  claim  itself  are  filed  at  the  same  time,  no  criticism 
could  be  made,  except  that  the  filing  of  the  intention  is 
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unnecessary  because  it  is  necessarily  merged  in  the  claim  itself 
when  filed.  The  claimant  has  not  only  declared  that  he 
intends  to  do  something,  but  has  actually  done  it.  The 
notice  of  the  intention  and  the  filing  of  the  claim  consist 
of  one  act  in  this  case,  and  they  have  the  same  effect  as  if 
they  were  two  separate  acts. 

Undoubtedly  the  service  of  a  notice  of  an  intent  to  file 
a  claim  within  the  time  provided  by  the  statute  is  a  condition 
precedent  which  must  be  performed  before  a  recovery  can  be 
had.  We  simply  hold  that  if  the  claim  is  filed  in  both  offices 
within  the  six  months,  it  is  equivalent  to  a  notice  of  an  inten- 
tion to  file  it,  and  that  the  claim  in  such  case  is  properly 
before  the  court.  ^ 

The  Court  of  Claims  dismissed  the  claim  upon  the  groimd 
that  a  notice  of  an  intention  to  file  was  not  given.  It  did 
not  pass  upon  the  merits  nor  determine  just  when  the  claim 
accrued.  We  are  not  passing  upon  that  question,  as  it  should 
be  determined  by  the  Court  of  Claims,  together  with  the 
other  facts  in  the  case. 

The  judgment  is,  therefore,  reversed  and  the  matter  remitted 
to  the  Court  of  Claims  for  its  further  consideration,  with  the 
right  to  take  such  other  evidence  as  in  its  judgment  may  be 
proper. 

All  concurred. 

Judgment  reversed  and  matter  remitted  to  the  Court  of 
Claims  for  further  consideration  with  the  right  to  take  such 
other  evidence  as  in  its  judgment  may  be  proper. 


EiofA  Johnson,   Respondent,   v.   The  Cnr  of  BtrrFALO, 

Appellant. 

Fourth  Department,  May  2,  1917. 

MunieiiMl   oorporationa  —  injury   to   pedestrian  by  slipping   and 
f aUing  upon  icy  sidewalk  —  evidence. 

In  an  action  against  a  city  to  recover  for  personal  injuries  sustained  on  a 
certain  date  by  dipping  and  falling  upon  ice  upon  a  sidewalk,  plaintiff's 
evidence  tended  to  show  that  the  ice  at  the  place  where  she  fell  was  from 
one  to  two  inches  in  thickness,  very  hard,  rough,  uneven  and  that  one 
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witness  had  slipped  upon  it  four  days  before,  and  it  had  impressed  others 
as  being:  dangerous.  The  defendant  called  no  witnesses  except  the  govern- 
ment weather  observer  and  relied  upon  his  record  as  showing  that  the  icy 
condition  was  produced  by  alternate  rain,  snow,  thawing  and  freezing 
on  the  two  days  preceding  the  accident. 
Held,  on  all  the  evidence,  that  a  judgment  in  favor  of  the  plaintiff  should  be 
affirmed. 

Appeal  by  the  defendant,  The  City  of  Buffalo,  from  a 
judgment  of  the  County  Court  of  Erie  county  m  favor  of  the 
plaintiff,  entered  in  the  office  of  the  clerk  of  said  county 
on  the  31st  day  of  October,  1916,  upon  the  verdict  of  a  jury 
for  $1,350,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  13th  day  of  November,  1916,  denying  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

WiMam  S.  Rann  [Frank  C.  Westpfial  of  coimsel],  for  the 
appellant. 

Jerome  Squires  [Ford  White  of  coimsel],  for  the  respondent. 

Per  Curiam: 

Plaintiff  has  recovered  a  verdict  for  personal  injuries  sus- 
tained at  nine-thirty  a.  m.,  April  9,  1914,  by  sUpping  and 
falling  upon  ice  upon  a  sidewalk. 

There  was  evidence  from  which  the  jury  could  find  that  the 
icy  condition  claimed  to  be  dangerous  to  pedestrians  had 
existed  at  the  place  of  the  accident  for  at  least  two  weeks. 

The  jury  were  instructed  that  plaintiff  could  not  recover 
unless  the  ice  on  the  sidewalk  was  so  dangerous  as  to  be 
likely  to  result  in  an  injury  to  a  person  using  the  walk.  Also 
that  it  was  an  unusual  condition  and  one  that  had  existed 
for  such  a  length  of  time  that  the  city  authorities  ought  to 
have  known  about  it.  That  by  "  unusual  condition  "  was 
meant  a  condition  not  ordinarily  and  generally  produced  by 
the  winter  weather  in  the  locality.  Also  that  the  dangerous 
condition  had  existed  prior  to  April  seventh. 

Plaintiff's  evidence  tended  to  show  that  the  ice  at  the  place 
where  she  fell  was  from  one  to  two  inches  in  thickness,  very 
hard,  rough  and  uneven.  One  witness  had  slipped  upon  it 
four  days  before  and  it  had  impressed  others  as  being 
dangerous. 
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No  witnesses  were  called  in  behalf  of  the  city,  except  the 
government  weather  observer,  by  whose  recorck  it  appeared 
that  on  April  fourth  there  was  a  heavy  snow  fall,  and 
light  snow  on  the  fifth  and  sixth.  On  the  seventh  rain  began 
at  three-five  p.  m.  and  continued  until  after  midnight  —  "a 
good  heavy  rainfall."  Rain  changed  to  snow  at  one  a.  m. 
on  the  eighth,  and  it  continued  to  snow  until  twelve-fifty  p.  m., 
with  a  total  fall  of  two  and  one-half  inches.  On  the  ninth  it 
began  snowing  at  eight-thirty-five  a.  m.  and  continued  until 
some  time  after  plaintiff's  accident  at  nine-thirty  a.  m.  It 
also  appeared  that  the  snow  was  four  inches  deep  at  eight  a.  m. 
on  the  fifth,  but  melted  rapidly  in  the  sunshine  during  the  day. 
The  snow  that  fell  on  the  sixth  melted  upon  reaching  the 
ground.  The  observer's  record  also  contained  this  note  of 
conditions  on  the  eighth:  "At  8:00  a.  m.  the  ground  was 
covered  with  \\  inches  of  moist  snow.  Another  inch  of  snow 
fell  between  8:00  a.  m.  and  noon,  covering  the  streets  and 
sidewalk  with  a  mixture  of  snow  and  water  that  made  itself 
disagreeable  for  pedestrians  and  transportation." 

The  temperature  on  the  seventh  was  above  freezing  (thirty- 
two  degrees)  after  eight  a.  m.  It  was  raining.  On  the  eighth 
it  alternated  above  and  below  freezing  during  the  day  until 
five  p.  M.,  when  it  began  falling  and  reached  twenty-three 
degrees  at  eleven  p.  m.  and  fell  rapidly  after  that,  and  at  six 
and  seven  o'clock  on  the  morning  of  the  ninth  it  was  down  to 
twenty  degrees,  and  rose  to  twenty-four  degrees  between  nine 
and  ten  o'clock. 

Coimsel  for  the  city  relies  upon  this  record  as  showing 
that  the  icy  condition  on  the  morning  of  the  ninth  was  pro- 
duced by  the  alternate  rain,  snow,  thawing  and  freezing  on 
the  seventh  and  eighth. 

The  jury  were  instructed  that  if  such  was  the  case  they 
must  find  a  verdict  in  defendant's  favor.  The  jury  has 
accepted  as  true  the  testimony  of  plaintiff's  witnesses  to  the 
eff^t  that  hard  ice  of  about  the  same  thickness  and  rough  and 
uneven  condition  had  covered  this  walk  at  the  place  of  the 
accident  for  at  least  two  weeks  prior  to  the  accident.  The 
city  had  no  witnesses  to  the  contrary,  nor  did  it  show  that  if 
such  condition  existed,  it  was  usual  in  that  part  of  the  city 
at  that  time. 
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Under  these  circumstances,  we  think  a  recovery  was  per- 
missible within  the  authorities.  (See  HarringUm  v.  City  of 
Buffalo  J  121  N.  Y.  147;  WiUiams  v.  City  of  New  York,  214  id. 
259;  Gaffney  v.  City  of  New  York,  218  id.  225.) 

We  cannot  say  that  the  verdict  is  against  the  weight  of  the 
evidence,  and  we  find  no  erroneous  rulings  at  the  trial  which 
require  a  reversal. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

All  concurred. 

Judgment  and  order  affirmed,  with  costs. 


Kate  D.  Ellers,  as  Administratrix,  etc.,  of  Charles  E. 
Ellers,  Deceased,  Respondent,  v.  Erie  Railroad  Com- 
pany, Appellant. 

Fourth  Department,  May  2,  1917. 

Bailroad  —  negllcrenoe  —  de»th  of  station  agent  struok  by  fast 
passenger  train  while  attempting  to  cross  tracks  —  evidence  — 
contributory  negligence  —  duty  of  railroad  company  to  give 
warning  of  approach  of  trains  —  peculiar  whistle  or  signal  denoting 
character  of  train  not  required. 

In  an  action  for  the  death  of  a  former  station  agent  familiar  with  the  differ- 
ence between  the  warning  whistles  of  fast  through  trains  and  of  locals, 
it  appeared  that  the  decedent  seeing  the  approach  of  a  fast  through 
passenger  train  running  at  the  rate  of  sixty  miles  an  hour  upon  the  schedule 
time  of  a  slow  local  passenger  train,  and  whistling  as  it  approached  in  a 
manner  i>eouliar  to  the  latter  train,  attempted  to  cross  the  tracks  before 
said  train,  when  it  was  so  near  the  station  that  it  cotdd  not  be  stopped  in 
time. 

Evidence  examined,  and  held,  insufficient  to  establish  the  negligence  of  the 
defendant  and  that  the  decedent  had  been  guilty  of  contributory 
negligence. 

A  raihroad  company  is  not  required  to  give  a  peculiar  warning  whistle  *or 
signal  to  apprise  the  public  as  to  the  character  of  approaching  trains.  It 
is  enough  if  it  gives  a  sufficient  and  timely  warning  of  their  approach. 

Lambert  and  Mbrrbll,  JJ.,  dissented. 

Appeal  by  the  defendant,  Erie  Railroad  Company,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plainti£F, 
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entered  in  the  office  of  the  clerk  of  the  county  of  Erie  on  the 
13th  day  of  October,  1916,  upon  the  verdict  of  a  jury  for 
$10,000,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  same  day  denying  defendant's  motion  for  a  new  trial 
made  upon  the  minutes. 

Moot,  Sprague,  BrowneU  &  Marcy  [John  W.  Ryan  of 
counsel],  for  the  appellant. 

Hamilton  Ward,  for  the  respondent. 

Kruse,  p.  J.: 

The  plaintiff's  intestate  attempted  to  cross  the  tracks 
at  Alden  station,  upon  which  a  fast  moving  passenger  train 
was  coming.  He  just  failed  to  get  across  before  the  train 
reached  him  and  lost  his  Ufe.  The  verdict  rests  upon  a 
finding  that  the.  defendant  was  negligent  in  running  a  fast 
through  passenger  train  upon  the  schedule  time  of  a  slow 
local  passenger  train,  whistling  as  it  approached,  in  a  manner 
peculiar  to  the  latter  train.  The  local  train  usually  stopped 
at  this  station,  the  through  train  did  not. 

The  evidence  as  to  the  difference  between  the  warning 
whistles  of  the  fast  through  trains  and  those  of  the  locals 
is  not  very  satisfactory.  But  we  may  assume  upon  the 
disposition  of  this  appeal  that  there  was  a  difference,  and  that 
Ellers,  who  had  been  station  agent  at  this  station  for  many 
years  up  to  within  a  few  years  before  his  death,  was  familiar 
with  the  difference.  It  is  not  claimed  that  the  engineer  could 
have  stopped  his  train  in  time  to  have  avoided  the  accident 
after  it  became  apparent  that  Ellers  intended  to  cross  the 
tracks.  The  train  was  running  at  the  rate  of  sixty  miles  an 
hour,  and  was  then  so  near  the  station  that  it  could  not  be 
stopped  in  time. 

Nor  is  it  claimed  that  Ellers  was  not  aware  of  the  approach 
of  the  train.  He  heard  the  warning  whistle  and  saw  the  train 
coming,  but  evidently  he  thought  that  it  was  the  local  train 
which  he  intended  to  take.  The  evidence  shows  that  he  had 
left  a  basket  of  eggs  at  the  station,  had  gone  across  the  tracks 
to  the  hotel,  ordered  a  drink,  invited  others  to  drink  with  him. 
Aft^  he  had  taken  the  drink  the  whistle  of  the  approaching 
train  was  heard  by  those  in  the  barroom.    Thereupon  Ellers 

Digitized  by  V^OOQ IC 


300  Ellers  v.  Erie  Railroad  Co. 

Fourth  Department,  May,  1917.  [Vol.  178. 

said  to  the  bartender:  "  Give  me  my  change,  I  must  get 
over  and  get  my  basket,  that  is  my  train."  He  took  his 
change,  hurried  toward  the  door.  After  he  got  out  he  looked 
up  the  track  directly  at  the  train.  The  train  was  coming  from 
the  east  and  he  was  crossing  northerly  to  the  crossing  upon 
the  walk  which  leads  from  the  hotel  to  the  walk  in  front  of 
the  station.  He  started  on  a  Uttle  run  to  cross  the  track, 
as  one  of  the  witnesses  testifies,  he  looked  at  the  train,  he  kept 
getting  closer  to  the  train  and  the  train  was  getting  closer  to 
him,  as  he  ran  across  the  track.  The  witness  thought  he  was 
over,  but  just  then  something  on  the  side  of  the  engine  hit 
him  and  knocked  him  to  the  feet  of  the  witness,  who  was 
standing  upon  the  depot  platform. 

I  am  of  the  opinion  that  the  plaintiff  failed  to  make  out 
a  case  of  actionable  negligence.  I  am  not  aware  of  any  rule 
of  law  that  requires  a  railroad  company  to  give  a  peculiar 
warning  whistle  or  signal  to  apprise  the  public  as  to  the 
character  of  the  train.  It  is  enough  if  it  gives  a  sufficient 
and  timely  warning  signal  of  its  approach. 

As  to  the  question  of  contributory  negligence,  I  have  no 
doubt  that  Ellers  supposed  this  was  the  local  train,  and  if 
it  had  been  the  accident  would  not  have  happened.  But  if 
I  am  right  in  the  conclusion  that  the  railroad  company  owed 
him  no  other  duty  than  to  give  him  timely  warning,  and  that 
he  had  no  right  to  rely  upon  the  peculiar  nature  of  the  whistle, 
he  was  guilty  of  contributory  negligence.  The  conduct  of 
Ellers  in  attempting  to  cross  ahead  of  this  approaching  train 
was  highly  imprudent.    He  took  the  chance  and  lost. 

The  judgment  and  order  should  be  reversed  and  the  com- 
plaint dismissed,  with  costs. 

Ail  concurred,  except  Lambert  and  Merrell,  JJ.,  who 
dissented  and  voted  for  affirmance. 

Judgment  and  order  reversed  and  complaint  dismissed, 
with  costs. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Mott 
Wheel   Works,    Respondent,    v.    Harry   R.    Hayes,    as 

;  Commissioner  of  Public  Works  of  the  City  of  Utica,  N.  Y., 
Appellant. 

'  Fourth  Depcurtment,  May  9,  1917. 

Eminent  domain  —  elimination  of  grade  crossings,  city  of  Utica  — 
right  of  adjoining  owner  to  damages  —  mandamus  to  compel 
condemnation  —  effort  to  purchase  easements  is  prerequisite. 

By  virtue  of  section  99  of  the  Second  Class  Cities  Law  a  landowner  in  the 
city  of  Utica  is  entitled  to  damages  consequent  upon  the  change  of  grade 
in  the  city  street  made  to  eliminate  a  railroad  grade  crossing. 

But  a  peremptory  writ  of  mandamus  commanding  the  commissioner  of 
public  works  of  the  city  to  institute  condemnation  proceedings  to 
determine  the  damages  sustained  by  a  landowner  by  reason  of  such 
change  of  grade  should  not  issue  until  said  commissioner  has  made  an 
effort  to  acquire  the  rights  by  purchase  pursuant  to  the  provisions  of 
section  92  of  the  Railroad  Law,  for  it  is  only  in  case  that  he  is  unable  to 
effect  such  purchase  that  he  may  proceed  to  condemnation. 

Appeal  by  the  defendant,  Harry  R.  Hayes,  as  commissions, 
from  an  order  of  the  Supreme  Court,  made  at  the  Oneida 
Special  Term  and  entered  in  the  oflBice  of  the  clerk  of  the 
county  of  Oneida  on  the  16th  day  of  December,  1916,  granting 
a  peremptory  writ  of  mandamus  commanding  the  defendant 
to  institute  condemnation  proceedings  to  determine  the 
amount  of  damages  sustained  by  the  relator  by  reason  of 
the  change  of  grade  of  Pleasant  street  in  the  city  of  Utica, 
adjoining  the  lands  of  relator  so  as  to  eliminate  the  grade 
crossing  of  that  street  by  the  tracks  of  the  New  York,  Ontario 
and  Western  Railroad  Company,  pursuant  to  an  order  of  the 
Public  Service  Commission. 

Nicholas  G.  Powers,  for  the  appellant. 

MiHer  &  Williams  [Seward  A.  MiUer  of  counsel],  for  the 
respondent. 

Per  Curiam: 

That  relator  is  entitled  to  damages  consequent  upon  the 
change  of  grade  of  Pleasant  street  by  virtue  of  section  99  of 
the  Second  Class  Cities  Law  (Consol.  Laws,  chap.  53;  Laws  of 
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1909;  chap.  55)  applicable  to  Utica,  and  section  92  of  the 
Raihoad  Law  (Consol.  Laws,  chap.  49  [Laws  of  1910,  chap. 
481],  as  amd.  by  Laws  of  1913,  chap.  744),  is  settled  in  princi- 
ple by  several  decisions.  (See  Matter  of  Torge  v.  ViUage  of 
Salamanca,  176  N.  Y.  324;  Matter  of  Meleribacker  v.  Village  of 
Salamanca,  188  id.  370;  Matter  of  Dupont,  217  id.  612;  Matter 
of  Grade  Crossing  Comrs.,  154  id.  550;  People  ex  rel.  Dole  v. 
Tovm  of  Hamburg,  58  Misc.  Rep.  643;  127  App.  Div.  948; 
affd.,  193  N.  Y.  614,  on  opinion  of  Haight,  J.,  in  Smith  v. 
Boston  &  Albany  R.  R.  Co.,  181  id.  132;  People  ex  rel  Daw- 
son  V.  Duffey,  177  App.  Div.  949,  on  authority  of  People  ex 
rel.  Dole  v.  Toim  of  Hamburg.) 

We  are  of  opinion,  however,  that  appellant,  the  commis- 
sioner of  public  works,  by  the  express  terms  of  section  92 
of  the  Railroad  Law,  must,  before  instituting  condemnation 
proceedings  to  acquire  relator's  easements,  seek  to  acquire 
the  same  by  purchase.  It  is  only  in  case  he  is  unable  to 
effect  such  purchase  that  he  may  proceed  to  condemnation. 

The  order  appealed  from  should,  therefore,  be  modified  so 
as  to  require  appellant  to  acquire  relator's  easements  by 
purchase,  if  he  can  do  so  upon  terms  satisfactory  to  the  city 
and  the  railroad  company,  and  if  unable  to  do  so,  then  to 
proceed  by  condemnation.  As  so  modified,  the  order  should 
be  affirmed,  without  costs. 

All  concurred. 

Order  modified  in  accordance  with  opinion  and  as  so  modi- 
fied affirmed,  without  costs  of  this  appeal  to  either  party. 


Loms  Garno,  Respondent,  v.  Henrt  P.  Burgard,  Appellant. 

Fourth  Department,  May  16,  1917. 

Negligence  —  Injury    by    ste^m    shovel  —  aUeged    Intoxication    of 
operator  —  evidence  not  iustifylng  recovery. 

Action  to  recover  for  personal  injuries  caused  by  the  operation  of  a  steam 
shovel,  the  defendant's  liability  being  predicated  upon  the  intoxication  of 
the  empbyee  who  was  operating  the  machine.  Evidence  examined,  and 
KM,  that  a  judgment  for  the  plaintiff  should  be  reversed  because  plaintiff's 
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eyidenoe  as  to  the  mtozioated  condition  of  the  defendant's  servant  was 
inherently  improbable  and  unworthy  of  credenoe  and  because  the  evidence 
to  the  contrary  was  overwhe  ming. 

Appeal  by  the  defendant,  Henry  P.  Burgard,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  office  of  the  clerk  of  the  coimty  of  Oswego  on  the  19th 
day  of  October,  1916,  upon  the  verdict  of  a  jury  for  $7,500, 
and  also  from  an  order  entered  in  said  clerk's  office  on  the 
11th  day  of  October,  1916,  denying  defendant's  motion  for  a 
new  trial  made  upon  the  minutes. 

FaJky  PhiUipa  &  ScUenJcer  [E.  C.  Schlenker  and  Eugene  L. 
Folk  of  counsel],  for  the  appellant. 

■    J.  T.  McCaffrey  [C  /.  MiJler  of  coimsel],  for  the  respondent. 

Per  Curiam: 

We  do  not  think  the  verdict  recovered  by  the  plaintiff 
should  stand.  There  have  been  two  trials  of  the  action. 
Upon  a  former  trial  the  plaintiff  recovered  a  verdict  and  on 
appeal  the  same  was  set  aside  and  a  new  trial  granted  by 
reason  of  the  confessedly  perjured  testimony  of  one  Eillen, 
a  negro,  a  witness  for  the  plaintiff.    (171  App.  Div.  972.) 

Killen  testified  that  Charles  Matthews  (referred  to  as 
"  Whitey  "  Matthews),  who  was  a  steam  shovel  operator  in 
defendant's  employ  and  who  was  in  charge  of  the  operation 
of  the  shovel  when  it  struck  plaintiff,  was  at  the  time  intoxi- 
cated, and  the  jxuy  were  permitted  to  find  that  the  plaintiff's 
injuries  were  caused  by  the  negligence  of  Matthews  for  whose 
acts  defendant  was  responsible.  After  the  trial,  Killen  was 
arrested  for  perjury  and  while  in  jail  confessed  that  he  had 
committed  perjury  in  testifying  that  Matthews  was  intoxi- 
cated when  plaintiff  was  injured.  Defendant  then  moved 
for  a  new  trial  because  of  such  perjured  testimony.  The 
motion  was  denied  and  on  appeal  to  this  court  the  order 
was  reversed,  the  judgment  set  aside  and  a  new  trial  granted 
upon  the  sole  ground  of  the  perjured  testimony  of  Killen. 
Upon  the  last  trial  Killen  was  not  sworn  but  plaintiff  produced 
several  witnesses  who  testified  in  relation  to  Matthews' 
intemperate  habits,  some  of  them  swearing  that  he  was  intoxi- 
cated at  the  time  of  the  accident. 
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Without  discussing  in  detail  the  testimony  of  these  witnesses, 
most  of  them  sworn  for  the  first  time  lipon  the  trial  here 
imder  review,  it  is  suflScient  to  say  that  their  testimony  is 
so  inherently  improbable  in  the  Ught  of  the  circumstances  as 
revealed  by  this  record  as  to  make  it  unworthy  of  credence. 
In  this  connection  it  is  a  significant  fact  that  plaintiff,  himself, 
who  worked  for  Matthews  from  morning  until  the  late  after- 
noon of  the  day  he  was  injured  and  who  had  every  oppor- 
tunity of  observing  the  shovel  operator's  condition  that  day, 
positively  disclaimed  that  he  saw  any  indication  of  Matthews' 
intoxication  or  that  he  had  ever  seen  him  when  he  thought  he 
was  under  the  influence  of  liquor  and  that  he  had  never  heard 
of  Matthews'  intoxication  at  the  time  of  the  accident  imtil  he 
heard  the  testimony  of  his  (plaintiff's)  witnesses  upon  the 
prior  trial. 

On  the  day  of  the  injury,  Matthews  was  in  charge  of  the 
steam  shovel  and  plaintiff  had  drawn  a  large  number  of  loads 
of  gravel  —  probably  fifty  loads  —  of  Matthews'  loading,  and 
was  throughout  the  day  in  a  position  to  observe  and  know  the 
latter's  condition,  and  his  failure  to  observe  any  indication  of 
intoxication  to  which  some  of  the  witnesses  so  willingly  testi- 
fied is  most  significant  and  gives  birth  to  the  suspicion  that 
plaintiff's  professed  ignorance  of  Matthews'  alleged  intoxica- 
tion was,  perhaps,  to  avoid  the  imputation  of  an  assumption 
of  risk  on  his  part  which  might  defeat  a  recovery.  The  fact 
nevertheless  remains,  that  plaintiff,  if  he  is  truthful,  saw 
Matthews  at  least  fifty  times  that  day  and  never  received 
the  slightest  intimation  that  the  latter  was  otherwise  than 
sober.  Matthews  was  concededly  an  expert  and  experienced 
operator  of  steam  shovels  —  as  many  of  the  witnesses  say, 
one  of  the  best  in  the  business  —  and  on  the  day  in  question 
loaded  400  loads  of  gravel  without  accident  until  the  mishap 
to  plaintiff.  The  steam  shovel  controlled  by  Matthews  was 
a  compUcated  machine  requiring  care  and  prudence  in  its 
operation.  In  lifting-  and  discharging  each  shovel  load  of 
gravel,  the  operator  was  called  upon  to  use  four  separate 
levers  and  a  foot  brake.  No  man  in  the  maudlin  condition 
claimed  of  Matthews  by  some  of  the  plaintiff's  witnesses  could 
successfully  load  400  loads  of  gravel  in  a  day  with  this  com- 
plicated machinery  without  accident. 
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To  meet  plaintiff's  testimony  on  the  subject  of  Matthews' 
intoxication,  defendant  swore  no  less  than  fourteen  apparently 
candid  and  disinterested  witnesses,  some  of  them  engineers 
and  employees  in  the  State  service,  others  teamsters  and 
fellow-employees,  all  of  them  in  a  position  to  know,  who  gave 
testimony  to  the  effect  that  Matthews  was  a  sober,  hard- 
working and  extremely  eflScient  workman  and  a  successful 
and  careful  operator  of  the  machine  in  his  charge;  that  they 
never  saw  him  drink  or  under  the  influence  of  intoxicating 
liquor. 

We  have  no  hesitation  in  expressing  our  opinion  that  not  only 
does  the  testimony  of  these  witnesses  produced  by  the  defend- 
ant overwhelmingly  predominate  over  that  offered  by  the 
plaintiff  upon  the  vital  question  of  Matthews'  condition  at  the 
time  the  plaintiff  was  injiu'ed,  but  that  we  are  called  upon 
to  set  aside  the  verdict  rendered  on  the  trial  herein  as  clearly 
against  the  weight  of  evidence. 

The  entire  conduct  of  this  case  on  the  plaintiff's  part, 
starting  with  the  fraud  perpetrated  through  the  perjured 
testimony  of  Killen  upon  the  first  trial,  followed  by  the  pro- 
duction of  the  witnesses  upon  the  second  trial  of  a  character 
and  whose  testimony  is  of  a  similar  quaUty  to  that  presented 
upon  the  first  trial,  is  such  as  to  compel  grave  doubt  that 
plaintiff  has  a  valid  cause  of  action  against  defendant  herein. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event. 

All  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event,  upon  questions  of 
law  and  fact.  The  particular  questions  of  fact  upon  which 
the  reversal  is  made  are  stated  in  the  per  curiam  opinion 
which  is  made  a  part  of  the  order. 

App.  Div.— Vol.  CLXXVm.       20 
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The  People  of  the  State  op  New  York,  Respondent,  v. 
R.  F.  Stevens  Company,  Inc.  (a  Corporation),  Appellant. 

Second  Department,  May  11, 1917. 

Labor  Law,  section  8a,  relating  to  work  on  Sunday,  construed — 
"  factory  " —  establishment  for  pasteurising  and  bottling  milk. 

An  establishment  for  the  pasteurizing  and  bottling  of  milk  is  not  a  *'  factory  '' 
within  the  meaning  of  section  8a  of  article  2  of  the  Labor  Law  providing 
that  "  before  operating  on  Sunday  every  employer  shall  post  in  a  con- 
spicuous place  on  the  premises  a  schedule  containing  a  list  of  his  employees 
who  are  required  or  allowed  to  work  on  Sunday,"  etc. 

The  meaning  of  the  word  "  factory  "  employed  in  section  8a  of  the  Labor 
Law,  is  controlled  by  the  definition  contained  in  section  2,  notwithstanding 
subdivision  2  (f )  of  section  8a  added  by  Laws  of  1914,  chapter  388,  pro- 
viding that  said  section  shall  not  apply  to  certain  establishments  including 
"  milk  bottling  plants,  where  not  more  than  seven  persons  are  employed." 

Subdivision  2  (f),  which  appears  on  its  face  to  limit  the  field  of  operation  of 
the  existing  statute,  cannot  be  held  to  have  extended  it. 

It  aeema^  that  the  exemptions  were  passed  from  excess  of  caution  in  view 
of  the  fact  that  some  of  the  exempted  industries  would  ixrobably  involve 
manufacture. 

There  must  be  some  manufacturing  in  the  establishment  to  bring  it  within 
the  definition  of  a  "  factory  "  as  that  word  is  used  in  section  2  of  the 
Labor  Law. 

Appeal  by  the  defendant,  R.  F.  Stevens  Company,  Inc., 
from  a  judgment  of  the  Municipal  Term  of  the  Court  of 
Special  Sessions  of  the  City  of  New  York,  borough  of  Brooklyn, 
Part  II,  rendered  against  it  on  the  22d  day  of  January,  1917, 
convicting  it  of  violating  section  8a  of  article  2  of  the  Labor 
Law,  in  operating  a  factory  for  pasteurizing  and  bottling 
milk  on  Sunday,  in  that  it  required  one  Daniel  Callaghan 
to  work  in  the  pasteurizing  department,  without  posting  and 
filing  a  schedule,  as  provided  in  subdivision  3  of  said  section. 
(See  Consol.  Laws,  chap.  31  [Laws  of  1909,  chap.  36],  §  8a, 
added  by  Laws  of  1913,  chap.  740,  as  amd.  by  Laws  of  1914, 
chaps.  388,  396,  and  Laws  of  1915,  chaps.  321,  357,  648.) 

William  B.  CarsrveU,  for  the  appellant. 

Harry  G.  Anderson,  Assistant  District  Attorney  [Harry  E. 
LewiSy  District  Attorney,  with  him  on  the  brief],  for  the 
respondent. 
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BLACKBiABy  J.: 

The  question  presented  is  whether  an  establishment  for 
pasteurizing  and  bottling  milk  is  a  factory  as  that  term  is 
used  in  section  8a  of  article  2  of  the  Labor  Law.  The  case 
was  tried  on  the  admission  of  defendant  that  it  did  operate 
such  establishment  by  requiring  Callaghan  to  work  in  the 
pasteiuizing  department  on  Sunday  without  posting  and  filing 
the  required  schedule,  and  that  more  than  seven  employees 
were  engaged  in  pasteurizing  and  bottling  milk.  If  the 
establishment  was  a  factory  within  the  meaning  of  the  section, 
the  acts  admitted  constituted  a  crime.  {People  v.  Eberhart, 
171  App.  Div.  458.  See  Penal  Law,  §  1275,  as  amd.  by  Laws 
of  1913,  chap.  349.)  The  meaning  of  the  word  "  factory," 
as  defined  in  section  2  of  the  Labor  Law,  was  considered  in 
Sfumnahan  v.  Empire  Engineering  Corp.  (204  N.  Y.  543), 
in  which  Judge  Vann  wrote  as  follows:  "A  factory  is  a 
structure  or  plant  where  something  is  made  or  manufactured 
from  raw  or  partly  wrought  materials  into  forms  suitable  for 
use.  This  is  the  primary  definition  which  was  extended  by 
the  statute  so  as  to  include  any  'mill,  workshop  or  other 
manufacturing  or  business  establishment  where  one  or  more 
persons  are  employed  at  labor.'  The  term  'business  estab- 
lishment '  as  thus  used  means  one  resembling  a  mill,  workshop 
or  other  manufacturing  establishment.  It  is  confined  to 
things  of  the  same  general  character  as  those  named.  It 
does  not  mean  all  business  establishments  where  one  or  more 
persons  are  employed  at  labor,  but  only  those  engaged  to  some 
extent  at  least  in  manufacturing  of  some  kind." 

It  follows  from  this  authoritative  construction  of  the  act 
that  there  must  be  some  manufacturing  in  an  establishment 
to  bring  it  within  the  definition  of  a  factory  as  that  word  is 
used  in  section  2  of  the  Labor  Law.  And  so  it  was  held  in 
O^Conruyr  v.  Webber  (163  App.  Div.  175),  and  this  construction 
of  the  definition  was  approved  in  the  same  case  when  it  reached 
the  Court  of  Appeals  after  a  new  trial  (219  N.  Y.  439). 

The  inquiry,  then,  recurs  to  the  question  whether  pas- 
teurizing and  bottling  milk  is  manufacturing.  If  it  was  not, 
the  establishment  in  question  was  not  a  factory  as  defined 
in  section  2  of  the  Labor  Law  (as  amd.  by  Laws  of  1915, 
chap.   650).     This  question  was  elaborately  considered   in 
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People  ex  rel.  Empire  State  Dairy  Co.  v.  Sohmer  (218  N.  Y. 
199).  It  was  there  held,  by  a  unanimous  court,  that  such 
processes  did  not  constitute  manufacturing.  It  is  true  that 
the  case  concerned  the  taxing  power,  and  not  the  regu- 
lation and  safeguarding  of  labor;  but  the  reasoning  of  the 
court  is  so  cogent  that  it  cannot  be  escaped.  In  the  case  last 
cited  the  process  of  pasteurizing  was  fully  described,  evidently 
on  the  evidence  in  the  case.  In  the  case  at  bar  there  is  no 
evidence  describing  the  process  of  pasteurizing,  and  as  the 
burden  rested  on  the  People  to  establish  that  the  premises 
was  a  factory,  we  would  not  be  justified  in  disregarding  the 
decision  of  the  Court  of  Appeals  without  evidence  showing 
that  the  process  employed  by  the  defendant  rendered  this 
decision  inapphcable. 

But  the  People  claim  that  the  meaningof  the  word  "  factory," 
employed  in  section  8a,  is  not  controlled  by  the  definition 
contained  in  section  2,  because  certain  specified  exemptions  from 
the  operation  of  the  act  operated  by  implication  to  enlarge  the 
meaning  of  the  word  "  factory "  to  cover  the  defendant's 
estabhshment.  The  clause  rehed  on  by  the  People  is  a  por- 
tion of  subdivision  2  of  section  8a,  which  reads  as  follows: 

"  2.     This  section  shall  not  apply  to  *  *  * 

"  (f)  Employees  in  dairies,  creameries,  milk  condensaries, 
milk  powder  factories,  milk  sugar  factories,  milk  shipping 
stations,  butter  and  cheese  factories,  ice  cream  manufacturing 
plants  and  milk  bottling  plants,  where  not  more  than  seven 
persons  are  employed." 

The  reasoning  is  that  such  exemption  would  be  an  idle 
and  useless  legislative  act  unless  such  estabhshments  are 
factories,  and  that,  therefore,  those  employing  more  than  seven 
persons  are  subject  to  the  act.  Now,  if  the  exemption  had 
been  enacted  originally  as  part  of  section  8a,  the  reasoning 
would  have  had  some  force.  But  that  clause  of  exemption 
was  not  part  of  the  act  as  originally  passed.  (See  Laws  of 
1913,  chap.  740.)  The  law,  therefore,  when  it  went  into 
effect  adopted  the  definition  of  a  factory  contained  in  sec- 
tion 2  as  construed  by  the  courts;  and  that  was  the 
unquestionable  meaning  of  the  term  for  the  first  year  of  the 
operation  of  the  act.  The  clause  containing  the  exemptions 
was  inserted  in  the  act  a  year  afterwards.     (Laws  of  1914, 
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chap.  388.)  It  cannot  be  held  that  this  clause  which  on  its 
face  appeared  to  limit  the  field  of  operation  of  the  existing 
law,  had  the  effect  of  extending  it.  No  canon  of  interpretation 
requires  this,  especially  when  considering  the  effect  of  a  penal 
enactment.  We  hold,  rather,  that  the  exemptions  were  passed 
from  excess  of  caution,  in  view  of  the  fact  that  some  of  the 
exempted  industries  would  probably  involve  manufacture.  It 
is  also  noted  that,  on  this  branch  of  the  case,  the  whole  of 
the  People's  argument  rests  on  the  use  of  the  words  "  milk 
botthng  plants"  appearing  in  the  clause  of  exemption  in  which 
the  word  "  pasteurizing "  is  not  used,  and  the  laborer  in 
question  was  employed  in  the  pasteurizing  department. 

The  judgment  of  conviction  of  the  Mimicipal  Term  of  the 
Court  of  Special  Sessions  is  reversed,  and  the  defendant 
discharged. 

Jenks,  p.  J.,  Thomas,  Stapleton  and  Mills,  JJ., 
concurred. 

Judgment  of  conviction  of  the  Municipal  Term  of  the  Court 
of  Special  Sessions  reversed,  and  defendant  discharged. 


Oscar  Fried,  Respondent,  v.  The  New  York,  New  Haven 
AND  Hartford  Railroad  Company,  Appellant. 

Second  Department,  May  18,  1917. 

New  trial  —  newly-discovered  evidence  —  condition  that  plaintiff  be 
allowed  to  read  testimony  of  witness  on  prior  trial  —  right  of 
defendant  to  offer  impeaching  statements  or  affldayits  without 
laying  foundation  therefor. 

On  a  motion  by  the  defendant  in  an  action  for  personal  injmries  for  a  new 
trial  on  the  ground  of  newly-discovered  evidence,  the  court  may  impose 
as  a  condition  that  the  plaintiff  may  read  on  the  new  trial  the  testimony 
given  by  one  of  its  witnesses  at  the  first  trial,  where  such  witness,  now  in 
a  foreign  State,  has  made  an  affidavit  to  the  effect  that  he  knowingly 
committed  perjury  on  the  first  trial  at  the  instigation  of  plaintiff's  attor- 
ney, and  is  also  under  pressure  of  indictment  procured  by  the  defendant, 
by  whom  his  family  has  been  supported  for  several  months;  but  the 
defendant,  if  the  plaintiff  reads  such  testimony,  should  be  allowed  to 
offer  impeaching  statements  or  affidavits  without  la3ring  the  foundation 
therefor  by  previous  questions  to  the  witness. 
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In  this  -way  the  jury  may  hear  the  evidenoe  as  already  giYen«  together  with 

the  impeaching  evidence,  and  so  decide  where  the  truth  lies. 
Thomas,  J.,  and  Jbnks,  P.  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  The  New  York,  New  Haven 
and  Hartford  Raikoad  Company,  from  that  part  of  an  order 
of  the  Supreme  Court,  made  at  the  Westchester  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  West- 
chester on  the  9th  day  of  February,  1917,  amending  two 
prior  orders  so  as  to  grant  defendant's  motion  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence,  which  prescribes 
as  a  condition  for  the  granting  thereof  the  following  provision, 
viz.:  that  plaintiff  may  read  in  and  as  evidence  upon  any 
trial  of  this  case  the  testimony  given  by  his  witnesses  at  the 
last  trial,  and  that  if  any  witness  whose  testimony  is  so  read 
to  the  jury  shall  hereafter  testify  to  the  contrary  either  upon 
a  new  trial  or  before  any  conmiissioner  appointed  to  take  his 
testimony  in  the  case,  then  the  jury  shall  be  permitted  to 
decide  whether  the  testimony  which  said  witness  gave  at  the 
last  trial  was  true  or  false. 

James  W.  Carpenter  [Charles  M.  Sheafe,  Jr.,  with  him  on 
the  brief],  for  the  appellant. 

Thomas  J.  O'NeiU  [Edgar  T.  Brackett  and  Leonard  F.  Fish 
with  him  on  the  brief],  for  the  respondent. 

Blackhiar,  J.: 

The  serious  question  between  the  plaintiff  and  defendant 
is  the  Uability  of  defendant  to  respond  in  damages  for  the 
serious  injuries  which  the  plaintiff  suffered  whUe  in  defendant's 
employ.  To  properly  determine  this  question  is  the  sole  end 
and  object  of  the  action,  and  everjrthing  done  by  the  comli, 
all  judgments  and  orders  made,  all  appeals  decided,  must  be 
solely  directed  to  securing  this  result.  For  the  present,  ques- 
tions of  conduct  of  counsel,  resting  on  charges  and  coimter 
charges,  must  be  subordinated  to  that  end. 

On  the  last  trial,  a  witness,  Berkery,  gave  important  testi- 
mony tending  to  sustain  plaintiff's  cause  of  action,  and  plaintiff 
recovered  a  verdict  for  $75,000  damages  for  the  loss  of  both 
arms,  amputated  at  the  shoulders,  as  the  result  of  bums 
from  escaping  electric  fluid.    After  action  by  the  court  for 
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the  reduction  of  the  verdict  to  $55,000^  a  motion  was  made 
for  a  new  trial  by  the  defendant,  on  the  ground  that  it  had 
discovered  evidence  tending  to  show  that  Berkery  had  com- 
mitted perjury  upon  the  trial  on  subornation  of  plaintiff's 
attorney.  The  motion  was  granted  and  an  order  so  entered. 
On  this  motion  and  on  another,  made  by  plaintiff,  to  vacate 
this  order,  many  affidavits  were  read.  Among  them  was  one 
by  Berkery,  deposing  that  he  had  knowingly  committed 
perjury  at  the  instigation  of  plaintiff's  attorney.  On  the 
other  hand,  it  appeared  that  Berkery  was  not  only  under 
pressure  of  an  indictment  procured  by  defendant,  but  that 
defendant,  while  Berkery  was  in  jail,  paid  to  his  family  $12 
a  week  for  seven  months,  and,  after  he  left  jail,  S21  per  week 
for  nineteen  months.  It  is  a  fair  inference  that  this  witness 
is  now  in  the  control  of  the  defendant  and  out  of  the  State, 
and  his  testimony  is  claimed  to  be  essential  to  plaintiff's 
case,  although  upon  this  point  we  express  no  opinion.  The 
defendant  claims  that  plaintiff's  judgment  rested  on  the 
perjured  testimony  of  this  witness;  on  the  other  hand,  the 
plaintiff  claims  that  his  testimony  given  at  the  trial  was 
true  and  that  the  subsequent  affidavit  retracting  it  is  perjury. 
On  the  one  hand,  it  would  be  gross  injustice  that  plaintiff's 
verdict  should  rest  on  perjury,  and  on  the  other  no  less  an 
injustice  would  result  if  a  just  cause  of  action  should  be 
destroyed  by  defendant's  acts.  The  witness  Berkery  is  a  venal 
and  perjured  witness;  but  the  question  is,  which  evidence  is  true, 
that  given  on  the  trial  or  in  the  retracting  affidavits.  After  this 
court  had  affirmed  the  order  granting  a  new  trial  and  that  deny- 
ing a  motion  to  set  it  aside  (176  App.  Div.  936),  appUcation 
was  made  to  us  to  modify  the  order  by  inserting  the  conditions 
above  stated.  We  denied  this  appUcation,  with  leave  to  the 
plaintiff  to  apply  for  such  relief  to  the  justice  who  made  the 
order.  The  application  was  made  to  the  justice,  who  granted 
it  and  imposed  the  condition  to  the  new  trial  that  plaintiff 
might  read  upon  the  new  trial,  as  evidence,  the  testimony 
given  by  his  witnesses  at  the  last  trial.  We  have  no  doubt 
of  the  power  of  the  court  to  impose  such  a  condition  upon 
granting  the  favor  of  a  new  trial  to  the  defendant.  For  it 
was  granted  as  a  favor  and  not  a  right.  Neither  at  Special 
Term  nor  in  the  Appellate  Division  has  the  court  decided  that 
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Berkery  committed  perjury  at  the  trial.  The  extent  of  the 
decision  was  that  the  evidence  that  he  had  committed  perjury 
was  so  strong  that  the  case  should  be  retried  so  that  the  value 
of  his  evidence  could  be  tested  by  the  jury,  who  alone  were 
competent  to  pass  on  the  facts,  in  the  light  of  the  evidence 
of  his  subsequent  retraction.  In  the  exercise  of  his  discretion, 
the  justice  at  Special  Term,  who  was  also  the  judge  who 
tried  the  case,  has  determined  that  in  view  of  the  peculiar 
circmnstances  of  the  case  justice  requires  that  plaintiflF  be 
permitted  to  read  the  testimony  given  at  the  former  trial. 
In  this  way  the  jury  may  hear  the  evidence  as  already  given, 
together  with  the  impeaching  evidence,  and  decide  where  the 
truth  lies.  We  see  no  reason  why  we  should  reverse  the 
decision.  Under  certain  circiunstances,  testimony  of  a  witness 
on  a  former  trial  may  be  read  in  evidence  on  a  new  trial.  (Code 
Civ.  Proc.  §  830.)  This  may  be  done  as  matter  of  right  if 
the  witness  has  died,  become  insane,  being  a  non-resident  has 
departed  from  the  State,  or  has  been  rendered  incompetent 
by  operation  of  the  provisions  of  section  829  of  the  Code. 
In  this  case  the  court,  as  a  condition  to  granting  a  favor, 
extended  the  rule  to  the  testimony  of  a  witness  who,  since 
the  first  trial,  has  come  under  the  pay  and  resulting  control 
of  the  opposite  party  to  the  action.  The  favor  granted  by 
the  court  is  not  to  the  plaintiff. in  permitting  him  to  use 
incompetent  evidence,  but  to  the  defendant  in  granting  a 
new  trial.  If  the  defendant  accepts  the  new  trial,  it  accepts 
the  condition,  and  the  evidence  goes  in  by  its  consent.  The 
appeal  to  us  is  to  permit  the  defendant  to  accept  the  favor 
and  reject  the  condition  on  which  it  is  offered.  We  might 
have  taken  a  very  different  view  of  the  matter  except  for  the 
fact  that  it  is  conceded  that  the  defendant  paid  to  Berkery's 
wife  twelve  dollars  a  week  for  seven  months  and  twenty-one 
dollars  a  week  for  nineteen  months,  and  that  such  payments 
ceased  only  on  the  very  day  after  the  motion  which  resulted 
in  the  order  appealed  from  was  made.  But  it  is  argued 
that  it  violates  fundamental  principles  of  judicial  administra- 
tion to  permit  testimony  of  a  witness  theretofore  taken  to 
be  read  in  evidence  while  the  witness,  in  an  affidavit  then 
existing,  asserts  its  falsity.  This  argument  seems  to  us 
to  rest  on  the  faulty  assumption  that  the  later  testimony 
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of  the  witness  is  necessarily  true.  At  the  time  the  testimony 
was  given  the  witness  was  in  a  court  of  justice  and,  in  the 
presence  of  judge  and  jury,  sworn,  examined  and  subjected 
to  cross-examination.  When  he  made  the  retracting  affidavits 
he  was  in  the  State  of  Pennsylvania,  presumably  in  a  private 
office,  swearing  before  a  notary  public  to  an  affidavit  prepared 
by  someone  else,  We  know  of  no  presumption  that  the  later 
oath  is  the  true  one.  It  is  a  question  for  the  jury  which  is 
true.  If  at  the  time  of  the  new  trial  the  witness  were  dead, 
or,  being  a  non-resident,  absent  from  the  State,  the  testimony 
could  be  read  no  matter  how  many  contradicting  affidavits 
he  had  since  made.  As  to  the  quality  of  the  evidence,  it  makes 
no  difference  whether  the  conditions  to  its  admission,  pre- 
scribed in  section  830  of  the  Code,  or  those  present  in  this 
case  and  upon  which  the  court  acted,  exist.  And  if,  in  cases 
provided  for  by  the  Code,  to  receive  the  evidence  violates  no 
fundamental  principle  of  judicial  administration,  neither 
does  it  in  this  case.  We  think  the  Special  Term  has  prescribed 
the  only  way  in  which  the  question  can  be  passed  on  by  the 
jury;  but  we  think  the  order  should  be  modified  so  as  to 
confine  the  permission  to  the  testimony  of  Berkery,  and  to 
permit  the  defendant,  if  the  plaintiff  reads  it,  to  offer  impeach- 
ing statements  or  affidavits  without  laying  the  foundation 
therefor  by  previous  questions  to  the  witness. 

The  order  is  modified  in  accordance  with  this  opinion, 
and  as  modified  affirmed,  without  costs. 

Stapleton  and  Rich,  JJ.,  concurred;  Thomas,  J.,  dissented 
in  separate  opinion,  with  whom  Jenss,  P.  J.,  concurred. 

Thomas,  J.  (dissenting) : 

The  plaintiff  recovered  a  judgment  of  $75,000,  which 
was  set  aside  upon  motion  based  on  the  confession  of  two 
witnesses,  that  they  had  committed  perjury  on  the  trial. 
The  order  was  absolute  and  was  affirmed  by  this  court. 
Thereafter  the  court  at  Special  Term  amended  the  order  to 
permit  the  plaintiff  to  read  the  testimony  of  the  witnesses, 
including  Berkery,  irrespective  of  their  attendance  upon 
the  trial,  and  such  order  is  now  under  review.  The  essential 
question  is  not  whether  the  court  has  power  under  proper 
circumstances  to  make  the  reading  of  former  testimony  a 
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condition  of  a  new  trial,  although  this  court  considered  that 
the  new  trial  should  be  had  in  any  event.  The  vice  of  the 
order  hes  in  the  inducement  to  making  it.  The  court  was 
not  led  to  it  because  of  some  inconvenience  to  the  plaintiff 
in  procuring  the  attendance  of  Berkery,  or  because  Berkery 
might  be  absent  or  incapacitated,  or  because  his  mind  might 
have  weakened,  or  his  memory  waned,  or  his  speech  become 
faltering,  or  his  powers  abated,  or  because  he  was  less  present- 
able in  any  wise.  Nor  was  the  reason  simply  that  Berkery 
had  become  hostile  to  plaintijff,  as  he  has,  and  might  begrudge 
the  testimony  or  impede  the  eUcitation  of  it.  In  such  case 
the  examiner  may  confront  a  witness  with  his  former  testi- 
mony to  break  down  resistance  and  to  force  the  memory, 
and  to  that  end  the  court  will  be  tolerant.  The  sole  pmpose 
in  allowing  Berkery's  former  testimony  to  be  read  was,  that 
the  QOMri  knew  or  conceived  or  apprehended  that  it  was  no 
longer  his  testimony  —  no  longer  the  testimony  that  he 
would  give,  and  that  at  a  point  where  his  affirmance  of  a 
fact  was  vital,  he.  would  deny  that  it  existed.  The  under- 
lying reason  for  allowing  the  former  testimony  of  a  witness 
to  be  substituted  for  his  present  sworn  statement  is,  that 
it  is  what  the  witness  would  say  orally,  and  so  the  statute 
has  set  forth  the  instances  where  it  is  permitted.  Berkery's 
testimony  is  to  be  read  because  the  plaintijff  knows,  or  fears, 
that,  in  an  essential  particular,  it  is  precisely  opposite  to 
what  Berkery  in  person  would  say.  It  is  known  that  Berkery 
now  affirms  under  oath  that  his  former  testimony  was  in  part 
willfully  false,  and  because  he  has  so  declared  under  oath, 
and  another  had  similarly  stated  as  to  his  own  testimony, 
the  new  trial  was  granted  in  the  interest  of  justice.  But 
the  very  testimony  that  Berkery  says  is  not  true  but  corrupt, 
that  he  disclaims  as  his  testimony,  at  which  he  revolts,  of 
which  he  is  theoretically  penitent,  is  to  be  received  as  his  own 
genuine,  moral  and  l^al  testimony,  although  he  protests  it. 
And  on  it  a  verdict  is  to  be  allowed  to  rest.  So  the  testimony, 
that  was  so  accused  that  the  court  challenged  a  verdict  sup- 
ported by  it,  may  be  read  to  impel  another  verdict,  although 
the  person  who  gave  it  sasrs  thjat  it  is  the  product  of  a  violated 
oath,  that  it  betrays  the  truth  and  is  the  converse  of  his 
knowledge,  memory  and  moral  sense.    But  it  may  be  answered 
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that  Berkery  has  no  moral  sense,  and  in  that  I  agree.  And 
in  that  view  the  proposal  is  to  allow  the  plaintiff  to  read  the 
former  testimony,  because  B«*kery's  moral  nature  does  not 
permit  him  to  tell  the  truth.  The  ai^ument  is,  as  I  under- 
stand, that  at  the  last  trial  he  may  have  had  a  truth-telling 
capacity  that  lends  worth  to  his  forma*  testimony,  but  that 
defendant  corrupted  it  by  bribes.  So,  having  set  aside  the 
verdict  at  least  in  suspicion  of  the  earlier  moral  quality,  the 
proposal  is  to  let  the  jury  decide  whether  his  former  declara- 
tion under  oath,  albeit  denounced  by  the  declarant,  is  what 
he  knows  and  believes  to  be  true,  or  whether  his  denial  of  it 
on  this  trial  is  a  sincere  revelation  of  his  knowledge,  and  in 
determining  that  issue  his  intermediate  statements  may  be 
considered,  together,  I  assume,  with  the  bribes.  If  the  jury 
shall  determine  that  Berkery  told  the  truth  on  the  first  trial, 
his  testimony  there  shall  be  adopted  by  them  as  his  testi- 
mony for  the  purposes  of  this  trial.  He,  perchance,  says: 
"It  was  then  I  committed  perjury."  The  jury  may  say: 
"No,  it  is  now  that  you  commit  if  If  he  should  say: 
"  This  testimony  now  given  is  my  present  real  testimony," 
the  jury  may  say:  "  No,  that  read  to  us  is  your  present 
unalloyed  testimony."  So  a  witness'  former  declarations 
become  his  testimony,  struggle  against  and  denounce  it 
as  he  may.  In  that  way  the  perjurer  becomes  a  pure 
fountain  of  truth.  In  vain  he  cries  out  that  he  was  a  perjiu^r. 
The  jury  had  read  his  heart  and  fitted  words  to  his  lips,  so 
that  speaking  in  the  present  he  is  made  to  speak  as  in  the 
past,  and  what  he  said  in  the  past  become  his  words  in  the 
present,  although  he  would  have  none  of  them.  So  a  full 
well  and  living  witness  in  attendance  on  court  is  made  on  his 
oath  to  say  that  something  is  true  that  at  the  same  time 
on  his  oath  he  says  is  not  true,  that  on  it  a  jury  may  hang 
a  verdict.  Even  a  perjurer  and  bribe-taker  should  not  be 
forced  to  swear  to  what  is  not  his  immediate  testimony 
and  to  have  what  he  avows  are  perjuries  coined  into  his 
approval.  That  would  be  fabrication.  It  were  far  better 
to  sweep  aside  the  corrupt  and  corrupted  Berkery,  to  commend 
him  to  the  proper  district  attorney,  to  declare  oiu"  utter  con- 
demnation that  great  sums  of  money  have  been  paid  him  or 
held  as  lure  before  him,  better  to  cleanse  this  case  of  the 
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tainting  elements  that  infect  it  and  stain  the  administration 
of  justice,  and  thereby  restore  the  case  to  usual  and  health- 
ful channels.  The  plaintiff,  even  mutilated  as  he  is,  should 
not  be  allowed  to  deform  the  law.  Let  him  take  the  usual 
chance  that  the  law  affords.  There  could  not  be  a  more 
marked  instance  of  ignoring  the  principle  on  which  the  intro- 
duction of  former  testimony  rests,  or  the  misuse  of  the 
declarations  of  a  witness,  not  a  party  to  the  action.  The 
Code  of  Civil  Procedure  (§  830)  authorizes  to  be  read  in 
evidence  the  testimony  of  a  witness,  who  has  died,  or  who, 
being  a  non-resident,  has  departed  from  the  State,  or  become 
insane,  or  incompetent.  Happily,  in  such  instances,  the 
present  situation  is  impossible.  But  the  testimony  of  Berkery, 
alive,  sane  and  competent,  by  the  order,  may  be  read  to  his 
face,  while  he  rejects  it,  and  he  cannot  escape  the  ownership 
of  it,  nor  even  the  recurring  perjmy  of  it,  if  the  jury  choose 
to  fasten  it  upon  him  unwiUing.  Something  so  strange^ as 
that  seldom,  if  ever,  has  been  seen  in  a  court  of  justice  —  a 
man  testifying  as  a  two-fold  witness  at  the  same  trial,  now 
in  his  proper  person,  now  through  former  declarations;  his 
word  set  against  his  word;  his  oath  disputing  and  dishonoring 
his  oath,  and  thereupon  a  jury,  by  some  mystery  of  fathoming, 
selecting  the  truth  of  which  it  deems  the  duplex  witness 
conscious.  It  even  surpasses  a  paradox.  I  am  opposed  to 
such  process  for  racking  oflF  perjuries  and  ascribing  to  the 
filtrate  probative  value,  and  above  all  to  entering  on  the 
record  that  it  is  the  man's  testimony,  although  it  must  be 
known,  if  he  dispute  it,  that  it  is  not.  A  man's  shadow  may 
be  in  obscure  semblance  of  himself,  but  what  a  man,  not  a 
party,  has  uttered  in  the  past,  should  not  be  recorded  as 
something  that  he  is  presently  saying,  while,  imder  a  new 
oath  taken,  he  then  and  there  brands  it  as  infamous.  . 

The  order  should  be  modified  so  as  to  permit  testimony  to 
be  read  incase  the  witnesses  are  not  in  attendance  at  the  court. 

Jenks,  p.  J.,  concurred. 

Order  modified  in  accordance  with  opinion  by  Blackmar,  J., 
and  as  modified  affirmed,  without  costs.  Order  to  be  settled 
before  Mr.  Justice  Blackmar, 
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Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Theresa  Lindquest,  Respond- 
ent, for  Compensation  to  Herself  and  Child  ^imder  the 
Workmen's  Compensation  Law,  for  the  Death  of  Andrew 
Lindquest,  Her  Husband,  v.  John  Holler  and  Stanley 
Shepard,  Copartners,  Doing  Business  under  the  Firm 
Name  and  Style  of  Holler  &  Shepard,  Employers,  and 
Royal  Indemnity  Company,  Insurance  Carrier,  Appellants. 

Third  Department,  May  2,  1917. 

Workmen's  Compensation  Law  —  admissibility  of  hearsay  eyidence 
as  to  accidental  injury  —  evidence  as  to  death  of  superintendent 
of  construction  on  barge  canal,  resulting  from  peritonitis  caused 
by  fall  —  presumption. 

Hearsay  evidence  as  to  whether  or  not  a  decedent  had  suffered  an  accidental 
injury  sufficient  to  warrant  an  award  under  the  Workmen's  Compensar 
tion  Law  is  admissible  in  the  discretion  of  the  State  Industrial  Commission. 

Where  the  death  of  a  superintendent  of  construction  of  a  section  of  the 
barge  canal  resulted  from  acute  peritonitis,  which  might  have  been  caused 
by  the  rupture  of  the  appendix,  and  there  was  no  eye  witness  of  the  hap- 
pening of  the  alleged  accident,  and  it  was  not  confirmed  by  any  marks 
upon  the  skin  or  by  other  external  sign,  and  the  sole  evidence  of  its  occur- 
rence was  found  in  the  employer's  first  report  of  the  injury  and  in  the 
hearsay  evidence  of  the  wife,  son  and  attending  physician  of  the  deceased 
that  he  said  that  his  foot  slipped  while  he  was  attempting  to  climb  out 
of  the  prism  of  the  canal,  and  that  he  fell  down  the  bank,  striking  his 
abdomen,  causing  severe  pain,  and  that  he  told  his  wife  that  "  something 
broke  inside,"  the  State  Industrial  Commission  was  justified  in  finding 
that  the  deceased  sustained  an  accidental  injury  sufficient  to  warrant  the 
making  of  an  .award. 

The  presumption  created  by  section  21  of  the  Workmen's  Compensation 
Law  was  not  overcome  by  substantial  evidence. 

Appeal  by  John  Holler  and  others  from  an  award  of  the 
State  Industrial  Commission  made  on  the  26th  day  of  October, 
1916. 

Frank  J,  0'  NeiXl  [Bamett  Cohen  of  counsel],  for  the  appellants. 

Egburt  E.  Woodbury,  Attorney-General  [E.  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  and  Robert  W.  Bonynge,  counsel 
to  the  Commission,  for  the  respondents. 
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Lyon,  J.: 

The  most  important  question  presented  by  this  appeal  is 
whether  hearsay  evidence  as  to  the  deceased  having  suffered 
an  accidental  injury  was  sufficient  to  warrant  the  State  Induish 
trial  Commission  in  making  an  award. 

The  deceased  was  the  superintendent  of  construction  of 
a  section  of  the  barge  canal,  and  concededly  his  death  resulted 
from  acute  peritonitis  which  might  have  been  caused  by  the 
rupture  of  the  appendix. 

There  was  no  eye  witness  of  the  happening  of  the  alleged 
accident,  and  it  was  not  confirmed  by  any  marks  upon  the 
skin  or  by  other  external  sign. 

The  sole  evidence  of  its  occurrence  is  found  in  the  employer's 
first  report  of  injury,  and  in  the  testimony  of  the  wife,  son 
and  attending  physician  of  the  deceased  that  he  said 
his  foot  sUpped  while  he  was  attempting  to  climb  out  of  the 
prism  of  the  canal,  and  that  he  fell  down  the  bank,  striking 
his  abdomen,  causing  severe  pain,  and  that  he  told  his  wife 
"  he  broke  something  inside."  The  employer's  report  also 
stated  positively  that  the  accident  happened  on  the  barge 
canal  location  May  9,  1916,  at  ten  a.  m.  while  the  deceased 
was  climbing  out  of  the  prism  of  the  barge  canal. 

The  State  Industrial  Conmiission  found  the  facts  to  be 
in  accordance  with  such  statement  of  the  deceased,  which 
was  stated  by  the  medical  expert  of  the  Commission  to  be 
the  most  plausible  theory  from  a  clinical  point  of  view  con- 
sidering the  case  in  toto  and  the  rapid  development  of  the 
symptoms  and  physical  signs  after  the  alleged  fall;  that  at 
the  time  of  the  happening  of  the  accident  the  deceased  was 
afflicted  with  a  diseased  appendix,  and  that  by  reason  of  the 
fall,  acute  exacerbation  of  the  appendix  resulted  producing  a 
rupture  of  the  appendix  from  which  acute  peritonitis  developed, 
causing  death  five  days  after  the  fall.  No  autopsy  was  had, 
and  whether  the  peritonitis  in  fact  resulted  from  a  rupture 
of  the  appendix  or  from  some  other  cause  was  not  definitely 
proven.  It  is  not  claimed  that  the  mere  fact  that  death 
occurred  from  peritonitis  would  of  itself  be  sufficient  evidence 
that  the  deceased  had  sustained  an  accidental  injury  to  warrant 
making  the  award,  but  we  think  the  conclusions  of  the  Com- 
mission were  warranted  provided  the  Conmiission  was  justified 
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in  receiving  the  hearsay  evidence  and  basing  its  conclusions 
thereon.  Consideration  of  the  appeal  is,  therefore,  narrowed 
to  the  single  question  as  to  the  admissibility  of  the  hearsay 
evidence,  which  was  received  under  the  objection  of  the 
appellants. 

I  think  that  under  the  decision  in  the  case  of  Matter  of 
CarroU  v.  Knickerbocker  Ice  Co.  (218  N.  Y.  436)  the  hearsay 
evidence  was  admissible  in  the  discretion  of  the  State  Indus- 
trial Commission  and  hence  was  properly  received. 

There  was  not  in  this  case  as  in  the  Carroll  case  denials 
of  the  happening  of  the  accident  by  persons  who  were  present 
at  the  time  it  was  claimed  to  have  occurred,  nor  is  the  evidence 
in  this  case  abhorrent  to  reason  and  common  sense  as  in  that 
case,  and  it  cannot  be  said  in  this  case  as  in  that  case  that 
the  presumption  created  by  section  21  of  the  Workmen's 
Compensation  Law  was  overcome  by  substantial  evidence. 

The  State  Industrial  Commission  was  satisfied  as  to  the 
credibility  of  the  hearsay  evidence.  It  was,  therefore,  con- 
fronted by  questions  of  fact  and  its  decision  thereon  being 
supported  by  the  evidence  is  conclusive  upon  us. 

Tlie  award  of  the  Commission  should  be  affirmed. 

Award  unanimously  affirmed. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Robert  Thompson,  Respondent, 
for  Compensation  undet  the  Workmen's  Compensation  Law, 
V.  Sherwood  Shoe  Company,  Employer,  and  American 
Mutual  Compensation  Insurance  Company,  Insurance 
Carrier,  Appellants. 

Third  Department,  May  2,  1917. 

Workmen's  Compensation  Law  —  amputation  of  one-fourth  of  an 
ineh  of  tip  of  one  finger  not  the  loss  of  one-half  thereof. 

The  loss  by  amputation  of  approximately  one-fourth  of  an  inch  of  the  tip 
of  one  of  a  claimant's  forefingers,  no  claim  being  made  of  any  further 
injury  to  the  finger,  does  not  constitute  the  loss  of  the  first  phalange  so 
as  to  warrant  an  award  for  the  loss  of  one-half  the  finger. 
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Appeal  by  the  defendants^  Sherwood  Shoe  Company  and 
another,  from  an  award  of  the  State  Industrial  Commission, 
entered  in  the  Albany  office  of  said  Commission  on  the  9th 
day  of  November,  1916. 

Jeremiah  F.  Connor,  for  the  appellants. 

Robert  Thompson,  for  the  claimant,  respondent. 

Egburt  E.  Woodbury,  Attorney-General  [E.  C.  Aiken,  Dep- 
uty Attorney-General,  of  counsel],  and  Robert  W.  Bonynge, 
coimsel  to  Commission,  for  the  respondent  State  Industrial 
Commission. 

Lyon,  J.: 

In  July,  1916,  the  claimant  suffered  the  loss  by  amputation 
of  approximately  one-fourth  of  an  inch  of  the  tip  of  one  of 
his  forefingers.  No  claim  is  made  of  any  further  injury  to 
the  finger.  The  X-ray  photograph  contained  in  the  record 
indicates  that  the  entire  bulbous  terminal  of  the  tip  of  the 
finger  was  not  taken  off.  The  attending  physician  described 
the.  treatment:  "Pieces  of  bone  ranoved,  wound  closed, 
antiseptic  dressings  applied."  The  claimant  stated  in  answer 
to  the  question,  "  Will  you  be  able  to  take  up  regular  employ- 
ment when  you  return  to  work? "  ^'  Yes,  but  will  not  be  able 
to  accomplish  as  much  as  before  accident."  The  State  Indus^ 
trial  Commission  holding  that  the  injiuy  constituted  the  loss 
of  the  first  phalange  of  the  finger  made  an  award  of  twenty- 
three  weeks'  compensation  which  was  the  full  statutory  award 
for  the  loss  of  one-half  the  finger.  The  employer  and  insurance 
carrier  have  appealed,  claiming  that  the  loss  of  so  small  a 
portion  of  the  finger  did  not  constitute  the  loss  of  substantially 
all  the  phalange,  and  hence  that  the  award  was  not  warranted. 
In  this  we  think  the  appellants  are  correct. 

In  the  case  of  Geiger  v.  Gotham  Can  Co.  (177  App.  Div.  29) 
we  held,  discussing  authorities  bearing  upon  the  question,  that 
the  amputation  of  one-eighth  of  an  inch  of  the  tip  of  a  finger 
did  not  entitle  the  claimant  to  be  awarded  compensation  for 
the  loss  of  the  entire  first  phalange.  We  do  not  think  the  loss 
of  an  additional  one-eighth  of  an  inch  of  the  tip  of  a  finger 
with  the  result  shown  in  the  case  at  bar  in  any  way  alters 
the  legal  principle,  and  hence  that  the  award  should  be  set 
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aside  and  the  claim  remitted  to  the  Commission  for  further 
consideration.  It  may  be  observed  that  while  the  findings 
of  the  Conmiission  state  the  injury  as  having  occiUTed  to  the 
forefinger  of  the  right  hand,  the  statements  of*  the  claimant, 
employer  and  attending  physician  state  that  the  injury  was 
to  the  forefinger  of  the  left  hand,  a  clerical  error  undoubtedly 
on  the  record. 

The  award  should  be  reversed  and  the  claim  remitted  to  the 
Commission  for  further  consideration. 

■  All  concurred. 

Award  reversed  and  matter  remitted  to  the  Conmiission 
for  further  consideration. 


In  the  Matter  of  the  Application  of  the  Attorney-General, 
Respondent,  for  a  Writ  of  Mandamus,  Addressed  to  Jacob 
Taubenheimer,  as  Supervisor  of  the  Town  of  Bellmont, 
Appellant. 

Third  Department,  May  2,  1917. 

Conservation  Law  —  levy  and  coUeotlon  of  moneys  expended  by 
Conservation  Commission  in  fighting  fires  —  mandamus  to  compel 
supervisor  to  pay  over  such  moneys  to  Conservation  Commission  — 
constitutional .  law  —  parties  entitled  to  raise  constitutional 
question. 

Where  a  board  of  supervisors  proceeding  under  the  Conservation  Law  has 
levied  the  sum  claimed  by  the  Conservation  Commission  to  be  due  from 
the  town  for  the  expenditures  made  by  the  Commission  in  fighting  fires 
in  said  town,  and  such  money  has  been  duly  collected  and  paid  over  to 
the  supervisor,  he  may  be  compelled  by  a  writ  of  peremptory  mandamus, 
issued  on  the  application  of  the  Attomey-Oenend,  to  pay  over  such 
moneys  to  the  Conservation  Commission. 

A  constitutional  question  may  be  raised  only  by  a  person  whose  rights  are 
involved. 

The  supervisor  being  a  mere  custodian  of  moneys  raised  in  regular  form 
for  a  particular  purpose,  has  no  authority  to  question  the  propriety  or 
the  legality  of  the  expenditures  underlying  the  levy  and  colleotfon  of 
the  taxes. 

Questions  as  to  the  liability  of  the  town  for  expenditures  made  by  the 
Conservation  Conmiission  in  fighting  fires  should  have  been  raised  in 
oonnection  with  the  assessment  and  levy  of  the  tax. 

App,  Div.—  Vol.  CLXXVIH.       21 
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Appeal  by  Jacob  Taubenheimer,  as  supervisor,  from  an 
order  of  the  Supreme  Court,  made  at  the  Saratoga  Special 
Term  and  entered  in  the  oflSice  of  the  clerk  of  the  county  of 
Franklin  on  .the  5th  day  of  January,  1917,  directing  the 
issuance  of  a  peremptory  writ  of  mandamus  against  him  and 
also  from  the  writ  issued  pursuant  to  said  order. 

Kellaa  &  KeUas  [John  P.  Kellas  of  counsel],  for  the 
appellant. 

Egburt  E.  Woodbury,  Attorney-General  [James  Gibson,  Jr., 
Deputy  Attomey-General,  of  counsel],  for  the  respondent. 

Woodward,  J.: 

Acting  under  the  provisions  of  the  Conservation  Law,  the 
Attorney-General  has  applied  for  and  caused  to  be  issued  a 
peremptory  writ  of  mandamus,  commanding  Jacob  Tauben- 
heimer, as  supervisor  of  the  town  of  Bellmont,  to  pay  over 
to  the  Conservation  Commission  of  the  State  of  New  York 
the  sum  of  $1,642.40.  (See  Consol.  Laws,  chap.  65  [Laws  of 
1911,  chap.  647],  §  9,  as  amd.  by  Laws  of  1912,  chap.  444,  and 
Laws  of  1915,  chap.  318;  Id.  §  50,  subd.  11,  i  (b),  as  added 
by  Laws  of  1916,  chap.  451.)  Jacob  Taubenheimer,  as  such 
supervisor,  appeals  from  the  order. 

There  appears  to  be  no  question  that  the  proceeding  is 
in  all  respects  in  harmony  with  the  requirements  of  the  Con- 
servation Law,  and  there  is  no  reason  why  the  writ  should 
not  be  sustained,  unless  there  is  some  constitutional  defect  in 
the  statute.  The  appellant  suggests  various  provisions  of  the 
statute  and  Constitution  which  he  claims  have  been  violated, 
but  we  are  of  the  opinion  that  he  has  no  standing  to  raise 
these  questions.  Proceeding  under  the  statute  the  board  of 
supervisors  levied  the  sum  claimed  by  the  Con»Mrvation  Com- 
mission to  be  due  from  the  town  of  Bellmont  upon  the  prop- 
erty of  that  town.  This  sum  was  duly  collected  in  the  r^ular 
course  and  was  paid  over  to  the  supervisor,  whose  duty  it 
was,  under  the  law,  to  pay  over  the  same  to  the  Conservation 
Commission.  (See  Conservation  Law,  §  94,  added  by  Laws 
of  1912,  chap.  444,  as  amd.  by  Laws  of  1913,  chap.  723;  now 
Conservation  Law,  §  63,  as  added  by  Laws  of  1916,  chap.  451. 
See,  also.  Town  Law  [Consol.  Laws,  chap.  62;  Laws  of  1909, 
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chap.  63],  §  98,  subd.  1,  as  amd.  by  Laws  of  1914,  chap.  153.) 
The  sum  has  been  demanded  and  the  supervisor  retains  the 
same,  and  he  is  now  commanded  to  pay  the  same  over  to  the 
Conservation  Commission.  And  why  not?  He  has  no  claim 
upon  the  money  individually.  While  there  may  Jiave  been 
some  ground  on  which  a  taxpayer  might  have  resisted  the 
payment  of  the  tax,  the  tax  having  been  paid  without  protest 
on  the  part  of  any  taxpayer,  so  far  as  appears,  we  know  of 
no  law  which  permits  the  supervisor,  in  custody  of  the  fund, 
to  raise  the  question.  It  is  fundamental  that  a  constitutional 
question  may  be  raised  only  by  a  person  whose  rights  are 
involved,  and  there  is  nothing  before  us  to^  show  that  any 
possible  right  of  Jacob  Taubenheimer,  as  supervisor,  is  involved 
in  this  proceeding.  He  is  the  mere  custodian  of  moneys 
raised  in  regular  form  for  a  particular  purpose,  and  he  has 
no  authority  whatever  to  question  the  propriety  or  the  legahty 
of  the  expenditures  underlying  this  levy  and  collection  of 
taxes,  as  he  is  seeking  to  do.  The  office  of  supervisor  is  an 
important  one,  but  it  is  governed  by  statute,  and,  imtil  the 
law  makes  some  provision  for  a  supervisor  to  become  the 
general  guardian  of  .the  taxpayers  of  his  township,  we  see  no 
justification  for  this  appeal.  If  any  question  was  to  be  raised 
as  to  the  liability  of  the  town  for  the  expenditures  made  by 
the  Conservation  Commission,  in  fighting  fires  in  that  town- 
ship, they  should  have  been  raised  in  connection  with  the 
assessment  and  levy  of  the  tax,  and  not  by  the  supervisor 
after  the  moneys  have  been  paid  to  him  imder  the  provisions 
of  the  statute. 
The  order  appealed  from  should  be  affirmed,  with  costs. 

Order  unanimously  afiirmed,  with  ten  dollars  costs  and 
disbursements. 
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Before  State  Industrlil  Commission. 

In  the  Matter  of  the  Claim  of  Delia  B.  Ames  for  Compen- 
sation to  Herself  and  to  Wiluam  Ames,  Jr.,  and  Others, 
Dependent  Children,  for  the  Death  of  Her  Husband, 
William  Abies,  v.  The  New  York  Central  Railroad 
Company,  Employer  and  Self-Insm^r. 

Third  Department,  May  2,  1917. 

Workmen's  Compensation  Law  —  where  engineman  struek  by  train 
whUe  going  to  coUect  his  wages  after  completing  his  day's  work 
not  injured  in  course  of  his  employment  —  injuries  whUe  walking 
along  track  in  Yiolation  of  Railroad  Law,  section  88. 

Where  a  yard  engmeman,  after  turning  in  his  engine  and  his  slip  showing 
that  his  run  had  been  completed,  although  there  were  plenty  of  streets 
by  which  he  could  have  left  the  railroad  yard  for  the  purpose  of  going 
home,  walked  along  the  tracks  for  a  distance,  crossed  over  another  public 
highway  which  he  had  gained  in  safety  and  then  entered  on  the  right  of 
way  of  an  elevated  railroad  conducted  by  his  employer,  for  the  purpose 
of  catching  a  passing  freight  train  in  order  to  arrive  at  a  certain  place 
to  collect  his  pay,  and  was  struck  and  killed  by  such  train,  the  injuries 
resulting  in  his  death  cannot  be  held  to  have  arisen  out  of  and  in  the 
course  of  his  employment  within  the  meaning  of  the  Workmen's  Com- 
pensation Law. 

But  there  may  be  cases  in  which  an  employee  in  going  for  his  wages  may  be 
considered  as  acting  in  the  course  of  his  emplosnment. 

As  the  decedent  was  not  employed  on  the  line  where  the  accident  happened, 
he  was  a  mere  trespasser  at  that  point,  violating  the  spirit  if  not  the  letter 
of  section  83  of  the  Raihoad  Law  (Laws  of  1910,  chap.  481). 

Certification  by  the  State  Industrial  Conmiission  to  the 
Appellate  Division,  Third  Department,  of  a  question  pursuant 
to  the  provisions  of  the  Workmen's  Compensation  Law. 
(See  Consol.  Laws,  chap.  67  [Laws  of  1914,  chap.  41],  §  23,  as 
amd.  by  Laws  of  1916,  chap.  622.) 

Egburt  E.  Woodbury,  Attorney-'General,  and  Robert  W. 
Bonynge,  counsel  for  State  Industrial  Commission,  for  State 
Industrial  Commission. 

Daniel  J.  Dugan  ^eadore  Booketein  with  him  on  the  brief], 
for  the  claimants. 

0.  G.  Browne  and  Viascherj  Whalen  &  Atiatin  [Sherman  A. 
Murphy  of  counsel],  for  the  employer. 
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Woodward,  J.: 

The  State  Industrial  Commission  has  certified  the  question: 
''  Did  the  injuries  which  resulted  in  the  death  of  William 
Ames  arise  out  of  and  in  the  coiirse  of  his  employment  with 
the  New  York  Central  Railroad  Company  within  the  meaning 
of  the  Workmen's  Compensation  Law?" 

The  facts  found  by  the  Commission  are  to  the  effect  that 
on  the  8th  day  of  March,  1915,  the  day  when  William  Ames 
received  the  injuries  which  resulted  in  his  death,  he  resided 
in  Albany,  and  was  employed  as  a  yard  engineman  by  the 
New  York  Central  Railroad  Company;  that  on  said  day, 
at  about  six  o'clock  in  the  morning,  the  said  William  Ames 
had  turned  in  his  engine,  having  completed  his  work,  and 
had  also  turned  in  his  slip  showing  that  his  run  had  been 
completed.  His  engine  was  left  by  him  in  the  freight  yard 
about  100  feet  from  the  public  street,  namely,  Spencer  street. 
There  were  plenty  of  streets  by  which  Ames  could  have  left  the 
yard  for  the  purpose  of  going  home,  but,  instead  of  making  use 
of  one  of  these  highways,  he  walked  along  the  tracks  for  a  dis- 
tance of  1,000  feet  and  crossed  over  another  street  and  on  to 
the  tracks  on  the  other  side  of  the  last-mentioned  street,  and 
was  there  struck  and  killed  by  a  passing  freight  train.  The  pur- 
pose of  Ames  in  going  upon  this  second  track,  which  appears 
to  have  been  an  elevated  track  of  the  New  York  Central  lines, 
was  supposed  to  be  for  the  purpose  of  catching  a  passing 
freight  train  in  order  to  board  the  same  and  ride  to  West 
Albany,  where  he  could  collect  his  pay.  Ames,  as  the  Com- 
mission certify  the  facts,  had  no  authority  from  his  employer 
to  be  at  the  place  where  the  accident  occurred  and  was  not 
at  that  place  on  any  business  in  behalf  of  his  employer,  but 
was  there  for  purposes  of  his  own. 

We  think  the  question  must  be  answered  in  the  negative. 
While  there  might  be  cases  in  which  an  employee  in  going  for 
his  wages  would  be  considered  as  acting  in  the  course  of  his 
employment,  we  think  this  is  not  such  a  case.  Ames  had 
dosed  his  day's  work  and  had  left  the  premises  of  his 
employer;  he  had  gained  a  public  highway  in  safety,  and 
then  he  climbed  up  some  steps  and  gained  entrance  to  the 
right  of  way  of  an  elevated  railroad  conducted  by  the  same 
company  which  employed  him  in  the  yards,  which  appear  to 
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have  been  at  grade,  and  was  struck  by  a  Boston  and  Albany 
train,  which  makes  use  of  this  elevated  track.  He  was 
employed  by  the  New  York  Central  Railroad  Company, 
but  his  employment  was  not  upon  the  line  where  the  accident 
happened;  he  was  a  mere  trespasser  at  the  point  where  the 
accident  happened,  violating  the  spirit  if  not  the  letter  of 
section  83  of  the  Railroad  Law  (Consol.  Laws,  chap.  49; 
Laws  of  1910,  chap.  481),  and  there  is  no  justification 
for  holding  the  insurance  carrier  liable  for  such  an  accident. 
He  was  not  engaged  in  a  hazardous  employment  for  the 
employer;  he  was  making  use  of  the  tracks  of  the  New  York 
Central  railroad  for  a  purpose  for  which  they  were  not  intended, 
and  the  loss  must  fall  upon  those  who  were  dependent  upon 
him.  {Matter  of  De  Voe  v.  New  York  State  Railways^  169  App. 
Div-  472,  476;  aflfd.,  218  N.  Y.  318,  320;  Matter  of  GUM  v. 
Stumpp,  220  id.  71,  74.) 
The  question  is  answered  in  the  negative. 

All  concurred. 

Question  certified  answered  in  the  negative. 


Augustus   Mater,   Appellant,    v.    Arthur   Chamberlain, 

Respondent. 

Third  Department,  May  2,1917. 

Ubel  —  when  letter  by  principal  of  high  school  to  State  Depart- 
ment of  Education  referring  to  president  of  board  of  education 
not  libelous  —  pleading  —  statement  inconsistent  with  facts 
aUeged  —  afllrmatiTe  aUegation  of  previous  denial  adds  nothing 
to  pleading  —  aflOrmative  defense  —  aUegation  as  to  truth  or 
Justification  or  mitigation  —  burden  of  proof  —  instructions  to 
Jury. 

A  letter  written  by  the  principal  of  a  high  school  to  the  State  Department 
of  Education  containing  some  uncomplimentary  suggestions  to  the  presi- 
dent of  the  board  of  education,  but  of  such  character  as  to  be  privileged 
and  not  bearing  upon  its  face  evidence  of  maJice,  is  not  libelous  in  the 
absence  of  evidence  of  maliee. 

Where,  in  an  action  for  libel  based  on  said  letter,  the  defendant  admits 
writing  the  letter,  but  denies  that  the  same  was  written  maliciously  or 
that  the  matters  therein  contained  were  false,  and  alleges  on  information 
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and  belief  that  the  statements  in  the  letter  are  and  were  true,  the  latter 
aUegation  not  being  pleaded  as  a  defense,  but  having  been  introduced 
as  an  afiBrmatiye  of  the  previous  denial  that  "  the  same  was  written 
maliciously  or  that  the  matters  therein  contained  were  false "  adds 
nothing  to  the  pleading  as  an  answer. 

The  allegations  of  a  complaint  are  controverted  or  put  in  issue  only  by  a 
general  or  specific  denial. 

The  material  fact  alleged  is  not  controverted  or  put  in  issue  by  a  statement 
inconsistent  with  the  facts  alleged  or  from  which  a  general  denial  may  be 
implied  or  inferred. 

As  the  plaintiff  alleged  that  the  matters  contained  in  the  defendant's  letter 
were  maliciously  composed  and  circulated,  and  that  the  letter  contained 
"  false,  defamatory  and  libelous  matter,"  and  the  material  matters  of 
malice  and  of  falsehood  were  denied  by  the  defendant,  the  bmxlen  of 
proof  was  upon  the  plaintiff. 

Since  the  issue  of  the  alleged  falseness  of  the  letter  was  raised  by  the  alle- 
gations of  the  complaint  and  the  denials  of  the  answer,  and  did  not  depend 
upon  any  affirmative  defense,  the  court  properly  refused  "  to  charge  in 
this  connection  that  where  the  defendant  pleads  the  truth  or  justification 
or  mitigation,  the  burden  is  on  the  defendant  as  to  those  matters." 

Appeal  by  the  plaiiitiff,  Augustus  Mayer,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Sullivan  on  the  25th  day  of 
September,  1916,  upon  the  verdict  of  a  jury,  and  also  from  an 
order  entered  in  said  clerk's  office  on  or  about  the  same  day 
denying  plaintiff's  motion  for  a  new  trial  made  upon  the 
minutes. 

Henry  F.  Gardner  [John  D.  Lyons  with  him  on  the  brief], 
for  the  appellant. 

Guernsey  T.  Cross  [EUsworth  Baker  with  him  on  the  brief], 
for  the  respondent. 

Woodward,  J.: 

The  complaint  alleges  that  the  plaintiff  and  defendant 
are  both  residents  of  Callicoon;  that  the  plaintiff  is  a  physician, 
practicing  his  profession  in  said  town,  and  that  he  is  president 
of  the  board  of  education  of  Callicoon  union  school,  "  and 
was  of  good  name,  fame  and  credit  as  such; "  that  the  defend- 
ant on  or  about  the  17th  day  of  February,  1916,  "  maliciously 
composed,  or  caused  to  be  composed,  and  maliciously  cir- 
culated or  caused  to  be  circulated,  a  certain  article  of  and 
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concerning  the  plaintiff  herein,  which  article  contained  false, 
defamatory  and  libelous  matter/'  setting  out  a  letter  written 
by  the  defendant,  principal  of  the  Callicoon  high  school, 
addressed  to  Dr.  Charles  F.  Wheelock,  of  the  Education 
Department  at  Albany,  making  explanations  in  reference 
to  certain  school  matters,  evidently  in  response  to  a  letter 
from  Dr.  Wheelock.  This  letter  contained  some  suggestions 
imcomplimentary  to  the  plaintiff,  but  it  is  entirely  evident 
that  it  was  of  such  a  character  as  to  be  privileged,  and  it  does 
not  bear  upon  its  face  evidences  of  maUce;  it  is  rather  a  mildly 
drawn  complaint  of  the  plaintiff  in  his  relations  to  the  school, 
and  in  the  absence  of  evidence  of  mahce  it  is  not  libelous. 
(MeUen  v.  Athens  Hotel  Co.,  153  App.  Div.  891,  and  authority 
there  cited.) 

The  answer  admits  all  of  the  first  allegation,  except  the 
allegation  that  the  plaintiff  was  of  good  name,  fame  and 
credit,  which  he  denied;  admits  writing  the  letter  set  out  in 
the  complaint,  but  denies  that  the  same  was  written 
maliciously,  or  that  the  matters  therein  contained  were  false; 
denies  the  remaining  allegations  of  the  complaint  as  to  the 
intent  with  which  the  matter  was  pubUshed,  and  that  the 
facts  alleged  were  wholly  false,  and  alleges,  on  information 
and  belief,  that  the  allegations  contained  in  the  letter  men- 
tioned and  set  forth  in  the  complaint  are  and  were  true. 
This  latter  allegation  is  not  pleaded  as  a  defense;  it  seems  to 
have  been  introduced  as  an  affirmative  of  the  previous  denial 
that  "  the  same  was  written  maliciously,  or  that  the  matters 
therein  contained  were  false,"  and  adds  nothing  to  the  plead- 
ing as  an  answer.  The  allegations  of  a  complaint  are  con- 
troverted or  put  in  issue  only  by  a  general  or  specific  denial. 
A  material  fact  alleged  is  not  controverted  or  put  in  issue  by 
a  statement  inconsistent  with  the  facts  alleged,  or  from  which 
a  general  denial  may  be  implied  or  inferred.  {Smith  v.  Coe, 
170  N.  Y.  162,  167,  and  authorities  there  cited.)  If  there  had 
been  no  denial  of  the  essential  allegation  of  the  complaint, 
this  afiSrmative  allegation  would  not  have  raised  the  issue, 
and  it  was,  therefore,  mere  surplusage.  The  defendant  then, 
further  answering,  sets  out  the  circumstances  under  which 
the  letter  was  written,  claiming  that  the  same  was  privileged 
under  the  circumstances  disclosed,  and  alleges  that  the  same 
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was  not  published,  except  as  it  was  sealed,  and  sent  to  the 
Department  of  Education.  While  this  is  not  denominated 
a  defense,  it  is  of  that  character,  and  no  question  was  raised 
as  to  the  form  of  the  pleading.  The  answer  then  alleges  in 
mitigation  of  damages  that  the  defendant  believed  the  matters 
set  forth  in  the  letter  were  true;  that  he  had  heard  the  plaintiff 
use  profane  and  vulgar  language,  etc.,  and  demands  that  the 
complaint  be  dismissed. 

The  case  was  tried  upon  the  issues  made  by  the  denials  and 
the  question  of  privilege,  and  the  only  question  that  sur- 
vives the  verdict  of  no  cause  of  action,  rendered  by  the  jury 
is  an  alleged  error  in  the  charge  of  the  court,  or  rather  in  the 
neglect  of  the  court  to  charge  as  requested  by  the  plaintiff. 
The  learned  court  did  not  tell  the  jury  that  the  letter  was 
privileged,  and  that  this  privilege  might  be  destroyed  by 
a  maHcious  intent  upon  the  part  of  the  writer.  The  jury  were 
told  about  a  privileged  communication,  but  just  what  effect 
malice  on  the  part  of  the  writer  would  have  was  not  disclosed, 
and  the  court  finally  submitted  to  the  jury  the  question  whether 
the  statements  were  true  or  false,  saying:  "  And  whether  they 
are  true  or  false  will  depend  upon  the  evidence,  of  course,  in 
the  case.  The  burden  is  upon  the  plaintiff  to  show  to  your 
satisfaction  by  a  preponderance  of  evidence,  the  greater 
weight  of  the  evidence,  that  he  has  been  injuriously  affected 
by  the  statements  which  have  been  made;  that  the  state- 
ments are  not  true;  that  being  false  he  has  been  affected  by 
his  reputation  being  injured." 

Counsel  for  the  plaintiff  excepted  ''  to  that  part  of  your 
charge  where  you  state  to  the  jiuy  that  the  burden  is  upon 
the  plaintiff  in  this  case,  and  I  ask  you  to  charge  in  that 
connection  that  where  the  defendant  pleads  the  truth  or 
justification  or  mitigation,  the  burden  is  on  the  defendant 
as  to  those  matters."  To  this  the  court  made  no  response, 
and  coimsel  took  an  exception  to  the  silence  of  the  court; 
and  this  presents  the  only  question  upon  this  appeal.  The 
plaintiff  had  alleged  that  the  matters  contained  in  the  defend- 
ant's letter  were  maliciously  composed,  maliciously  circulated, 
and  that  the  letter  ''  contained  false,  defamatory  and  libellous 
matter."  The  material  matters  of  malice  and  of  falsehood 
were  denied  by  the  defendant,  and  there  can  be  no  question 

Digitized  by  V^OOQ IC 


330  Mater  v.  Chamberlain. 

Third  Department,  May,  1917.  [Vol.  178. 

that  the  ''  burden  is  upon  the  plaintiff  in  this  cs^/'  The 
burden  is  always  upon  the  plaintiff  to  establish  the  facts 
which  are  necessary  to  his  cause  of  action.  (Stokes  v.  Stokes, 
155  N.  Y.  581,  586.)  The  charge  was  not,  therefore,  open 
to  the  objection  made  by  the  plaintiff's  counsel,  and  it  only 
remains  to  be  seen  whether  the  court  was  called  upon  to 
give  the  instructions  asked  for  by  the  plaintiff.  The  objec- 
tion was  to  tKe  part  "  of  your  charge  where  you  state  to 
the  jury  that  the  burden  is  upon  the  plaintiff  in  this  case," 
and  then  the  court  is  asked  '^  to  charge  in  that  connection  that 
where  the  defeadant  pleads  the  truth  or  justification  or  miti- 
gation, the  burden  is  on  the  defendant  as  to  those  matters." 
While  there  may  be  some  justification  for  the  abstract  proposi- 
tion, for  one  who  sets  up  an  affirmative  defense  is,  as  to  such 
defense,  charged  with  the  burden  of  proof  (Stokes  v.  Stokes, 
supra),  if  the  case  hinges  upon  the  defense,  the  case  here  imder 
consideration,  and  as  submitted  to  the  jury,  did  not  depend 
upon  any  affirmative  defense.  The  issue  of  the  alleged 
falseness  of  the  letter  was  raised  by  the  allegations  of  the 
complaint  and  the  denials  of  the  answer  —  the  abstract 
allegation  of  the  truth  of  the  allegations  was  not  properly 
in  the  case,  for  it  raised  no  issue.  The  issue  tendered,  and 
the  one  submitted  to  the  jury,  was  whether  the  statements 
were  true  or  false,  and  as  to  that  issue  the  burden  was 
unquestionably  upon  the  plaintiff.  No  objection  was  made 
to  the  submission  of  this  issue,  or  to  the  instructions  of  the 
court  in  the  matter,  except  the  objection  to  the  instruction 
that  the  burden  of  proof  was  upon  the  plaintiff  in  this  case, 
and  if  the  only  issue  to  go  to  the  jury  was  as  to  the  truth  or 
falsity  of  the  statements,  this  instruction  was  clearly  right. 
The  real  question  which  might  have  been  raised,  whether  there 
was  evidence  of  malice,  does  not  seem  to  have  occiuxed  to 
any  one,  and  as  the  charge,  to  which  no  other  exception  was 
taken,  became  the  law  of  the  case,  it  cannot  be  held  that  the 
court  erred  to  the  prejudice  of  the  plaintiff  in  refusing  the 
modification  suggested. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs. 
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James  Bronnie,  Appellant^  v.  New  England  Equttablb 
Insurance  Company,  Respondent,  Impleaded  with  The 
Kendar  Engineerh^g  and  Construction  Company,  Inc., 
Defendant. 

Third  Department,  May  2,  1917. 

Canal  Law*  section  146,  construed  —  action  by  laborer  on  bond  of 
contractor  —  time  of  commencement  of  action. 

The  provision  of  section  145  of  the  Canal  Law,  requiring  a  oontractor's 
bond  that  the  oontraotor  shall  pay  "  at  least  once  each  month,"  is  for 
the  benefit  of  the  laborer,  and  the  provision  that  "  no  action  shaU  be 
maintained  against  the  sureties  unless  brought  within  thirty  days  after 
the  completion  of  the  labor  "  is  for  the  benefit  of  the  surety,  and  such 
provisions  must  be  construed  and  harmonized  with  reference  to  the  mani- 
fest purpose  of  each. 

Although  a  laborer  may  maintain  an  action  once  in  each  month  for  his 
compensation,  he  is  not  required  to  do  so.  All  that  a  surety  can  require 
is  that  the  action  shall  be  instituted  within  thirty  days  after  the  comple- 
tion of  the  labor. 

Appeal  by  the  plaintiff,  James  Bronnie,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  respondent,  entered  in 
the  office  of  the  clerk  of  the  county  of  Saratoga  on  the  2d 
day  of  February,  1917,  upon  the  verdict  of  a  jury  rendered 
by  direction  of  the  court. 

Moore  &  McGinity  [Edward  C.  McGinity  of  counsel],  for 
the  appellant. 

James  J.  Cuf,  for  the  respondent. 

Cochrane,  J.: 

The  respondent  is  a  surety  on  a  bond  given  by  a  contractor 
for  certain  work  on  the  State  canal.  The  bond  was  given 
pursuant  to  section  145  of  the  Canal  Law  (Consol.  Laws, 
chap.  5;  Laws  of  1909,  chap.  13),  which,  so  far  as  mate- 
rial, is  as  follows:  "The  Superintendent  of  Public  Works 
or  assistant  superintendent  having  charge,  shall  also  require 
and  take  from  the  contractor,  a  bond  with  at  least  two  good 
and  sufficient  sureties,  conditioned  that  such  contractor  will 
well  and  truly  pay  in  full,  at  least  once  in  each  month,  all 
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laborers  employed  by  him  on  the  work  specified  in  such 
contract.  *  *  *  Actions  may  be  brought  for  a  breach  of 
such  bond  by  any  laborer  not  paid  in  accordance  with  its 
terms.  *  *  *  No  action  shall  be  maintained  against  the 
sureties  unless  brought  within  thirty  days  after  the  completion 
of  the  labor,  the  payment  of  which  is  secured  by  the  bond." 

The  principal  in  the  bond  assigned  his  contract  to  the 
Kendar  Engineering  and  Construction  Company,  Inc.  The 
plaintiff  performed  labor  for  the  latter  company  in  the  per- 
formance of  said  contract.  The  company  defaulted  in  the 
payment  of  its  obUgation  to  the  plaintiff  for  such  labor. 
The  plaintiff  brings  this  action  on  the  said  bond.  The  labor 
was  performed  between  the  1st  day  of  February,  1916,  and 
the  8th  day  of  March,  1916,  amoimting  to  $143.75  and  was 
completed  on  the  latter  day.  This  action  was  commenced 
April  3,  1916.  The  learned  trial  justice  held  that  the  plaintiff 
could  only  recover  for  the  labor  performed  during  the  month 
of  March. 

We  are  unable  to  adopt  the  views  of  the  trial  court.  The 
scheme  and  purpose  of  the  statute  are  obvious.  The  pro- 
vision that  the  contractor  shall  pay  ''  at  least  once  in  each 
month  "  is  for  the  benefit  of  the  laborer.  The  provision  that 
''no  action  shall  be  maintained  against  the  sureties  unless 
brought  within  thirty  days  after  the  completion  of  the  labor  " 
is  for  the  benefit  of  the  surety.  It  is  a  short  Statute  of 
Limitations  in  his  favor.  The  two  provisions  must  be  con- 
strued and  harmonized  with  reference  to  the  manifest  purpose 
of  each.  The  laborer  may  maintain  an  action  once  in  each 
month  for  his  compensation  but  he  is  not  required  to  do  so. 
The  statute  does  not  intend  that  he  must  disrupt  his  relations 
with  his  employer  imder  penalty  of  losing  his  security  for 
his  labor  unless  he  does  so.  He  may  if  he  sees  fit  allow  com- 
pensation for  his  labor  to  accumulate  from  month  to  month 
and  then  bring  an  action  for  the  full  amoimt  unpaid.  All 
that  the  surety  can  require  is  that  the  action  shall  be  instituted 
within  thirty  days  after  the  completion  of  the  labor.  Thirty 
days  after  the  final  completion  of  the  labor  the  surety  is 
immime  from  action.  Thus  the  rights  of  both  parties  are 
safeguarded  and  the  statute  is  given  a  reasonable  and  just 
construction.    The  construction  given  b}^  the  trial  justice  is 
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unduly  oppressive  to  the  laborer  and  might  work  out  to  the 
manifest  disadvantage  of  both  parties. 

In  the  case  of  Hvbbard  v.  Rodger  (75  Hun,  220)  it  was 
decided  that  the  statute  contemplated  that  the  action  must 
be  conmienced  within  thirty  days  after  the  completion  of  the 
labor  for  which  compensation  was  sought  and  not  thirty  days 
after  the  completion  of  the  entire  contract.  That  case  is  not 
an  authority  for  this  respondent. 

The  judgment  should  be  reversed,  with  costs,  and  judgment 
directed  in  favor  of  the  plaintiff  for  $143.75  and  interest  from 
March  8,  1916,  and  costs. 

All  concurred. 

Judgment  reversed  with  costs,  and  judgment  directed  in 
favor  of  the  plaintiff  for  $143.75  and  interest  from  March  8, 
1916,  and  costs. 


Geobge  W.  Groves,  Appellant,  v.  Guy  S.  Warren, 

Respondent. 

Third  Department,  May  2,  1917. 

Sale  —  intent  that  payment  and  delivery  be  toncurrent  acti—- 
agreement  to  resell  merohandise  —  oonversion. 

Where  the  purchaser  of  a  stock  of  shoes,  rubbers,  etc.,  agreed  to  place  them 
on  sale  in  the  store  of  the  vendor,  to  pay  the  clerk  hire  and  advertising 
expense  thereof,  and  that  the  vendor  should  be  at  liberty  to  participate 
in  such  sale  and  should  have  the  proceeds  thereof  from  day  to  day  until 
the  purchase  price  was  paid,  and  the  vendor  after  receiving  the  greater 
part  of  the  purchase  price  due  him  removed  the  remainder  of  the  stock, 
valued  at  nearly  four  times  the  balance  due»  and  excluded  the  purchaser 
from  the  possession  thereof,  the  latter  is  not  entitled  to  maintain  an 
action  for  conversion,  because  title  had  not  vested  in  him,  the  intent 
being  that  delivery  and  payment  should  be  concurrent.  The  rights  of 
the  parties  rested  in  contract. 

Kblloqg,  p.  J.,  and  Woodward,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  George  W.  Groves,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  oflGice  of  the  clerk  of  the  coimty  of  Tioga  on  the  6th  day  of 
October,  1916,  upon  a  dismissal  of  the  complaint  by  direction 
of  the  court  at  the  close  of  plaintiff's  case. 
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On  December  10,  1915,  the  plaintiff  as  party  of  the  first 
part  made  a  written  contract  with  the  defendant  as  party 
of  the  second  part  to  said  contract.  The  defendant  was 
a  retail  shoe  merchant  in  Waverly,  N.  Y.  The  contract 
contained  the  following  provisions:  "  Party  of  first  part 
agrees  to  and  by  this  contract  does  purchase  of  party  of  second 
part,  a  certain  stock  of  shoes  and  rubbers,  etc.,  (not  including 
fixtures)  at  inventory  or  cost  from  manufacturers  or  jobbers 
to  second  party,  less  thirty  per  cent  of  said  inventory  or  cost 
price,  except  a  certain  specified  few  pairs  of  shoes  and  rubbers, 
a  list  and  inventory  of  which  is  attached  hereto,  and  party 
of  second  part  shall  receive  inventory  or  cost  for  these  few 
pairs,  being  stock  purchased  by  second  party  during  last  part 
of  30  days.  Party  of  first  part  agrees  to  put  on  sale  of  above 
mentioned  stock  in  the  store  of  second  party  at  304  Broad  St., 
and  party  of  second  part  agrees  to  take  his  pay  in  the  follow- 
ing manner:  At  the  close  of  each  day's  sale,  parties  of  first 
and  second  part  shall  count  up  and  check  the  cash  taken  in 
during  the  day  and  party  of  second  part  shall  keep  such 
cash  until  he  shall  have  received  the  amount  due  him  on  this 
contract  and  in  case  sales  of  entire  stock  should  not  equal 
purchase  price  of  stock,  party  of  first  part  agrees  to  make  up 
said  difference  at  close  of  sale.  Party  of  first  part  agrees  to 
pay  the  clerk  hire  and  advertising  expense  of  conducting  the 
sale,  such  expenses  to  start  from  the  time  the  inventory  is 
completed.  Party  of  second  part  by  this  agrees  to  give 
his  services  without  charge,  until  his  claims  are  satisfied 
and  he  shall  have  received  all  his  money  due  him  under  this 
contract  and  also  to  give  possession  of  store  without  charge 
imtil  the  end  of  sale.  Inventory  of  few  pairs  is  mentioned  in 
contract  by  mutual  consent  estimated  at  ($400)  Four  Hundred 
and  list  not  necessary."  The  remainder  of  the  contract 
does  not  at  present  appear  to  be  material. 

The  parties  immediately  took  an  inventory  and  it  is  con- 
ceded that  the  inventoried  value  of  the  property  was  about 
$5,900.  The  purchase  price  to  the  defendant,  therefore, 
\mder  the  arrangement  above  indicated  was  $4,250. 

Immediately  after  the  inventory  was  taken  the  plaintiff 
advertised  a  sale  of  the  property  at  retail  to  the  public  as 
contemplated   by   the   contract,    and   proceeded   with   such 
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sale.  The  first  three  days  the  sales  amounted  to  $2,500  which 
amoxint  was  turned  over  to  the  defendant.  Then  the  plain- 
tiff discharged  some  clerks  and  the  sales  dwindled  until 
February  28,  1916,  at  which  tune  the  total  sales  had  increased 
a  little  more  than  $1,000  in  excess  of  the  first  three  days. 
The  last  week  they  do  not  appear  to  have  averaged  much 
more  than  $10  a  day.  In  the  correspondence  which  preceded 
the  contract  plaintiff  had  expressed  the  opinion  that  defendant 
would  receive  his  purchase  price  within  a  week.  On  February 
28,  1916,  the  defendant  removed  the  remaining  stock  of  goods 
from  the  store  and  excluded  plaintiff  from  the  possession 
thereof.  At  that  time  the  defendant  had  received  on  account 
of  the  purchase  price  due  him  from  the  plaintiff  about  $3,600, 
leaving  unpaid  about  $650.  The  inventoried  value  of  the 
property  taken  by  him  February  twenty-eighth  was  over 
$2,400. 

This  action  is  brought  for  a  conversion.  At  the  close  of 
the  plaintiff's  evidence  the  court  dismissed  the  complaint 
for  the  reason  that  the  plaintiff  had  neither  title  to  the  property 
nor  possession  thereof. 

Lynch  &  Clifford  [F.  W.  Clifford  of  coimsel],  for  the  appellant. 

Frederick  E.  Hawkes,  for  the  respondent. 

Cochrane,  J.: 

The  contract  was  executory  and  title  to  the  property  had 
not  vested  in  the  plaintiff.  Although  the  contract  uses  the 
words  "  party  of  first  part  agrees  to  and  by  this  contract 
does  purchase  of  party  of  second  part,"  that  language  does 
not  necessarily  import  an  executed  contract  but  must  be 
construed  in  connection  with  the  rest  of  the  contract  taken 
as  a  whole  and  such  construction  placed  thereon  as  is  required 
by  the  entire  instrument.  {Anderson  v.  Ready  106  N.  Y. 
333,  344.) 

In  Empire  Slate  Type  bounding  Company  v.  Grant  (114 
N.  Y.  40)  it  was  said:  "  It  is  too  well  settled  to  require 
the  citation  of  authority,  that  where  a  sale  of  personal 
property  is  made  upon  condition  that  the  stipulated  price 
shall  be  paid  upon  delivery,  title  does  not  pass  imtil  payment 
made,  unless  the  vendor  waive  the  condition." 
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In  Schryer  v.  Fenton  (15  App.  Div.  158)  it  was  stated  by 
this  court:  ^'  It  is  a  familiar  doctrine  that  where,  on  a  sale 
of  personal  property,  it  is  agreed  that  payment  therefor  shall 
accompany  or  precede  delivery,  the  title  does  not  pass  until 
the  payment  is  made." 

We  think  it  is  entirely  obvious  from  the  contract  in  question 
that  payment  and  delivery  were  intended  to  be  concurrent 
acts.  The  underlying  feature  of  the  contract  is  that  the 
defendant  was  to  retain  possession  until  paid.  It  is  expressly 
provided  that  the  sale  by  the  plaintiff,  to  be  public,  was  to  be 
conducted  in  the  store  of  the  defendant,  and  the  proceeds 
of  each  day's  sale  were  to  be  received  each  day  by  the  defendant 
until  he  had  received  the  full  amount  of  the  purchase  price 
due  him.  Clearly  the  plaintiff  could  not  conduct  the  sales 
to  the  public  elsewhere  or  remove  the  property  from  the  store 
of  the  defendant  for  any  purpose  whatever  until  he  had  paid 
the  defendant  the  full  amount  due  him  under  his  contract  of 
sale.  The  defendant  agreed  to  give  his  services  without 
charge  until  he  was  fully  paid.  This  provision  was  in  part 
at  least  to  enable  him  to  have  supervision  of  the  property 
and  of  the  sales  thereof  to  the  public  and  of  the  proceeds  of 
such  sales  with  a  view  to  enabling  him  to  more  certainly 
secm*e  and  procure  the  amount  due  him.  The  contract 
contained  a  provision  that  the  defendant  would  "  give  pos- 
session of  store,"  but  by  this  it  was  intended  merely  that 
the  plaintiff  should  have  the  use  thereof  without  charge  because 
it  had  already  been  provided  that  the  sale  to  the  public  was 
to  be  held  "  in  the  store  of  second  party  at  304  Broad  St." 
The  emphatic  idea  is  contained  in  the  word  "  give." 

Where  the  intent  of  the  parties  does  not  clearly  appear 
from  the  agreement  it  becomes  a  question  of  fact  for  the  jury. 
{Empire  State  Type  Founding  Company  v.  Grant,  114  N.  Y. 
40,  44;  Bradley  v.  Wheeler,  44  id.  495,  501.)  But  in  the 
present  case  the  intent  that  delivery  and  pajonent  should  be 
concurrent  clearly  appears  from  the  instrument  itself.  For 
no  other  purpose  was  it  provided  that  the  plaintiff  should 
resell  the  merchandise  in  the  store  of  the  defendant  and  that 
the  latter  should  be  at  liberty  to  participate  in  such  sale 
and  should  have  the  proceeds  thereof  from  day  to  day.  That 
feature   of   the   contract   unmistakably   indicates   that   the 
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plaintiff  could  not  have  the  delivery  of  the  property  until  he 
paid  for  it. 

The  fact  that  the  plaintiff  was  to  resell  the  property  to 
third  parties  is  not  inconsistent  with  the  retention  of  title 
in  the  defendant.  He  was  really  making  those  sales  under 
the  direction  of  and  for  the  defendant  until  the  latter  was 
paid.  Fennikoh  v.  Gunn  (69  App.  Div.  132)  is  a  case  some- 
what similar  to  this  where  the  purchaser  of  a  stock  of  groceries 
retailed  the  same  to  the  public  until  his  vendor  received  from 
the  proceeds  of  the  sale  the  amoimt  of  his  contract  price. 
The  agreement  in  that  case  provided  for  a  bill  of  sale  when 
the  purchase  price  was  fully  paid  to  the  vendor.  That  pro- 
vision, however,  only  expressed  what  in  this  case  is  clearly 
and  just  as  unequivocally  implied,  that  title  should  not  pass 
until  payment  in  full. 

Nor  did  the  plaintiff  have  such  possession  as  enables  him 
to  maintain  this  action.  From  what  hsB  already  been  said 
it  appears  that  there  was  no  delivery  of  the  property  and 
no  intention  to  deliver  the  same  until  the  purchase  price 
was  paid  the  defendant.  The  property  remained  in  his  store 
subject  to  his  control  and  direction  except  that  it  was  the 
duty  of  the  plaintiff  to  retail  the  same,  but  the  defendant  at 
all  times  had  access  to  the  property  with  a  right  to  know 
what  was  being  done  with  reference  to  the  same  and  with  a 
right  to  the  proceeds  of  each  day's  sales.  Delivery  of  a  key 
is  sometimes  symbolic  of  delivery  of  possession  provided  it 
is  so  intended  but  not  necessarily  so.  In  the  present  case  the 
plaintiff's  representative  had  a  key  to  the  store  but  that 
meant  no  more  than  possession  of  a  key  by  a  clerk  of  a 
merchant.  The  rights  of  the  parties  rested  in  contract  and 
the  cause  of  action  for  conversion  was  not  established. 

The  judgment  should  be  affirmed,  with  costs. 

All  concurred,  except  Kellogg,  P.  J.,  who  dissented  with 
opinion,  in  which  Woodward,  J.,  concurred. 

Kellogg,  P.  J.  (dissenting): 

It  is  immaterial  who  had  the  legal  title  to  the  goods.    Each 
party  had  an  interest  in  them  as  they  were  in  the  store,  and 
App.  Div.— Vol.  CLXXVni.        22 
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neither  had  a  right  to  remove  them  without  the  consent 
of  the  other. 

The  defendant,  having  received  the  entire  purchase  price 
except  $650,  forcibly  put  the  plaintiff  out  of  the  store  and 
with  force  removed  the  goods  therefrom  to  a  place  or  places 
unknown  to  the  plaintiff.  The  goods  so  removed  inventoried 
$2,400.  Clearly  this  was  a  wrongful  taking  from  the  plaintiff 
of  property  in  which  he  was  interested,  and  deprived  him 
of  his  beneficial  interest  therein  and  made  the  defendant  liable 
for  conversion  unless  he  could  justify  the  removal.  The 
decision  of  the  case  depends  upon  the  facts  to  be  found  by  the 
jury.    I,  therefore,  favor  reversal. 

Woodward,  J.,  concurred. 

Judgment  affirmed,  with  costs. 


Anna  M.  Hammill,  Respondent,  v.  The  Order  of  United 
Commercial  Travelers  of  America,  Appellant. 

Third  Department,  May  2,  1917. 

Insuranoe  —  life  insurance  —  proTisions  of  constitution  of  benefi- 
cent association  proTiding  for  notice  of  accident  construed  — 
necessity  for  notice  after  accident  and  also  after  death  —  con- 
struction of  insurance  contract. 

Where  the  constitution  of  a  beneficent  association  provides  that  a  member 
sustaining  an  accident  shall  give  notice  thereof  within  ten  days,  and  that 
if  death  result,  notice  must  be  given  within  ten  days  thereafter,  "  which 
death  notice  shall  be  in  addition  to  the  notice  of  the  accident  and  shall 
state  the  cause  of  death,"  it  is  not  necessary  that  there  be  two  notices 
in  all  cases  where  death  results  from  an  accident  more  than  ten  days 
thereafter. 

The  quoted  provision  means  that  when  notice  of  the  accident  is  given  by 
the  injured  member,  and  he  thereafter  dies  as  a  result  of  such  accident, 
a  notice  of  death  must  again  be  given,  notwithstanding  the  first  notice. 

Moreover,  if  an  injured  member  has  given  notice  of  his  injury  and  made 
claim  for  compensation  under  his  certificate,  and  subsequently  dies,  the 
notice  thus  given  is  not  sufficient  and  a  notice  of  death  must  also  be  given, 
'*  which  death  notice  shall  be  in  addition  to  the  notice  of  the  accident." 

But  where  the  accident  results  in  death,  notice  within  ten  days  thereafter 
is  sufficient,  although  no  prior  notice  of  the  accident  was  given. 
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Where  there  is  any  douht  or  uncertainty  as  to  the  meaning  of  a  oontraot 
of  insurance,  it  must  be  resolved  in  favor  of  the  insured,  the  insurer  being 
responsible  for  the  language  used. 

Appeal  by  the  defendant,  The  Order  of  United  Commercial 
Travelers  of  America,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintifF,  entered  in  the  office  of  the  clerk  of  the 
county  of  St.  Lawrence  on  the  24th  day  of  May,  1916,  upon  the 
decision  of  the  court  after  a  trial  before  the  court  without  a  jiuy. 

Waterman  &  Waterman  [Robert  S.  Waterman  of  counsel, 
and  John  A.  MiUener,  general  counsel,  on  the  brief],  for  the 
appellant. 

Thomas  Spratt  [George  E.  Van  Kennen  of  counsel],  for  the 
respondent. 

Cochrane,  J.. 

The  plaintiff  was  beneficiary  under  a  certificate  of  insurance 
issued  to  her  brother,  Mortimer  J.  Hammill,  by  the  defendant, 
a  fraternal  beneficiary  association  which  indemnified  for  inju- 
ries or  death  caused  by  accident.  On  April  6,  1914,  Hanmull, 
while  a  member  in  good  standing  in  the  order  of  the  defendant, 
accidentally  sustained  a  fracture  at  the  base  of  the  skull 
which  caused  his  death  seventeen  days  thereafter  on  the 
23d  of  April,  1914.  The  circumstances  of  the  injury  and 
resulting  death  are  such  as  to  bring  the  case  within  the  pro- 
tection of  the  certificate  of  insurance  provided  the  notice 
of  accident  or  death  required  by  the  contract  of  insurance 
was  given  to  the  defendant.  That  is  the  only  question  we 
deem  it  necessary  to  discuss. 

Whatever  notice  was  required  by  the  contract  of  insurance 
it  was  essential  to  give  and  no  imf oreseen  contingency  would 
excuse  such  notice  nor  can  it  be  excused  because  the  require- 
ment may  seem  to  be  unreasonable.  (Whiteside  v.  North 
American  Accident  Ins.  Co.,  200  N.  Y.  320.) 

The  defendant  claims  that  it  was  entitled  to  notice  within 
ten  days  after  the  accident  and  to  a  second  notice  within 
ten  days  after  the  death  of  Hanmiill.  The  only  notice  given 
was  within  ten  days  after  his  death.  We  think  that  was 
sufficient  under  the  requirements  of  the  contract. 

The  certificate  of  insurance  provides  for  two  kinds  of 
benefits,  first,  to  the  member  himself  in  case  he  survives  his 
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accident,  and  second^  to  his  designated  beneficiary  in  case  his 
accident  results  in  his  death.  The  constitution  of  the  defend- 
ant in  force  at  the  time  of  the  accident  and  which  is  here 
controlling,  provided  that  a  member  sustaining  an  accident 
should  '^  within  ten  days  after  the  date  of  such  accident  send 
a  notice  in  writing  of  said  accident  (not  the  results)  to  the 
Supreme  Secretary,  stating  his  full  name  and  address,  and 
full  particulars  of  his  accident/'  Then  follow  provisions 
for  forwarding  blanks  for  the  prelinainary  proof  of  the  accident 
and  the  return  of  such  proof,  and  forwarding  blanks  for  the 
final  proof  and  the  retiuii  of  such  proof,  and  such  additional 
reports  and  information  as  may  be  required.  Then  follows 
this  provision:  "  If  death  shall  result  under  the  conditions 
covered  by  this  Article,  a  notice  of  said  death  must  be  given 
in  writing  to  the  Supreme  Secretary  within  ten  (10)  days 
after  said  death,  which  death  notice  shall  be  in  addition  to 
the  notice  of  the  accident  and  shall  state  the  cause  of  death." 

The  appellant  argues  that  the  words  "  which  death  notice 
shall  be  in  addition  to  the  notice  of  the  accident,"  imply 
that  there  must  be  two  notices  in  all  cases  where  death  results 
from  an  accident  more  than  ten  days  thereafter.  We  think 
it  means  rather  that  when  notice  of  the  accident  is  given 
by  the  insured  member  and  he  thereafter  dies  as  a  result 
of  such  accident,  a  notice  of  death  must  again  be  given  not- 
withstanding the  first  notice.  An  injured  member  might 
consider  his  injiuies  trifling  and  might  have  no  intention  of 
making  a  claim  therefor  against  the  order.  But  death  unex- 
pectedly overtakes  him  as  a  result  of  the  accident.  The 
beneficiary  under  the  certificate  is  not  in  such  a  case  precluded 
from  making  a  claim  because  of  want  of  previous  notice. 
But  if  on  the  other  hand  the  injured  member  has  given  notice 
of  his  injury  and  made  claim  for  compensation  under  his 
certificate  and  subsequently  dies,  the  notice  thus  given  is 
not  sufficient  but  a  notice  of  death  must  also  be  given  ''  which 
death  notice  shall  be  in  addition  to  the  notice  of  the  accident." 

If  there  is  any  doubt  or  uncertainty  as  to  the  meaning 
of  the  contract  such  doubt  must  be  resolved  in  favor  of  the 
plaintiff  because  the  defendant  is  responsible  for  the  language 
used.  {Marshall  v.  Commercial  Travelers^  Mviual  AcciderU 
Asm.,  170  N.  Y.  434,  438.) 
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We  are  further  persuaded  that  such  is  the  true  intent  of 
the  contract  because  of  a  change  in  the  constitutional  pro- 
visions in  reference  to  notice,  which  change  was  made  after 
the  certificate  was  issued  to  Hammill,  but  before  his  death. 
The  former  constitution  contained  the  following  provisions: 
"  In  event  of  any  accidental  injiuy  on  account  of  which  a 
death  claim  may  be  filed  against  the  Order,  notice  of  the 
accident  (not  the  results)  must  be  given  in  writing  to  the 
Supreme  Secretary  within  ten  days  thereafter,  stating  the 
full  name  and  address  of  the  injured  member,  date,  and  full 
particulars  of  the  accident  and  the  name  and  address  of  his 
medical  attendant.  In  the  event  of  a  death  resulting  from 
external,  violent  and  accidental  means,  as  hereinbefore  pro- 
vided, notice  of  the  accident  must  be  given  as  hereinbefore 
provided,  and,  in  addition,  notice  of  the  death  must  be  given 
in  writing  to  the  Supreme  Secretary  within  ten  days  after 
the  death."  Under  these  provisions  very  clearly  a  double 
notice  was  necessary  in  death  cases.  A  material  change  of 
language  in  the  two  constitutions,  however,  indicates  a  material 
change  of  purpose  and  that  purpose  as  we  construe  the  language 
was  the  commendable  one  of  removing  unnecessary  burdens 
from  claimants  and  abolishing  the  necessity  of  double  notices 
in  cases  where  double  notices  could  serve  no  useful  purpose. 

Unquestionably  if  the  insm^ed  member  had  died  within 
ten  days  of  the  accident  the  notice  given  in  this  case  would 
be  sufficient.  As  we  construe  the  requirements  as  to  notice 
in  death  cases  such  notice  does  not  depend  on  the  length  of 
time  which  intervenes  between  the  accident  and  death  but 
if  death  occiu^  whether  within  ten  days  or  not,  the  same 
notice  suffices.  This  seems  the  reasonable  construction.  No 
good  reason  is  apparent  why  a  different  notice  should  be 
required  in  one  case  than  is  required  in  the  other,  and  if  the 
defendant  intended  to  require  a  different  notice  when  death 
occurs  more  than  ten  days  after  the  accident  than  it  requires 
when  death  results  immediately  or  within  ten  days  of  the 
accident  such  intent  should  be  made  manifest  by  more  specific 
and  definite  language. 

The  judgment  should  be  affirmed,  with  costs. 

Judgment  unanimously  affirmed,  with  costs. 
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Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Charles  McNallt, 
Respondent,  for  Compensation  under  the  Workmen's 
Compensation  Law,  v.  The  Diamond  Mills  Paper  Com- 
pany, Alleged  Employer,  and  The  Employers'  Mutual 
Insurance  Company  of  New  York,  Insurance  Carrier, 
Appellants. 

Third  Department,  May  2,  1917. 

Workmen's  Gompensation  Law  — when  employee,  injured  while 
initalling  engine  for  paper  manufacturer,  not  engaged  in  a  hai- 
ardous  employment. 

Where  a  person  in  the  business  of  moving  heavy  machinery  was  engaged 
by  a  paper  company  carrying  on  a  hazardous  business  within  the  meaning 
of  group  15  of  section  2  of  the  Workmen's  Compensation  Law,  to  install 
an  engine,  he  was  not  engaged  in  a  hazardous  employment  within  said 
provision  of  the  statute,  nor  is  he  entitled  to  avail  himself  of  the  provisions 
of  group  42  of  said  section,  which  specifically  includes  the  installation  of 
*'  engines  or  heavy  machinery/* 

The  paper  company  did  not  carry  on  the  occupation  of  installing  engines 
or  heavy  machinery  for  a  pecimiary  gain  within  the  meaning  of  sub- 
division 5  of  section  3  of  the  statute. 

Appeal  by  the  defendants,  The  Diamond  Mills  iPaper 
Company  and  another,  from  an  award  of  the  State  Industrial 
Commission,  entered  in  the  office  of  said  Commission  on  the 
11th  day  of  June,  1916. 

BlauveU  A  Warren  [Oearge  A.  BlauveU  and  Maurice  J. 
O^Callaghan  of  counsel],  for  the  appellants. 

Egburt  E.  Woodbury,  Attomey-Oeneral  [E.  C.  Aiken,  Deputy 
Attomey-Oeneral,  of  counsel],- for  the  respondent  State  Indus- 
trial Commission. 

Cochrane,  J.: 

The  employer  was  engaged  in  the  business  of  manufacturing 
paper.  At  the  time  of  the  accident  on  December  18,  1914,  it 
was  installing  a  large  engine  in  its  manufacturing  plant.  The 
claimant  was  in  the  business  of  moving  heavy  machinery  and 
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for  that  purpose  owned  the  appropriate  and  necessary  imple- 
ments and  equipment  and  had  in  his  employ  men  whose  com- 
pensation in  case  of  injury  he  secured  by  procuring  insurance 
under  the  Workmen's  Compensation  Law  covering  his  liability 
to  them  in  case  of  accident.  He  had  been  employed  by  the 
paper  company  to  move  the  engine  from  the  railroad  to  the 
plant  for  the  sum  of  two  hundred  dollars.  In  the  performance 
of  this  work  he  had  used  his  own  implements  and  the  men  in 
his  employ.  After  the  completion  of  this  contract  the  party 
from  whom  the  paper  company  purchased  the  engine  pursuant 
to  a  provision  in  the  contract  of  purchase  sent  a  man  to  the 
paper  company  to  superintend  the  work  of  installation  for 
which  the  paper  company  was  to  pay  seven  dollars  a  day. 
The  latter  company  furnished  a  number  of  its  own  men  for 
the  installation  of  the  engine  and  also  employed  temporarily 
the  claimant  and  two  of  his  employees  to  assist  in  that  work, 
pa3dng  the  claimant  three  dollars  and  fifty  cents  per  day  for 
his  own  services  and  something  less  for  the  services  of  his 
two  employees.  During  the  progress  of  the  work  of  installa- 
tion of  the  engine  the  claimant  was  injured,  and  an  award 
has  been  made  to  him  on  the  theory  that  he  was  an  employee 
of  the  paper  company. 

Assuming  that  the  claimant  was  in  the  employ  of  the 
paper  company,  I  am  of  the  opinion  that  he  is  not  within 
the  protection  of  the  Workmen's  Compensation  Law  (Consol. 
Laws,  chap.  67;  Laws  of  1914,  chap.  41).  The  business  of 
manufacturing  paper  is  a  hazardous  employment  and  falls 
within  group  15  of  section  2  of  the  act.  But  the  claimant 
was  not  exposed  to  the  hazards  of  that  business.  His  employ- 
ment was  of  a  special  character.  Installing  this  engine  had 
no  relation  to  the  hazards  of  paper  making  except  that  it 
increased  the  facilities  for  that  purpose.  In  his  claim  for 
compensation  filed  with  the  Commission  he  stated  in  answer 
to  questions  that  his  occupation  when  injured  was  "  helping 
erect  engine ''  and  that  he  had  worked  at  this  occupation 
"  oflf  and  on  about  30  years.''  It  does  not  appear  that  the 
plant  was  in  operation  at  the  time  of  the  accident.  From 
the  fact  that  this  large  engine  was  being  installed  we  may 
perhaps  infer  that  the  work  of  manufacturing  pap>er  was  in 
abeyance  until  the  engine  was  in  place.    But  however  that 
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may  be  the  claimant  was  not  employed  to  manufacture  paper 
nor  did  he  come  within  the  risks  of  that  business,  nor  was  he 
in  fact  injured  by  the  operation  of  the  paper  mill.  His  work 
in  installing  this  engine  was  of  the  same  character  as  that 
which  he  was  accustomed  to  do  in  other  places  irrespective 
of  whether  or  not  the  general  business  there  conducted  was 
hazardous.  It  seems  very  clear  that  the  claimant  was  not 
engaged  in  a  hazardous  employment  included  within  group  15. 

Nor  can  the  claimant  avail  himself  of  the  provisions  of 
group  42,  which  specifically  includes  the  installation  of 
"  engines  or  heavy  machinery."  The  case  of  Matter  of 
Bargey  v.  Massaro  Macaroni  Company  (218  N.  Y.  410)  is 
directly  opposed  to  this  contention.  In  that  case  it  was  held 
that  the  employee  who  was  a  carpenter  by  occupation  and 
had  been  repairing  the  building  wherein  a  hazardous  business 
was  conducted  was  not  himself  engaged  in  that  business  or 
entitled  to  the  protection  of  the  law  on  that  account.  It 
was  further  contended  that  he  was  within  group  42.  The 
court  said:  ''  The  appellant  invokes  also  the  part  of  the 
language  creating  group  42  as  follows:  ^  construction,  repair 
and  demolition  of  buildings.'  It  is  answered  by  the  fact 
that  the  company  did  not  carry  on  the  occupation  of  con- 
structing, repairing  and  demolishing  buildings  for  pecuniary 
gain.  This  conclusion  is  obvious  beyond  the  need  of  dis- 
cussion." (See,  also,  Coleman  v.  Bartholomew ^  175  App.  Div. 
122.)  In  the  present  case  the  paper  company  did  not  cany 
on  the  occupation  of  installing  engines  or  heavy  machinery  for 
pecuniary  gain.     (§3,  subd.  5.) 

The  award  should  be  reversed  and  the  claim  dismissed. 

All  concurred. 

Award  reversed  and  claim  dismissed. 
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Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Pmup  Pavia,  Appellant,  for 
Compensation  under  the  Workmen's  Compensation  Law, 
V.  The  Petroleum  Iron  Works  Company  of  Penn- 
sylvania, Employer,  Respondent. 

Third  Department,  May  a,  1917. 

Workmen's    Compensation    Law  —  eleetion    of    remedies  —  when 
decision  to  claim  under  statute  conclusiTC. 

Where  an  employer  has  not  secured  oompensation  to  his  employees,  as 
required  by  seotion  50  of  the  Workmen's  Compensation  Law,  an  employee 
may,  under  sections  52  and  11  of  the  statute,  at  his  option,  elect  to  claim 
oompensation  thereunder  or  to  maintain  an  action  for  damages,  but  he 
cannot  have  the  benefit  of  both  remedies,  and  an  election  once  made, 
intelligently  and  with  knowledge  of  the  facts,  is  conclusive. 

Where  a  claimant  with  full  knowledge  of  the  situation  before  an  award 
was  made,  and  with  competent  counsel  permitted  the  award  in  his  favor, 
he  thereby  confirms  his  election  to  accept  such  remedy. 

A  party  must  not  experiment  with  the  Commission  for  the  purpose  of  ascer- 
taining how  much  compensation  may  be  awarded  him,  and  then,  if  dis- 
satisfied, repudiate  the  award  and  seek  the  other  remedy  permitted  by 
the  statute. 

Appeal  by  the  claimant,  Philip  Pavia,  from  a  decision  of 
the  State  Industrial  Commission,  made  on  the  27th  day  of 
July,  1916,  denying  his  application  for  leave  to  withdraw  his 
claim  for  compensation  herein. 

Comeliua  J.  Earley,  for  the  appellant. 

CdldweU  &  Masslich  [Theodore  F.  Silkman  of  counsel], 
for  the  defendant,  respondent. 

Cochrane,  J.: 

This  is  an  appeal  from  a  decision  of  the  State  Industrial 
Commission  den}dng  the  application  of  the  claimant  to 
withdraw  his  claim  for  compensation  so  that  he  may  proceed 
by  action  against  the  employer. 

The  claimant  was  injured  December  9, 1915.  The  employer 
had  not  secured  compensation  to  his  employees  as  required 
by  section  50  of  the  Workmen's  Compensation  Law  (Consol. 
Laws,  chap.  67  [Laws  of  1914,  chap.  41],  as  amd.  by  Laws  of 
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1914,  chap.  316).  The  claimant,  therefore,  under  sections  52 
and  11  of  that  act  might  at  his  option  elect  to  claim  compen- 
sation thereimder  or  to  maintain  an  action  for  damages.  He 
could  not  have  the  benefit  of  both  remedies,  and  an  election 
once  made  with  knowledge  of  the  facts  confined  him  to  the 
remedy  which  he  thus  elected.  Section  51  requires  an  employer 
who  has  complied  with  the  law  as  to  security  for  compensation 
to  ''  post  and  maintain  in  a  conspicuous  place  or  places  in  or 
about  his  place  or  places  of  business  tjrpewritten  or  printed 
notices  in  form  prescribed  by  the  Commission^  stating  the  fact 
that  he  has  complied  with  all  the  rules  and  regulations  of  the 
Commission  and  that  he  has  secured  the  payment  of  compensa- 
tion to  his  employees  and  their  dependents."  The  law, 
therefore,  takes  very  good  care  that  an  employee  shall  be 
adequately  informed  as  to  whether  or  not  his  employer  has 
complied  with  the  law  and  there  is  no  reason  why  save  in 
exceptional  instances  the  employee  should  be  ignorant  of  his 
rights. 

In  the  present  case  the  claimant  on  February  20,  1916, 
more  than  two  months  after  the  accident,  submitted  to  the 
Commission  his  first  notice  of  injury  in  which  he  stated  among 
other  things  that  the  employer  had  furnished  him  medical 
service  at  his  request.  Application  for  compensation  was 
made  March  14,  1916.  On  April  11,  1916,  the  Commission 
wrote  the  attorney  of  the  claimant  as  follows:  "  Supplement- 
ing our  letter  to  you  of  April  4th,  1916,  we  wish  to  advise  that 
on  December  9,  1915,  the  Petroleum  Iron  Works  of  Penn- 
sylvania, did  not  carry  insurance  as  required  by  the  Workmen's 
Compensation  Law  of  the  State  of  New  York."  The  claim 
was  heard  April  17,  1916,  by  the  Commission,  and  an  award 
on  that  day  was  made  in  favor  of  the  claimant  and  the  claim 
continued  for  further  hearing.  On  April  twentieth  payment 
of  the  award  was  tendered  by  the  employer  and  refused  by 
the  claimant.  On  the  following  day,  April  twenty-first, 
the  claimant  filed  with  the  Commission  a  statement  that  he 
withdrew  his  claim  for  compensation  stating  that  it  was  his 
intention  to  prosecute  his  common-law  remedy  under  the 
laws  of  this  State.  This  notice  although  not  filed  with  the 
Commission  until  April  twenty-first,  was  dated  April  four- 
teenth, three  days  before  the  claim  was  heard  by  the  Corn- 
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mission  and  the  award  made,  and  recited  the  fact  that  the 
attorney  of  the  claimant  had  received  the  communication 
above  mentioned  of  April  eleventh,  from  the  Commission  to 
the  effect  that  the  employer  did  not  carry  insurance  as  required 
by  the  statute. 

With  full  knowledge  of  the  situation,  therefore,  before 
an  award  was  made  and  with  competent  counsel  to  guide 
and  advise  him,  the  claunant  permitted  an  award  to  be  made 
in  his  favor  and  thereby  most  effectually  confirmed  his  election 
to  accept  such  remedy  as  was  afforded  him  by  the  Workmen's 
Compensation  Law.  There  is  no  pretense  that  he  did  not 
fully  understand  his  rights  before  the  award  was  made.  A 
party  cannot  experiment  with  the  Commission  for  the  purpose 
of  ascertaining  how  much  compensation  may  be  awarded  him 
and  then  if  dissatisfied  repudiate  the  award  and  seek  the  other 
remedy  permitted  by  the  statute.  His  election  once  made 
intelligently  and  with  knowledge  of  the  facts  should  be  con- 
clusive. The  Conunission  was  clearly  right  in  denying  the 
application  to  discontinue  the  claim. 

Decision  unanimously  aflSrmed. 


Before  State  Indxtbtrial  Comkission,  Respondent. 

In  the  Matter  of  the  Claim  of  Effie  D.  Pardy,  Respondent, 
for  Compensation  to  Herself  and  Children  under  the 
Workmen's  Compensation  Law  for  the  Death  of  Her 
Husband,  Perkins  Pardy,  v.  Boomhower  Grocery  Com- 
pany, Employer,  and  Coal  Merchants  Mutual 
Insurance  Company,  Insurance  Carrier,  Appellants. 

Third  Department,  May  2,  1917. 

Workmen's  Compensation  Law  —  haiardous  employment  —  manu- 
facture of  butter  —  group  88  of  section  2  of  Workmen's  Compen- 
sation Law  construed. 

The  manufacture  of  butter  is  not  a  hazardous  employment  within  the 
meaning  of  group  33  of  section  2  of  the  Workmen's  Compensation  Law, 
which  provides  that  hazardous  emplosrments  shall  include  the  following: 
"  Canning  or  preparation  of  fruit,  vegetables,  fish  or  food  stuffs;  pickle 
factories  and  sugar  refineries." 
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Henoe,  oompensation  cannot  be  allowed  under  said  provision  for  the  death 
of  an  employee  of  a  grocery  company  resulting  from  blood  poisoning 
caused  by  an  injury  to  his  hand  while  packing  butter  in  tubs. 

Appeal  by  Boomhower  Grocery  Company  and  another 
from  an  award  of  the  State  Industrial  Commission,  made  on 
the  22d  day  of  November,  1916,  affirming  a  prior  award  made 
on  the  13th  day  of  June,  1916. 

Clement  &  Lee  [H.  Walter  Lee  of  counsel],  for  the  appellant. 

Egburt  E.  Woodbury,  Attorney-General  [E.  C.  Aiken,  Deputy 
Attomey-Oeneral,  of  counsel],  for  the  respondent  State  Indus- 
trial Commission. 

Cochrane,  J.: 

The  employer  was  engaged  in  a  general  grocery  business 
and  also  in  the  operation  of  a  butter  factory.  On  October  29, 
1915,  the  employee  while  packing  butter  in  tubs  was  revolving 
a  tub  in  the  performance  of  his  work  and  a  splinter  from  one 
of  the  hoops  of  the  tub  penetrated  the  palm  of  his  hand  and 
the  wound  thereby  occasioned  becoming  infected,  blood 
poisoning  resulted  which  caused  his  death.  An  award  has 
been  made  to  his  widow  and  children.  The  only  group  under 
section  2  of  the  Workmen's  Compensation  Law  (Consol.  Laws, 
chap.  67;  Laws  of  1914,  chap.  41)  which  is  su^ested  as 
including  this  claim  is  group  33,  which  at  the  time  of  the 
accident  was  as  follows:  "  Canning  or  preparation  of  fruit, 
vegetables,  fish  or  food  stuffs;  pickle  factories  and  sugar 
refineries."  For  several  reasons  we  are  persuaded  that  the 
claim  is  not  within  this  group. 

First.  The  expression  "  food  stuffs ''  as  used  in  group  33 
evidently  means  food  which  may  be  subjected  to  "  canning  " 
or  similar  "  preparation."  Clearly  group  33  does  not  include 
all  kinds  of  food  because  if  it  did  the  statute  would  not 
specifically  provide  in  group  29  for  "  cereals  "  or  in  group  30 
for  "  meats  or  meat  products,"  or  in  group  34  for  "  crackers 
and  biscuits."  Such  a  construction  must  be  given  to  the 
statute  if  possible  as  will  render  every  part  thereof  useful 
or  purposeful,  and  if  butter  is  included  in  group  33,  there  is 
no  reason  why  the  cereals  of  group  29,  or  the  meat  preparation 
of  group  30,  or  the  crackers  and  biscuits  of  group  34,  should 
not  likewise  be  included  in  group  33,  and  the  provisions  in 
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respect  to  thoee  articles  in  the  other  groups  mentioned  would  be 
useless. 

Second.  In  the  various  groups  of  section  2,  a  clear  and  well- 
defined  distinction  is  made  between  the  use  of  the  term 
"  manufacture "  and  the  term  "  preparation."  Butter  is 
an  article  which  is  more  naturally  and  properly  classified  with 
those  that  are  manufactured.  In  common  parlance  the  house- 
wife does  not  prepare  but  "  makes  "  butter.  The  producer 
and  consumer  alike  speak  of  butter  as  an  article  made  or 
manufactured  rather  than  as  something  which  is  prepared 
as  by  canning  or  other  similar  process.  It  is  brought  into 
existence  by  a  mechanical  process.  Not  only  in  common 
parlance  but  by  legislative  recognition  is  it  a  manufactured 
product.  Section  30  of  the  Agricultural  Law  (Consol. 
Laws,  chap.  1  [Laws  of  1909,  chap.  9],  as  amd.  by  Laws  of 
1913,  chap.  455)  contains  the  following  definition:  ''The 
term  '  butter  '  when  used  in  this  article  means  the  product  of 
the  dairy,  usually  known  by  that  term,  which  is  manufac- 
tured exclusively  from  piu'e,  unadulterated  milk  or  cream  or 
both  with  or  without  salt  or  coloring  matter."  Group  29 
of  section  2  of  the  Workmen's  Compensation  Law  speaks  of 
the  manufacture  of  cereals.  Group  30  of  the  manufacture  or 
preparation  (meaning  apparently  similar  preparation)  of  meats, 
and  group  34  of  the  manufacture  of  crackers  and  biscuits;  and 
by  clear  analogy  butter  if  intended  to  be  within  the  act  would 
likewise  be  designated  as  a  manufactured  article  and  would 
not  be  included  in  a  group,  the  dominating  idea  of  which  is 
not  the  process  of  manufacturing  but  the  process  of  "  canning  " 
or  some  "  preparation  "  which  evidently  means  some  prepara- 
tion akin  or  similar  to  canning  which  merely  modifies  the  form 
but  does  not  destroy  the  identity  of  the  articles  to  which  the 
canning  process  or  other  similar  preparation  applies.  In 
the  amendment  to  group  33  hereafter  mentioned  the  Legis- 
lature says  ''  manufacture  of  dairy  products."  (Laws  of  1916, 
chap.  622.)  Group  33  as  it  was  before  the  amendment  had 
reference  to  the  canning  or  similar  preparation  of  food  which 
subjects  it  to  some  change  without  bringing  into  existence  a 
new  product.  Butter  is  a  newly  formed  product  to  which 
the  idea  of  canning  or  any  similar  preparation  is  quite  inap- 
plicable.    The  word  '^  preparation  ''  as  used  in  group  30  and 

Digitized  by  V^OOQ IC 


350  HiERS  V.  Hull  &  Co. 

Third  Department,  May,  1917.  -     [VoL  178. 

group  33  is  subject  to  the  well-known  canon  of  construction 
that  "  words,  however  general,  may  be  limited  with  respect 
to  the  subject-matter  in.  relation  to  which  they  are  used." 
(People  V.  Richards,  108  N.  Y.  137,  150.) 

Third.  Butter  making  is  one  of  the  great  industries  of  the 
State.  It  would  seem  that  had  the  Legislature  intended  to 
include  it  as  a  hazardous  employment  it  would  not  have  left 
the  matter  to  conjecture  or  argument.  In  Matter  of  Wilson 
V.  Darflinger  &  Sons  (218  N.  Y.  84)  it  was  said  by  Chief 
Judge  Bartlett:  '*  The  character  of  the  Workmen's  Com- 
pensation Law  indicates  that  it  was  prepared  with  the  utmost 
care  and  it  is  only  fair  to  its  authors  to  assume  that  nothing  was 
inadvertently  omitted  therefrom."  Since  the  accident,  group 
33  has  been  amended  by  adding  thereto  the  words  ''  manu- 
facture of  dairy  products  "  which  clearly  includes  the  manufac- 
ture of  butter.  And  this  amendment  indicates  that  in  the 
view  of  the  Legislature  the  manufacture  of  butter  or  other  dairy 
products  had  not  previously  been  made  a  hazardous  employ- 
ment.   Otherwise  there  was  no  necessity  for  the  amendment. 

The  award  should  be  reversed  and  the  claim  dismissed. 

All  concurred. 

Award  reversed  and  claim  dismissed. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Eugene  H.  Hiers,  Respondent, 
for  Compensation  under  the  Workmen's  Compensation 
Law,  V.  John  A.  Hull  &  Co.,  Employer,  and  Zurich 
General  Accident  and  Liabilitt  Insurance  Company, 
LiBfiTED,  Insurance  Carrier,  Appellants. 

Third  Department,  May  2, 1917. 

Workmen's  Gompaniation  Law  —  haiardoui  employment  —  weif h- 
ing  hidee  constituting  cargoes  unloaded  from  Yessels  —  accidental 
injury  —  injury  to  employee  from  anthrax  germs  while  handling 
hides. 

An  employee  engaged  in  weighing  hides  on  piers,  whioh  hides  constitute 
oaigoes  or  parts  of  oargoes  unloaded  from  vessels,  is  engaged  in  a  hazardous 
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employment  within  the  meaning  of  group  10  of  section  2  of  the  Workmen's 
Compensation  Law. 

Such  an  employee  who,  while  handling  dirty  and  diseased  hides,  was 
infected  by  anthrax  germs  through  an  abrasion  in  his  hand,  previously 
sustained  while  handling  hides  covered  with  wet  salt,  sustained  an  acci- 
dental injury  within  the  meaning  of  subdivision  7  of  section  3  of  the 
statute. 

Moreover,  because  of  the  previous  abrasion  on  the  hand  of  the  employee, 
the  disease  or  infection  caused  by  the  anthrax  germ  may  be  deemed 
''  such  disease  or  infection  as  may  naturally  and  unavoidably  result  from 
such  injury  within  the  meaning  of  the  statute.'* 

Appeal  by  the  defendants,  John  A.  Hull  &  Co.,  and  another, 
from  an  award  of  the  State  Industrial  Commission,  entered 
in  the  New  York  office  of  said  Commission  on  the  4th  day  of 
May,  1916. 

Alfred  W.  Andrews  [John  N.  Carlisle  of  coimsel],  for  the 
appellants. 

Egburt  E.  Woodbury,  Attorney-General  [E,  C.  Aiken,  Deputy 
Attorney-General,  of  counsel],  for  the  respondent  State  Indus- 
trial Commission. 

Cochrane,  J.: 

The  occupation  of  the  claimant  was  weighing  hides  on  the 
piers  in  Brooklyn,  which  hides  constituted  cargoes  or  parts 
of  cargoes  imloaded  from  vessels.  He  was  doing  this  work 
in  the  performance  of  the  duties  which  as  an  employee  he 
owed  to  his  employer.  The  employment  was,  therefore, 
hazardous  within  the  meaning  of  group  10  of  section  2  of  the 
Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67; 
Laws  of  1914,  chap.  41). 

Previous  to  February  10,  1916,  while  in  the  same  work, 
wet  salt  from  the  hides  had  permeated  his  gloves  and  caused 
a  swelling  on  the  back  of  one  of  his  hands  and  an  abrasion 
of  the  skin  or  fissure  resulted.  On  the  day  mentioned  he  was 
handling  dirty  and  diseased  hides  and  anthrax  germs  con- 
tained therein  were  communicated  to  hm  through  the  fissiu^ 
in  the  back  of  his  hand  causing  infection  and  disease  for  which 
the  award  in  question  has  been  made. 

Subdivision  7  of  section  3  of  the  act  defines  an  injury  for 
which  compensation  may  be  made  as  meaning  "  only  acci- 
dental injuries  arising  out  of  and  in  the  course  of  employ- 
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ment  and  such  disease  or  infection    as  may  naturally  and 
unavoidably  result-  therefrom." 

In  Bacon  v.  United  States  Mutual  Accident  Association 
(123  N.  Y.  304)  an  anthrax  case  was  before  the  court  in  an 
action  on  a  policy  of  insurance  against  ''  bodily  injuries 
effected  through  external,  violent  and  accidental  means 
within  the  intent  and  meaning  of  the  by-laws  of  the  associa- 
tion and  the  conditions "  of  the  policy.  The  insurance 
was  not  to  extend  "  to  any  bodily  injury  of  which  there  shall 
be  no  external  and  visible  sign,  nor  to  any  bodily  injury  happen- 
ing directly  or  indirectly  in  consequence  of  disease;  nor  to 
any  death  or  disability  which  may  be  caused  wholly  or  in 
part  by  bodily  infirmities  or  disease  existing  prior  or  subse* 
quent  to  the  date  "  of  the  policy  "  nor  to  any  case  except  where 
the  injury  is  the  proximate  or  sole  cause  of  the  disabihty 
or  death."  It  was  held  that  anthrax  was  a  disease  and  thai 
the  disease  wa^  not  caused  by  an  accident  within  the  meaning 
of  the  policy.  That  case  was  decided  with  reference  to  the 
particular  provisions  and  phraseology  of  the  policy  then  imder 
consideration  and  it  is  quite  clear  that  it  constitutes  no 
precedent  under  the  statute  we  are  now  called  upon  to  apply. 

In  Matter  of  Plass  v.  Central  New  England  Railway  Comr 
pany  (169  App.  Div.  826)  this  court  held  that  contact  with 
poison  ivy  constitutes  a  personal  injury  within  the  meaning 
of  the  statute. 

There  is  a  broad  distinction  between  the  present  case  and 
the  case  of  an  occupational  disease.  The  latter  is  incidental 
to  the  occupation  or  is  a  natural  outcome  thereof.  It  is 
expected,  usual  and  ordinary.  This  disease  incurred  by 
the  claimant  was  unexpected,  unusual  and  extraordinary; 
as  much  so  as  if  a  serpent  concealed  in  the  hides  had  attacked 
him.  There  is  no  difference  in  principle  because  the  attack 
instead  of  being  made  unexpectedly  by  a  concealed  serpent 
was  made  imexpectedly  by  a  concealed  disease  germ.  There 
seems  to  be  no  question  in  this  case  but  that  the  claimant 
contracted  the  disease  in  the  manner  and  under  the  conditions 
above  indicated.  We  think  the  circumstances  constitute  an 
accidental  injuiy  within  the  meaning  of  the  statute. 

However,  there  is  another  theory  on  which  this  award 
may  be  upheld.    The  claimant  in  the  course  of  his  employ- 
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ment  and  as  a  result  thereof  had  received  an  abrasion  on  his 
hand  or  a  fissure  therein.  This  may  properly  be  deemed  an 
accidental  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment and  the  disease  or  infection  caused  by  the  anthrax 
germ  may  be  deemed  ''  such  disease  or  infection  as  may 
natiu'ally  and  unavoidably  result "  from  such  injury  within 
the  meaning  of  the  statute. 
The  award  should  be  affirmed. 

Award  unanimously  affirmed. 


Otjtcaxjlt  Advertising  Company,  Appellant,  v.  H.  Blake 
Stratton,  Respondent. 

Third  Department,  May  2, 1917. 

Contract  —  aTidenee  sustaining  defendant's  right  to  cancel  contract 
notwithstanding  express  proyision  thereof  to  contrary  —  negli- 
gence —  failure  of  party  to  read  paper  before  signing  —  fraud. 

In  an  action  upon  an  advertising  contract  which  provided  that  *'  this  con- 
tract cannot  be  cancelled  **  and  that  **  all  promises  and  agreements  are 
stated  herein;  verbal  agreements  with  salesmen  not  authorized,"  the 
defendant  claimed  that  when  the  contract  was  made  with  the  plaintiff's 
agent  he  informed  him  that  he  contemplated  going  out  of  business,  and 
that  it  was  then  agreed  between  them  that  if  he  did  so  he  should  be  at 
liberty  to  cancel  the  contract,  and  that  the  agent  promised  to  insert  such 
provision.  Evidence  examined,  and  held,  sufficient  to  establish  the  defend- 
ant's contention. 

The  negligence  of  a  party  in  failing  to  read  a  paper  which  he  signs  does  not 
necessarily  preclude  him  from  asserting  its  invalidity  on  the  ground 
of  fraud. 

Appeal  by  the  plaintiff,  Outcault  Advertising  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  the  county  of 
Sullivan  on  the  24th  day  of  May,  1916,  upon  the  verdict 
of  a  jiuy,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  22d  day  of  Jime,  1916,  den3dng  plaintiff's  motion  for 
a  new  trial  made  upon  the  minutes. 

Apf.  Div.— Vol.  CLXXVni.        23 
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Samuel  A.  Kobac  [Joseph  I.  SUM  of  counsel],  for  the 
appellant. 

John  D.  Lyons,  for  the  respondent. 

Cochrane,  J.: 

On  February  2,  1912,  the  plaintiff  by  its  agent,  Louis  Levine, 
made  a  written  contract  with  the  defendant  who  was  a  dealer 
in  furniture  to  provide  him  with  advertising  material  for  one 
year  after  May  1,  1912,  at  the  rate  of  three  dollars  per  week. 
The  contract  contained  these  provisions:  "  This  contract 
cannot  be  cancelled;"  ''All  promises  and  agreements  are  stated 
herein;  verbal  agreements  with  salesman  not  authorized." 

When  the  contract  was  made  defendant  was  attempting 
to  dispose  of  his  business.  He  had  previously  secured  the 
services  of  an  agent  to  negotiate  a. sale  thereof.  And  about 
three  weeks  after  the  contract  with  the  plaintiff,  the  defendant 
did  sell  out  his  business. 

The  defense  is  that  when  the  contract  was  made  with  the 
plaintiff's  agent,  Levine,  the  defendant  informed  him  that  he 
contemplated  going  out  of  business  and  that  it  was  then 
agreed  between  them  that  if  he  did  so  he  should  be  at  liberty 
to  cancel  the  contract  and  that  Levine  promised  to  insert  such 
a  provision  in  the  contract.  The  allegation  of  the  answer  is 
that  Levine  by  false  and  fraudulent  representations  procured 
the  defendant  to  sign  the  contract,  the  representations  being 
that  he  had  inserted  in  the  contract  a  provision  whereby  the 
defendant  might  cancel  the  same  in  case  he  sold  out  his 
business  which  representation  was  false  as  the  contract  does 
not  contain  any  such  provision,  but  on  the  contrary  provides 
that  it  cannot  be  canceled. 

The  defendant  and  his  clerk  both  testified  that  Levine, 
who  prepared  the  contract  in  the  defendant's  store,  promised 
to  insert  therein  a  provision  for  cancellation  thereof  after 
the  defendant  had  explained  to  him  that  he  contemplated 
selling  his  business  and  that  Levine  also  stated  after  the  oral 
arrangement  had  been  made  to  that  effect  that  he  had  made 
the  necessary  provision  in  the  contract.  This  was  denied  by 
Levine  but  the  jury  have  found  the  facts  as  claiined  by  the 
defendant.  The  defendant  says  he  did  not  read  the  contract 
but  trusted  to  Levine's  statement  that  he  had  inserted  therein 
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the  cancellation  provision  and  that  he  did  not  read  the  copy 
of  the  contract  which  was  left  with  him  by  Levine  until  after 
the  commencement  of  this  action.  Immediately  on  selling  his 
business  the  defendant  notified  the  plaintiff  and  stated  that 
he  wished  to  cancel  the  contract  for  advertising  services. 

It  is  contended  that  the  defendant  was  negligent  in  not 
reading  the  contract  and  informing  himself  of  its  contents. 
There  are  decisions  and  statements  in  text  books  that  the 
negligence  of  a  party  in  failing  to  read  a  paper  which  he  signs 
precludes  him  from  asserting  its  invalidity  on  the  ground  of 
fraud.  But  in  this  State  such  rule  has  been  authoritatively 
and  decisively  repudiated  by  the  court  of  last  resort.  In 
Albany  City  Savings  Institution  v.  Burdick  (87  N.  Y.  40)  it 
was  written:  "  It  is  certainly  not  just  that  one  who  has 
perpetrated  a  fraud  should  be  permitted  to  say  to  the  party 
defrauded  when  he  demands  relief  that  he  ought  not  to  have 
believed  or  trusted  him.  Where  one  sues  another  for  negli- 
gence, his  own  negligence  contributing  to  the  injury  will 
constitute  a  defense  to  the  action;  but  where  one  sues  another 
for  a  positive,  willful  wrong  or  fraud,  negligence  by  which 
the  party  injured  exposed  himself  to  the  wrong  or  fraud  will 
not  bar  relief."  In  Wilcox  v.  American  Telephone  &  Telegraph 
Company  (176  N.  Y.  115)  the  rule  as  above  declared  was 
reiterated  and  emphasized.  That  case  also  holds  that  the 
injured  party  is  not  required  to  resort  to  a  court  of  equity 
for  relief. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Clinton  D.  Riegel,  Appellant,   v.  Geobge  H.  Labnabd, 

Respondent. 
Third  Department,  May  2,  1017. 

Real  property  —  action  for  breach  of  coyenant  of  deed  —  CTidenee  — 
when  conTereations  between  parties  inadmiseible. 

In  an  action  for  the  breach  of  covenant  of  a  deed  from  defendant  to  plaintiff, 

the  latter  must  stand  on  the  deed  itself. 
In  construing  the  plaintiff's  deed,  all  other  deeds  to  which  it  refers  and 

which  refer  to  each  other  are  required  to  be  considered. 
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Where  in  suoh  an  action  there  is  no  unoertainty  or  ambiguity  as  to  the  land 
actually  conveyed,  conversations  and  negotiations  between  the  parties 
are  inadmissible  in  evidence. 

Kellogg,  P.  J.,  dissented. 

Appeal  by  the  plaintiff,  Clinton  D.  Riegel,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  coimty  of  Tioga  on  the  6th  day 
of  September,  1916,  upon  the  decision  of  the  court  dismissing 
the  complaint  on  the  merits  after  a  trial  before  the  court,  a 
•jury  having  been  waived. 

Charles  C.  Annabel  [James  0.  Sebring  of  counsel],  for  the 
appellant. 

Frank  A,  Bell,  for  the  respondent. 

Cochrane,  J.: 

This  is  an  action  for  a  breach  of  covenant  of  a  deed  from 
defendant  to  plaintiff.  In  such  an  action  the  plaintiff  must 
stand  on  the  deed  itself.  His  deed  by  reference  to  other 
deeds  in  his  chain  of  title  clearly  indicates  that  the  Updike 
lot  was  excluded.  In  construing  his  deed,  all  other  deeds  to 
which  it  refers  and  which  refer  to  each  other  are  required 
to  be  considered.  {Grandin  v.  Hernandez,  29  Hun,  399,  402; 
French  v.  Carhart,  1  N.  Y,  96.)  The  plaintiff  has  received 
exactly  what  his  deed  in  connection  with  other  deeds  to 
which  it  refers  purports  to  give  him.  If  he  had  brought  his 
action  for  fraud  or  mistake,  the  excluded  evidence  would  be 
quite  material,  but  standing  as  he  does  on  his  conveyance 
and  alleging  a  breach  of  covenant  therein  contained  and  there 
being  no  uncertainty  or  ambiguity  as  to  the  land  actually 
conveyed,  conversations  and  negotiations  between  the  parties 
were  properly  excluded.  I  think,  therefore,  the  excluded 
testimony  was  immaterial. 

The  judgment  should  be  affirmed,  with  costs. 

All  concxured,  except  Kellogg,  P.  J.,  dissenting;  Sewell, 
J.,  not  sitting. 

Judgment  affirmed,  with  costs. 
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The  W.  L.  Waplbs  Co.,  Respondent,  v.  The  State  of  New 
York,  Appellant. 

Third  Department,  May  2, 1917. 

Contract  —  agreement  to  clean  and  waterproof  stone  surface  of 
State  Capitol  building  construed  —  liability  to  contractor  for 
delay  due  to  examination  and  acceptance  of  method  of  water- 
proofing, and  also  for  temporary  suspensions  ordered  because 
of  noise  interrupting  hearings  being  held  in  building. 

A  contractor  with  the  State  agreed  to  furnish  the  material  and  labor  neces- 
sary for  Gleaning,  i>ointiiig  and  waterproofing  the  stone  work  of  a  portion 
of  the  exterior  of  the  State  Capitol  building.  The  contract  provided  that 
the  work  should  be  commenced  promptly  and  prosecuted  with  diligence, 
and  that  the  contractor  should  be  liable  in  specified  liquidated  damages 
for  each  day  of  delay  beyond  the  date  named  for  completion,  and  that 
*'  no  charges  shall  be  made  by  the  contractor  for  any  delays  or  hindrances 
from  any  cause  during  the  progress  of  any  i>ortion  of  the  work  embraced 
in  his  contract; "  but  that  should  a  delay  be  caused  by  any  act  of  the 
State  authorities,  the  contractor  would  be  allowed  an  extension  of  time. 
The  contract  also  provided  that  the  stone  surfaces  should  ''  be  treated  by 
a  method  to  be  proposed  by  the  contractor  that  will  waterproof  and 
preserve  the  stone,  without  changing  the  appearance  of  the  building, 
for  a  i)eriod  of  five  years,  and  which  the  contractor  shall  guarantee  by 
a  surety  company  bond  in  the  amount  to  be  stated  in  his  proposal." 

Hddf  that  the  reasonable  and  necessary  delays  by  the  State  in  fixing  upon 
the  method  of  waterproofing  to  be  used  were  within  the  contemplation  of 
the  contract,  and  hence  the  State  should  not  be  held  liable  on  account 
thereof  if  defendant  granted  the  contractor  a  corresponding  extension 
of  time  in  which  to  complete  its  contract; 

But  delay  resulting  from  the  holding  of  the  impeachment  trial  necessi- 
tating temporary  suspensions  of  the  work  because  of  the  noise  from  the 
sand  blasts  was  not  within  the  contemplation  of  the  parties,  and  hence 
the  State  is  liable  for  damages  resulting  therefrom; 

KsLLOOG,  P.  J.,  and  Cochbanb,  J.,  dissented. 

Appeal  by  the  defendant,  The  State  of  New  York,  from  an 
order  and  determination  of  the  Court  of  Claims,  entered  in 
the  office  of  the  clerk  of  said  court  on  the  22d  day  of  May, 
1916,  awarding  claimant  the  smn  of  $465. 

Egbwrt  E.  Woodbury,  Attorney-General  [Edmund  H.  Lewis, 
Deputy  Attorney-General,  of  counsel],  for  the  appellant. 

William  E.  WooUard,  for  the  respondent. 
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Lyon,  J.: 

On  July  29,  1913,  the  claimant  entered  into  a  contract 
with  the  State  to  furnish  the  material  and  labor  necessary 
for  cleaning,  pointing  and  waterproofing  the  stone  work  of 
the  exterior,  and  of  the  central  and  two  western  courts  of  the 
State  Capitol  building  at  Albany.  The  contract  provided 
that  the  work  should  be  commenced  promptly  and  prosecuted 
with  diligence,  and  that  the  claimant  should  be  liable  in 
specified  liquidated  damages  for  each  day  of  delay  beyond 
the  date  named  for  completion,  and  that  ''  no  charges  shall 
be  made  by  the  contractor  for  any  delays  or  hindrances  from 
any  cause  during  the  progress  of  any  portion  of  the  work 
embraced  in  his  contract;"  but  that  should  a  delay  be  caused 
by  any  act  of  the  State  authorities,  the  contractor  would  be 
allowed  an  extension  of  time  for  completion  of  the  work 
sufficient  to  allow  for  the  delay.  The  contract  also  contained 
the  following  clause:  "By  waterproofing  is  meant  that  all 
stone  surfaces  of  the  exterior  of  the  building  and  the  central 
court  and  two  western  courts  shall  be  treated  by  a  method 
to  be  proposed  by  the  contractor  that  will  waterproof  and 
preserve  the  stone,  without  changing  the  appearance  of  the 
building,  for  a  period  of  five  years,  and  which  the  contractor 
shall  guarantee  by  a  surety  company  bond  in  amount  to  be 
stated  in  his  proposal." 

The  claimant  entered  upon  the  performance  of  the  contract 
about  one  week  after  its  execution  and  prosecuted  the  work 
with  diligence.  His  method  of  operation  was  first  to  clean 
the  stone  work  by  means  of  a  compressed  air  sand  blast; 
next  to  do  the  pointing,  that  is,  to  fill  the  interstices  between 
the  stones  with  cement,  which  the  workmen  did  standing 
upon  a  swinging  scaffold  suspended  from  the  top  of  the 
building  by  means  of  pulleys  and  ropes,  and  lowered  as  the 
work  progressed,  thus  in  full  descent  pointing  a  strip  about 
twenty  feet  wide  extending  from  the  top  of  the  building  to 
the  ground;  and  lastly  to  do  the  waterproofing  which  consisted 
simply  of  applying  a  liquid  to  the  surface  of  the  stones  by 
means  of  brushes.  The  plan  of  the  claimant  was  to  immedi- 
ately follow  the  pointing  of  a  strip  of  the  building,  with  the 
waterproofing,  thus  avoiding  making  any  change  in  the 
location  of  the  pulleys  and  scaffold  until  the  work  of  both 
pointing   and  waterproofing  of  the  strip  had  been  completedr 
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Following  the  entering  of  the  claimant  upon  the  performance 
of  the  contract,  experiments  were  made  with  three  or  more 
kinds  of  waterproofing  preparations,  and  about  September 
first  one  was  found  which  was  satisfactory.  In  the  meantime 
the  work  of  pointing,  without  waterproofing  being  done,  had 
progressed  over  the  space  of  twenty-five  strips,  making  it 
necessary  for  the  claimant  in  order  to  do  the  waterproofing 
over  these  strips  to  rehang  the  pulleys  and  scafifold  twenty- 
five  times,  each  of  which  required  the  services  of  two  men  for 
three  hours  at  a  cost  to  claimant  of  seventy-five  cents  per 
hour.  This  expense  which  the  claimant  alleges  was  made 
necessary  solely  by  the  delay  of  the  State  authorities  in 
specifying  the  kind  of  waterproofing  to  be  used,  is  stated 
in  the  claim,  and  has  been  carried  through  the  proceedings, 
^d  stated  in  the  award  as  $225,  whereas  the  correct  com- 
putation would  seem  to  be  $112.50.  This  charge  constituted 
the  first  of  the  two  items  of  the  claim  in  controversy  amounting 
'  to  $465. 

The  second  item  is  of  $240  on  account  of  suspensions  of 
dainoant's  work,  between  September  seventeenth  and  October 
eighteenth,  for  periods  of  a  few  hours  each  aggregating  six 
hundred  hours,  made  necessary  by  demands  of  the  State 
authorities  that  the  claimant  temporarily  cease  operating  the 
sand  blast,  the  noise  from  which  disturbed  the  hearings  of 
the  Sulzer  impeachment  trial  being  had  in  the  Senate  chamber. 
The  claimant's  employees  were  day  laborers,  and  claimant 
was  compelled  to  pay  them  full  day  wages  without  the  benefit 
of  any  deduction  on  account  of  short  suspensions  of  work. 

The  Court  of  Claims  allowed  the  claim  in  full,  and  from 
such  determination  this  appeal  has  been  taken.  The  items 
of  the  bill  as  to  time  lost  are  not  seriously  questioned  by  the 
State,  and  practically  the  only  question  to  be  considered  by 
us  is  whether  they  constitute  legal  claims  against  the  State. 

As  to  the  first  item,  the  kind  of  waterproofing  to  be  used 
was  not  fixed,  but  by  the  terms  of  the  contract  was  to  be 
proposed  by  the  contractor,  and  to  possess  the  qualities  of 
preserving  the  stone  and  not  changing  the  appearance  of  the 
building.  Clearly  the  contract  contemplated,  as  acknowledged 
by  the  claimant  in  its  communication  to  the  State  Architect 
of  August  13,  1913,  that  the  material  proposed  by  the  con- 
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tractor  should  be  subjected,  before  acceptance,  to  tests  to 
be  made  by  the  State  Architect  and  his  assistants.  Con- 
cededly  the  waterproofing  designated  by  the  claimant  August 
thirteenth,  after  the  contract  work  had  progressed  for  fully 
one  week,  the  result  of  the  application  of  which  proofing 
upon  a  marble  slab  was  to  be  submitted  to  the  State  Architect 
the  following  Monday,  August  eighteenth,  did  not  comply 
with  the  provisions  of  the  contract  as  it  badly  blackened 
the  stone.  At  what  times  the  other  makes  of  waterproofing, 
which  the  evidence  indicates  were  at  least  two,  were  submitted 
by  the  contractor  does  not  appear,  but  the  claimant's  president 
testified  that  the  last  day  of  delay  for  which  it  was  making 
claim  on  account  of  re-erecting  the  scaffold  had  been  settled 
on  as  about  September  first.  Hence  the  period  of  alleged 
delay  upon  the  part  of  the  State  must  have  been  confined  to 
the  two  weeks  commencing  August  eighteenth  and  ending 
September  first.  The  letter  of  the  State  Architect  of  date 
September  fifteenth  authorizing  the  use  of  a  certain  water- 
proofing compound  was  plainly  intended  as  a  formal  recog- 
nition of  the  claimant's  right  to  use  such  material,  as  the 
evidence  shows  that  the  material  was  used  by  the  claimant 
prior  to  the  date  of  the  letter,  and  undoubtedly  on  or  about 
September  first,  under  a  verbal  or  less  formal  acquiescence. 
It  appears  from  the  letter  of  the  representative  of  a  water- 
proofing compound  proposed  by  the  claimant  that  time  was 
necessary  for  the  proofing  to  cure  after  being  applied  in  order 
to  determine  the  result  of  its  use.  The  selection  of  the  proper 
waterproofing  was  a  matter  of  importance,  and  the  State 
was  entitled  to  take  all  the  time  necessary  in  which  to  investi- 
gate as  to  the  merits  of  the  various  compounds  and  to  reach 
an  intelligent  conclusion.  I  think  that  all  reasonable  and 
necessary  delays  incident  to  that  piupose  should  be  held  to 
have  been  within  the  contemplation  of  the  contract,  and 
hence  that  under  the  clause  before  quoted  the  State  should 
be  held  to  be  exempted  from  all  liability  on  account  thereof 
but  that  the  claimant  was  entitled  to  a  corresponding  extension 
of  time  in  which  to  complete  its  contract.  This  was  apparently 
allowed  it  as  no  claim  seems  to  have  been  made  by  the  State 
for  the  stipulated  penalty  on  accoimt  of  the  failure  of  the 
claimant  to  complete  the  contract  within  the  stipulated  period. 
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Under  the  contract  the  burden  of  obtaining  and  proposing 
to  the  State  Architect  suitable  waterproofing  was  upon  the 
claitnant.  Upon  the  hearing  befcre  the  Court  of  Claims  the 
burden  of  establishing  the  liability  of  the  State  was  also  upon 
the  claimant.  The  evidence  fails  to  establish  claimant's 
contention  that  the  State  subjected  the  claimant  to  any 
unreasonable  or  unnecessary  delay  in  fixing  upon  the  water- 
proofing to  be  used.  I  think,  therefore,  that  the  first  item  of 
the  claim  should  have  been  disallowed. 

The  second  item  of  damages  stands  upon  a  different  footing. 
The  contract  should  be  reasonably  construed.  {Curnan  v. 
D.  &  0.  R.  R.  Co.,  138  N.  Y.  480.)  That  there  would  be 
delay  resulting  from  the  holding  of  the  impeachment  trial 
necessitating  temporary  suspensiolis  of  the  work  was  plainly 
not  within  the  contemplation  of  the  parties.  These  delays 
were  caused  by  the  active  interference  of  the  State  authorities 
in  the  prosecution  by  claimant  of  its  work  which  so  far  as 
appears  was  being  properly  conducted  and  making  no  more 
noise  than  was  actually  necessary.  The  contract  had  not 
in  contemplation  that  compensation  was  to  be  made  for  such 
delays  by  mere  extension  of  time  for  the  performance  of  the 
contract.  I  think  the  allowance  of  the  second  item  of  the 
claim  was  proper. 

The  judgment  appealed  from  should  be  modified  by  reducing 
the  award  to  $240,  and  as  so  modified  affirmed,  without  costs 
to  either  party  in  this  court. 

All  concurred,  except  Kellooo,  P.  J.,  and  Cochrane,  J., 
who  dissented,  and  voted  for  reversal. 

Judgment  modified  by  reducing  the  award  to  $240,  and 
as  so  modified  affirmed,  without  costs  to  either  party  in  this 
court. 
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Eleanor  H.  Davidson,  Respondent,  v.  Louis  M.  Ream, 

Appellant. 

Third  Department,  May  10,  1917. 

Husband  and  wif e  —  Talidity  of  Judgment  aftnulUng  marriage, 
where  court  had  no  Jurisdiction  —  application  by  plaintiff  to  set 
aside  said  Judgment  —  due  process  of  law  —  conduct  of  plaintiff 
authorizing  divorce  no  defense  —  Jurisdiction  to  set  aside  mar- 
riages —  common-law  marriage  —  want  of  Jurisdiction. 

The  plaintiff  in  an  action  for  the  annulment  of  her  marriage  in  which  a 
judgment  of  a  court  of  equity  was  entered  in  her  favor,  although  the  court 
had  no  jurisdiction,  there  heing  no  statutory  ground  for  the  annulment,  is 
entitled  to  have  the  judgment  set  aside,  by  a  justice  other  than  the  one 
who  presided  at  the  trial,  not  because  of  any  equitable  consideration  for 
her,  but  because  the  judgment  does  not  rest  upon  jurisdictional  facts, 
and  because  she  has  not  been  deprived  of  her  marital  rights  by  due  process 
of  law. 

The  fact  that  the  conduct  of  the  plaintiff  justifies  the  granting  of  a  divorce 
is  not  available  to  the  defendant  in  this  action  to  prevent  the  setting  aside 
of  the  judgment  of  annulment  secured  through  an  imposition  upon  the 
court  and  in  which  it  did  not  have  jurisdiction. 

There  is  no  general  equitable  jurisdiction  to  set  aside  marriages  The  power 
to  deal  with  matrimonial  actions  must  be  found  in  the  statutes. 

Wherever  there  is  want  of  authority  to  hear  and  determine  the  subject- 
matter  of  a  controversy,  an  adjudication  upon  the  merits  is  a  nullity  and 
does  not  estop  even  an  assenting  party. 

Where  two  parties,  there  being  no  legal  impediment  to  the  contract  of  a 
marriage  between  them,  procure  a  marriage  ceremony  to  be  performed 
in  the  State  of  New  Jersey,  but  fail  to  secure  the  proper  license,  and 
upon  returning  to  this  State  cohabit  as  man  and  wife  and  mutually  intro- 
duce each  other  as  husband  and  wife  to  many  people,  a  common-law 
marriage  within  this  State  is  effected. 

Want  of  jurisdiction,  which  is  a  pure  question  of  law,  may  always  be  asserted 
and  raised  directly  or  collaterally,  either  from  inspection  of  the  record  itself 
when  offered  in  behalf  of  the  party  claiming  under  it,  or  upon  extraneous 
proof  which  is  always  admissible  for  that  purpose. 

Appeal  by  the  defendant,  Louis  M.  Ream,  from  an  order 
of  the  Supreme  Court,  made  at  the  Saratoga  Special  Term 
and  entered  in  the  oflSice  of  the  clerk  of  the  county  of  Rensselaer 
on  the  14th  day  of  November,  1916,  resettling  a  prior  order 
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entered  in  said  clerk's  oflace  on  the  30th  day  of  October,  1916, 
setting  aside  and  vacating  and  declaring  void  and  of  no  effect 
the  judgment  herein,  entered  on  the  16th  day  of  January, 
1912,  annulling  a  marriage  between  the  parties. 

Also  an  appeal  from  an  order  entered  in  said  clerk's  office  on 
or  about  the  6th  day  of  March,  1917,  denying  defendant's 
motion  for  a  rehearing  upon  the  groimd  of  newly-discovered 
evidence. 

Arthur  L.  Andrews  [lAndley  M.  Oarnaon  of  counsel],  for 
the  appellant. 

Edgar  T.  Brackett,  for  the  respondent. 

Woodward,  J.: 

The  action  in  which  these  motions  have  been  made  and 
decided  was  instituted  in  November,  1911.  They  have  been 
argued  at  the  same  term  of  court,  and  may  properly  be 
disposed  of  in  a  single  opinion.  There  is  much  in  the  affidavits 
before  the  court  upon  the  several  motions  which  tends  to 
dissipate  the  theory  that  the  plaintiff  is  a  wronged  woman, 
or  that  she  has  any  claims  upon  a  court  of  equity,  but  none 
of  these  things  affords  any  justification  for  the  reversal  of 
the  orders  here  on  appeal.  Whatever  might  be  the  disposition 
of  this  court,  if  considering  an  application  of  the  plaintiff  for 
equitable  relief,  the  situation  here  is  that  the  plaintiff  is 
a^dng  to  be  relieved  from  a  judgment  which  was  procured 
in  a  court  of  equity,  where  that  court  was  without  jurisdiction 
to  act.  The  lack  of  jurisdiction  makes  the  original  judgment 
and  the  record  of  its  action  utterly  void  and  unavailable  for 
any  purpose,  and  while  the  plaintiff  might  rely  upon  this 
situation,  she  is  at  liberty  by  a  more  direct  and  summary 
proceeding  to  have  the  judgment  set  aside  and  vacated,  and 
this  right  is  not  affected  by  the  fact  that  this  application  is 
made  before  a  different  justice  from  the  one  who  presided 
at  the  time  the  judgment  was  granted.  {Kamp  v.  Kamp, 
59  N.  Y.  212,  216-218,  and  authorities  there  cited.)  The 
application  in  the  case  now  before  us  is  not  to  reverse  the  judg- 
ment of  the  court,  or  to  consider  the  merits  of  the  controversy, 
but  to  prevent  the  enforcement  or  recognition  of  a  void 
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judgment  {Kamp  v.  Kamp,  supra)  ^  and  the  fact  that  the 
plaintiff  was,  in  form  at  least,  the  moving  party  in  the  original 
action  does  not  estop  her  from  invoking  the  aid  of  this  comt. 
Wherever  there  is  want  of  authority  to  hear  and  determine 
the  subject-matter  of  the  controversy  an  adjudication  upon 
the  merits  is  a  nuUity  and  does  not  estop  even  an  assenting 
party.  {Matter  of  Walker,  136  N,  Y.  20,  29,  and  authority  there 
cited;  Risley  v.  Phenix  Bank  of  City  of  New  York,  83  id.  318, 
337;  O^Donoghue  v.  Boies,  159  id.  87,  98,  99,  and  authorities 
cited.)  The  history  of  this  litigation  is  so  fully  covered  by  the 
able  and  learned  opinion  of  the  court  below  (97  Misc.  Rep.  89) 
that  it  seems  unnecessary  to  go  into  it  further,  except  to 
point  out  that  the  Court  of  Appeals  has,  in  an  opinion  rendered 
since  the  motion  was  decided,  held  squarely  that  a  common- 
law  marriage  is  valid  in  the  State  of  New  York,  and  was  at 
the  time  this  marriage  was  contracted  (Mailer  of  Ziegler  v. 
Cassidy^s  Sons,  220  N.  Y.  98,  111),  and  the  facts  which  are 
now  before  the  court  plainly  show  that  there  was  a  valid 
marriage  between  the  parties.  Both  the  plaintiff  and  defend- 
ant were  over  twenty-one  years  of  age  at  the  time  of  this 
marriage,  and  no  legal  impediment  to  the  contracting  of  a 
marriage  on  the  part  of  either  of  them  is  suggested.  They 
became  engaged  to  marry  within  the  State  of  New  York; 
they  made  arrangements  to  go  from  the  State  of  New  York 
into  the  adjoining  State  of  New  JeJrsey  for  a  marriage  ceremony; 
they  went  into  New  Jersey  and  apparently  made  an  effort 
in  good  faith  to  have  a  ceremonial  marriage,  and  a  ceremonial 
marriage,  evidenced  by  a  certificate  in  due  form,  was  per- 
formed by  one  who  is  conceded  to  have  had  the  general  powers 
necessary  to  such  a  ceremony,  and  the  only  defect  in  the 
marriage  which  is  suggested  is  that  the  parties,  though  trying 
to  procure  a  marriage  license,  as  provided  by  the  laws  of 
New  Jersey,  failed  to  secure  the  proper  license.  After  this 
ceremony  was  performed  the  parties  returned  to  New  York, 
cohabitated  as  man  and  wife,  and  mutually  introduced  each 
other  as  husband  and  wife  to  many  people,  both  in  the  States 
of  New  York  and  New  Jersey.  It  is  true  that  the  plaintiff 
in  her  complaint  alleges  that  "  neither  the  plaintiff  nor  the 
defendant  desired,  intended  or  contemplated  a  common-law 
marriage,  and  did  not  undertake,  enter  into  or  contract  a 
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common-law  marriage/'  but  the  history  of  this  litigation, 
and  the  fact  that  the  court  had  no  jurisdiction  of  an  action  to 
set  aside  a  valid  marriage,  does  not  justify  the  conclusion. 
\  What  the  parties  actually  did,  not  what  the  designing  and 
i  deluded  plaintiff  sa3rs,  is  the  controlling  element,  and  it  is 
^  not  to  be  doubted  that  the  conduct  of  the  parties,  xmder  all 
the  circumstances,  resulted  in  a  common-law  marriage  within 
the  State  of  New  York,  regardless  of  the  effect  of  the  New 
Jersey  statute.  Assume  for  the  moment  that  the  ceremony 
was  utterly  void.  That  could  have  no  afl5rmative  effect; 
it  was  merely  as  if  no  ceremony  had  been  pronounced.  It 
took  nothing  from  the  intent  of  the  parties  to  enter  into  the 
marriage  relation.  That  intent  was  formed  in  the  State  of 
New  York;  it  is  conceded  that  there  was  an  engagement  which 
would  have  given  rise  to  an  action  for  breach  of  promise  if 
the  defendant  had  failed  to  perform.  They  went  into  the 
State  of  New  Jersey,  and,  we  may  assume,  took  no  action 
looking  to  the  consummation  of  the  engagement  —  the  intent 
to  marry.  They  came  back  into  the  State  of  New  York 
with  no  intent  of  not  being  married;  they  publicly  assumed 
the  relations  of  husband  and  wife;  they  cohabited  and  intro- 
duced each  other  as  husband  and  wife  to  many  relatives  and 
friends,  and  this  clearly  constituted  a  common-law  marriage 
within  the  State  of  New  York.  These  facts  were  not  dis- 
closed in  the  pleadings  in  the  original  action,  and  no  cause  of 
action  known  to  the  laws  of  this  State  was  pleaded.  To 
permit  the  judgment  to  stand  is  to  give  countenance  to  a 
proceeding  which  cannot  be  justified  upon  any  soxmd  code 
of  ethics,  or  considerations  of  public  policy;  we  cannot  permit 
our  courts  to  become  the  mere  auxiliaries  of  those  who  make 
use  of  the  forms  of  law  to  indulge  their  passions.  Conceding, 
therefore,  that  the  plaintiff  appears  in  the  proceeding  as  a 
mere  adventuress,  and  that  she  is  not  entitled  to  equitable 
consideration,  she  is  yet  asking  this  court  to  do  what  the 
court  might  properly  do  upon  its  own  motion  {Davidsburgh  y. 
Knickerbocker  L\fe  Insurance  Co.,  90  N.  Y.  526,  629,  530), 
and  as  it  leaves  the  parties  exactly  where  they  were  at  the 
time  the  original  action  was  instituted,  we  may  assume  that 
no  legal  wrong  will  befall  either  of  them. 
The  common-law  marriage  which  woxild  thus  esqist  in  the 
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State  of  New  York  must  be  presumed  to  have  resulted  equally 
in  the  State  of  New  Jersey,  which,  being  one  of  the  original 
States,  is  presimied  to  have  the  same  conmion  law  as  ourselves, 
and  section  11  of  chapter  274  of  the  Laws  of  1910  of  the  State 
of  New  Jersey  provides  that  "  nothing  in  this  act  contained 
shall  be  deemed  or  taken  to  render  any  common  law  or  other 
marriage,  otherwise  lawful,  invalid  by  reason  of  the  failure 
to  take  out  a  license  as  is  herein  provided."  It  is  thus  clear 
that  the  only  objection  urged  against  the  validity  of  the 
marriage  between  the  parties  is  without  force,  and  that  the 
judgment  in  the  original  action  has  no  legitimate  foundation, 
while  the  matters  pointed  out  by  the  learned  court  at  Special 
Term  at  folios  1236,  1239,  1296,  1296,  and  reported  in  97 
Miscellaneous  Reports  at  pp.  102,  103,  118,  119,  might  prop- 
erly be  considered  in  connection  with  the  recent  rulings  of  the 
court  in  Matter  of  Palmieri  (176  App.  Div.  68).  There  can 
be  no  doubt  that  the  original  judgment  would  not  have  been 
entered  had  the  court  been  properly  advised  of  the  true  facts 
in  the  case,  and  it  is  due  to  the  dignity  of  this  tribunal  that 
the  order  appealed  from  be  affirmed. 

This  view  of  the  case,  of  course,  makes  it  imnecessary  to 
consider  seriously  the  appeals  from  the  orders  denying  the 
motions  for  a  rehearing  on  the  groimd  of  newly-discovered 
evidence,  and  the  motion  for  a  resettlement  of  the  order.  If 
the  conduct  of  the  plaintiff  has  been  such  as  justifies  the 
granting  of  a  divorce  there  is  nothing  to  prevent  the  defendant 
coming  into  the  courts  of  this  State  and  maintaining  his 
action;  but  such  conduct  is  not  available  to  the  defendant  in 
this  action  to  prevent  the  setting  aside  of  a  judgment  secured 
through  an  imposition  upon  the  court,  and  in  which  the  court 
did  not  have  jurisdiction.  There  is  no  general  equitable 
jmisdiction  to  set  aside  marriages;  the  power  to  deal  with 
matrimonial  actions  must  be  foimd  in  the  statutes  {Stokes  v. 
Stokes,  198  N.  Y.  301,  304;  WaUer  v.  Walter,  217  id.  439), 
and  we  know  of  no  provision  of  the  Code  of  Civil  Procedure 
(See  Dom.  Rel.  Law  [Consol.  Laws,  chap.  14;  Laws  of 
1909,  chap.  19],  §  7)  which  permits  of  an  action  to  annul 
a  marriage  between  two  persons  of  full  age,  sound  mind, 
without  living  husband  or  wife,  and  free  from  incapacitating 
physical  defects.  Section  1742  of  the  Code  of  Civil  Pro- 
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cedure  permits  of  an  action  by  a  woman  married  under  the 
age  of  sixteen  years,  and  section  1743  provides  for  an  action 
to  procure  a  judgment  declaring  a  marriage  contract  void 
and  annulling  the  marriage  for  certain  specified  causes,  but 
among  these  there  are  none  covered  by  the  pleadings  in  the 
original  action,  and  the  express  mention  of  these  specified 
causes  of  course  operates  to  exclude  all  others.  The  rule  is 
established  that  "'a  court  authorized  by  statute  to  entertain 
jurisdiction  in  a  particular  case  only,  if  it  undertakes  to 
exercise  the  power  and  jurisdiction  conferred  in  a  case  to  which 
the  statute  has  no  application,  acquires  no  jurisdiction,  and 
its  judgment  is  a  nullity,  and  will  be  so  treated  when  it  comes 
in  question,  either  directly  or  collaterally.'"  {O'Donoghtie  v. 
Boies,  169  N.  Y.  87,  99,  and  authorities  there  cited.)  This 
is  exactly  the  situation  presented  here;  the  cause  of  action 
attempted  to  be  asserted  in  the  action  is  not  one  of  those 
which  are  enumerated  in  the  Code  of  Civil  Procedure,  and 
the  plaintiff  in  that  action  might,  if  she  choose,  proceed 
exacdy  as  though  no  judgment  had  in  form  been  entered. 
She  has  chosen  to  proceed  directly  by  motion  in  the  action, 
and  no  matter  what  her  conduct  may  have  been,  she  is  entitled 
to  the  order  of  this  court,  not  because  of  any  equitable  con- 
sideration for  her,  but  because  the  judgment  does  not  rest 
upon  jurisdictional  facts  —  because  she  has  not  been  deprived 
of  her  marital  rights  by  due  process  of  law.  The  want  of 
jurisdiction,  which  is  a  pure  question  of  law,  may  always 
be  asserted  and  raised  directly  or  collaterally,  either  from 
an  inspection  of  the  record  itself  when  offered  in  behalf  of  the 
party  claiming  under  it,  or  upon  extraneous  proof,  which 
is  always  admissible  for  that  purpose  {O'Donoghue  v.  Boies, 
supra),  and  misconduct  does  not  deprive  people  of  their 
equal  rights  under  the  law.  The  plaintiff  here,  if  as  bad  as 
she  has  pleaded  herself,  supplemented  by  the  affidavits  of 
those  who  have  sought  to  prevent  the  granting  of  the  order, 
is  still  entitled  to  her  rights  imder  the  law.  As  Lord  Chatham 
has  so  well  said,  "  In  his  person,  though  he  were  the  worst 
of  men,  I  contend  for  the  safety  and  security  of  the  best; 
and,  God  forbid,  my  Lords,  that  there  should  be  a  power  in 
this  country  of  measuring  the  civil  rights  of  the  subject  by 
his  moral  character,  or  by  any  other  rule  but  the  fixed  laws  of 
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the  land."     (Celebrated  Speeches  of  Chatham,  Burke  and 
Erskine,  pp.  24,  25.) 
The  orders  appealed  from  should  be  afiirmed,  with  costs. 

All  concurred;  Kellogg,  P.  J.,  in  result. 

Orders  aflSrmed,  with  ten  dollars  costs  and  disbursements 
in  each  case. 


The  People  of  the  State  op  New  York,  Respondent, 
Appellant,  v.  Walteb  C.  Witherbee  and  Chester  B. 
McLaughlin,  Respondents,  Impleaded  with  Spencer  G. 
Prime,  Appellant,  Respondent. 

John  F.  O'Brien  and  George  A.  Stevens,  Appellants. 

Third  Department,  May  2,  1917. 

ConBtituttonal  law  —  vftlidity  of  stipulation  and  Judgment  dis* 
posing  of  lands  in  forest  preserve  in  violation  of  Constitution, 
article  7,  section  7  —  effect  of  vacating  said  Judgment  on  right  of 
parties  to  litigate  question  of  title  —  right  of  defendant  to  with* 
draw  as  party. 

Where,  in  an  action  in  ejectment  by  the  State  to  recover  possession  of  cer- 
tain wild  forest  lands,  a  stipulation  is  entered  into  between  the  parties 
settling  the  litigation,  by  which  it  is  agreed  that  the  defendants  shall 
take  judgment  dismissing  the  complaint  and  adjudging  them  to  be  the 
owners  of  a  certain  portion  of  the  land,  and  shall  convey  to  the  people 
certain  tracts,  a  judgment  entered  in  accordance  with  said  stipulation  is 
void  and  may  be  set  aside  because  it  attempts  to  dispose  of  lands  belonging 
to  the  forest  preserve,  in  violation  of  the  State  Constitution,  article  7, 
section  7. 

The  vacating  and  setting  aside  of  said  judgment  is  not  a  bar  to  the  right 
of  the  defendants  to  htigate  the  question  of  title. 

One  of  the  defendants  who  had  complied  with  the  stipulation  was  entitled, 
prior  to  the  vacating  of  the  judgment,  to  withdraw  as  a  party  defendant. 

Appeal  by  the  defendants,  Spencer  G.  Prime  and  John  F. 
O'Brien,  appearing  specially,  from  an  order  of  the  Supreme 
Court  made  at  the  Montgomery  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  coimty  of  Essex  on  the  4th  day 
of  February,  1916,  vacating  and  setting  aside  a  stipulation 
and  agreement  heretofore  made  herein  and  the  judgment 
heretofore  entered  in  this  action  and  declaring  void  and 
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canceling  of  record  certain  deeds^  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  21st  day  of  March,  1916, 
resettling  a  prior  order  granting  the  motion  of  the  defendant 
Chester  B.  McLaughlin  and  striking  him  from  this  action 
as  a  party  def^idant  thereto. 

Appeal  by  the  plaintiff,  The  People  of  the  State  of  NewYork, 
from  the  order  entered  on  the  21st  day  of  March,  1916,  grant- 
ing the  motion  of  the  defendant  Chester  B.  McLaughlin. 

Appeal  by  George  A.  Stevens,  appearing  specially,  from  the 
order  above  mentioned,  entered  in  the  office  of  the  clerk  of 
the  county  of  Essex  on  the  4th  day  of  February,  1916. 

The  appellants  John  F.  O'Brien  and  George  A.  Stevens 
have  acquired  some  interest  in  the  subject-matter  since  the 
action  was  commenced. 

George  N.  Ostrander,  for  the  appellant  George  A.  Stevens. 

Egburt  E.  Woodbury ^  Attomey-General  [A.  F.  Jenks  and 
B.  H.  Louck%  of  counsel],  for  the  plaintiff. 

Patrick  J.  Tiemey^  for  the  defendants  Prime  and  O'Brien. 

Beme  A.  Pyrke,  for  the  respondent  McLaughlin. 

WOODWABD,  J.: 

On  October  7,  1904,  the  plaintiff  instituted  this  action  in 
ejectment  to  recover  possession  of  1,631  acres  in  lot  5  of  the 
Whiteface  Mountain  tracts  in .  North  Elba,  Essex  county. 
The  action  was  prosecuted  in  the  name  of  the  People  by  the 
then  Forest,  Fish  and  Game  Commissioner,  and  the  defendants 
answered  by  a  general  denial.  On  the  20th  day  of  December, 
1904,  the  parties  entered  into  a  stipulation  settling  the  litiga- 
tion. By  this  stipulation  it  was  agreed  that  the  defendants 
should  take  judgment  dismissing  the  complaint  and  adjudging 
them  to  be  the  owners  of  787  acres  in  the  south  part  of  the  lot. 
It  was  agreed  that  the  defendants  should  convey  to  the  People 
the  balance  of  the  lot  and  the  defendants  were  likewise  to 
convey  to  the  People  certain  other  tracts  of  land  in  Essex 
county.  An  order  and  judgment  in  harmony  with  the  stipula- 
tion was  made  and  entered  on  the  14th  of  March,  1905,  and 
the  conveyances  mentioned  were  made. 
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On  the  2l8t  of  October,  1913,  the  defendant  Chester  B. 
McLaughlin  executed  a  deed  to  John  F.  O'Brien  and  Spencer 
G.  Prime  whereby  he  undertook  to  convey  his  interest  in  the 
premises  in  the  south  part  of  the  lot.  This  deed  was  duly 
recorded  on  the  15th  of  September,  1914,  and  several  inter- 
vening conveyances  were  made,  which  it  does  not  appear 
necessary  to  detail  here. 

On  the  24th  day  of  July,  1915,  a  motion  was  made  to  vacate 
and  set  aside  the  judgment  and  stipulation  made  in  1905, 
and  this  motion  was  granted  by  an  order  of  October  9,  1915. 
Before  this  order  was  entered,  an  order  was  made  on  the 
appUcation  of  the  defendant  McLaughlin  to  show  cause 
why  the  said  McLaughlin  should  not  be  permitted  to  with- 
draw as  a  party.  Appeal  comes  to  this  court  from  both  of 
these  orders. 

We  are  unable  to  discover  any  good  reason  for  interfering 
with  the  order  of  the  court  dropping  Mr.  McLaughlin  fix)m  the 
list  of  defendants.  He  has  clearly  estopped  himself  from 
asserting  any  rights  in  the  premises,  and  has  complied,  so  far 
as  reasonably  to  be  expected,  with  the  conditions  insisted 
upon  by  the  Attorney-General  as  a  condition  of  such  order. 
The  defendants  appealing  have  no  interest  in  having  Mr. 
McLaughlin  in  the  case,  and  it  is  purposeless  to  reverse  the 
order. 

The  serious  question  involved  is  whether  the  judgment 
entered  upon  the  stipulation  in  the  action  in  1904  should  be 
set  aside.  And  this  question,  in  principle,  appears  to  us 
to  have  been  settled  in  People  v.  Santa  Clara  Lumber  Co. 
(213  N.  Y.  61).  While  that  action  was  brought  in  equity, 
and  there  was  an  opportunity  to  contest  the  validity  of  the 
former  judgment,  the  principles  enunciated  make  it  evident 
that  the  judgment  here  imder  consideration  was  void,  as 
unauthorized  by  the  Constitution,  and  the  court  undoubtedly 
had  authority  to  set  aside  a  void  judgment  under  which  parties 
were  claiming  rights  and  interfering  with  the  rights  of  the 
State.  A  void  judgment  is  no  judgment  {Village  of  Fort 
Edward  v.  Fish,  156  N.  Y.  363,  371,  373),  as  no  rights  can 
arise  from  an  imdertaking  prohibited  by  law,  whether  the 
contract  is  malum  in  se  or  malum  prohibitum.  {Peck  v. 
Burr,  10  N.  Y.  294,  299;  Village  of  Fort  Edward  v.  Fish,  supra.) 

Digitized  by  V^OOQ IC 


People  v.  Bradford.  37 1 

App.  Div.]  Third  Department,  May,  1917. 

The  stipulation^  if  it  attempted  to  dispose  of  lands  belonging 
to  the  forest  preserve,  was  forbidden  by  the  Constitution 
(Art.  7y  §  7);  and  this  illegality  tainted  the  entire  transaction, 
and  the  court  in  setting  aside  the  judgment  has  merely  left 
the  parties  where  it  foxmd  them.  {Unckles  v.  Colgate,  148 
N.  Y.  629,  639.)  There  is  no  bar  to  their  litigating  the 
question  of  title.  If  the  defendants  in  fact  own  the  property 
they  have  just  as  good  title  now  as  they  had  in  1904.  If  they 
had  no  title  then  to  any  part  of  the  premises  they  could  not 
get  it  by  a  so-called  compromise  judgment,  for  the  State  had 
conclusively  determined  that  the  wild  forest  lands  belonging 
to  the  State  could  not  be  alienated. 

The  orders  appealed  from  should  be  afiSrmed. 

Orders    appealed    from    unanimously    afltened,   with   ten 
dollars  costs  and  disbursements. 


The  People  op  the  State  of  New  York,  Respondent,  v. 
Leroy  T.  Bradford,  Appellant. 

Third  Department,  May  2,  1917. 

Conservation  Law  —  violation  of  section  185  —  action  to  recover 
penalty  for  refusal  to  exhibit  hunting  license  —  pleading  —  com- 
plaint— failure  to  allege  exception  in  statute. 

A  oomplaint  in  an  action  to  recover  a  penalty  for  a  violation  by  the  defend- 
ant of  section  185  of  the  Conservation  Law,  in  refusing  to  exhibit  his 
hunting  license  is  insufficient,  where  it  does  not  allege  that  the  defend- 
ant was  not  one  of  the  persons  excepted  by  the  statute  from  the  duty  of 
pioooring  a  lioense. 

As  the  statute  limits  the  requirement  for  a  lioense  to  persons  who  are  not 
the  owners  or  lessees  of  farm  land  and  in  possession  of  the  same,  if  the 
defendant  was  in  fact  the  owner  or  lessee  of  farm  land  on  which  he  was 
hunting  and  in  possession  of  the  same,  he  was  not  bound  to  have  the 
license  at  all  and  could  not  be  subject  to  the  penalty  prescribed. 

Kellogg,  P.  J.,  and  Lton,  J.,  dissented. 

Appeal  by  the  defendant,  Leroy  T.  Bradford,  from  a 
judgment  of  the  Supreme  Court  in  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  coimty  of  Fulton  on 
the  31st  day  of  October,  1916,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  same  day  den3ang  defend- 
ant's motion  for  a  new  trial  made  upon  the  minutes* 
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Frarik  Tatbot,  for  the  appellant. 

Egburt  E.  Woodbury,  Attomey-General  [WiUiam  T.  Moore, 
Assistant  DejnUy  Attorney-General,  of  counsel]^  for  the 
respondent. 

Woodward,  J.: 

This  is  an  action  to  recover  a  penalty  for  a  violation  of 
the  provisions  of  section  185  of  the  Conservation  Law.  (See 
Gonsol.  Laws,  chap.  65  [Laws  of  1911,  chap.  647],  §  185,  subd. 
6,  added  by  Laws  of  1912,  chap.  318,  as  amd.  by  Laws  of 
1913,  chap.  508.)  The  complaint  alleges  on  information  and 
belief  that  "  on  or  about  the  18th  day  of  October,  1915,  the 
*  *  *  defendant,  *  *  *  in  the  county  of  Fulton, 
State  of  New  York,  while  hunting  game  animals  or  birds, 
did  wrongfully  and  xmlawfully  refuse  to  exhibit  his  license, 
which  had  been  previously  issued  to  said  defendant  so  to 
hunt,  for  inspection,  to  James  Lampman,  a  person  who  then 
and  there  requested  to  see  the  said  license,  which  refusal 
was  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided  and  contrary  to  and  in  violation  of  the  pro- 
visions of  the  Conservation  Law  of  the  State  of  New  York 
and  the  laws  amendatory  thereof  and  supplemental  thereto, 
and  that  thereby  the  said  defendant  incurred  and  became 
liable  to  the  plaintiflfs  for  the  penalty  of  sixty  dollars,"  etc. 
The  answer  admits  that  the  defendant  refused  to  display 
his  license  to  the  person  demanding  to  see  it,  and  alleges 
affirmatively  that  the  action  cannot  be  maintained  for  the 
reason  that  in  a  certain  criminal  action  or  proceeding  the 
defendant  was  subpoenaed  and  sworn  as  a  witness,  etc. 

Whether  this  new  matter,  not  alleged  as  a  defense,  was 
sufficient  to  defeat  the  action,  if  the  evidence  in  support 
of  the  same  had  been  submitted  to  the  jury,  it  is  unnecessary 
to  detennine.  No  objection  to  the  form  of  the  pleading 
appears  to  have  been  made,  and  we  are  of  the  opinion  that 
the  question  of  good  faith  on  the  part  of  the  defendant  and 
the  magistrate  before  whom  the  criminal  proceeding  was  held 
was  for  the  jury,  rather  than  for  the  court;  but  in  the  view  we 
take  of  the  case  this  is  not  important.  At  the  opening  of 
the  case  defendant's  counsel  moved  to  dismiss  the  complaint 
on  the  groimd  that  it  did  not  state  facts  sufficient  to  con- 
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stitute  a  cause  of  action.  This  motion  was  denied  and  the 
defendant  took  an  exception,  and  we  are  of  the  opinion  that 
this  motion  should  have  been  granted. 

Subdivision  1  of  section  185  of  the  Conservation  Law 
provides  that  ''  No  person  or  persons  shall  at  any  time  hunt, 
pursue  or  kill  with  a  gun,  any  wild  animals,  fowl  or 
birds  or  take  with  traps  or  other  devices  any  fur  bear- 
ing animals,  or  engage  in  hxmting  or  trapping  except  as  herein 
provided,  without  first  having  procm^d  a  license  so  to  do," 
etc.  Subdivision  6  provides  that  "  no  person  to  whom  a 
license  has  been  issued  shall  be  entitled  to  hunt,  pursue, 
kill  or  take  game  animals,  fowl  and  birds  or  trap  fur  bearing 
aniTPala  in  this  state  unless  at  the  time  of  such  himting,"  etc., 
"  he  or  she  shall  have  such  license  on  his  or  her  person,  and 
shall  exhibit  the  same  for  inspection  to  any  protector  or  other 
officer  or  other  person  requesting  to  see  the  same."  If  the 
statute  had  ended  here,  it  may  be  that  the  plaintiff  would 
have  been  entitled  to  recover  upon  its  complaint,  but  the 
8th  subdivision  of  the  same  section  provides  that  "  the 
owner  or  owners  of  farm  land,  and  their  immediate  family 
or  families  occupying  and  cultivating  the  same,  or  the  lessee 
or  lessees  thereof  and  their  immediate  family  or  families  who 
are  actually  occupying  and  cultivating  the  same,  shall  have 
the  right  to  hunt,  kill  and  take  game  or  trap  fiu:  bearing 
animals  on  the  farm  land  of  which  he  or  they  are  the  bona 
fide  owners  or  lessees,"  etc.  This  clause  is  an  exception  — 
exception  noted  in  the  1st  clause  —  to  the  general  provisions 
of  the  statute,  and  in  order  to  state  a  good  cause  of  action 
it  is  necessary  to  show  that  the  defendant  was  not  the  owner 
or  lessee  of  farm  land  and  in  possession  of  the  same.  In 
stating  a  cause  of  action  arising  upon  a  statute  it  is  an  ancient 
rule  that  where  an  exception  is  incorporated  in  the  body  of 
the  clause  of  a  statute,  he  who  pleads  the  clause  ought  to  plead 
the  exception.  {RoweU  v.  Janvrin,  161  N.  Y.  60,  66.)  Here 
the  statute  clearly  limits  the  requirement  for  ia  license  to 
persons  who  are  not  the  owners  or  lessees  of  farm  land  and 
in  possession  of  the  same,  and  if  the  defendant  was  in  fact 
the  owner  or  lessee  of  farm  land  on  which  he  was  himting, 
and  in  possession  of  the  same,  he  was  not  bound  to  have  a 
license  at  all,  and  he  could  not  be  subject  to  the  penalty 

Digitized  by  V^OOQ IC 


374  Shablbt  v.  Hanover  Fire  Ins.  Co. 

Third  Department,  May,  1917.  [Vol.  178. 

prescribed.  It  was  necessary,  as  a  condition  precedent  to 
the  incurring  of  the  penalty,  that  the  defendant  should  require 
a  license  to  himt,  and  imtil  this  fact  was  alleged  in  the  plead- 
ing the  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  the  complaint  should  have  been  dis- 
missed on  defendant's  motion. 
The  judgment  and  order  appealed  from  should  be  reversed. 

All  concurred,  except  Kellogg,  P.  J.,  and  Lyon,  J.,  who 
dissented. 

Judgment  and  order  reversed,  with  costs,  and  complaint 
dismissed,  with  costs. 


Joseph  Sharlet  and  PmLip  Sharlet,  Respondents,  v.  The 
Hanover  Fire  Insurance  Company,  Appellant. 

Third  Department,  May  2,  1917. 

Insuranee  —  action  on  fire  insurance  policy  —  defense  —  fraud  — 
discrepancy  between  itemised  statement  of  loss  and  plaintiffs' 
inventory  and  sales  book  —  verdict  not  airftinst  weight  of  evidence 
—  instructions  —  question  as  to  amount  of  recovery. 

In  an  action  to  recover  upon  a  standard  fire  insurance  policy  issued  by  the 
defendant,  the  defense  of  fraud  was  interposed  and  it  was  claimed  that 
the  itemized  statement  of  the  goods  damaged  and  destroyed  by  the  fire 
did  not  harmonize  with  the  plaintiffs'  inventory  and  sales  book,  nor  with 
the  inventory  made  by  the  defendant,  but  the  evidence  showed  prac- 
tically as  many  and.  as  far-reaching  errors  against  the  plaintiffs*  interests 
as  against  those  of  the  defendant. 

Hdd^  that  with  the  presumption  in  favor  of  honest  and  fair  dealing,  it  can- 
not be  said  that  the  verdict  in  favor  of  the  plaintiffs  is  against  the  weight 
of  the  evidence. 

As  the  plaintiffs  sued  to  recover  only  the  defendant's  portion  of  the  total 
insurance,  defendant's  request  that  the  jury  be  asked  to  determine  the 
total  amount  of  the  loss,  does  not  raise  the  question  of  amount  of  recovery, 
especially  since  there  was  no  exception  directly  to  the  charge  of  the  court 
that  if  the  defense  of  ftaud  was  not  established  the  plaintiffs  were  entitled 
to  the  full  amount  of  the  policy. 

Appeal  by  the  defendant.  The  Hanover  Fire  Insurance 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiflFs,  entered  in  the  office  of  the  clerk  of  the  county 


Digitized  by  V^OOQ IC 


Sharlet  v.  Hanover  Fire  Ins.  Co.  375 

App.  Div.]  Third  Department,  May,  1917. 

of  Rensselaer  on  the  23d  day  of  December,  1915,  upon  the 
verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  28th  day  of  December,  1916,  denying  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Ainsworthf  Carlisle  &  SuUivan  [John  N.  Carlisle  of  counsel], 
for  the  appellant. 

Akin  &  Keenan  [Clarence  E.  Akin  of  counsel],  for  the 
respondents. 

Woodward,  J.: 

This  action  was  brought  to  recover  upon  a  standard  fire 
insurance  policy  issued  by  the  defendant.  The  defense 
interposed  was  fraud,  and  this  was  the  issue  tried  and  deter- 
mined by  the  jury.  It  was  claimed  by  the  insurance  com- 
pany that  the  itemized  statement  of  the  goods  damaged  and 
destroyed  by  the  fire,  which  occurred  in  the  plaintiffs'  clothing 
store  in  Troy,  on  the  8th  day  of  February,  1915,  did  not 
harmonize  with  the  plaintiffs'  inventory  and  sales  book,  and 
that  it  did  not  correspond  with  the  inventory  made  by  the 
defendant,  and  it  was  claimed  that  this  demonstrated  such  a 
fraud  as  to  vitiate  the  contract  of  insurance.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiffs,  and  the  defendant 
appeals  from  the  judgment  and  from  the  order  denying  a 
motion  for  a  new  trial. 

It  is  not  to  be  doubted  that  the  defendant  produced  evidence 
which  the  jury  might  have  found  to  indicate  fraud,  but  it 
is  equally  true  that  the  plaintiffs  furnished  evidence  which, 
if  believed,  warranted  the  conclusion  that  the  transaction 
was  free  from  fraud,  and  that  the  established  discrepancies 
were  due  to  honest  errors.  Indeed,  the  evidence  showed 
practically  as  many  and  as  far-reaching  errors  against  the 
plaintiffs'  interests  as  against  those  of  the  defendant,  and, 
with  the  presiunption  in  favor  of  honest  and  fair  dealing, 
it  cannot  be  said  that  the  verdict  of  the  jury  is  against  the 
weight  of  evidence. 

The  case  was  submitted  to  the  jury  upon  a  charge  to  which 
there  was  no  exception.  After  the  charge  was  completed, 
counsel  for  the  defendant  made  the  suggestion  that  the  jury 
ought  to  find  a  verdict  as  to  the  total  amount  of  the  loss, 
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and  the  court  responded  that  while  this  was  not  reaUy 
involved  in  the  case,  if  counsel  agreed,  he  would  submit 
this  question.  There  was  objection  on  the  part  of  the  plaintiffs 
and  the  court  refused  to  submit  the  question,  and  defendant 
took  an  exception.  The  plaintiffs  sued  this  defendant  to 
recover  the  simi  of  $800,  this  being  the  defendant's  portion 
of  a  total  insurance  of  something  over  $4,000,  and  the  defend- 
ant's request  was  imderstood  to  be  that  the  jury  should 
be  asked  to  determine  the  total  amoimt  of  the  loss,  rather 
than  confine  itself  to  the  question  of  the  $800  involved  in  the 
policy  on  which  this  action  was  brought.  This,  of  course, 
was  not  the  issue,  and  there  was  no  exception  directly  to 
the  charge  of  the  court  that  if  the  defense  of  fraud  was  not 
established  the  plaintiffs  were  entitled  to  the  full  amount  of 
the  policy.  We  think  this  question  of  amoxmt  is  not  raised 
by  this  exception,  and  it  is  reasonably  certain,  if  the  plaintiffs 
were  acting  in  good  faith,  that  the  evidence  fairly  warranted 
a  recovery  for  the  full  amount  of  the  policy. 

The  judgment  and  order  appealed  from  should  be  afl&rmed, 
with  costs. 

Judgment  and  order  unanimously  affiumed,  with  costs. 


Leon  Lawton,  Respondent,  v.  Bernard  J.  Farrell, 

Appellant. 

Third  Department  May  2,  1017. 

Plaee  of  trial  —  action  for  false  impriionment  ariiing  in  county 
outgide  of  city  of  second  class,  where  arrest  made  by  city  policy 
officer  — Secord  Class  Cities  Law,  section  242,  construed  —  said 
section  does  not  contemplate  repeal  of  section  988  of  Code  of  Ciyil 
Procedure  —  constitutional  law  —  right  of  trial  in  own  county. 

Where  a  police  officer  of  a  city  of  the  second  class  served  a  wamuit  in  a 
bastardy  proceeding  in  another  county,  and  was  sued  in  said  county  for 
false  imprisonment,  the  place  of  trial  is  governed  by  subdivision  2  of 
section  983  of  the  Code  of  Civil  Procedure,  aDd  is  not  changed  by  the 
provisions  of  section  242  of  the  Second  Class  Cities  Law  so  as  to  entitle 
said  police  officer  to  change  the  place  of  trial  to  his  own  county.    This 
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beoauae  (1)  he  was  not  aotms:  as  a  policeman  of  the  dty  in  ezeoutdng  the 
warrant,  and  (2)  the  Second  Class  Cities  Law  did  not  contemplate  a 
repeal  of  the  provisions  of  the  Code  of  Civil  Procedure. 

Section  1  of  article  1  of  the  State  Constitution  would  seem  to  ^arantee  the 
plaintiff  in  the  action  for  false  imprisonment  the  right  of  trial  in  his  own 
county,  which  privOege  belongs  under  the  provisions  of  section  983  of 
the  Code  of  Civil  Procedure  to  citizens  generally. 

CocHBANB,  J.,  and  Kbllooq,  P.  J.,  dissented,  in  memorandum. 

Appeal  by  the  defendant,  Bernard  J.  Farrell,  from  an  order 
of  the  Supreme  Court,  made  at  the  Albany  Special  Term  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Schoharie 
on  the  31st  day  of  October,  1916,  denying  his  motion  to 
change  the  place  of  trial  herein  from  Schoharie  coxmty  to 
Rensselaer  county. 

Thomas  H.  Guy,  for  the  appellant. 

WaUace  H.  Sidney  y  for  the  respondent. 

Woodward,  J.: 

This  is  an  action  for  false  imprisonment,  originating  in 
the  county  of  Schoharie,  where  the  defendant  served  a  warrant 
in  a  bastardy  proceeding,  and  refused  and  neglected  to  permit 
the  plaintiff  an  opportxmity  to  give  bail  to  a  magistrate  within 
Schoharie  county,  but  insisted  on  taking  the  plaintiff  to  the 
city  of  Troy,  where  he  was  imprisoned  until  released  by  a 
writ  of  habeas  corpus.  This  motion  was  made  to  change 
the  place  of  trial  on  the  ground  that  xmder  the  provisions  of 
section  242  of  the  Second  Class  Cities  Law  (ConsoL  Laws, 
chap.  53;  Laws  of  1909,  chap.  55)  the  defendant,  who 
is  a  poUce  officer  of  the  city  of  Troy,  is  entitled  to  have 
the  action  tried  in  Rensselaer  county.  Section  242  provides 
generally  that  in  judicial  investigations  the  fact  of  residence 
within  the  city  shall  not  disqualify  judges,  jiut)rs,  referees, 
etc.,  and  then  adds:  ''  The  place  of  trial  of  all  actions  and 
proceedings  against  the  city,  or  any  of  its  officers,  boards 
or  departments,  shall  be  the  coimty  in  which  the  city  is 
situated; "  and  the  defendant,  who  is  concededly  a  police 
officer  of  the  city  of  Troy,  strenuously  urges  that  he  cannot 
be  tried  in  Schoharie  coxmty. 

But  the  defendant  is  mistaken  in  the  law.    Subdivision 


Digitized  by  V^OOQ IC 


378  Lawton  v.  Farrell. 


Third  Department,  May,  1917.  [Vol.  178. 

2  of  section  983  of  the  Code  of  Civil  Procedure  fixes  the  place 
of  trial  in  a  case  of  this  character;  no  question  is  made  of  this, 
except  as  it  is  claimed  to  be  changed  by  the  provisions  of 
section  242  of  the  Second  Class  Cities  Law.  There  are  two 
very  conclusive  reasons  why  the  defendant  is  not  entitled 
to  the  order  which  he  seeks;  one  of  them  is  that  he  was  not 
acting  as  a  policeman  of  the  city  of  Troy  in  executing  the 
warrant  in  Schoharie  coimty.  Section  142  of  the  Second 
Class  Cities  Law  provides  that  the  members  of  the  police 
department,  other  than  surgeons,  in  criminal  matters  have 
all  the  powers  of  peace  officers  under  the  general  laws  of 
the  State,  and  provides  certain  other  duties  in  respect  to  local 
ordinances;  and  this  constitutes  the  duties  which  as  police- 
men they  are  called  upon  to  perform  within  the  city.  It 
then  provides  that  they  "  shall  also  have,  in  every  other  part 
of  the  State,  in  criminal  matters  all  the  powers  of  constables 
and  any  warrant  for  search  or  arrest  issued  by  any  ma^trate 
of  the  State  may  be  executed  by  them  in  any  part  of  the  State 
according  to  the  tenor  thereof  without  indorsement."  That 
is,  outside  the  limits  of  the  city  they  cease  to  be  officers  of  the 
city,  and  are  invested  by  the  statute  with  the  powers  of  con- 
stables in  reference  to  criminal  matters.  Acting  as  a  peace 
officer,  outside  the  city,  he  is  acting  wholly  in  his  personal 
capacity  {People  ex  rel.  While  v.  Clintorty  28  App.  Div.  478, 
479,  and  authorities  there  cited),  and  he  does  so  under  the 
same  responsibilities  as  would  attach  to  him  were  he  a  sheriff 
or  a  deputy  sheriff  or  a  constable. 

The  second  reason  is  that  the  Second  Class  Cities  Law 
did  not  contemplate  a  repeal  of  the  provisions  of  the  Code 
of  Civil  Procedure.  Section  260  of  the  act  provides  for 
the  construction  of  the  same,  and  declares  that  the  "  pro- 
visions of  this  chapter  have  reference  only  to  a  city  of  the 
second  class,"  and  '^  shall  be  construed  not  as  an  act  in  deroga- 
tion of  the  powers  of  the  State  but  as  one  intended  to  aid  the 
State  in  the  execution  of  its  duties,  and  shall  be  liberally  con- 
strued so  as  to  carry  into  effect  the  objects  and  purposes 
thereof,"  and  then  the  following  section  provides  that 
"  Nothing  contained  in  this  chapter  shall  be  construed  to 
repeal  any  statute  of  the  State  or  ordinance  of  the  city  or  rule 
or  regulation  of  the  board  of  health,  not  inconsistent  with  the 
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provisions  of  this  chapter,  and  the  same  shall  remain  in  full 
force  and  effect,  when  not  inconsistent  with  the  provisions 
of  this  chapter,  to  be  construed  and  operated  in  harmony 
with  its  provisions."  Obviously,  where  a  police  officer  goes 
outside  of  the  city  and  executes  a  warrant,  under  the  authority 
given  by  section  142  of  the  Second  Class  Cities  Law,  there 
is  no  inconsistency  in  permitting  the  Code  of  Civil  Procedure 
to  govern  in  an  action  for  false  imprisonment  originating  in 
an  adjacent  county.  If  the  act  of  false  imprisonment  had 
originated  in  the  city  of  Troy,  while  the  officer  was  engaged 
in  performing  some  of  his  duties  as  a  policeman,  it  may  be 
that  there  would  be  ground  for  holding  that  he  was  entitled 
to  the  provisions  of  section  242  of  the  act,  but  we  are  clearly 
of  the  opinion  that  his  character  as  an  officer  of  the  city  of 
Troy  does  not  accompany  him  outside  of  that  jurisdiction; 
to  the  laws  of  Schoharie  county  he  is  a  mere  peace  officer, 
subject  to  the  same  conditions  which  would  prevail  if  he  had 
been  a  deputy  sheriff  of  Rensselaer  County  instead  of  a  member 
of  the  police  force  of  the  city  of  Troy.  No  good  reason  suggests 
itself  why  the  plaintiff,  a  citizen  of  Schoharie  county,  where 
the  false  imprisonment  had  its  inception,  should  be  denied 
the  right  of  trial  in  his  own  county  simply  because  the  warrant 
was  given  to  a  policeman  of  the  city  of  Troy  for  execution, 
rather  than  to  a  deputy  sheriff,  and  the  provisions  of  section  1 
of  article  1  of  the  State  Constitution  would  seem  to  guarantee 
him  this  privilege  which  belongs  under  the  provisions  of 
section  983  of  the  Code  of  Civil  Procedure  to  citizens  generally. 
The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concurred,  except  Cochrane,  J.,  who  dissented  in  a 
memorandum  in  which  Kellooo,  P.  J.,  concurred. 

Cochrane,  J.  (dissenting) : 

The  defendant  was  unquestionably  an  officer  of  the  city  of 
Troy.  In  executing  the  warrant  against  the  plaintiff  he  was 
acting  as  such  officer  and  by  virtue  of  his  office.  Therefore, 
imder  section  242  of  the  Second  Class  Cities  Law  (Consol. 
Laws,  chap.  53;  Laws  of  1909,  chap.  55)  the  defendant 
has  a  right  to  have  the  action  tried  in  Rensselaer  county. 
I  jdisagree  with  Mr.  Justice  Woodward  as  to  the  effect  of 
section  142  of  the  Second  Class  Cities  Law.    That  section 
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describes  and  defines  the  powers  which  police  officers  have  not 
only  in  their  own  city  but  "  in  every  other  part  of  the  State." 
The  section  enlarges  rather  than  restricts  their  powers.  A 
police  officer  may  as  in  this  case  go  outside  of  his  city  and 
pursue  with  a  warrant  an  offending  citizen  and  apprehend 
him  anywhere  within  the  State.  And  in  doing  so  he  does  not 
cease  to  be  a  policeman.  And  because  section  142  gives  him 
the  powers  of  a  constable  outside  his  own  city  that  does  not 
make  him  any  the  less  an  officer  of  the  city  he  is  serving. 
In  the  very  nature  of  thing3  his  duty  as  such  an  officer  of  the 
city  must  take  him  to  different  parts  of  the  State  for  the 
purpose  of  apprehending  the  perpetrators  of  crimes  com- 
mitted within  his  city  but  who  have  passed  beyond  the  limits 
thereof.  In  this  iostance  the  defendant  was  executing  a 
warrant  issued  by  a  magistrate  of  his  own  city  chai^g  the 
plaintiff  with  an  offense  pertaining  to  that  city  and  it  seems 
to  me  he  was  clearly  acting  as  a  poUceman  of  that  city.  If 
he  was  not  an  officer  of  that  city  of  what  division  of  the  State 
was  he  an  officer?  It  is  stated  in  the  prevailing  opinion  that 
he  ceased  to  be  an  officer  of  the  city  and  was  vested  by  the 
statute  with  the  powers  of  a  constable,  but  as  a  constable 
he  must  have  been  an  officer  of  some  political  subdivision  of 
the  State. 

It  seems  to  me  that  section  242  of  the  Second  Class  Cities 
Law  repeals  section  983  of  the  Code  of  Civil  Procedure  so  far  as 
the  latter  statute  is  inconsistent  with  the  former.  It  is  the 
policy  of  the  law  that  the  place  of  trial  of  all  actions  against 
the  officers  of  a  city  of  the  second  class  arising  out  of  their 
official  acts  shall  be  tried  in  the  county  in  which  such  city 
is  situated,  and  if  the  defendant  is  included  within  that  pro- 
vision of  the  law  he  is  entitled  to  avail  himself  thereof  even 
though  those  who  perform  corresponding  duties  but  who  are 
not  officers  of  a  second  class  city  are  not  included  within  any 
corresponding  statutory  provision.  The  wisdom  or  reasonable- 
ness of  the  statute  is  a  question  for  the  Legislature  and  not 
for  the  courts. 

Eellogo,  p.  J.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Digitized  by  VjOOQIC 


Matter  of  Bewsher.  381 

App.  Div.]  Third  Department,  May,  1917. 

In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Account 
of  Proceedings  of  Joseph  W.  Bewsher,  as  Sole  Testa- 
mentary Trustee  of  and  under  the  Last  Will  and  Testa- 
ment of  William  H.  Watson,  Sr.,  Deceased. 

Albany  Guardian  Society  and  Home  for  the  Friendless, 
Appellant;  Frederick  C.  Watson,  Individually  and  as 
Administrator,  etc.,  of  Bertha  C.  Watson,  Deceased,  and 
Others,  Respondents. 

Third  Department,  May  a,  1917. 

Deeedent'i  ettate  —  trust  —  gift  to  eharitable   institution  under 
wiU  executed  less  than  two  months  prior  to  death. 

Where  a  testator  made  and  executed  a  will  less  than  two  months  prior  to 
his  death,  by  whioh  after  making  a  speoiflo  bequest  and  devise  to  his  son, 
he  gave  the  remainder  of  his  property  in  trust  to  pay  one-half  of  the 
income  to  his  son  for  Mfe,  and  the  other  half  to  the  wife  of  said  son,  and 
further  provided  that  upon  the  death  of  either  the  entire  income  was  to 
go  to  the  survivor  for  life,  with  the  furth^  right  to  dispose  of  the  entbe 
estate  by  will,  and  in  default  of  such  disposition  the  trustee  was  to  hold 
the  estate  in  trust  and  pay  the  entire  principal  sum  and  all  unexpended 
income  to  a  charitable  institution,  said  attempted  gift,  the  power  of 
appointment  not  having  been  exercised,  is  invalid  under  section  0  of 
chapter  319  of  the  Laws  of  1848,  as  amended  by  chapter  623  of  the  Laws 
of  1903,  although  said  institution  was  to  take  only  in  the  more  or  lees 
remote  possibility  of  the  property  not  being  disposed  of  pursuant  to  the 
wiU. 

CocHRANB,  J.,  dissented,  with  opinion. 

Appeal  by  the  Albany  Guardian  Society  and  Home  for  the 
Friendless  from  so  much  of  a  decree  of  the  Surrogate's  Court 
of  the  county  of  Albany,  entered  in  the  office  of  said  Sur- 
rogate's Court  on  the  27th  day  of  November,  1916,  as  directs 
the  testamentary  trustee  to  transfer  and  pay  over  to  Frederick 
C.  Watson,  as  administrator,  certain  moneys. 

A.  Page  SmWi,  for  the  appellant. 

Keeshan  &  Sleicher  [Frank  R.  Keeshan  of  counsel]^  for 
the  respondent  Watson. 

WOODWABD,  J.: 

William  H.  Watson,  Sr.,  died  on  the  1st  of  May,  1907, 
a  resident  of    the  county    of  Albany,    leaving  a  last  will 
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and  testament,  executed  on  April  12,  1907,  which  was  duly 
admitted  to  probate  on  the  8th  day  of  May,  1907,  on 
which  day  letters  testamentary  were  duly  issued  to  Joseph  W. 
Bewsher  who  qualified  and  is  still  acting  as  executor.  By 
the  terms  of  said  last  will  and  testament  the  testator  made 
a  specific  bequest  to  his  son,  William  H.  Watson,  Jr.,  and 
devised  a  certain  piece  of  real  estate  to  the  same  son,  and 
gave  the  remainder  of  his  property  to  his  executor  in  trust, 
to  pay  over  the  income  of  one-half  of  such  property  to  his 
son  during  his  natural  life,  and  the  other  half  to  the  wife  of 
said  son,  and  upon  the  death  of  either  the  entire  income  was 
to  gp  to  the  survivor  for  life,  with  the  further  provision  that 
the  survivor  might  dispose  of  the  entire  estate  by  will.  In 
default  of  such  a  disposition  on  the  part  of  the  survivor  the 
will  provided  that  the  trustee  was  to  hold  the  same  in  trust 
to  pay  over  the  entire  principal  sum,  and  all  unexpended 
income  therefrom,  to  the  Albany  Guardian  Society  and 
Home  for  the  Friendless,  commonly  called  The  Old  Woman's 
Home,  a  charitable  institution,  located  and  having  a  place 
of  business  on  Clinton  avenue,  in  the  city  of  Albany,  for  it 
to  have  and  to  hold  the  same  forever.  The  will  likewise  pro- 
vided that  the  executor  should  be  authorized,  in  his  discretion, 
to  encroach  upon  the  corpus  of  the  estate,  to  provide  for  the 
son  and  his  wife  in  a  suitable  manner  in  sickness  or  in  health; 
so  that  it  is  evident  that  the  testator  had  in  mind  the  vesting 
of  the  beneficial  enjoyment  of  his  estate  in  his  son  and  his  son's 
wife,  or  the  survivor  of  them,  with  a  proviso  which  enabled  the 
survivor  to  continue  it  to  the  use  of  his  or  her  heirs,  or  to  others, 
if  so  minded,  and  that  the  Albany  Guardian  Society  and  Home 
for  the  Friendless  was  to  take  only  in  the  more  or  less  remote 
possibility  of  the  property  not  being  thus  disposed  of. 

William  H.  Watson,  Sr.,  was  survived  by  his  son,  and  by 
the  son's  wife,  and  during  the  lives  of  both  the  trust  was 
concededly  administered  according  to  the  terms  of  the  will. 
The  son  died  a  resident  of  Albany  county  on  the  13th  day  of 
May,  1913,  leaving  a  last  will  and  testament,  by  the  pro- 
visions of  which  his  entire  estate  vested  in  his  widow.  Bertha 
C.  Watson.  William  H.  Watson,  Jr.,  was  survived  by  a  son 
by  a  former  wife  who  had  been  divorced.  Bertha  C.  Watson, 
the  survivor  in  the  trust,  died  without  making  any  use  of  the 
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power  of  appointment  under  the  will  of  William  H.  Watson, 
Sr.,  and  the  son  of  William  H.  Watson,  Jr.,  as  administrator  of 
her  estate,  has  procured  a  decree  from  the  Surrogate's  Court 
of  Albany  county  directing  that  the  corpus  of  the  trust  estate, 
remaining  in  the  hands  of  the  trustee,  be  tiu'ned  over  to  him 
as  such  administrator,  and  he  is  now  in  the  possession  of 
such  fimd,  the  decree  holding  that  the  attempted  trust  in 
favor  of  the  Albany  Guardian  Society  and  Home  for  the 
Friendless  was  void  because  of  the  fact  that  the  will  under 
which  this  attempted  gift  was  made  was  executed  less  than 
two  months  preceding  the  death  of  William  H.  Watson,  Sr., 
and  that  it  could  not,  under  section  6  of  chapter  319  of  the 
Laws  of  1848,  as  amended  by  chapter  623  of  the  Laws  of  1903, 
be  a  valid  disposition  of  the  property  to  such  corporation. 

The  appellant  has  a  theory  that  because  it  was  not  the 
intention  of  the  testator  to  make  this  gift  to  the  Albany 
Guardian  Society  and  Home  for  the  Friendless  except  in  a 
rather  remote  contingency,  and  that  it  was  not  to  take  except 
upon  the  death  of  the  survivor,  there  was  something  in  the 
will  which  took  the  case  out  of  the  provisions  of  the  statute. 
Just  what  that  something  is  does  not  fully  appear  to  us.  It 
is  certain  that  if  any  right  passed  by  the  will  it  did  so  at 
the  time  of  testator's  death,  however  subject  it  may  have 
been  to  defeat  through  the  happening  of  the  contingencies 
mentioned  in  the  instrument.  The  will  operated  to  make  a 
gift  at  the  time  of  the  death  of  the  testator,  or  it  had  no  effect 
whatever;  whatever  right  the  appellant  had  was  fixed  by  the 
will  upon  its  becoming  operative,  and  if  it  was  invahd  at 
that  time  no  lapse  of  time  could  make  it  valid.  (Broom  Leg. 
Max.  [8th  Am.  ed.J  177.)  '^  The  Albany  Guardian  Society  was 
organized  under  the  provisions  of  chapter  319  of  the  Laws  of 
1848,  and  section  6  of  this  act,  as  amended  by  chapter  623 
of  the  Laws  of  1903,  provided  that  "  Any  corporation  formed 
under  this  act,  shall  be  capable  of  taking,  holding  or  receiving 
any  property,  real  or  personal,  by  virtue  of  any  devise  or 
bequest  contained  in  any  last  will  and  testament  of  any 
person  whatsoever;  provided,  no  person  leaving  a  wife  or 
child  or  parent,  shall  devise  or  bequeath  to  such  institution 
or  corporation  more  than  one-half  of  his  or  her  estate,  after 
the  payment  of  his  or  her  debts,  and  such  devise  or  bequest 
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shall  be  valid  to  the  ext^it  of  such  one-half^  and  no  such 
devise  or  bequest  shall  be  valid,  in  any  will  which  shall  not  have 
been  made  and  executed  at  least  two  months  before  the  death 
of  the  testator."  It  is  conceded  that  William  H.  Watson,  Sr., 
died  in  less  than  two  months  from  the  making  and  executing 
of  this  will,  so  that  under  the  letter  of  the  statute  the  bequest 
was  invalid  at  the  death  of  the  testator.  That  which  is 
invalid  is  void,  and  that  which  is  void  is  no  thing;  it  is  the 
same  as  though  it  had  never  had  any  form.  {ViUage  of 
Fart  Edward  v.  Fish,  156  N.  Y.  363,  371,  374.) 

We  are  of  the  opinion  that  the  trustee  took  the  estate 
in  trust  for  the  benefit  of  William  H.  Watson,  Jr.,  and  his 
wife,  and  that  when  the  survivor  died,  without  exercising  the 
power  of  disposition,  the  trust  was  at  an  end  for  all  purposes. 
No  part  of  the  estate  vested  in  the  Albany  Guardian  Society 
at  the  death  of  William  H.  Watson,  Sr.,  and,  of  course,  it 
passed  to  his  heir  at  law,  subject  to  the  trust,  which  has 
been  executed.  The  heir  at  law  passed  his  interest  along  to 
his  widow  by  will,  and  it  thus  became  a  part  of  her  estate. 

The  decree  appealed  from  should  be  affirmed,  with  costs. 

All  concurred,  except  Cochrane,  J.,  who  dissented,  with 
opinion. 

Cochrane,  J.  (dissenting): 

The  language  of  the  statute  (Laws  of  1848,  chap.  319, 
§  6,  as  amd.  by  Laws  of  1903,  chap.  623)  is  that  any  corpora- 
tion formed  imder  the  act  may  take  property  "  by  virtue  of 
any  devise  or  bequest  "  contained  in  a  last  will  and  testament, 
but  that  "  no  such  devise  or  bequest  shall  be  valid,  in  any 
will  which  shall  not  have  been  made  and  executed  at  least 
two  months  before  the  death  of  the  testator." 

It  is  only  in  a  limited  and  restricted  sense  that  the  appellant 
claims  title  to  the  fund  in  question  solely  "  by  virtue  of  " 
the  bequest  in  the  will  of  William  H.  Watson,  Sr.,  or  that  the 
claim  of  the  appellant  rests  exclusively  on  a  *'  bequest  "  under 
that  will.  In  a  larger  and  more  comprehensive  sense  the 
claim  of  the  appellant  exists  not  only  "  by  virtue  of "  the 
bequest  in  the  will  but  also  by  virtue  of  the  fact  that  Bertha  C. 
Watson  has  not  executed  the  power  given  her  by  that  will. 
There  would  be  no  doubt  that  if  she  had  exercised  such  power 
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in  favor  of  this  appellant,  such  exercise  of  power  would  have 
been  valid  and  the  appellant  would  have  good  title  to  the  fund 
in  question.  Its  title  in  such  case  would  depend  both  on  the 
provisions  of  the  will  of  William  H.  Watson,  St.,  and  also  on 
the  exercise  by  Bertha  C.  Watson  of  the  power  conferred  on 
her  by  said  will.  The  two  elements  would  combine  to  give 
good  title  to  this  appellant.  So  on  the  other  hand  it  seemis 
to  me  that  Bertha  C.  Watson  having  failed  to  execute  such 
power,  such  failure  on  her  part  must  likewise  be  considered 
as  an  element  in  determining  the  title  to  this  fund.  Such 
title  depends  not  exclusively  on  the  provisions  of  the  will 
but  also  on  what  Berthja  C.  Watson  has  done  or  omitted  to 
do  in  connection  with  the  power  granted  her  by  the  wiQ. 
It  is  not  alone  the  will  of  the  testator  but  also  the  will  of 
Bertha  C.  Watson  to  execute  or  not  to  execute  the  power 
conferred  on  her  which  determines  this  question.  It  does  not 
seem  to  me  that  this  reasoning  is  abstruse  when  it  is  considered 
that  the  statute  is  a  somewhat  arbitrary  interference  with 
the  right  of  the  testator  to  dispose  of  his  property  as  he  pleases, 
and  that  under  the  circumstances  here  disclosed  the  claim  of 
the  appellant  is  in  clear  conformity  with  the  wishes  and 
intent  of  the  testator.  I  think  this  case  does  not  fairly  come 
within  the  prohibition  of  the  statute. 

Decree  affirmed,  with  costs. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  William  T.  Chari/ton, 
Respondent,  for  Compensation  under  the  Workmen's 
Compensation  Law,  v.  The  Hilton-Dodge  Transporta- 
tion Company,  Employer,  Appellant. 

Third  Department,  May  2,  1917. 

Workmen's  CompenBation  Law  —  application  to  foreign  corporation 
engaged  in  interstate  conixnerce  —  injury  to  engineer  of  tug 
owned  by  foreign  corporation. 

A  resident  of  this  State  employed  as  chief  engineer  of  a  tug  owned  by  a 
corporation  having  its  principal  place  of  business  in  the  State  of  Georgia 
but  enrolled  or  registered  in  the  custom  house  in  the  port  of  New  York, 
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and  engaged  in  interstate  oommerce  between  Atlantic  ports,  is  not  entitled 
to  the  benefit  of  the  Workmen's  Compensation  Law  for  injuries  sustained 
while  on  Long  Island  sound,  en  route  between  Portland,  Me.,  and  New 
York  city. 

The  Workmen's  Compensation  Law  does  not  undertake  to  charge  corpora- 
tions of  a  sister  State  or  of  a  foreign  government  carrying  on  interstate 
or  foreign  commerce  with  the  burdens  thereof. 

KsLLooG,  P.  J.,  and  Lyon,  J.,  dissented,  with  opinion. 


Appeal  by  the  defendant,  The  Hilton-Dodge  Transporta- 
tion Company,  from  an  award  of  the  State  Industrial  Com- 
mission, entered  in  the  office  of  said  Commission  on  the  11th 
day  of  September,  1916. 

James  A.  C.  Johnson,  for  the  appellant. 

Egburt  E.  Woodbury,  Attorney-General,  and  Robert  W. 
Bonynge,  counsel  to  State  Industrial  Commission  [Robert  H. 
Grimes,  assistant  counsel  to  State  Industrial  Commission, 
of  counsel],  for  the  respondents. 

Woodward,  J.: 

There  is  no  dispute  as  to  the  facts  in  this  case.  The  Hilton- 
Dodge  Transportation  Company  is  a  Georgia  corporation, 
with  its  principal  place  of  business  in  Savannah.  Its  business 
is  the  transportation  of  lumber  between  Atlantic  ports  from 
Philadelphia  to  Portland,  Me.  Among  its  vessels  was 
the  tug  W.  B.  Keene,  which  was  enrolled  or  registered  in  the 
custom  house  in  the  port  of  New  York,  and  had  painted  upon 
its  stem  the  words  "  W.  B.  Keene,  New  York,  N.  Y."  On 
the  25th  of  March,  1916,  while  said  tug  was  en  route  between 
Portland,  Me.,  and  New  York,  N.  Y.,  an  accident  occurred 
which  resulted  in  injuries  to  the  right  hand  of  William  T. 
Charlton,  chief  engineer  of  the  tug.  The  accident  occurred 
while  the  tug  was  off  New  London,  Conn.,  on  Long  Island 
Sound,  and  while  the  tug  was  engaged  in  interstate  conmierce. 
Mr.  Charlton  is  a  resident  of  Brooklyn,  N.  Y.,  and  was  hired 
in  the  port  of  New  York.  The  question  presented  upon  this 
appeal  is  whether  the  injuries  are  subject  to  compensation 
under  the  provisions  of  the  Workmen's  Compensation  Law  of 
the  State  of  New  York. 
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The  State  Industrial  Commission  has  held  that  the  injuries 
are  such  as  could  be  compensated  imder  the  laws  of  this 
State,  and  the  appellant  challenges  this  ruling. 

Group  8  of  section  2  of  the  Workmen's  Compensation 
Law  (Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41) 
provides  for  the  compensation  of  persons  injured  in  the 
"  operation,  within  or  without  the  State,  including  repair, 
of  vessels  other  than  vessels  of  other  States  or  countries  used 
in  interstate  or  foreign  commerce,  when  operated  or  repaired 
by  the  company,'*  and  the  respondent  urges  that  this  is 
sufficient  to  justify  the  award;  that  the  mere  fact  that  the 
owner  of  the  vessel  resides  in  Georgia  is  not  sufficient  to  take 
the  case  out  of  the  operation  of  the  statute.  We  are  of  the 
opinion,  however,  that  the  award  may  not  be  sustained; 
that  the  whole  statute  is  to  be  read  and  construed,  and  that 
it  does  not  undertake  to  charge  corporations  of  a  sister  State, 
or  of  a  foreign  government,  carrying  on  interstate  or  foreign 
conunerce,  with  the  burdens  of  this  act. 

The  language  of  group  8  of  section  2,  it  should  be  observed, 
does  not  hinge  entirely  upon  the  question  of  the  "  vessels 
of  other  States  or  coimtries; ''  it  is  the  fact  that  the  "  vessels 
of  other  States  or  coimtries  "  are  "used  in  interstate  or  foreign 
commerce,"  which  excepts  them  from  the  operation  of  the 
group.  The  vessels  of  any  State  or  country,  engaged  in 
intrastate  commerce,  are  unquestionably  included  in  the 
group;  the  fact  that  in  the  conduct  of  such  intrastate  commerce 
they  might  pass  outside  oi  territorial  waters  of  the  State 
would  make  no  difference.  If,  however,  they  were  engaged 
in  interstate  conunerce  then  the  clear  language  of  the  statute 
excludes  them  from  its  operations.  It  is  the  "  operation,  within 
or  without  the  State,  *  *  *  of  vessels  other  than  vessels 
of  other  States  or  coimtries  used  in  interstate  or  foreign 
commerce "  which  is  declared  to  constitute  a  hazardous 
employment,  and  when  any  vessel  of  another  State  or  country 
is  shown  to  have  been  engaged  in  interstate  or  foreign 
commerce  it  is  clearly  beyond  the  jurisdiction  of  the  Indus- 
trial Commission  of  the  State  of  New  York  to  impose  a  burden 
such  as  is  contemplated  by  the  Workmen's  Compensation  Law. 
It  is  the  operation  of  vessels  in  intrastate  commerce,  whether 
these  vessels  are  of  foreign  or  domestic  ownership,  that  gives 

Digitized  by  V^OOQ IC 


388    Charlton  v.  Hilton-Dodge  Transportation  Co. 

Third  Department,  May,  1917.  [VoL  178. 

legitimate  jurisdiction  for  the  operation  of  the  legislation 
of  this  State  upon  employees  operating  such  vessels,  and  the 
eflfort  to  make  it  cover  the  present  case  cannot  find  support 
in  this  court. 

That  the  above  is  the  true  construction  of  group  8  is  clear 
when  we  come  to  consider  the  provisions  of  section  114,  for 
it  is  not  to  be  doubted  that  this  is  a  limitation  upon  this 
group.  It  provides  that  the  "  provisions  of  this  chapter  shall 
apply  to  employers  and  employees  engaged  in  intrastate 
♦  ♦  ♦  conmierce  *  *  *  only  to  the  extent  that  their 
mutual  connection  with  intrastate  work  may  and  shall  be 
clearly  separable  and  distinguishable  from  interstate  or 
foreign  commerce/'  with  a  like  provision  for  those  engaged 
in  interstate  or  foreign  commerce  "  for  whom  a  rule  of  lia- 
bility or  method  of  compensation  has  been  or  may  be  estab- 
lished by  the  Congress  of  the  United  States."  It  is  only 
when  the  employer  and  employee  are  mutually  connected 
with  intrastate  work  in  such  a  manner  that  it  may  be  clearly 
separable  and  distinguishable  from  interstate  or  foreign 
commerce  that  the  chapter  is  to  have  eflfect,  "  except  that 
such  employer  and  his  einployees  working  only  in  this  State 
may,  subject  to  the  approval  and  in  the  manner  provided  by 
the  Commission  and  so  far  as  not  forbidden  by  any  act  of 
Congress,  accept  and  become  bound  by  the  provisions  of  this 
chapter  in  like  maimer  and  with  the  same  effect  in  all  respects 
as  provided  herein  for  other  employers  and  their  employees." 

In  other  words,  the  Workmen's  Compensation  Law  does 
not  undertake  to  usurp  the  powers  of  Congress,  or  to  legislate 
for  persons  or  corporations  not  within  its  jurisdiction.  For 
those  engaged  in  intrastate  commerce  in  vessels,  whether 
within  or  without  the  State,  it  provides  for  compensating 
employees,  but  it  is  careful  to  exclude  all  matters  of  interstate 
commerce,  except  under  conditions  which  cannot  offend 
against  the  laws  of  Congress;  and  the  State  Industrial  Com- 
mission has  no  power  to  go  beyond  the  limits  fixed  by  the 
statute. 

The  award  appealed  from  should  be  reversed. 

All  concurred,  except  Kellogg,  P.  J.,  who  dissented,  with 
opinion,  in  which  Lyon,  J.,  concurred. 
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Kellogg,  P.  J.  (dissenting): 

The  Workmen's  Compensation  Law  substantially  enters  into 
every  contract  of  employment  made  within  the  State,  without 
reference  to  where  the  service  is  to  be  rendered.  {Matter  of 
Post  V.  Burger  &  QohJke,  216  N.  Y.  544.) 

The  injiu"ed  employee  resides  in  this  State,  was  hired  and 
paid  here,  and  has  the  benefit  of  that  law,  which,  as  we  have 
seen,  is  a  part  of  his  contract  of  employment.  By  group  8 
of  section  2  of  the  law,  "  The  operation,  within  or  without 
the  State,  including  repair,  of  vessels  other  than  vessels  of 
other  States  or  countries  used  in  interstate  or  foreign  com- 
merce, when  operated  or  repaired  by  the  company,"  is  a 
hazardous  employment. 

The  vessel  in  question  was  registered  at  New  York,  and 
that  was  her  home  port.  Section  4141  of  the  United  States 
Revised  Statutes  requires  vessels  to  be  registered  "  by  the 
collector  of  that  collection-district  which  includes  the  port  to 
which  such  vessel  shall  belong  at  the  time  of  her  registry; 
which  port  shall  be  deemed  to  be  that  at  or  nearest  to  which 
the  owner,  if  there  be  but  one,  ♦  ♦  *  usually  resides." 
The  name  of  the  vessel  and  the  "home  port"  must  be  marked 
upon  the  stem.  (U.  S.  R.  S.  §  4178.)  By  oiu*  Navigation 
Law  (§  19)  the  vessel  is  to  have  the  name  and  "  the  port  to 
which  she  belongs  painted  on  her  stem."  The  transportation 
company,  the  alleged  owner,  was  a  foreign  corporation,  with 
its  oflGice  at  Savannah,  Ga.  It  also  had  a  New  York  office 
and  was  engaged  in  mterstate  transportation  from  New  York 
south  and  New  York  north,  and  at  the  time  of  the  accident 
the  vessel  was  making  the  return  trip  from  Portland  to  New 
York.  But  the  law  required  that  she  be  registered  m  the 
district  in  which  she  belonged,  which  is  deemed  that  nearest 
to  where  the  owner  resides.  Quite  probably  the  corporation, 
while  in  effect  transacting  its  principal  business  from  New 
York,  had  a  Georgia  charter,  and  for  that  reason  was  required 
to  keep  an  office  in  that  State.  By  section  4137  of  the  United 
States  Revised  Statutes,  registration  of  a  boat  belonging  to  a 
corporation  may  be  in  the  name  of  the  president  or  secretary. 
I  think  we  are  justified  in  concluding  that  the  company  is 
not  in  a  position  to  deny  that  the  vessel  is  properly  registered 
in  New  York  or  that  New  York  is  in  fact  the  residence  of  the 
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party  to  whom  registration  was  granted.  It  i^  not  very 
material  where  the  technical  residence  of  the  real  owner  was. 
We  may  assmne,  as  the  company  did  when  it  registered  the 
vessel,  that  it  belonged  to  New  York,  and  such  assumption 
is  well  within  the  favorable  presumption  of  the  Workmen's 
Compensation  Law. 

If  the  vessel  was  taxable  in  Georgia,  as  indicated  by  Scmthem 
Pacific  Co.  V.  Kentucky  (222  U.  S.  63)  that  is  not  very 
important.  This  is  not  a  case  of  taxation,  but  the  question 
is  whether,  in  interpreting  the  Workmen's  Compensation  Law 
of  this  State,  the  vessel  was  a  vessel  of  another  State  or 
country,  and  we  conclude  that  the  Commission  was  justified 
in  saying  that  it  was  not. 

Section  114  of  the  Workmen's  Compensation  Law  is  con- 
strued as  removing  from  the  other  provisions  of  the  law  only 
cases  which  are  covered  by  the  Federal  statutes.  (Matter  of 
Jensen  v.  Southern  Pacific  Co.y  215  N.  Y.  514;  Matter  of  Win- 
field  V.  N.  Y.  C.&H.  R.R.  R.  Co.,  216  id.  284;  Matter  of  Bums 
V.  Southern  Padfic  Co.,  215  id.  738.)  The  Federal  Employers' 
Liability  Act  has  no  application  here,  as  no  negligence  is 
shown,  and  it  is  not  alleged  that  there  is  any  Federal  statute 
covering  the  case  of  a  workman  who  seeks  compensation  for 
an  injury  caused  without  fault  of  the  employer.  I,  therefore, 
favor  an  affirmance. 

Lyon,  J.,  concurred. 

Award  reversed  and  claim  dismissed. 
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Cornelius  F.  Tiernet,  Respondent,  v.  George  W.  Perkins, 
as  President  of  the  Cigarmakers'  International  Union 
OF  America,  Appellant. 

Third  Department,  May  2,  1917. 

Cigarmakers'  International  Union  of  Ameriea  —  aotion  by  lurriving 
husband  of  member  to  recover  benefit  —  evidence  —  when  hus- 
band not  dependent  on  wife  —  husband  not  relative  of  wife  — 
appeal  —  Judgment  must  be  sustained  on  theory  presented  in 
court  below. 

Action  by  the  plaintifF  a^inst  the  president  of  the  C%annaker8'  Inter- 
national Union  of  America  to  recover  under  the  constitution  of  said  union 
the  amount  of  the  funeral  and  death  benefit  to  which  the  beneficiary  of 
his  deceased  wife,  a  member  of  said  union,  would  be  entitled,  on  the 
theory  that  he  as  surviving  husband  was  dependent  upon  his  wife  in 
some  degree  for  his  support.  Evidence  examined,  and  hdd,  insufficient  to 
sustain  such  a  theory,  and  that  a  judgment  in  favor  of  the  plaintifF  should 
be  reversed. 

A  husband  in  the  full  possession  of  his  faculties,  earning  a  hvelihood  for 
himself  and  wife,  and  with  her  assistance  preparing  fowls  for  customers 
and  keeping  trifling  accounts,  is  in  no  legal  sense  dependent  upon  her. 

A  husband  is  not  a  relative  of  his  wife.  They  are  merged  in  one  during 
life,  and  upon  the  death  of  either  the  survivor  cannot  bear  any  relationship 
to  the  decedent. 

A  judgment  on  appeal  must  be  supported,  if  at  all,  upon  the  theory  on 
which  it  was  rendered. 

Kblloqg,  p.  J.,  and  Lton,  J.,    dissented,  with  opinion. 

Appeal  by  the  defendant,  George  W.  Perkins,  as  president, 
from  an  order  of  the  County  Court  of  Albany  county,  entered 
in  the  office  of  the  clerk  of  said  county  on  the  6th  day  of 
January,  1917,  affirming  a  judgment  of  the  City  Court  of 
Albany,  and  also  from  the  judgment  entered  in  said  clerk's 
office  on  the  same  day  pursuant  to  said  order. 

Mills  &  Mills  [Borden  H.  Mills  of  counsel],  for  the  appellant. 

John  J.  McManus,  for  the  respondent. 

Woodward,  J.: 

The  complaint  alleges  that  the  plaintiff  is  a  resident  of 
Albany  county,  and  that  the  defendant  is  the  president  of 
the   Cigarmakers'    International   Union,   an  unincorporated 
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association^  etc.,  and  that  there  are  local  unions  of  this 
organization  in  the  city  of  Albany,  and  that  Mary  E.  Tiemey, 
at  the  time  of  her  death,  was  a'  member  in  good  standing  of 
Local  Union  No.  68.  It  further  alleges  that  under  the  pro- 
visions of  sections  143,  144  and  144c  of  the  constitution  of 
the  Cigarmakers'  International  Union  of  America,  members 
in  good  standing  at  the  time  of  their  death  were  entitled  to 
certain  fimeral  and  death  benefits,  and  that  imder  the  pro- 
visions of  section  144c,  if  no  beneficiary  was  designated  by 
such  member,  ''  such  benefits  shall  be  paid  to  the  widow  of 
such  deceased  member;  if  there  be  no  widow,  then  to  the 
minor  children  of  such  deceased  member;  and  if  there  be  no 
widow  and  no  minor  children  of  such  deceased  member,  then 
to  any  relatives  of  the  deceased  member  who  at  the  time 
of  his  death  were  dependent  for  support  in  whole  or  in  part 
upon  such  deceased  member."  The  complaint  then  alleges 
the  death  of  Mary  E.  Tiemey,  at  the  city  of  Albany,  "  leaving 
her  surviving  her  husband,  Cornelius  F.  Tiemey,  plaintiff  in 
this  action,  and  without  leaving  any  descendants  her  sur- 
viving." It  is  alleged  that  said  Mary  E.  Tiemey  did  not 
in  her  lifetime  make  any  designation  of  a  beneficiary;  that 
she  left  no  property  or  estate,  "  except  the  death  and  funeral 
benefit  accruing  from  the  said  Cigarmakers'  International  Union 
of  America,"  and  that  the  plaintiff  has  become  liable  for  the 
funeral  expenses,  and  that  ''  the  plaintiff  is  a  relative  of  said 
Mary  E.  Tiemey,  to  wit,  her  surviving  husband;  and  that 
at  the  time  of  the  death  of  the  said  Mary  E.  Tierney,  plaintiff 
was  dependent  for  support,  in  part,  upon  the  said  Mary  E. ' 
Tiemey;  that  plaintiff  is  a  workingman  and  is  not  now,  nor 
has  he  ever  been,  possessed  of  wealth  or  independent  means," 
and  he  alleges  that  during  their  married  life  the  decedent 
acted  as  his  housekeeper,  and  that  by  her  services  in  this 
capacity  she  contributed  materially  to  plaintiff's  support,  and 
that  they  were  mutually  dependent  upon  each  other  for  their 
support  and  maintenance;  that  "  by  the  laws  of  the  State 
of  New  York  in  force  at  the  time  of  the  death  of  said  Mary 
E.  Tierney,  plaintiff  was  entitled  to  the  said  services  of  his 
said  wife,  rendered  in  his  said  household  as  aforesaid,  without 
paying  any  compensation  therefor;  that  plaintiff  was  the  only 
relative  of  said  Mary  E.  Tierney,  dependent  for  support. 
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either  in  whole  or  in  part,  upon  said  Mary  E.  Tierney  at  or 
before  the  time  of  her  death."  The  complaint  then  makes 
the  allegations  as  to  his  proofs  of  deaths  etc.,  and  demands 
judgment  for  $550,  the  amount  of  the  funeral  and  death 
benefit  to  which  her  beneficiary  would  be  entitled. 

There  is  here  no  suggestion  that  there  was  ever  any  other 
constitution  than  that  set  forth  in  the  complaint,  and,  judging 
from  the  evidence,  the  case  went  to  the  jury  upon  the  theory 
that  the  plaintiff,  as  the  surviving  husband  of  Mary  E. 
Tierney,  was  dependent  upon  her  in  some  degree  for  his 
support;  a  large  part  of  the  testimony  was  devoted  to  showing 
that  the  said  Mary  E.  Tierney  helped  her  husband  in  some 
measure  in  the  carrying  on  of  his  business  as  a  peddler  of 
garden  produce,  and  the  only  fair  construction  of  the  evidence 
showed  conclusively  that  the  plaintiff,  so  far  from  being 
dependent  upon  his  wife  for  support,  was  the  sole  support 
of  himself  and  wife,  with  such  incidental  help  in  the  way  of 
dressing  fowls  for  customers  and  in  keeping  his  small  accounts 
as  the  wife  of  a  relatively  poor  man  would  naturally  be  expected 
to  afford,  and  which  he  tells  us  in  his  complaint  he  was  entitled 
to  without  compensation.  The  judgment  in  the  City  Court 
was  clearly  predicated  upon  this  evidence,  and  upon  appeal 
to  the  County  Court  this  judgment  was  aflSrmed. 

The  plaintiff,  the  respondent  on  this  appeal,  now  urges 
that  the  constitution  of  the  Cigarmakers'  International  Union 
of  America  was  amended  in  1912  so  that  it  excluded  heirs  at 
law  as  beneficiaries,  and  that  this  was  such  a  violation  of  the 
obligation  of  the  contract  as  to  make  the  amendment  void 
as  to  this  plaintiff.  It  is  hardly  necessary  to  consider  whether 
such  amendment  in  any  manner  affected  the  plaintiff  as  the 
surviving  husband  for  the  reason  that  no  sucli  issue  was 
tendered  in  the  courts  below;  the  plaintiff  pleaded  the  consti- 
tution as  it  now  is  and  claimed  the  right  to  recover  as  the 
only  surviving  relative  who  was  in  any  degree  dependent 
upon  the  decedent.  Having  recovered  upon  that  theory,  the 
judgment  must  be  supported,  if  at  all,  upon  the  theory  on 
which  it  was  rendered,  and  this  obviously  may  not  be  done. 
In  a  general  sense,  of  course,  we  are  all  dependent  upon  each 
other;  oiu*  peace,  health,  comfort  and  safety  depend,  in  a 
measure,  upon  the  acts  of  others,  but  to  suggest  that  a 
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husband;  in  the  full  possession  of  his  faculties,  earning  a 
livelihood  for  himself  and  his  wife,  with  those  incidental  helps 
which  a  dutiful  wife  would  render  in  the  way  of  aiding  in 
the  preparing  of  fowls  for  customers,  or  keeping  his  trifling 
accounts,  is  in  any  legal  sense  dependent  upon  his  wife,  is 
absurd.  "  Trivial  or  casual,  or  perhaps  wholly  charitable 
assistance,  would  not  create  a  relation  of  dependency,  within 
the  meaning  of  the  statute  or  by-laws.  Something  more  is 
undoubtedly  required.  The  beneficiary  must  be  dependent 
upon  the  member  in  a  material  degree  for  support,  or  main- 
tenance, or  assistance,  and  the  obUgation  on  the  part  of  the 
member  to  furnish  it  must,  it  would  seem,  rest  upon  some 
moral,  or  legal,  or  equitable  grounds,  and  not  upon  the  purely 
volimtary  or  charitable  impulses  or  disposition  of  the  mem- 
ber." {Wilber  v.  New  England  Order  of  Protection,  192 
Mass.  477,  479,  and  authority  there  cited.)  There  is  not  a 
thing  in  the  evidence  to  show  that  the  plaintiff  in  this  action 
was  in  any  degree  less  able  to  care  for  himself  than  he  was 
to  care  for  himself  and  wife  with  her  assistance,  so  that  if  we 
assume  a  surviving  husband  to  be  a  relative  within  the  meaning 
of  the  constitution  here  under  consideration  he  was  not  entitled 
to  the  death  benefit,  and  the  defendant  had  already  offered 
to  pay  the  funeral  benefit. 

Of  course,  a  husband  is  not  a  relative  of  his  wife.  (Esty 
V.  Clark,  101  Mass.  36;  Lavigne  v.  Ldgue  des  Patriotes,  178 
id.  25,  29;  Gallagher  v.  Crooks,  132  N.  Y.  338,  343.)  They 
are  merged  in  one  during  life  {Esty  v.  Clark,  supra,  39,  and 
authority  there  cited),  and  upon  the  death  of  either  the  sur- 
vivor cannot,  of  course,  bear  any  relationship  to  the  deceased. 
The  constitution  here  under  consideration  made  provision, 
not  for  a  surviving  husband,  but  for  a  surviving  widow,  and 
the  suggestion  is  made. that  under  our  Statute  of  Distributions 
a  surviving  husband  is  treated  the  same  as  a  widow;  but 
this  does  not  give  us  any  authority  for  reading  into  this 
constitution,  designed  for  a  national  association,  the  special 
provisions  of  the  statute  law  of  New  York.  The  instrument 
under  which  the  plaintiff  made  his  claim  provided  for  making 
the  payment  to  the  widow,  and  a  widow,  in  technical  as  well 
as  ordinary  use,  has  reference  to  a  woman  who  has  lost  her 
husband  by  death.     (30  Am.  &  Eng.  Ency.  of  Law  [2d  ed.], 
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620,)  It  was  squarely  held  in  Wellington  v.  Drummer  (69 
N.  H.  296)  that  "  widow  "  did  not  mclude  "  widower,"  and 
it  is  to  be  observed  that  our  Statute  of  Distributions  does  not 
attempt  to  make  the  words  synonymous,  but  merely  provides 
that  the  "  husband  of  any  such  deceased  married  woman 
shall  be  entitled  to  the  same  distributive  share  in  the  personal 
property  of  his  wife  to  which  a  widow  is  entitled  in  the  personal 
property  of  her  husband  by  the  provisions  of  this  article  and 
no  more/'  (Decedent  Estate  Law  [C!onsol.  Laws,  chap.  13; 
Laws  of  1909,  chap.  18],  §  100.)  The  plaintiff  was,  there- 
fore, not  entitled  to  the  death  benefit  upon  any  possible 
construction  of  the  word  "  widow;"  he  was  not  dependent 
upon  his  wife  in  any  legal  sense,  and  it  is  very  doubtful  whether 
he  would  be  entitled  to  anything  under  the  constitution  as 
it  is  alleged  to  have  been  prior  to  the  amendment.  However 
this  may  be,  the  pleadings  sought  to  recover  under  the  con- 
stitution as  it  is,  and  the  recovery  must  be  sustained  upon 
that  basis  or  not  at  all,  for  judgments  must  be  founded  upon 
pleadings  and  proofs,  and  the  pleadings  and  proofs  now  before 
us  all  go  to  the  theory  that  the  plaintiff  is  to  be  given  the 
death  benefit  upon  the  ground  that  his  wife  was  contributing 
to  his  support,  and  this  is  not  sustained  by  any  reasonable 
construction  of  the  evidence. 

The  judgments  and  order  appealed  from  should  be  reversed, 
with  costs. 

All  concurred,  except  Ejbllogg,  P.  J.,  who  dissented  in 
memorandum,  in  which  Lyon,  J.,  concurred. 

Kellogg,  P.  J.  (dissenting): 

The  death  benefits  are  not  intended  solely  for  those 
dependent  upon  a  member.  The  member  may  designate  as 
beneficiary  any  person,  even  a  stranger,  by  a  proper  paper 
filed  with  the  association,  or  by  will.  Evidently  the  intention 
is,  if  the  member  has  not  designated  a  person  to  whom  the 
payment  is  to  be  made,  that  it  shall  be  (1)  to  the  surviving 
spouse  of  a  member,  if  any;  (2)  to  the  minor  children,  if  any; 
(3)  to  dependent  relatives,  if  any.  If  there  is  no  surviving 
spouse,  minor  children  or  dependent  relatives,  the  benefit  is 
forfeited  to  the  association. 

It  is  manifest  that  the  constitution,  when  adopted,  did  not 
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contemplate  that  women  should  be  members.  Perhaps  at 
that  time  women  were  not  engaged  m  cigarmaking.  In 
any  event  the  constitution,  so  far  as  it  is  called  to  our  atten- 
tion^  treats  all  the  members  as  males.  The  provision  as  to 
benefits  (§§  143,  144,  144c),  referring  to  the  member,  uses 
the  pronoim  ''  his,"  and  the  retiring  card  issued  to  the  decedent 
provides  that  should  "  he  "  return  to  active  membership,  the 
card  will  entitle  "  him  "  to  be  admitted.  If  the  constitution 
contemplated  that  women  are  to  be  members  of  the  union, 
it  necessarily  implied  that  the  references  to  the  male  covered 
a  like  situation  as  to  the  female. 

The  wife  of  a  member  might  be  wealthy  and  might,  in 
fact,  be  supporting  her  husband  at  the  time  of  his  death;  but 
from  the  fact  that  she  was  his  wife  she  is  entitled  to  the 
benefit,  if  no  designation  is  made.  She  gets  the  benefit,  not 
as  a  dependent,  because  it  is  immaterial  whether  she  is 
dependent  or  not,  but  as  the  person  standing  nearest  to  the 
deceased  member,  the  person  whom  he  probably  would  have 
selected  if  he  had  made  a  designation.  I  think  that  according 
to  the  true  spirit  of  the  constitution  the  word  "  widow " 
should  be  interpreted  as  "  widow  or  widower." 

Under  section  143  of  the  by-laws  the  union  became  liable 
to  pay  death  benefits  in  this  case,  the  decedent  having  paid 
her  dues  for  a  great  many  years.  But  it  seeks  to  avoid  the 
payment  by  claiming  that  by  her  failure  to  make  a  designation 
the  benefits  are  forfeited  to  the  imion.  The  union  made  the 
by-laws,  and  they  should  be  most  strictly  construed  against 
it,  especially  when  it  is  urging  a  forfeiture. 

It  cannot  consistently  claim  that  any  inequality  was  intended 
between  its  male  and  female  members.  The  object  and 
strength  of  the  union  is  the  equal  protection  to  all  of  its 
members,  without  discrimination.  The  same  reason  which 
would  give  the  benefits  earned  by  a  husband  to  the  widow 
would  give  the  benefits  earned  by  the  wife  to  the  widower. 

The  constitution,  in  words,  speaks  of  men  only,  and  when 
by  general  language  it  imposes  a  duty  or  accords  a  right  to 
them,  it  must  necessarily  follow  that  when  women  are  received 
into  the  membership  they  are  charged  with  the  same  duties 
and  have  the  same  rights  as  are  given  to  men  by  the  general 
language  used.    We  are  not  interpreting  the  word  "  widow  " 
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as  used  in  the  statutes  of  the  State,  or  m  ordinary  contracts, 
but  are  construing  the  constitution  of  a  brotherhood  which 
admits  women  as  members  but  in  its  constitution  speaks  of 
all  members  as  men.  If  the  constitution  permitted  each 
member  to  invite  his  wife  to  certain  functions,  it  cannot  be 
claimed  that  a  female  member  could  not  invite  her  husband. 
The  right  to  participate  in  the  function  is  not  based  upon 
sex,  but  is  based  upon  the  relation  which  the  party  bears  to 
a  member.  If  a  member  were  entitled  to  funeral  benefits 
in  case  his  wife  died,  a  woman  would  manifestly  be  entitled 
to  the  same  benefit  if  her  husband  died;  otherwise  there 
would  be  an  unjust  discrimination  in  violation  of  the  very 
spirit  of  the  union.  Within  a  spirit  of  fairness  to  all  members, 
such  a  clause  should  be  interpreted  as  giving  to  a  member, 
male  or  female,  the  funeral  benefit  to  help  him  in  burjdng  his 
deceased  life  partner.    I  favor  an  affirmance. 

Lyon,  J.,  concurred. 

Judgments  and  order  reversed,  with  costs.  The  court  dis- 
approves of  the  finding  that  the  plaintiflf  was  a  dependent 
relative  of  the  deceased  member  who  at  the  time  of  her 
death  was  dependent  in  whole  or  in  part  upon  her. 


Before  State  Industrial  Commission,  Respondent. 

In  the  Matter  of  the  Claim  of  Harriette  La  Fleur,  Respond- 
ent, for  Compensation  to  Herself  under  the  Workmen's 
Compensation  Law,  for  the  Death  of  Her  Husband,  Henry 
La  Fleur,  v.  G.  M.  Wood,  Jr.,  Employer,  and  Globe 
Indemnity  Company,  Insurance  Carrier,  Appellants. 

Third  Department,  May  2,  1917. 

Workmen's  Compensation  Law  —  injury  to  right  side  resulting  in 
acute  pericarditis  —  evidence  —  when  findings  of  State  Industrial 
Commission  conclusive  —  appeal  —  when  Appellate  Division  per- 
mitted to  interfere. 

An  employee  of  one  conducting  the  business  of  erecting  silos  fell  into  a 
well  hole  in  such  a  manner  as  to  strike  against  a  center  pole  used  in  the 
construction  of  a  silo,  producing  a  contusion  of  his  right  side,  and  subse- 
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quently  developed  acute  pericarditis  with  a  serofihrinous  exudate,  resulting 

-in  his  death.     Evidence  examined,  and  held,  th&t  the  conclusion  of  fact 

by  the  State  Industrial  Commission  that  death  resulted  from  the  injuries 

sustained,  should  be  affirmed. 
Where  there  is  any  evidence  fairly  calculated  to  establish  the  essential  facts, 

the  policy  of  the  law  requires  that  the  finding  of  the  State  Industrial 

Commission  shall  be  supported. 
The  Appellate  Division  is  not  permitted  in  such  a  case  to  consider  the  weight 

of  evidence  in  the  ordinary  sense,  for  it  is  only  when  there  is  no  evidence 

of  probative  force  that  it  is  permitted  to  interfere. 

Appeal  by  the  defendants,  G.  M.  Wood,  Jr.,  and  another, 
from  an  award  of  the  State  Industrial  Commission,  made  on 
the  14th  day  of  March,  1916. 

Robert  M.  McCormick  and  Bond  <k  Schoeneck  [Edward 
Schoeneck  of  counsel],  for  the  appellants. 

Egburt  E.  Woodbury^  Attorney-General,  and  Robert  W. 
Bonynge,  counsel  to  State  Industrial  Commission  [Harold  J. 
Hinman,  Deputy  Attorney-General,  of  counsel],  for  the  State 
Industrial  Commission,  respondent. 

Thomas  Bums,  for  the  claimant,  respondent. 

Woodward,  J.: 

The  State  Industrial  Commission  has  awarded  compen- 
sation to  the  widow  of  Henry  La  Fleur,  who  is  alleged  to 
have  died  from  injuries  received  while  in  the  employ  of  G. 
M.  Wood,  Jr.,  who  was  conducting  the  business  of  erecting 
silos.  There  are  no  disputed  questions  in  respect  to  the 
nature  of  the  employment,  or  the  fact  of  liability,  except 
that  it  is  contended  by  the  appellants  that  the  evidence  fails 
to  show  that  the  death  grew  out  of  the  injuries.  This  question 
depends  upon  some  highly  technical  testimony  of  physicians 
called  in  behalf  of  both  parties,  and  while  it  must  be  con- 
fessed that  it  is  not  entirely  satisfactory  we  are  of  the  opinion 
that  it  was  such  as  would  have  demanded  a  submission  of 
the  question  to  a  jury,  and  the  conclusion  of  fact  found  by 
the  State  Industrial  Commission  is  made  conclusive  by  statute. 
(Matter  of  Dale  v.  Saunders  Brothers,  218  N.  Y.  59,  63.) 
In  Matter  of  Collins  v.  Brooklyn  Union  Gas  Co.  (171  App. 
Div.  381)  and  kindred  cases,  it  has  been  held  that  there  must 
be  evidence  of  some  degree  of  probative  force  to  support  an 
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award;  but  where  there  is  any  evidence  fairly  calculated  to 
establish  the  essential  facts,  the  policy  of  the  law  requires 
that  the  finding  shall  be  supported,  and  that  the  compensation 
shall  be  paid.  {Matter  of  Moore  v.  Lehigh  Valley  Railroad 
Co.,  169  App.  Div.  177,  187,  and  authority  there  cited.) 

In  the  case  now  before  us  the  decedent  fell  into  a  well  hole 
in  such  a  manner  as  to  strike  against  a  center  pole,  used  in 
the  construction  of  a  silo,  producing  a  more  or  less  serious 
contusion  of  his  right  side  immediately  below  the  nipple. 
He  continued  to  work  from  June  19,  1915,  the  day  of  the 
injury,  up  to  the  ninth  day  of  July  following  when  he  was 
unable  to  continue.  He  had  had  medical  attention  on  the 
day  following  the  injury,  and  was  bandaged  upon  the  theory 
that  some  of  his  ribs  were  broken,  and  at  different  times  he 
was  advised  by  his  physician  to  quit  work,  but  he  continued 
as  above  stated  until  the  ninth  of  July  when  he  was  confined 
to  his  home,  and  soon  afterward  developed  what  the  doctor 
diagnosed  as  bronchitis,  but  which  subsequently  was  found 
to  be  acute  pericarditis  with  a  serofibrinous  exudate,  causing 
his  death  on  the  16th  day  of  July,  1916. 

There  was  a  decided  conflict  in  the  evidence,  and,  from 
the  record  as  it  reaches  us,  there  is  much  reason  to  doubt 
if  a  jury  would  have  been  justified  in  finding  in  favor  of  the 
claimant's  theory  upon  the  evidence  produced;  it  is  quite 
likely  that  in  an  action  based  upon  negligence  this  court 
would  feel  called  upon  to  reverse  the  judgment  as  against 
the  weight  of  evidence,  but  we  are  not  permitted  to  consider 
the  weight  of  evidence  in  the  ordinary  sense,  for  it  is  only 
when  there  is  no  evidence  of  probative  force  that  we  are 
permitted  to  interfere.  Here  there  is  evidence,  which  seems 
to  be  in  harmony  with  the  medical  authorities,  to  the  effect 
that  the  accident  was  a  suflicient  producing  cause  of  the 
acute  pericarditis,  with  its  accompanying  conditions;  that  the 
bruising  of  the  chest  on  the  right  side  was  suflBcient  to  produce 
a  traumatic  injury  to  the  membrane  surrotmding  the  heart, 
and  in  this  way  bring  about  the  ultimate  death.  That  the 
doctors  disagree  about  this,  and  that  it  is  diflScult  to  harmonize 
the  theories  even  of  those  who  testify  in  support  of  the  award, 
is  most  true,  but  the  State  Industrial  Commission  were  not 
bound  to  accept  the  theories  of  any  of  the  witnesses;  they 
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were  there  to  try  the  facts,  and  if  they  could  spell  out  from 
the  evidence  a  theory  in  harmony  with  the  facts  which  gave 
a  reasonable  foundation  for  the  award,  it  was  proper  this 
should  be  done.  It  cannot  be  said  as  a  matter  of  law  that 
there  was  not  such  evidence  in  this  case. 

The  appellants'  case  was  presented  here  with  unusual 
subtlety  and  force,  and  the  argument  has  compelled  careful 
attention  on  the  part  of  the  court,  but  we  are  forced  to  con- 
clude that  the  award  should  be  affirmed. 

Award  imanimously  affirmed. 


Mary  A.  Berqen,  Respondent,  v.  Morton  Amusement  Com- 
pany, Inc.,  Appellant,  Impleaded  with  Charles  Shaffer 
and  Edward  Shaffer,  Respondents,  and  Thomas  L.  Sai/- 
TARELLi,  Defendant. 

Fourth  Dei>artment,  May  2,  1917. 

Negliffence  —  personal  injuries  caused  by  excaTation  —  failure  to 
provide  lateral  support  —  evidence  Justifsring  recovery  —  munici- 
pal corporations  —  ordinances  of  city  of  Buffalo  requiring  protec- 
tion of  excavation  by  sheetpiling  —  common-law  rights  of  lateral 
support  —  when  landowner  cannot  escape  liability  by  employing 
independent  contractor  —  tenant  may  recover  damages  resulting 
from  failure  to  provide  lateral  support. 

Aotion  to  recover  damages  for  personal  injuries.  The  defendant,  a  landowner 
in  the  city  of  Buffalo,  was  engaged  in  the  oonstruotion  of  a  theatre  and  had 
excavated  over  eleven  feet  perpendicularly  helow  the  curb  line  on  the 
boundaries  of  its  lot  adjacent  to  a  cement  sidewalk  which  gave  access  to 
premises  of  which  the  plaintiff  was  a  tenant.  Although  the  ordinances  of 
the  city  of  Buffalo  require  any  person  intending  to  excavate  to  notify  the 
owner  of  adjoining  premises  and  also  to  support  the  adjoining  land  with 
sheetpiling  where  the  excavation  goes  to  a  greater  depth  than  four  feet, 
neither  the  defendant  nor  its  contractor  had  in  any  way  compUed  with 
these  ordinances  with  the  result  that,  while  the  plaintiff  was  passing  over 
the  cement  walk,  it  gave  way  owing  to  a  cave-in  underneath  the  walk 
of  the  soil  adjacent  to  the  excavation  into  the  excavation  caused  by  prior 
heavy  rains,  and  she  fell  into  the  excavation.  Evidence  examined,  and 
held,  suffieient  to  charge  the  defendant  and  its  contractor,  as  codefendant, 
with   sufficient   notice  of   tho  dang^erous  condition    of   the   excavation 
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and  that  they  ahould  have  taken  means  to  avert  the  danger  if  they  had 
exercised  reasonable  oare  so  that  defendants'  negligence  was  properly 
submitted  to  the  jury. 

In  suoh  action  it  was  proper  to  charge  in  substance  that  the  jury  might  base 
the  defendants'  negligence  upon  their  failure  to  protect  the  excavation 
with  sheetpiling  as  required  by  the  municipal  ordinance. 

However,  even  if  it  were  error  to  receive  said  ordinance  in  evidence,  a  verdict 
for  the  plaintiff  was  justified  by  the  other  evidence.    . 

The  plaintiff  as  tenant  of  the  adjoining  building  had  a  right  of  lateral 
support,  and  under  the  circumstances  the  defendants  may  be  held  liable 
for  their  failure  to  furnish  such  support. 

It  aeeTJu,  that  the  right  of  lateral  support  does  not  indude  the  right  of  the 
support  of  an  adjoining  building  which  increases  the  lateral  thrust,  which 
latter  right  can  only  be  acquired  in  this  State  by  grant  or  covenant, 
express  or  implied,  although  in  England  it  may  be  acquired  by 
prescription. 

By  common  law  a  landowner  who  by  excavating  removes  the  lateral  support 
from  adjoining  land  takes  the  risk  of  resoltiug  damages  however  careful 
he  may  be,  and  he  cannot,  by  delegating  the  work  of  excavation  to  another, 
escape  liability  for  such  damages. 

The  plaintiff  as  tenant  of  the  adjoining  building  and  having  right  of  access 
thereto  over  the  cement  sidewalk  isentitied,  personally,  to  recover  damages, 
which  are  not  confined  to  those  suffered  by  her  landlord. 

Although  at  common  law  in  the  absence  of  a  covenant  there  is  no  right  of 
lateral  support  where  an  increased  weight  is  placed  upon  the  soil  by 
buildings,  there  is  a  right  of  lateral  support  for  the  additional  burden 
imposed  by  a  small  sidewalk  and  by  the  weight  of  a  human  being  walking 
thereon. 

The  common  council  of  the  city  of  Buffalo  were  authorized  to  enact  as  a 
valid  regulation  the  ordinance  requiring  suoh  excavations  to  be  guarded 
by  sheetpiUug.  This,  Under  subdivision  5  of  section  17  of  the  charter 
empowering  it  to  prescribe  general  regulations  for  the  erection  of  all 
buildings,  and  also  under  subdivision  11  of  section  17,  the  general  welfare 
clause  conferring  police  powers.  Such  ordinance  did  not  attempt  to  abro- 
gate a  settied  rule  of  the  common  law  but  on  the  contrary  to  enforce  such 
rule. 

Nature  of  the  right  of  lateral  support  stated  and  cases  analyzed,  per 
Db  Angblis,  J. 

Appeal  by  the  defendants,  Morton  Amusement  Company, 
Inc.,  and  another,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of 
the  cotmty  of  Erie  on  the  26th  day  of  May,  1916,  upon  the 
verdict  of  a  jury  for  $1,500. 

The  appellant  appeals  from  the  whole  of  said  judgment 
App.  Div.— Vol.  CLXXVIH.        26 


Digitized  by  VjOOQIC 


402  Bergen  v.  Morton  Amusement  Co.,  Inc. 

Fourth  Department,  May,  1917.  [VoL  178. 

including  the  paxt  thereof  which  dismissed  the  complaint  upon 
the  merits  as  against  the  defendants,  Charles  Shaffer  and 
another,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  30th  day  of  June,  1916,  denying  their  motion  for  a 
new  trial  made  upon  the  minutes. 

Elijah  W.  HoU  and  William  J.  Hickey,  for  the  appellant. 

Carl  Shermany  for  the  respondent  Bergen. 

Charles  F.  Boine,  for  the  respondents  Shaffer. 

De  Anoelis,  J. : 

The  appeal  as  against  the  defendants  Shaffer  is  dismissed 
by  consent. 

The  action  is  for  personal  injuries  due  to  the  alleged  negli- 
gence of  the  defendants. 

The  defendant  Morton  Amusement  Company,  Inc.,  was 
the  owner  of  a  lot  of  land  situated  on  the  northerly  side  of 
Connecticut  street,  a  short  distance  west  of  Sixteenth  street, 
in  the  city  of  Buffalo,  and  was  engaged  in  building  a  moving 
picture  theatre  thereon  at  the  time  of  the  accident  hereinafter 
referred  to.  The  defendant  Thomas  L.  Saltarelli  was  awarded 
the  contract  by  the  amusement  company  to  provide  all 
materials  for  and  perform  all  the  mason  work  according  to 
the  plans  and  specifications,  including  all  excavating,  imder 
the  direction  of  the  architect.  Saltarelli  sublet  the  work 
of  excavating  and  removing  the  necessary  earth  for  that 
purpose  to  the  defendants  Shaffer  with  the  approval  of  the 
architect.  One  George  M.  Wolf  was  the  architect  and  he 
was  also  the  president  of  the  amusement  company.  There 
were  two  houses  on  the  lot  fronting  on  the  westerly  side  of 
Sixteenth  street  whose  southerly  line  bounded  the  northerly 
line  of  the  amusement  company's  lot,  one  of  the  houses  in 
the  front  and  the  other  in  the  rear.  A  cement  walk,  two 
feet  wide,  extended  from  Sixteenth  street  westerly,  south 
of  the  houses,  furnishing  the  pathway  for  the  entrance  to 
the  two  houses.  There  was  to  be  no  cellar  imderneath  the 
theatre  building,  but  there  was  a  removal  of  the  earth  for 
the  construction,  beginning  at  the  front  on  Connecticut  street 
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and  extending  by  uniform  grade  northerly  until  it  reached 
the  depth  of  five  feet  from  the  siuiace  at  the  rear  of  the 
building  proper.  The  plans  and  specifications  also  provided 
for  a  furnace  pit  or  heater  room,  further  north  and  on  the 
easterly  side,  about  twenty  feet  square  whose  northerly  line 
was  substantially  co-terminus  with  the  southerly  line  of  the 
lot  above  described  fronting  on  Sixteenth  street.  The  jury 
was  justified  in  finding  that  at  the  time  of  the  accident  the 
earth  had  been  excavated  for  this  furnace  pit,  leaving  the 
northerly  side  of  the  pit  practically  perpendicular  and  eleven 
and  a  half  feet  deep.  No  evidence  was  given  to  show  with  any 
degree  of  precision  the  boundary  line  between  the  lot  of  the 
amusement  company  and  the  lot  fronting  on  Sixteenth  street 
but  the  jury  were  authorized  to  find  that  the  northerly  side 
of  the  furnace  pit  excavation  was  on  the  botmdary  line.  The 
southerly  side  of  the  cement  walk  was  about  a  foot  from  the 
northerly  side  of  the  excavation  for  the  fumade  pit.  This 
cement  walk  was  in  daily  use  down  to  the  time  of  the  accident 
and  the  only  guard  for  the  protection  of  those  using  the  walk 
was  a  two  by  four  rail  nailed  to  stakes  south  of  the  walk, 
in  the  edge  of  the  excavation. 

The  plaintiff  and  her  husband,  as  tenants,  occupied  the 
front  house  whose  entrance  was  easterly  of  the  furnace  pit 
excavation  and  ordinarily  she  had  no  occasion  to  use  that 
part  of  the  walk  which  ran  along  the  side  of  this  excavation. 
She  worked  out  by  the  day  leaving  her  house  in  the  morning 
and  returning  after  her  day's  work. 

On  the  12th  day  of  May,  1914,  the  plaintiff  after  a  day's 
work  house  cleaning  returned  to  her  home  about  half  after 
five  o'clock.  Soon  thereafter  she  discovered  that  a  basket 
belonging  to  her  had  been  taken  by  mistake  to  the  rear  house 
and  started  over  the  cement  walk  to  get  the  basket.  When 
she  reached  a  certain  point  opposite  the  furnace  pit  excavation 
and  stepped  on  the  joint  between  two  of  the  cement  blocks, 
the  blocks  went  down  and  she  was  thrown  thereby  sidewise 
into  the  excavation.  In  her  fall  her  side  came  in  contact 
with  an  exposed  gas  pipe  on  which  her  body  lodged.  She 
testified  that  no  earth  fell  when  the  cement  blocks  went  down 
and  it  was  substantially  undisputed  and  the  jury  were  certainly 
justified  in  finding  that  the  walk  let  the  plaintiff  down  because 
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it  had  been  undermined  and  the  earth  which  had  supported 
it  had  gone  into  the  excavation  owing  to  the  removal  of  the 
lateral  support  which  the  excavated  earth  had  theretofore 
afforded  it.  The  jury  were  justified  in  finding  that  the  plaintiff 
had  no  notice  that  her  use  of  the  walk  would  be  attended 
with  danger.  It  appeared  that  the  soil  in  the  region  of  the 
excavation  was  clayey  and  the  walk  might  not  have  been 
undermined  but  for  the  effect  of  the  heavy  rains  that  preceded 
the  day  of  the  accident.  The  evidence  was  ample  to  show 
that  both  the  amusement  company  and  the  contractor  Salta- 
relli  had  sufficient  notice  of  the  danger  to  which  the  condition 
of  the  excavation  exposed  the  plaintiff  and  those  who  had 
occasion  to  use  the  walk  to  have  taken  means  to  avert  the 
danger  if  they  had  exercised  reasonable  care. 

It  is  to  be  observed  that  the  jury  exonerated  the  defend- 
ants Shaffer,  the  subcontractors,  from  responsibility  for  the 
accident  upon  the  theory,  authorized  by  the  evidence,  that 
at  the  time  of  the  accident  they  had  completed  their  work 
and  had  turned  over  the  portion  of  the  excavation  involved 
to  the  general  contractor  which  had  been  accepted  by  him. 

The  contract  of  SaltarelH,  the  general  contractor,  obligated 
him  to  comply  with  the  plans  and  specifications  for  the  building 
and  the  specifications  required  him  to  comply  with  "  all 
municipal  rules,  ordinances  or  regulations  relating  to  buildings.'' 
The  specifications  also  bound  him  to  answer  for  any  loss, 
damage  or  injury  to  any  person  or  persons  through  the  neglect, 
carelessness  or  incompetency  of  himself  or  his  employees. 

At  the  time  of  the  construction  of  this  theatre  building 
and  the  execution  of  the  contracts  for  such  construction  there 
existed  sections  72  and  73  of  the  ordinances  of  the  city  of 
Buffalo.  The  following  is  a  copy  of  the  1st  paragraph  of 
section  72: 

"  Whenever  an  excavation  is  to  be  made  for  any  building 
or  other  purpose,  and  there  shall  be  any  wall  or  structure 
wholly  or  partly  on  adjoining  land  or  near  the  intended 
excavation,  then  the  party  causing  such  excavation  to  be 
made  shall  notify  the  owner  of  said  adjoining  premises  of 
such  intended  excavation,  and  also  of  the  depth  to  which 
it  is  proposed  to  be  made." 

The  following  is  a  copy  of  section  73: 
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"  In  excavating  to  adjoining  premises,  where  there  is  not 
existing  a  retaining  wall  at  the  time  of  such  excavation,  and 
in  excavating  to  Une  of  street  cm-bs  for  any  building  or  other 
purpose  to  a  greater  depth  than  four  feet  from  grade,  the 
party  causing  such  excavation  shall  sheet-pile  with  plank  two 
inches  thick,  extending  full  width  and  from  grade  to  bottom 
of  excavation.  The  party  causing  such  excavation  and 
placing  such  sheet-piling  shall  replace  all  damaged  work  and 
material  in  as  good  condition  as  it  was  before  the  excavation 
was  commenced/' 

It  is  undisputed  that  nothing  was  done  to  support  or  protect 
the  northerly  side  of  the  furnace  pit  excavation  and  the  same 
was  left  down  to  the  time  of  the  accident  without  anything 
to  prevent  the  earth  from  caving  in,  or  being  washed  out  by 
the  rains,  and  that  nothing  was  done  by  the  owner  of  the 
theatre  lot  or  any  one  employed  in  the  work  to  give  the 
owner  of  the  lot  on  which  this  sidewalk  existed  the  benefit 
of  any  of  the  provisions  of  the  73d  section  of  the  ordinances 
referred  to. 

The  appellant,  the  amusement  company,  sought  at  the 
trial  and  now  seeks  immunity  from  liability  to  the  plaintiff 
upon  the  ground  that  as  it  had  employed  a  competent  inde- 
pendent contractor  to  perform  the  work  in  question  and  the 
relation  of  master  and  servant  as  between  it  and  him  did 
not  exist  nor  was  he  its  agent,  the  appellant  could  not  be 
held  to  respond  for  the  negligence  of  the  general  contractor 
or  his  subcontractors.  The  appellant  further  maintains  that 
it  was  not  shown  guilty  of  the  neglect  of  any  duty  that  it 
owed  the  plaintiff. 

It  will  be  observed  that  the  learned  trial  judge  gave  the 
appellant  the  full  benefit  of  the  rule  which  relieves  the  owner 
from  liability  for  the  negligence  of  a  general  contractor  and 
submitted  the  question  of  the  appellant's  negligence  to  the 
jury  within  very  narrow  limits.  It  will  be  remembered  that 
the  architect  was  the  president  of  the  appellant,  its  chief 
executive  officer.  The  evidence  shows  that  he  knew  that 
nothing  had  been  done  to  protect  the  wall  of  the  excavation 
next  to  the  Sixteenth  street  lot  and  knew  of  the  heavy  rains 
and  knew  there  was  danger  that  the  tmdermining  would  take 
place  just  as  it  did  take  place.    He  had  all  this  knowledge  a 
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suflBcient  length  of  time  to  have  afforded  him  ample  oppor- 
timity  to  supply  the  necessary  protection.  So  that  we  have 
the  case  where  the  owner  of  property  knew  of  a  wrongful 
and  dangerous  condition  of  its  property  that  might  result 
in  injury  to  third  parties  having  the  right  to  protection  from 
such  condition  and  where  such  owner  knew  of  such  condition 
a  sufficient  length  of  time  so  that  it  could  have  and  ought 
to  have  removed  the  menace  and  failed  to  do  it.  This  being 
the  situation,  the  learned  trial  judge  submitted  to  the  jury 
the  question  whether  or  not  such  conduct  was  negligent, 
instructing  the  jury  that  if  they  found  it  to  be  negligent  they 
might  award  such  damages  to  the  plaintiff  as  they  might  find 
she  had  suffered  as  the  result  of  such  negligence.  We  think 
the  appellant  cannot  successfully  complain  of  this  ruling.  In 
this  connection  it  is  to  be  observed  that  the  trial  judge  called 
the  attention  of  the  jury  to  the  73d  section  of  the  ordinances 
of  the  city  of  Buffalo,  instructing  them  in  substance  that 
they  might  find  failure  to  observe  the  requirements  thereof 
to  be  some  evidence  of  negligence  in  connection  with  the 
other  evidence.  Assinning  this  section  of  the  ordinances  to 
be  valid,  which  subject  we  shall  discuss  later,  the  ruling  was 
right.  Apart  from  this  section  of  the  ordinances,  the  evidence 
was  sufficient  to  justify  the  trial  court  in  submitting  the 
question  above  considered  to  the  jury.  The  appellant  itself 
introduced  evidence  to  show  that  it  was  customary  in  Buffalo 
to  shore  up  and  protect  the  sides  of  such  excavations.  We 
think  that  that  evidence  with  the  other  evidence  in  the  case 
was  sufficient  to  justify  the  submission  to  the  jury  of  the 
negligence  of  the  appellant  within  the  narrow  limits  above 
described  and  that,  assuming  it  to  have  been  error  to  receive 
that  section  of  the  ordinances  in  evidence,  such  error  was 
insufficient  to  justify  us  in  disturbing  the  verdict. 

We  think  there  is  another  view  to  take  of  the  liability 
of  the  appellant  based  on  the  right  of  the  owner  of  a  parcel 
of  land  to  the  lateral  support  to  his  soil  of  the  soil  of  the 
adjoining  land,  and  the  nature  and  character  of  such  right. 
This  right  has  been  well  described  by  Lord  Blackburn  in 
Dalton  V.  Angus  (6  App.  Cas.  740,  808)  as  follows: 

"  It  is,  I  think,  conclusively  settled  by  the  decision  in  this 
House  in  Backhouse  v.  Bonomi  (9  H.  L.  C.  [Clark]  503)  that 
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the  owner  of  lajid  has  a  right  to  support  from  the  adjoinmg 
soil;  not  a  right  to  have  the  adjoining  soil  remain  in  its  natural 
state  (which  right,  if  it  existed,  would  be  infringed  as  soon 
as  any  excavation  was  made  in  it);  but  a  right  to  have  the 
benefit  of  support,  which  is  infringed  as  soon  as,  and  not 
till,  damage  is  sustained  in  consequence  of  the  withdrawal 
of  that  support. 

''  This  right  is,  I  think,  more  properly  described  as  a  right 
of  property,  which  the  owner  of  the  adjoining  land  is  bound 
to  respect,  than  as  an  easement,  or  a  servitude  ne  facias, 
putting  a  restriction  on  the  mode  in  which  the  neighbor  is 
to  use  his  land;  but  whether  it  is  to  be  called  by  one  name 
or  the  other  is,  I  think,  more  a  question  as  to  words  than 
as  to  things.  And  this  is  a  right  which,  in  the  case  of  land, 
is  given  as  of  common  right;  it  is  not  necessary  either  in 
pleading  to  allege,  or  in  evidence  to  prove,  any  special  origin 
for  it;  the  burthen,  both  in  pleading  and  in  proof,  is  on  those 
who  deny  its  existence  in  the  particular  case." 

It  is  equally  well  settled  that  such  right  to  lateral  support 
does  not  extend  to  the  protection  of  buildings.  In  England 
the  right  to  lateral  support  for  the  protection  of  buildings 
might  be  acquired  by  prescription  but  such  right  could  not 
be  acquired  in  that  way  in  this  State.  In  England  or  here 
the  ri^t  to  such  lateral  support  for  the  protection  of  buildings 
may  be  acquired  by  grant  or  covenant  express  or  implied. 

The  owner  of  land  may  excavate  on  his  own  land  up  to 
the  line  between  it  and  the  adjoining  land  of  his  neighbor,  but 
in  so  excavating  he  must  take  care  to  substitute  for  the  soil 
so  removed  what  shall  be  at  least  the  equivalent  thereof  in 
lateral  support  to  the  soil  of  his  neighbor.  He  who  so  excar 
vates  takes  the  risk,  however  careful  he  may  be,  of  violating 
his  neighbor's  rights  and  thereby  becoming  responsible  for 
any  damages  that  may  be  the  legitimate  effect  of  such  viola- 
tion. The  duty  thus  imposed  upon  one  so  excavating  is  of 
such  a  nature  as  in  reason  to  forbid  that  he  may  delegate  to 
another  the  work  of  so  excavating  and  escape  liability  from 
responding  in  damages  for  failure  in  its  performance.  We 
are  unable  to  perceive  any  difference  in  the  character  of  the 
duty  resting  upon  one  about  to  do  or  cause  to  be  done  exca- 
vating on  his  own  land  in  such  proximity  to  adjoining  land 
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as  to  endanger  the  lateral  support  to  the  soil  of  the  adjoimng 
land  and  the  duty  resting  on  one  about  to  do  or  to  cause  to 
be  done  excavating  on  his  own  land  in  such  proximity  to 
adjoining  land  as  to  endanger  the  lateral  support  of  a  building 
on  such  adjoining  land  whose  owner  has  acquired  by  pre- 
scription or  grant  or  covenant  express  or  implied  or  legislative 
authority,  the  right  to  such  support.  It  has  been  declared 
that  the  character  of  the  duty  is  the  same  by  high  authority. 
{DaUon  v.  Angus,  supra,  742,  746,  792.) 

There  is  authority  in  support  of  the  proposition  that  such 
duty  cannot  be  delegated  so  as  to  reUeve  the  person  primarily 
responsible  for  its  performance  from  liability  for  failure  in 
its  performance.  {DaUon  v.  Angu^,  supra;  Darrity  v.  Rapp, 
72  N.  Y.  307,  312;  Rosenstock  v.  Laue,  140  App.  Div.  467.) 

In  the  DaJUon  case  Lord  Blackburn  said  (p.  829) :  "  Ever 
since  Qaarman  v.  Burnett  (6  M.  &  W.  499)  it  has  been  con- 
sidered settled  law  that  one  employing  another  is  not  liable 
for  his  collateral  negligence  imless  the  relation  of  master  and 
servant  existed  between  them.  So  that  a  person  employing 
a  contractor  to  do  work  is  not  liable  for  the  negligence  of 
that  contractor  or  his  servants.  On  the  other  hand,  a  person 
causing  something  to  be  done,  the  doing  of  which  casts  on 
him  a  duty,  cannot  escape  from  the  responsibility  attaching 
on  him  of  seeing  that  duty  performed  by  delegating  it  to  a 
contractor.  He  may  bargain  with  the  contractor  that  he 
shall  perform  the  duty  and  stipulate  for  an  indemnity  from 
him  if  it  is  not  performed,  but  he  cannot  thereby  relieve 
himself  from  liability  to  those  injured  by  the  failure  to 
perform  it." 

The  respective  rights  and  duties  of  owners  of  adjoining 
property  in  a  party  wall  seem  to  be  analogous  to  the  duty 
imder  consideration  and  neither  of  such  owners  may  relieve 
himself  from  liability  for  failure  to  perform  such  duty  by 
delegating  to  another  the  performance  of  work  affecting  the 
party  wall  that  may  endanger  his  neighbor's  building.  {Hughes 
V.  Perdvaly  8  App.  Cas.  443,  445.) 

Bearing  upon  the  duty  owed  by  the  appellant  to  the 
plaintiff,  we  may  ask,  What  did  the  appellant  undertake  in 
the  construction  of  this  theatre  building?  Among  other 
things  it  undertook  to  take  from  the  Sixteenth  street  lot  the 
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lateral  support  to  which  it  was  entitled.  This  it  had  no  right 
to  do  unless  it  substituted  an  equivalent  support.  Before  the 
equivalent  was  to  be  furnished  the  soil  forming  the  lateral 
support  had  to  be  removed  so  that  the  accident  was  the  result 
of  the  work  itself  however  skillfully  performed.  Who  then 
was  the  author  of  the  mischief?  Was  it  not  the  appellant 
which  caused  the  excavation  to  be  made,  whether  it  was 
done  by  its  own  employees  or  let  out  by  contract?  The 
proprietor  first  determines  that  the  excavation  shall  be  made 
and  then  he  selects  his  own  contractor.  Could  the  appellant 
escape  responsibility  for  creating  the  dangerous  situation 
resulting  in  the  injuries  to  the  plaintiff  by  interposing  the 
contract  which  it  made  for  the  very  thing  which  created  the 
danger?  We  have  here  adopted  the  argument  of  Judge  Com- 
STOCK  in  Starrs  v.  CUy  of  Utica  (17  N.  Y.  104,  108.)  We 
think  the  Storra  case  points  out  the  precise  groimd  upon  which 
the  liability  of  the  appellant  herein  should  rest.  The  criticism 
in  that  case  of  Blake  v.  Ferris  (5  N.  Y.  48)  by  Judge  Comstock 
and  his  discussion  of  the  other  cases  referred  to  in  the  opinion 
makes  clear  the  proposition  that  the  appellant  could  not 
escape  responsibility  for  the  performance  of  the  duty  involved 
by  letting  the  contract  for  the  work  to  an  independent  con- 
tractor. The  view  of  the  law  so  forcibly  expressed  in  the 
Starrs  case  is  sustained  in  Turner  v.  City  of  Newburgh  (109 
N.  Y.  301)  and  Deming  v.  Terminal  Railway  of  Buffalo  (169 
id.  1).  It  is  entirely  clear  that  the  appellant  could  not  be 
held  responsible  for  the  collateral  negligence  of  Saltarelli,  the 
independent  contractor.  The  cases  relied  upon  by  the  appel- 
lant are  easily  distinguished  from  the  case  at  bar.  {Berg 
V.  ParsonSy  156  N.  Y.  109;  Uppington  v.  City  of  New  Yorky 
165  id.  222;  Froelich  v.  City  of  New  York,  199  id.  466;  SmyO. 
V.  City  of  New  York,  203  id.  106.) 

In  the  Berg  case  it  appeared  that  the  plaintiff  and  defendant 
were  owners  of  adjoining  pieces  of  real  estate  in  the  city 
of  New  York.  Upon  the  plaintiff's  property  there  was  a 
dwelling  house.  The  defendant's  property  was  vacant  and 
was  covered  with  a  mass  of  rock  which  extended  above  the 
curb.  The  defendant  made  a  contract  with  one  Tobin  to 
excavate  his  plot  to  the  depth  of  ten  feet  below  the  curb 
line,  preparatory  to  building  thereon.    In  the  performance 
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of  the  contract,  Tobin  appears  to  have  proceeded  unskillfully. 
and  with  considerable  recklessness  and,  in  the  work  of  blasting 
he  caused  some  damage  to  the  plaintiff's  house  within  and 
without.  Although  it  was  held  by  a  divided  court  that 
the  plaintiff  was  not  entitled  to  recover,  it  is  apparent  that 
the  negligence  was  solely  the  collateral  negligence  of  the 
contractor. 

In  the  Uppington  case  the  city  of  New  York  had  let  to 
independent  contractors  the  construction  of  a  sewer  in  one 
of  its  streets.  The  sewer  was  built  wholly  in  the  street  without 
encroaching  upon  private  property.  The  city  had  the  right 
to  use  the  street  for  that  purpose  so  long  as  it  did  not  encroach 
upon  the  property  of  abutting  owners.  The  claim  of  the 
plaintiff  was  that  the  work  of  constructing  the  sewer  caused 
the  ground  in  front  of  her  premises  to  settle  and  thereby 
her  house  was  injured.  The  court  held  that  the  city  was 
not  liable  in  any  event  and  that  the  contractors  would  be 
liable  for  any  negligence  resulting  in  the  injiny  to  the  plain- 
tiff's property.  Here  again  was  a  case  where  if  there  were 
any  negligence  it  would  have  been  the  collateral  negligence 
of  the  contractors. 

There  is  nothing  in  the  Froelich  case  conflicting  with  the 
view  we  have  expressed. 

In  the  Smyth  case  plaintiff's  abutting  property  was  injured 
by  an  explosion  of  dynamite  used  by  a  subcontractor  of  the 
general  contractor  and  it  was  held  that  the  city  was  not 
liable  although  the  general  contractor  and  the  subcontractor 
would  be  liable  for  any  negligence  in  the  premises.  Here 
again  was  the  case  of  collateral  negligence  of  the  contractor 
and  subcontractor. 

So  that  in  the  case  at  bar  the  api)ellant  as  owner  is  liable 
at  common  law  for  depriving  the  adjoining  land  on  which 
the  plaintiff  is  a  tenant  of  the  lateral  support  to  which  it 
was  entitled. 

But  the  counsel  for  the  appellant  argues  that  the  appellant's 
liability  is  confined  to  such  damages  as  were  suffered  by  the 
plaintiff's  landlord  to  his  land,  if  any,  leaving  the  plaintiff 
without  remedy.  If  that  view  is  correct,  then,  if  the  owner 
of  the  adjoining  land,  that  is,  the  plaintiff's  landlord,  had 
been  dropped  into  the  excavation  and  injured  as  the  plaintiff 
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was,  he  also  would  have  been  without  remedy  for  his  personal 
injuries.  We  do  not  take  tJiat  view  of  the  law.  The  plaintiflf, 
the  tenant,  had  all  the  rights  of  her  landlord  to  the  use  of 
the  walk  and  is  entitled  to  damages  for  personal  injuries 
caused  by  one  violating  those  rights.  The  jury  have  foimd 
that  the  plaintiff  suffered  injuries  as  the  direct  result  of  the 
failure  of  the  appellant  to  perform  a  duty  which  it  owed  to 
her  and  it  would  be  a  reproach  to  our  judicial  system  if  the 
appellant  could  escape  liability  upon  a  ground  so  utterly 
devoid  of  the  first  element  of  justice. 

The  counsel  for  the  appellant  further  argues  that,  assuming 
that  the  rights  of  the  tenant  in  the  respect  mentioned  are 
the  same  as  those  of  the  landlord,  the  recovery  here  cannot 
be  sustained  because  the  right  to. the  lateral  support  of  the 
soil  is  confined  solely  to  the  land  in  a  state  of  nature  with  no 
superincumbent  burden  like  the  walk  and  without  the  addi- 
tional burden  of  the  weight  of  a  hiunan  being.  No  case  is 
cited  to  sustain  any  such  doctrine.  But  the  proof  here  is 
that  neither  the  weight  of  this  little  two-foot  walk  nor  this 
woman's  weight  had  anything  to  do  with  the  imdermining 
of  the  walk.  The  soil  that  supported  the  walk  had  disappeared 
before  the  plaintiff  reached  the  point  where  the  walk  went 
down  with  her.  ^Suppose  there  had  been  no  cement  walk 
and  in  its  place  simply  a  pathway  made  by  the  tread  of  the 
feet  of  the  tenants  of  the  lot  upon  the  surface  of  the  earth 
in  its  natural  state  and  there  had  been  a  depression  in  such 
walk  at  the  point  of  the  accident  caused  in  the  same  manner 
and  of  the  same  size  as  that  into  which  the  blocks  of  the  cement 
walk  on  which  the  plaintiff  stepped,  dropped,  and  she  had 
stepped  into  the  depression  and  been  injured  in  consequence 
thereof.  Would  there  be  any  doubt  about  the  negligence 
of  the  defendant?  Does  the  fact  that  the  blocks  of  cement 
went  down  with  her  affect  the  question  of  the  defendant's 
negligence?    It  seems  to  us  that  it  does  not. 

We  think  the  appellant's  liability  may  properly  be  upheld 
upon  its  failure  to  perform  its  duty  not  to  withdraw  from 
the  soil  of  the  adjoining  lot  its  lateral  support  and  that  this 
view  finds  support  in  Riley  v.  Continiuyus  Rail  Joint  Co.  (110 
App.  Div.  787;  affd.,  193  N.  Y.  643). 

The  trial  court  permitted  the  jury,  as  it  already  appears, 
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to  consider  the  failure  of  the  appellant  to  comply  with  section 
73  of  the  ordinances  of  the  city  of  Buffalo  as  some  evidence 
of  negligence  on  its  part  in  connection  with  the  other  evidence 
in  the  case.  The  appellant  argues  that  such  effect  cannot 
be  given  to  this  provision  in  the  ordinances  because  the 
common  coimcil  had  no  authority  imder  the  powers  delegated 
to  it  by  the  Legislature  to  pass  an  ordinance  for  such  piupose. 
(Laws  of  1891,  chap.  105,  with  amendments,  constituting  the 
charter  of  the  city  of  Buffalo  under  which  the  ordinances 
were  enacted.)  Sections  72  and  73  of  the  ordinances  were 
received  in  evidence.  Section  72  has  no  special  bearing  upon 
the  case  except  in  its  first  paragraph  which  introduces  the 
subject  of  excavation.  We  need  not,  therefore,  pass  upon  its 
validity.  Section  73  is  simply  a  regulation  in  harmony  with 
and  to  carry  out  the  common-law  rule  for  lateral  support 
to  the  soil.  It  is  fully  authorized  by  subdivision  5  of  section 
17  of  the  charter  which  empowered  the  common  council  "  to 
prescribe  general  regulations  ifor  the  erection  of  all  buildings 
in  the  city."  •The  appellant  was  engaged  in  erecting  a  building 
and  the  excavation  in  question  was  part  of  the  work.  We 
think  that  subdivision  11  of  section  17  of  the  charter,  usually 
referred  to  as  "  the  general  welfare  clause,"  clothed  the  common 
council  with  the  power  to  pass  this  ordinance.  At  the  time  of 
the  passage  of  the  statute  forming  the  charter  of  the  city  of 
Buffalo  it  was  a  large  growing  city.  Land  had  become  very 
valuable.  Building  regulations  were  necessary  and  might  well 
have  been  enacted  by  the  conmion  coimcil  in  the  exercise 
of  the  police  power.  The  learned  coimsel  for  the  appellant 
says  in  his  brief:  "  We  know  of  no  case  in  which  an  ordinance 
has  been  accorded  the  effect  of  abrogating  a  settled  rule  of 
common  law.  The  Legislatin-e  may  abrogate,  but  it  is  not 
conceivable  that  a  city  coimcil  may  with  impunity  set  aside 
an  established  doctrine  and  create  a  new  cause  of  action." 

There  was  no  attempt  by  the  city  council  in  the  enactment 
of  section  73  of  the  ordinances  to  abrogate  a  settled  rule  of 
the  common  law.  The  purpose  was  to  enforce  a  settled  rule 
of  the  common  law  and  in  that  purpose  to  require  certain 
specific  acts  to  be  performed  to  make  more  certain  the 
observance  of  the  rule  of  the  common  law. 

We  agree  with  the  learned  trial  judge  that  the  plaintiff 
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rather  than  the  appellant  might  complam  of  his  rulings  on 
the  trial  and  that  the  appellant's  rights  were  fully  protected 
at  every  stage  of  the  trial. 

It  follows  that  the  judgment  and    order   appealed  from 
should  be  afiirmed. 

All  concurred. 

Appeal  as  against  defendants  Shaffer  dismissed  by  consent. 
Judgment  and  order  afi^med,  with  costs. 


Adelbert  Bowden,  Respondent,  v.  The  Lehigh  Valley 
Railroad  Company,  Appellant. 

Fourth  Department,  May  9,  1917. 

Railroad  —  negligence  —  injury  to  motorcyclist  at  grade  crossing  — 
evidence  not  Justifying  recovery  —  contributory  negligence. 

Action  to  recover  damage  for  personal  injuries  sustained  by  the  plaintiff 
who,  while  riding  a  motorcycle  across  a  raihoad  crossing,  was  struck  by 
the  defendant's  train.  The  plaintiff  had  previously  ridden  over  this 
crossing  and  was  familiar  with  the  locality;  he  did  not  reduce  the  speed  of 
his  machine  which  was  moving  approximately  ten  miles  an  hour  imtil  he 
was  within  eight  or  ten  feet  of  the  track  upon  which  the  train,  a  fast 
express,  was  approaching  and  at  a  time  when  it  was  only  from  fifty  to 
seventy-flve  feet  away.  There  was  a  great  preponderance  of  evidence  to 
the  effect  that  the  train  gave  warning  by  bell  and  whistle  as  it  approached 
the  crossing.  On  all  the  evidence,  heLd^  that  a  judgment  for  the  plaintiff 
should  be  reversed  in  that  no  negligence  upon  the  part  of  the  railroad 
company  was  established  and  because  the  plaintiff  was  guilty  of  contrib- 
utory negligence  as  a  matter  of  law,  and  that  the  defendant's  motion  for 
a  direction  of  a  verdict  should  have  been  granted. 

Appeal  by  the  defendant,  The  Lehigh  Valley  Railroad 
Company,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  county 
of  Monroe  on  the  20th  day  of  July,  1916,  upon  the  verdict 
of  a  jury  for  $10,150,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  22d  day  of  Jime,  1916,  denying  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 
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HvbbeUy  TayloTy  Goodwin  &  Moser  [Clarence  P.  Moser  of 
counsel],  for  the  api)ellaiit. 

BerMey  &  MacFarlane  [WiUiam  MacFarUme  of  counsel], 
for  the  respondent. 

FooTE,  J.: 

Plaintiff  has  recovered  a  verdict  for  personal  injxuies  sus- 
tained in  a  collision  between  the  motorcycle  on  which  he 
was  riding  and  one  of  defendant's  fast  trains  at  a  highway 
crossing  in  the  town  of  Mendon,  Monroe  county,  on  May 
28,  1914. 

Upon  this  appeal  we  are  asked  to  hold  that  there  was  no 
proof  of  defendant's  negligence  or  of  plaintiff's  freedom  from 
contributory  negligence  sufficient  to  warrant  the  submission 
of  those  questions  to  the  jury,  and  that  defendant's  motion 
for  a  direction  of  a  verdict  in  its  favor  at  the  close  of  all  the 
evidence  should  have  been  gran^ted.  I  think  defendant's  con- 
tention is  correct  and  that,  as  matter  of  law,  defendant  was 
entitled  to  a  direction  of  a  verdict  in  its  favor. 

On  a  former  trial  the  jury  rendered  a  verdict  in  favor  of 
defendant.  This  verdict  was  set  aside  by  the  trial  court  on 
plaintiff's  motion  because  of  the  misconduct  of  one  of  the 
jurors  in  visiting  and  inspecting  the  scene  of  the  accident 
during  the  trial.  That  order  we  affirmed.  (173  App.  Div. 
918.)  Some  additional  witnesses  were  produced  on  the  last 
trial  and  the  case  is,  I  think,  stronger  in  favor  of  defendant. 

There  is  no  substantial  dispute  as  to  the  facts.  The  accident 
happened  just  after  sunset  and  while  it  was  still  daylight. 
Plaintiff  was  thirty-eight  years  of  age  and  weighed  267i 
pounds.  He  was  riding  a  twin-cylinder  Pope,  seven  or  eight 
horse-power  motorcycle  weighing  230  to  240  poimds.  He 
had  been  accustomed  to  ride  motorcycles  since  1905. 

On  the  afternoon  of  the  day  of  the  accident  he  had  ridden 
his  motorcycle  from  the  city  of  Rochester  to  Clifton  Springs, 
passing  over  this  crossing.  He  left  Clifton  Springs  to  return 
about  seven  o'clock  and  arrived  at  the  crossing  about  an 
hour  later.  During  the  last  450  feet  or  more  before  he  reached 
the  crossing,  he  was  traveling  at  a  speed  oif  eight  to  ten  miles 
per  hour  according  to  his  testimony,  as  indicated  by  his 
speedometer,  and  at  the  rate  of  about  twelve  miles  per  hour 
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according  to  the  opinion  of  persons  who  were  on  the  highway. 
The  road  is  an  improved  State  road.  Defendant's  tracks 
at  the  crossing  are  about  three  feet  above  the  general  level 
of  the  road  on  either  side.  The  highway  crosses  the  tracks 
substantially  at  right  angles.  Plaintiff  approached  the  cross- 
ing from  the  south  and  the  train  which  struck  him  was  running 
east  on  the  most  southerly  of  the  two  tracks.  Plaintiff  did 
not  reduce  the  speed  of  his  motorcycle  imtil  he  was  within 
eight  or  ten  feet  of  the  south  or  nearest  rail  of  the  south  track. 
On  the  contrary  he  applied  more  power  so  as  to  maintain 
the  same  speed  on  the  ascending  grade  at  the  crossing.  He 
then  discovered  the  approach  of  the  train,  threw  out  the 
clutch  and  put  on  his  brakes  and  attempted  to  and  did  stop, 
but  not  until  the  front  wheel  of  his  motorcycle  was  on  the 
south  rail,  where  he  was  struck.  The  train  was  one  of 
defendant's  fast  mail  and  express  trains,  running  on  about 
its  schedule  and  at  the  rate  of  fifty  miles  an  hour. 

There  is  a  hamlet  of  about  300  inhabitants  at  and  near 
this  crossing,  not  incorporated  as  a  village,  and  defendant 
maintains  crossing  gates  and  a  signal  bell,  but  neither  the 
gates  nor  the  bell  are  operated  except  between  seven  a.  m. 
and  six  p.  m.  Plaintiff  had  been  over  this  crossing  on  two 
or  three  previous  occasions  and  was  familiar  with  it  to  that 
extent.  It  does  not  appear  whether  he  was  aware  that  the 
gates  were  not  operated  after  six  p.  m.,  but  there  is  a  notice 
to  that  effect  upon  a  signboard  at  the  crossing  and  he  does 
not  claim  to  have  been  misled  by  the  open  gates. 

From  the  crossing  in  each  direction  defendant's  tracks  curve 
toward  the  south  for  about  320  feet  east  of  the  crossing,  and 
about  943  feet  west  of  the  crossing,  on  about  a  two-degree 
curve.  Buildings,  trees  and  shrubbery  obstructed  plaintiff's 
view  toward  the  west  more  or  less  for  about  400  feet  before 
he  reached  the  crossing.  He  had,  however,  a  partial  view 
toward  the  west  between  the  last  two  houses  nearest  to  the 
railroad,  where  apparently  by  careful  observation  he  could 
have  seen  the  train.  The  distance  between  these  houses  was 
twenty-four  feet.  An  outhouse  and  trees  and  a  church  shed 
obstructed  the  view  between  these  houses  to  some  extent, 
sufficient  perhaps  to  excuse  his  failure  to  see  the  train  even 
if  he  looked,  as  he  says  he  did,  because  of  the  rate  of  speed 
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at  which  he  was  traveling.  The  last  house  on  the  west 
side  of  the  road  was  thirty-eight  feet  from  the  south  track. 
After  passing  this  house  the  view  toward  the  west  is  imob- 
structed.  At  forty-two  feet  from  the  first  track  the  head 
of  an  engine  coming  from  the  west  can  be  seen  at  a  distance 
of  412  feet  from  the  crossing,  and  this  view  widened  rapidly 
as  plaintiff  proceeded  toward  the  crossing  imtil  at  the  crossing 
it  could  be  seen  at  a  distance  of  915  feet  away.  On  the 
opposite  side  toward  the  east  the  last  house  stands  100  feet 
south  of  the  tracks.  Some  trees  and  shrubbery  obstruct  the 
view  more  or  less,  but  thirty  feet  from  the  first  rail  all 
obstructions  have  been  passed  and  there  is  a  clear  view  to 
the  east  along  the  tracks  for  2,000  feet. 

Plaintiff  claims  to  have  looked  toward  the  west  at  three 
different  points  as  he  approached  the  crossing.  The  first 
point  was  about  three  himdred  feet  from  the  crossing,  where 
he  says  he  looked  between  two  buildings  but  could  see  nothing 
because  of  the  obstructions.  The  next  point  was  about  one 
hundred  feet  south  of  the  first  track.  This  is  the  point 
between  the  last  two  houses  where  the  view  is  obstructed  as 
stated.  He  saw  nothing  there.  He  continued  on  at  the  same 
rate  of  speed  imtil  he  came  to  the  northeast  comer  of  the 
last  house,  which  is  thirty-eight  feet  from  the  track,  when 
he  glanced  to  the  west  and  saw  nothing  though  the  engine 
and  part  of  the  train  must  then  have  been  in  sight.  He  then 
looked  to  the  east  and  continued  looking  to  the  east  imtil, 
as  he  says,  he  got  to  a  point  where  he  had  passed  the  shrubbery 
and  all  obstructions,  when  he  again  glanced  to  the  west  and 
saw  the  engine  bearing  down  upon  him  only  fifty  to  seventy- 
five  feet  away;  He  was  then  about  ten  feet  from  the  first 
track  and  too  near  to  stop  at  the  speed  he  was  traveUng. 
He  says  at  that  rate  he  could  stop  his  motorcycle  in  about 
fourteen  feet. 

At  about  450  feet  from  the  crossing  are  four  comers  made  by 
the  crossing  of  another  highway.  At  this  point  a  number  of 
boys  had  been  playing  ball  and  were  making  some  noise. 
Just  as  he  passed  these  boys  the  engine  soimded  a  whistle, 
giving  the  usual  signal  —  two  long  and  two  short  blasts. 

There  is  another  highway  crossing  of  the  railroad  about 
915  feet  westerly  from  the  crossing  where  plaintiff  was  injured, 
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and  the  whistling  posts  for  each  of  these  crossings  are  located 
each  about  1,500  feet  west  of  each  crossing.  Thus  the  engine 
signals  for  these  two  crossings  of  a  train  moving  at  the  rate  of 
50  miles  per  hour  are  given  near  together. 

Thirty-one  persons  were  sworn  as  witnesses  upon  the 
question  of  the  signals  given  by  this  engine.  All  but  two  of 
these  witnesses  were  within  475  feet  or  less  of  this  crossing, 
except  thirteen  who  were  on  the  train. 

Seven  of  them  were  witnesses  for  the  plaintiflF.  Five  of 
these  heard  the  whistle  for  the  crossing.  One,  a  girl  fifteen 
years  of  age  who  was  between  the  two  houses  nearest  to  the 
crossing  on  the  west  side,  did  not  hear  the  whistle  but  did 
hear  the  noise  of  the  train.  The  other  does  not  remember 
whether  he  heard  it  or  not.  Three  of  plaintiff's  witnesses  did 
not  hear  the  engine  bell.  Two  do  not  know  whether  it  was 
rung  or  not  and  two  do  not  remember. 

Twenty-four  witnesses  were  called  by  defendant.  Ten  of 
these  were  employees  of  the  company  and  fourteen  were  not. 
Nine  of  the  fourteen  who  were  not  employees  heard  the  engine 
whistle  for  both  crossings,  and  five  for  one  crossing.  Six 
employees  who  were  on  the  train  heard  the  whistle  for  both 
crossings.  Three  employees  not  on  the  train  heard  the  whistle 
for  both  crossings  and  one  employee  not  on  the  train  heard 
the  whistle  for  one  crossing. 

Of  the  nine  who  were  not  employees  and  who  heard  the 
whistle  for  both  crossings,  three  were  United  States  govern- 
ment mail  clerks  on  the  train  and  four  were  United  States 
Express  Company's  clerks  and  messengers  on  the  train.  Three 
of  the  mail  clerks  heard  the  engine  bell  ring  as  they  opened 
the  car  door  just  at  the  time  of  the  accident.  Two  of  the 
express  company's  clerks  do  not  know  whether  the  bell  was 
rung  or  not,  and  two  were  not  questioned  on  that  subject. 
One  of  defendant's  witnesses,  not  an  employee  of  the  company, 
did  not  hear  the  bell.  Two  do  not  know  whether  the  bell  was 
rung  or  not,  and  four  were  not  questioned  on  that  subject. 
Five  employees  heard  the  bell,  one  only,  the  engineer,  being 
on  the  train.  Two  employees  on  the  train  heard  the  bell 
as  the  train  came  to  a  stop,  but  not  before.  One,  the  fireman 
on  the  train,  did  not  notice  whether  the  bell  was  ringing  or 
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not.  One  brakeman  on  the  train  could  not  hear  whether  the 
bell  was  ringmg,  and  one,  the  conductor  on  the  train^  was 
not  questioned  on  that  subject. 

Of  all  these  thirty-one  witnesses  near  the  scene  of  the 
accident,  twenty-nine  heard  the  engine  signal  its  approach 
to  this  crossing  by  its  whistle,  while  only  one,  besides  the 
plaintiff,  a  fifteen-year-old  girl  standing  between  the  houses, 
failed  to  hear  it,  and  one  does  not  remember  whether  he  heard 
it  or  not.  Ten  of  the  thirty-one  witnesses  heard  the  bell, 
and  none  of  the  others  testified  that  it  was  not  ringing.  Three 
testified  that  they  did  not  hear  it,  and  the  others  who  were 
asked  either  say  that  they  do  not  know  or  do  not  remember. 

It  is  not  claimed  that  any  conditions  exist  at  this  crossing 
requiring  other  signals  than  by  bell  or  whistle  different  from 
the  conditions  which  exist  at  most  railroad  crossings  in  the 
country.  It  is  much  traveled  for  a  coimtry  road  and  gates 
are  maintained  during  the  day  time,  but  not  so  far  as  appears 
because  adequate  signals  cannot  be  given  by  the  engineer. 

We  thus  have  the  question  whether  defendant  can  be  held 
negligent  for  failing  to  give  adequate  warning  when  the  warn- 
ing which  it  did  give  was  heard  by  twenty-nine  persons  who 
happened  to  be  in  the  vicinity  of  the  crossing,  none  of  them  so 
placed  as  to  be  better  able  to  hear  than  plaintiff,  imless  it 
be  those  who  were  on  the  train  and  two  employees  of  the 
company  who  were  somewhat  nearer  to  the  train  than  was  he. 

The  duty  of  the  engineer  was  to  give  such  warning  as  would 
be  heard  by  persons  who  were  listening  attentively.  That  he 
did  give  such  a  warning  is  clearly  demonstrated  by  the  evidence 
which  is  imdisputed,  for  his  signals  were  heard  by  at  least 
sixteen  persons  in  the  vicinity  of  this  crossing,  no  one  of  whom 
was  intending  to  go  over  the  crossing  and  so  imder  the  duty 
which  rested  upon  plaintiff  to  be  attentive  and  vigilant. 
Nearly  all  of  these  twenty-nine  persons,  except  perhaps  those 
who  were  on  the  train,  were  in  no  better  position  to  hear  the 
signals  than  was  plaintiff.  They  were  no  nearer  to  the  engine 
when  the  signals  were  given  than  plaintiff,  except  two  of 
them.  Thus  defendant  has  clearly  demonstrated  that  plain- 
tiff's failure  to  hear  the  signals  was  not  because  they  were  not 
loud  enough  to  be  heard,  and,  therefore,  entirely  adequate  as 
signals.     If  plaintiff  did  not  hear  them,  as  he  says,  his  failure 
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to  hear  can  only  be  explained  on  the  theory  that  his  hearing 
was  defective  or  that  the  noise  of  his  motorcycle  prevented. 
There  was  some  noise  and  shouting  by  the  boys  who  had  been 
playing  ball  at  about  the  time  the  whistle  was  blown  for  one 
of  the  crossings^  but  this  did  not  prevent  all  the  witnesses  who 
were  in  the  immediate  vicinity  of  these  boys  and  the  boys 
themselves  from  hearing  the  whistle.  The  railroad  company 
was  not  required  to  anticipate  that  the  plaintiff  would  not 
hear  signals  because  he  was  riding  upon  a  noisy  machine  or 
because  his  hearing  was  defective.  Adequate  signals  are  such 
as  can  be  heard  by  persons  who  are  listening  attentively,  whose 
hearing  is  unimpaired  and  who  are  not  themselves  making 
so  much  noise  as  to  prevent  hearing  the  signals  which  are 
customarily  given  at  railroad  crossings.  No  traveler  on  the 
highway  expects  to  hear  any  other  signals  at  the  ordinary 
country  crossing  than  those  given  by  whistle  or  by  bell  or  by 
both.  He  knows,  or  should  know,  that  if  the  noise  of  his 
vehicle  will  prevent  his  hearing  these  customary  signals  then 
he  will  be  without  warning  and  should  govern  himself  accord- 
ingly. Railroad  companies  are  not  required  by  law  to  antici- 
pate that  a  traveler  so  situated  that  he  cannot  hear  the 
customary  signals  because  of  the  noise  of  the  machine  he  is 
riding  will  proceed  onto  a  crossing  without  taking  such  other 
precautions  as  an  ordinarily  prudent  man  would  deem  neces- 
sary for  his  safety. 

I  am  of  the  opinion  that  no  negligence  of  the  railroad  com- 
pany was  established.  I  am  also  of  opinion  that  plaintiff 
failed  to  prove  the  absence  of  negligence  upon  his  part,  and 
that  he  was  not  entitled  to  have  that  question  submitted  to 
the  jiuy. 

Plaintiff^s  claim  is  that  he  looked  to  the  west  at  three 
different  places  before  his  last  look  which  proved  to  be  too 
late.  His  coimsel  contends  that  his  failure  to  discover  this 
train  at  either  time  was  because  of  the  obstruction  of  buildings, 
trees  and  shrubbery.  Plaintiff,  therefore,  knew  at  the  time 
he  arrived  at  the  point  about  forty  feet  from  the  track  where 
he  could  first  get  an  imobstructed  view  to  the  west  along  the 
north  side  of  the  last  house  that  he  had  had  no  clear  view  up 
to  that  point.  At  that  point  the  train  was  in  sight  but  he 
did  not  see  it.    He  says  he  glanced  to  the  west.     Either  this 
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glance  was  an  inattentive  one  or  it  was  taken  before  the  hoiise 
had  ceased  to  be  an  obstructi6n  to  his  view.  At  any  rate  it 
was  only  a  glance.  He  then  turned  to  look  to  the  east  long 
enough  to  satisfy  himself  that  no  train  was  coining  from  that 
direction,  and  when  he  again  turned  his  eyes  toward  the 
west  he  was  only  ten  feet  from  the  track,  and  the  engine  only 
fifty  to  seventy-five  feet  away.  During  all  of  this  time  his 
motorcycle  was  running  at  a  speed  of  eight  to  ten  miles  per 
hour,  with  more  power  applied  as  he  came  to  the  upgrade  to 
keep  up  that  rate  of  speed,  and  according  to  his  own  claim, 
it  was  a  rate  of  speed  so  great  as  not  to  give  him  sufficient 
time  to  look  eflfectivdy  in  both  directions  before  it  was  too 
late.  Down  to  the  time  he  gave  the  glance  to  the  west  near 
the  comer  of  the  house  he  had  received  no  information  as  to 
whether  a  train  was  coming  from  that  direction.  I  think 
he  was  negligent  as  matter  of  law  because  he  failed  to  reduce 
the  speed  of  his  machine  sufficiently  to  give  him  time  to  get  a 
clear  view  of  the  track  to  the  west  before  it  was  too  late.  AU 
thoughtful  persons  will  agree  that  one  who  drives  his  horses 
onto  a  railroad  crossing  at  a  gait  of  eight  to  ten  miles  per  hour 
and  applies  the  whip  to  keep  them  up  to  that  gait  where  he 
has  not  been  able  to  see  whether  a  train  is  coining  from  either 
direction  imtil  he  is  within  ten  feet  of  the  track  is  not  only 
negligent  but  reckless  and  foolhardy,  if  that  rate  of  speed 
does  not  permit  of  a  fair  view  in  both  directions  in  time  for 
him  to  stop  if  necessary.  While  ten  miles  per  hour  may  be  a 
moderate  speed  for  a  motor  vehicle,  still  it  is  true,  as  plaintiff's 
counsel  asserts,  that  it  put  plaintiff  within  ten  feet  of  the 
rail  while  he  was  looking  to  the  east  for  only  about  two  seconds 
and  before  he  could  get  a  fair  view  to  the  west.  There  may, 
of  course,  be  conditions  and  circumstances  surrounding  a 
railroad  crossing  that  will  excuse  such  a  rate  of  speed,  as  there 
may  be  circumstances  and  conditions  requiring  more  adequate 
signals  or  other  precautions  by  the  railroad  company,  but 
there  were  none  here. 

I  think  defendant's  motion  for  a  direction  of  a  verdict 
should  have  been  granted.  As  was  said  by  Judge  Martin 
in  McDonald  v.  Metropolitan  St.  R.  Co.  (167  N.  Y.  66): 
^'  So  long  as  a  question  of  fact  exists,  it  is  for  the  jury  and  not 
for  the  court.    If  the  evidence  is  insufficient,  or  if  that  which 
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has  been  introduced  is  conclusively  answered,  so  that  as  a 
matter  of  law  no  question  of  credibility  or  issue  of  fact  remains, 
then  the  question  being  one  of  law,  it  is  the  duty  of  the  court 
to  determine  it." 

It  follows  that  the  judgment  and  order  appealed  from 
should  be  reversed  and  judgment  directed  in  favor  of  defendant 
dismissing  the  plaintiff's  complaint,  with  costs. 

All  concurred. 

Judgment  and  order  reversed  and  judgment  directed  in 
favor  of  the  defendant  dismissing  the  complaint,  with  costs. 


WiLUAM  E.  Mastin,  Respondent,  v.  Johanna  Boland, 
Doing  Business  imder  the  Firm  Name  and  Style  of  the  Old 
Homestead  Dining  Room,  Appellant. 

Fourth  Department,  May  16,  1917. 

Sale  —  breach  of  warranty  as  to  quaUty  of  goods  —  counterclaim 
founded  upon  breach  of  warranty  —  Personal  Property  Law  con- 
strued—  notice  to  seUer. 

Where  in  an  action  to  recover  the  full  oontraot  price  of  canned  foods  sold  and 
delivered  to  the  defendant  the  court  finds  as  a  fact  a  breach  of  warranty 
as  to  the  quality  of  the  goods,  which  breach  is  set  up  as  a  counterclaim 
by  the  defendant,  it  was  error  for  the  court  to  allow  a  full  recovery  by  the 
plaintiff  upon  the  theory  that  the  counterclaim  for  breach  of  warranty  is 
ineffective  because  the  defendant  kept  and  used  the  goods  after  knowledge 
of  the  breach.  This,  because  under  the  Personal  Property  Law,  as 
amended,  the  defendant  on  discovering  the  breach  of  warranty  may  retain 
and  use  the  goods  and  recoup  her  danuiges  out  of  the  purchase  price, 
provided  she  gave  notice  to  the  plaintiff  of  the  breach  of  warranty  within 
a  reasonable  time  after  its  discovery  by  her. 

Where  it  api)ears  that  at  the  time  of  the  delivery  of  the  goods  the  defendant 
did  not  know  the  plaintiff's  name  or  address,  a  notice  of  breach  of  warranty 
given  three  weeks  later  when  the  plaintiff  called  to  collect  the  price  was 
given  within  a  reasonable  time. 

Appeal  by  the  defendant,  Johanna  Boland,  from  an  order 
of  the  County  Court  of  Onondaga  county,  entered  in  the 
ofBce  of  the  clerk  of  said  county  on  the  19th  day  of  December, 
1916,  affirming  a  judgment  of  the  Municipal  Court  of  the 
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City  of  Syracuse  in  plaintiff's  favor  and  also  from  the  judg- 
ment entered  in  said  clerk's  office  on  the  19th  day  of  December, 
1916,  affirming  said  Municipal  Court  judgment  pursuant  to 
the  order  appealed  from. 

Hand  &  Michad  [P.  Sidney  Hand  of  counsel],  for  the 
appellant. 

WiUiam  F.  Hodge,  for  the  respondent. 

FooTB,  J.: 

The  decision  as  first  made  by  the  Municipal  Court  judge 
clearly  indicates  that  he  found  with  defendant  as  to  the 
warranty,  its  breach,  and  that  the  defendant  sustained 
damages  thereby  which  constituted  a  good  counterclaim. 
His  subsequent  order  modifying  his  first  decision  permitted 
plaintiff  to  recover  the  full  contract  price  for  the  goods  delivered 
and  allowed  nothing  upon  the  coimterclaim.  We  cannot 
assume  that  he  intended  to  find  the  facts  differently.  His 
decision  indicates  that  while  finding  the  facts  in  favor  of 
defendant,  he  held  her  not  entitled  to  recover  upon  her  counter- 
claim because  she  had  kept  and  used  the  goods  after  full 
knowledge  of  the  breach  of  the  alleged  warranty,  or  the 
failure  of  the  goods  delivered  to  correspond  in  description 
with  the  goods  purchased.  We  think  the  learned  judge  in 
so  deciding  has  failed  to  give  effect  to  sections  93,  95,  130  and 
150  of  the  Personal  Property  Law  (Consol.  Laws,  chap.  41 ; 
Laws  of  1909,  chap.  45),  as  added  by  chapter  571  of 
the  Laws  of  1911.  By  these  sections,  if  the  goods  delivered 
were  not  the  variety  of  canned  vegetables  which  defendant 
purchased  and  which  plaintiff  represented  them  to  be,  as  she 
alleges,  then,  even  though  the  contract  was  executory,  defend- 
ant had  the  right  to  retain  and  use  the  goods  after  discovering 
that  they  were  not  as  represented,  and  recoup  her  damages 
out  of  the  purchase  price,  provided  she  gave  notice  to  plain- 
tiff of  the  breach  of  his  promise  or  warranty  within  a  reasonable 
time  after  its  discovery  by  her.  If  it  be  true,  as  claimed  by 
defendant,  that  she  did  not  know  at  the  time  the  goods  were 
delivered  plaintiff's  name  or  address,  then  we  think  the  notice 
which  she  did  give  about  three  weeks  after  the  sale,  when 
plaintiff  called  at  her  house  to  collect  his  pay,  was  within  a 
reasonable  time. 
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The  judgments  of  the  County  Court  and  the  Municipal 
Court  should  be  reversed,  with  costs  in  this  court  and  in  the 
courts  below  to  abide  the  event,  and  a  new  trial  ordered  in 
the  Municipal  Court. 

All  concurred. 

Judgment  of  County  Court  and  judgment  of  Municipal 
Court  reversed,  with  costs  in  this  court  and  the  courts  below 
to  the  appellant  to  abide  the  event,  and  a  new  trial  granted, 
to  be  had  in  the  Municipal  Court  on  the  29th  day  of  May, 
1917,  at  ten  a.  m. 


Angie  M.  Booth  and  Mary  T.  Sxjtphen,  Respondents,  v. 
William  H.  Wellington  Knipe  and  Waterside  Land 
Corporation,  Appellants. 

First  Department,  June  8,  1917. 

Baal  property  —  covenant  to  erect  building  construed  —  when 
covenant  does  not  run  with  land  and  is  not  enf orcible  by  other 
grantees  —  use  of  residence  by  physician  as  private  maternity 
hospital. 

A  oovenant  whereby  a  grantee,  for  hunself ,  his  heirs  and  assigns,  agreed 
with  the  grantor  that  within  two  years  from  the  date  of  the  deed  he  would 
cause  to  be  erected  and  fully  completed  upon  the  lands  a  first  class  biulding 
adapted  for,  and  which  shall  be  used  only  as,  a  private  residence  for  one 
family,  and  which  shall  conform  to  certain  plans,  is  not  a  restrictive 
covenant  running  with  the  land,  and  hence  is  not  enforcible  by  another 
grantee  holding  under  a  deed  from  the  same  grantor  containing  a  similar 
oovenant.  Such  covenant  is  a  personal  agreement  with  the  grantor  to 
erect  a  building  for  a  particular  use  within  a  specified  period,  and  did 
not  continue  binding  upon  subsequent  purchasers  until  the  erection  of 
the  building. 

But  a  grantee  of  lands  on  which  a  building  had  been  erected  in  compliance 
with  said  covenant  has  a  standing  in  court  to  enforce  the  covenant,  if 
binding,  against  another  grantee,  although  she  owns  other  lands  pur- 
chased from  the  same  grantor  on  which  such  building  has  not  been  erected 
as  required  by  the  covenant. 

A  restrictive  agreement  or  covenant  with  respect  to  the  use  of  demised 
premises  is  to  be  construed  most  favorably  to  the  grantee. 

In  any  event,  a  case  for  the  equitable  enforcement  of  the  aforesaid  oovenant 
has  not  been  made  out  where  a  building  in  compliance  therewith  was 
actually  erected  on  the  lands  now  held  by  the  defendant,  for  there  was ' 
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no  limitation  of  time  during  which  the  building  was  to  be  used  as  a  private 
residence,  and  henoe  the  building  might  have  been  demolished  and  another 
erected  and  used  for  other  purposes. 
Moreover,  there  is  no  violation  of  the  covenant  where  the  defendant,  a 
physician,  uses  the  building  as  a  private  residence  and  in  addition  merely 
lodges  and  treats  maternity  patients,  and  indicates  such  professional 
business  by  an  inconspicuous  sign. 

Appeal  by  the  defendants,  William  H.  Wellington  Knipe 
and  another,  from  an  order  of  the  Supreme  Court,  made  at 
the  New  York  Special  Term  and  entered  in  the  oflBce  of  the 
clerk  of  the  county  of  New  York  on  the  13th  day  of  March, 
1917,  contiQuing  an  injunction  pendente  lite  restraining  the 
alleged  violation  of  a  restrictive  covenant. 

James  A.  FarreU  [Louis  Bevier,  Jr.,  with  him  on  the  brief], 
for  the  appellant  Knipe. 

George  L.  Ingraharriy  for  the  appellant  Waterside  Land 
Corporation. 

Theodore  W.  Morris,  Jr.,  for  the  respondent  Sutphen. 

Robert  F.  Greacen,  for  the  respondent  Booth. 

Laughlin,  J.: 

On  the  26th  day  of  June,  1896,  one  Sutphen,  who  then 
owned  the  entire  frontage  on  Riverside  Drive  between  Seventy- 
second  and  Seventy-third  streets  in  the  city  of  New  York, 
filed  a  subdivision  map  thereof  in  the  office  of  the  register 
of  the  county  of  New  York.  On  the  twenty-ninth  day  of 
the  same  month  he  conveyed  lot  No.  21  shown  on  the  sub- 
division map  to  one  Kleeburg.  The  deed  contained  the 
following:  "  But  this  conveyance  is  made  by  the  said  parties 
of  the  first  part  to  the  said  party  of  the  second  part,  on  the 
agreement  that  he,  the  said  party  of  the  second  part,  his 
heirs  and  assigns,  shall  within  two  years  from  the  date  hereof 
cause  to  be  erected  and  fully  completed  upon  said  lot,  a  first- 
class  building,  adapted  for  and  which  shall  be  used  only  as 
a  private  residence,  for  one  family,  and  which  shall  conform 
to  the  plans  made  or  being  made  by  P.  H.  Gilbert,  architect. 
No.  18  Broadway,  New  York  City,  for  the  whole  front  between 
Seventy-second  and  Seventy-third  streets,  on  Riverside  Drive, 
and  said  conveyance  is  made  and  said  lot  is  sold  upon  that 
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condition."  The  grantee  erected  on  the  premises  a  dwelling 
house  in  conformity  with  the  agreement  contained  in  the 
deed,  but  whether  within  the  time  specified  does  not  appear. 
He  thereafter  occupied  the  house  as  a  family  residence,  and 
on  the  16th  of  October,  1907,  conveyed  to  a  grantee  by  the 
same  name,  who  on  the  4th  of  January,  1908,  deeded  the 
premises  to  one  Guggenheim,  during  whose  ownership  it  was 
used  for  a  period  by  a  tenant  as  a  private  boarding  house. 
On  the  30th  of  June,  1914,  Guggenheim  conveyed  to  the 
defendant  company,  and  it  leased  the  premises  to  the  defendant 
Knipe  for  the  term  of  five  years  from  the  15th  of  August, 
1915.  The  lease  contained  the  provision  that  the  premises 
should  be  used  by  Knipe ''  as  a  sanatorium,  and  not  otherwise." 
Knipe  was  a  physician  and  he  took  possession  of  the  house 
and  used  it  as  his  residence  and  as  a  private  hospital  or 
sanatorium,  and  received  and  administered  therein  to  women 
in  child  birth  the  treatment  known  as  "  twilight  sleep," 
having  from  one  to  three  patients  at  a  time;  but  made  no 
architectural  or  external  changes  in  the  building,  and  there 
was  no  external  evidence  of  its  use  other  than  the  doctor's 
small  professional  sign  at  the  entrance.  This  use  of  the 
premises  has  been  enjoined  as  violative  of  the  agreement  or 
condition  upon  which  the  premises  were  conveyed  by  Sutphen. 
On  the  18th  of  January,  1897,  Sutphen  conveyed  lot  25, 
which  was  part  of  the  premises  plotted  but  fronted  only  on 
Seventy-third  street  in  the  rear  of  the  lots  fronting  on  River- 
side Drive,  with  a  like  restrictive  covenant;  and  on  the  3d 
of  May,  1899,  he  conveyed  lot  19,  the  second  to  the  north 
of  the  premises  in  question,  with  a  like  restriction.  Thereafter 
and  on  the  17th  of  November,  1900,  Sutphen  died  leaving 
a  last  will  and  testament  giving  a  power  of  sale  to  Ins  executors. 
On  the  5th  of  May,  1906,  his  executors  conveyed  lot  22, 
adjoining  lot  21  on  the  north,  and  the  deed  contained  similar 
provisions.  On  the  20th  of  October,  1909,  the  plaintiff 
Booth  acquired  title  to  said  lot  22.  A  dwelling  house  has  been 
erected  on  that  lot  in  conformity  with  the  restrictive  covenant, 
which  she  occupies  as  a  private  residence,  but  it  does  not 
appear  when  or  by  whom  the  house  was  erected.  She  alleges 
also  that  she  is  the  owner  of  lot  20  which  adjoins  the  premises 
in  question  on  the  south,  and  lots  23  and  24,  which  lie  to 
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the  north  of  her  residence,  all  of  which  were  conveyed  by 
Sutphen's  executors  under  like  restrictions,  but  those  three 
lots  axe  still  vacant.  The  plaintiff  Sutphen  owns  lot  18  which 
fronts  on  the  curve  from  Seventy-second  street  into  Riverside 
Drive  and  is  the  third  lot  south  of  lot  21,  and  that  was  con- 
veyed with  similar  restrictions,  and  upon  it  has  been  erected 
a  house  in  accordance  with  the  agreement,  but  the  date  of 
erection  does  not  appear,  and  it  has  been  and  is  used  as  a 
private  dwelling  house.  There  was  erected  on  lot  19  a  house 
which  accords  with  the  agreement  and  it  has  been  and  still 
is  used  as  a  private  residence. 

The  plaintiffs  claim  that  the  agreement  contained  in  the 
conveyance  from  the  owner  who  plotted  the  premises  con- 
stitutes a  restrictive  covenant  with  respect  to  the  U9e  of  the 
fivBt  building  erected  which  runs  with  the  land,  and  that 
the  use  of  the  dwelling  house  on  lot  21  is  a  violation  thereof 
which  entitles  them  to  injunctive  relief.  It  is  unnecessary 
to  consider  the  claim  that  the  failure  of  the  plaintiff  Booth 
to  build  on  the  three  vacant  lots  owned  by  her  is  a  bar  to 
any  relief  on  her  part,  for  that  would  not  bar  relief  to  the 
plaintiff  Sutphen  upon  whose  lot  a  private  residence  has  been 
erected  and  is  used  as  such.  The  questions  presented  for 
decision  by  the  appeal,  therefore,  are  whether  this  was  a 
restrictive  covenant  running  with  the  land;  and  if  so  whether 
the  use  of  the  house  by  the  defendant  Knipe  constitutes  a 
violation  thereof.  It  is  a  general  rule  that  a  restrictive  agree- 
ment or  covenant  with  respect  to  the  use  of  demised  premises 
is  to  be  construed  most  favorably  to  the  grantee.  {SvUivan 
V.  Sprung,  170  App.  Div.  237;  Leans  v.  Ely,  100  id.  262; 
Clark  V.  Devoe,  124  N.  Y.  120;  Blackman  v.  Striker,  142  id.  555; 
Mitchell  V.  Reid,  192  id.  263;  MoUer  v.  Presbyterian  Hospital,  ft5 
App.  Div.  134;  Sonnv,  HeSberg,  38  id.  516;  Kitching  v.  Brawn, 
180  N.  Y.  414,  427.)  The  learned  counsel  for  the  appellants 
contend  that  this  should  not  be  construed  as  a  restrictive 
covenant  running  with  the  land,  but  as  a  mere  agreement 
on  the  part  of  the  grantee  and  perhaps  his  grantees  within 
two  years  with  respect  to  the  erection  and  use  of  the  building 
in  the  first  instance,  which  was  fully  satisfied  by  the  erection 
of  a  dwelling  house  and  its  use  strictly  as  a  private  residence 
for  some  years,  long  before  the  defendant  company  acquired 
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title  and  leased  the  pienuses  to  the  defendant  Enipe.  They 
rely  principally  upon  MiHer  v.  Clary  (210  N.  Y.  127),  holding 
that  a  covenant  to  construct  and  maintain  a  shaft  does  not 
run  with  the  land  and  is  not  enforcible  against  the  owner 
to  whom  the  servient  estate  was  subsequently  conveyed; 
and  upon  Hurley  v.  Brown  (44  App.  Div.  480),  which  involved 
a  covenant  or  agreement  by  a  grantee  to  build  a  two-story 
dwelling  of  a  fixed  value  with  an  express  agreement  that 
relief  might  be  had  by  injunction  for  a  breach  thereof,  and 
in  which  that  was  held  to  be  an  aflSrmative  covenant  not 
enforcible  against  a  subsequent  owner,  and  that  in  any  event 
it  was  complied  with  by  the  erection  of  the  building  in  the 
first  instance  since  there  was  no  express  restriction  with  respect 
to  the  tMe  of  the  building.  The  court  in  that  case  also  expressed 
the  opinion  that  the  building,  after  having  been  erected  in 
accordance  with  the  covenant  or  agreement,  might  have  been 
altered  or  torn  down  and  a  new  building  erected;  and  that  even 
if  the  covenant  ran  with  the  land  it  was  enforcible  only  within 
a  reasonable  time;  and  that  the  violation,  if  any,  occurred 
before  the  defendant  acquired  title,  on  the  theory  that  a 
reasonable  time  had  elapsed,  and  that,  therefore,  the  breach, 
if  any,  was  by  defendant's  grantor.  Appellants  also  rely 
upon  Kurtz  v.  Potter  (44  App.  Div.  262;  aflfd.,  167  N.  Y. 
586),  which  involved  a  restrictive  covenant  to  the  effect  that 
the  first  buildings  erected  within  twenty  years  should  be 
private  dwellings  planned  and  adapted  for  the  residence  of 
families  or  for  churches,  and  in  which  it  was  held  that  this 
was  a  restriction  with  respect  to  the  character  of  the  building 
to  be  erected  but  not  with  respect  to  the  use  thereof. 

As  already  stated  it  does  not  appear  when  the  house  on 
lot  21,  owned  by  the  defendant  company  and  occupied  by 
the  defendant  Enipe,  was  erected;  and  it  is,  therefore,  con- 
tended that  it  has  not  been  shown  that  it  was  erected  pursuant 
to  the  agreement.  There  is  much  force  in  the  contention 
that  if  no  house  had  been  erected  within  the  agreed  period, 
a  subsequent  purchaser  could  not  have  been  compelled  to 
build  and  would  not  have  been  limited  by  the  agreement. 
It  will  be  observed  that  there  was  no  agreement  obligating 
the  grantee  to  maintain  the  building  for  any  length  of  time 
and,  therefore,  he  was  at  liberty  to  demolish  it  immediately 
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after  having  erected  and  used  it  in  accordance  with  the  agree- 
ment, and  would  then  have  been  xmrestricted  by  this  covenant 
with  respect  to  the  character  of  the  building  to  be  subsequently 
erected  or  the  use  to  be  made  thereof.  On  that  theory  it 
is  argued  that  if  the  use  made  of  the  building  be  a  violation 
of  the  restrictive  agreement  or  covenant  it  is  not  a  case  for 
the  interposition  of  a  court  of  equity  since  the  defendants 
might  by  demolishing  the  building  and  erecting  another 
lawfully  make  the  same  use  of  the  premises  that  they  are  now 
making.  This  court  recently  in  Reed  v.  Sobel,  decided  on 
the  13th  day  of  April,  1917  (177  App.  Div.  532),  held  that 
a  covenant  that  the  first  buildings  to  be  erected  on  premises 
conveyed  should  be  "  private  dwellings  constructed  for  the 
use  of  one  family  only,"  did  not  restrict  the  use,  and  that 
without  front  exterior  architectural  changes  the  building 
could  be  lawfully  changed  into  apartments;  and  in  Baumert 
V.  MdUdn  (178  App.  Div.  913)  this  court  held  that  a  covenant 
in  a  conveyance  providing  that  the  first  buildings  should  be 
"  first-class  private  dwellings  designed  for  the  use  of  one  family 
only  "  was  not  violated  by  the  use  of  the  dwelling  as  a  studio. 
In  Leuris  v.  Ely  (supra)  this  court  held  that  a  restriction  with 
respect  to  the  erection  of  buildings  permitting  the  erection 
of  private  dwellings  only,  although  declared  to  run  with  the 
land,  did  not  restrict  the  use.  In  the  case  at  bar  counsel  for 
the  respondents  rely  upon  the  fact  that  this  restrictive  covenant 
was  not  limited  to  the  character  of  the  building  to  be  erected 
but  expressly  relates  to  the  use  as  well;  and  reliance  is  placed 
principally  upon  Bamett  v.  Vaughan  Institute  (119  N.  Y.  Supp. 
45),  aflSrmed  on  the  opinion  of  Mr.  Justice  Thomas  at  Special 
Term  (134  App.  Div.  921)  and  affirmed  by  the  Court  of  Appeals 
without  opinion  (197  N.  Y.  541).  In  that  case  the  covenants 
were  "  that  the  buildings  erected  ♦  ♦  ♦  shall  be  first- 
class  private  houses  and  shall  stand  back  at  least  twenty  feet 
from  the  street  line  of  Park  Place.  This  covenant  is  a  real 
covenant  running  with  the  land  and  binding  *  ^  *  until 
the  1st  day  of  December,  1912  *  *  *."  There,  as  will 
be' seen,  it  was  expressly  agreed  that  the  covenant  ran  with 
the  land,  and  it  was  held  that  it  was  violated  by  the  use  of 
the  house  thereafter  erected  thereon  as  a  private  sanatorium 
and  by  moving  another  house  on  the  same  lot  and  using  it 
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for  like  purposes,  the  two  houses  together  accommodating 

forty-one  patients.     In  Goodhue  v.  Pennell  (164  App.  Div. 

821)  it  was  held  that  a  restriction  against  the  erection  of  a 

.  building  other  than  one  to  be  used  as  a  private  dwelling  restricted 

I  the  use.    It  will  be  observed  that  the  decisions  apparently 

^  are  not  in  harmony  with  respect  to  the  construction  of 

restrictive  covenants;  but  it  is  not  necessary  on.  this  appeal 

to  attempt  to  reconcile  them  or  to  say  which  should  be 

followed  if  they  are  in  conflict  on  the  adjudications  on  the 

facts  necessarily  presented. 

Counsel  for  the  respondents  contend  that  it  is  to  be  inferred 
that  the  original  owner  formed  a  general  scheme  for  the 
improvement  and  development  of  the  property  and  that, 
therefore,  this  agreement  or  covenant  should  not  be  construed 
as  merely  intended  for  his  protection  in  selling  the  other 
lots  and  limiting  the  character  of  the  buildings  first  to  be 
erected,  but  as  a  general  restriction  of  the  use  of  the  dwelling 
houses  to  be  erected,  for  the  benefit  of  himself  and  his 
grantees,  in  accordance  with  the  rule  stated  in  Kam  v. 
Campbett  (192  N.  Y.  490,  495)  and  in  SiJherrmn  v.  Uhrlavb 
(116  App.  Div.  869).  If  it  was  intended  to  restrict  the  use 
of  the  houses  for  the  benefit  not  merely  of  the  grantor  but 
of  his  grantees  then  the  agreement  was  not,  I  think, 
so  drawn  as  to  be  effective  for  that  purpose.  In  form  it  is 
an  agreement  exacted  of  the  grantee  by  the  grantor  as  a 
condition  of  accepting  the  grant  and  it  is  not  expressly  made 
to  run  with  the  land.  It  is  not  a  covenant  against  use  but  a 
personal  agreement  to  erect  for  a  particular  use  within  a 
specified  period.  The  provision  that  the  lot  was  sold  and 
grant  made  on  the  condition  that  such  a  house  would  be  so 
erected  indicates,  I  think,  that  the  grantor  intended  to  reserve 
the  right  to  declare  the  grant  forfeited  for  a  violation  or 
failure  to  perform  the  agreement. 

I  am  of  opinion,  therefore,  that  this  agreement  should  not 
be  construed  as  a  restrictive  covenant  nmning  with  the  land, 
but  merely  as  an  agreement  between  the  grantor  and  the 
grantee  with  respect  to  the  character  and  use  of  the  building 
to  be  erected  and  the  time  within  which  it  was  to  be  erected. 
It  may  have  bound  any  purchaser  within  the  two  years  but 
it  did  not  continue  binding  on  purchasers  indefinitely  imtil 
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the  erection  of  the  building.  The  defendants  could  not 
compel  the  plaintiff  Booth  to  build  now  on  her  vacant  lots 
and  I  think  no  one  could.  But  if  it  were  not  susceptible 
of  this  construction  I  am  of  opinion  that  a  case  for  equitable 
relief  has  not  been  made  out.  As  already  observed,  there 
is  here  no  limitation  of  the  time  during  which  the  building 
shall  be  used  as  a  private  residence  and,  therefore,  it  might 
have  been  demolished  and  another  building  erected  and  used 
as  this  is  now  used.  Furthermore,  it  is  not  at  all  clear  that 
the  use  made  of  the  building  is  a  violation  of  the  agreement. 
The  defendant  Enipe  used  the  house  as  his  private  residence 
and  for  an  o£Gice  and  for  a  limited  number  of  his  patients. 
So  far  as  appears  externally  the  building  is  a  private  residence 
and  is  occupied  as  such  by  the  defendant  Knipe.  The  only 
external  indication  that  it  is  not  used  exclusively  as  a  private 
residence  is  his  inconspicuous  professional  sign.  In  Gallon 
V.  Hussar  (172  App.  Div.  393)  the  Second  Department, 
distinguishing  Bamett  v.  Vatighan  Institute  {supra)  ^  decided 
by  the  same  court,  held  that  a  similar  covenant  should  not 
be  so  construed  as  to  prevent  a  physician  from  taking  a  few 
patients  into  his  own  house  for  treatment  or  from  taking 
boarders;  and  in  Smith  v.  Graham  (161  App.  Div.  803),  in 
an  opinion  adopted  by  the  Court  of  Appeals  (217  N.  Y.655), 
it  was  held  by  the  Fourth  Department  that  a  covenant,  which 
it  was  expressly  agreed  should  run  with  the  land,  to  erect 
only  a  dwelling,  but  reserving  to  the  grantee  the  right  to 
receive  and  care  for  medical  and  surgical  patients,  was  no 
broader  with  respect  to  the  reserved  right  to  care  for  medical 
and  surgical  patients  therein  than  would  have  existed  without 
it,  and  that  a  dwelling  so  long  as  it  is  used  as  a  dwelling 
^'  may  be  also  used  as  a  place  for  carrying  on  some  kinds 
of  business  provided  such  business  is  of  such  character  as 
to  be  no  inconvenience  to  neighboring  property  holders." 

I  am  of  opinion,  therefore,  that  the  order  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  motion  denied, 
with  ten  dollars  costs. 

Clarke,  P.  J.,  Scott,  Davis  and  Sheabn,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 
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The  Frohman  Amubbbosnt  Corporation,  Appellant,  v. 
Albert  Bunkhorn,  Respondent. 

First  Department,  June  8,  1917. 

Principal  and  agent  —  suit  for  an  accounting  —  evidence — proof 
of  oral  contract  of  agency  following  prior  written  contract. 

Where  in  an  action  by  a  principal  against  his  agent  to  reoover  moneys 
alleged  to  have  been  reoeived  in  a  fiduciary  capacity  and  converted  by 
the  agent,  the  latter  offered  in  evidence  a  written  contract  which,  while 
governing  his  right  to  sell  certain  motion  picture  films  manufactured  by 
the  plaintiff  and  fixing  his  commissions,  referred  only  to  two  spedflo 
films  completed  by  the  plaintiff  at  the  time  of  the  contract,  and  it  is 
admitted  that  the  defendant  has  accoimted  for  the  two  films  sold  under 
said  written  contract,  it  was  error  for  the  court  to  exclude  evidence  by 
the  plaintiff  of  a  subsequent  parol  agreement  giving  to  the  defendant 
the  right  to  sell  the  plaintiff's  future  productions  upon  the  theory  that 
the  pard  agreement  was  merged  in  the  writing.  The  written  contract, 
with  respect  to  picture  films  on  hand  at  the  date  thereof,  did  not  preclude 
the  plaintiff  ftom  proving  the  verbal  contract  with  respect  to  its  future 
productions,  as  to  which  it  asks  an  accounting  by  the  agent.        |^, 

Appeal  by  the  plaintiff,  The  Frohman  Amusement  Cor- 
poration, from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  defendant,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  11th  day  of  November,  1916,  upon  a 
dismissal  of  the  complaint  by  direction  of  the  court  at  the 
close  of  plaintiff's  case. 

Herman  Kahn,  for  the  appellant. 
Arthur  F.  Hanslj  for  the  respondent. 

Laughlin,  J.: 

This  is  an  action  by  a  principal  against  il!s  agent  to  recover 
moneys  alleged  to  have  been  received  by  the  agent  in  a 
fiduciary  capacity  and  the  value  of  property  alleged  to  have 
been  converted  by  the  agent. 

The  plaintiff  alleged  in  an  amended  complaint  that  it 
was  engaged  in  manufacturing  and  selling  moving  picture 
films;  that  on  the  12th  of  May,  1915,  it  entered  into  an  agree- 
ment with  the  defendant  by  which  it  gave  him  the  right  to 
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sell  its  moving  picture  films  aud  agreed  to  pay  for  his  services 
ten  per  cent  of  the  gross  amount  received,  and  that  he  accepted 
the  employment  and  agreed  to  accoimt  and  remit  to  the 
plainti£f  immediately  upon  receiving  payment  for  any  films 
sold;  that  thereafter  and  in  connection  with  the  agreement 
and  for  exhibition  piuposes  it  deUvered  to  him  four  moving 
picture  films  of  the  value  of  $162.74  each,  which  he  promised 
and  agreed  to  return  on  demand,  and  that  on  the  3d  of  Febru- 
ary, 1916,  it  duly  demanded  the  return  thereof,  and  he  promised 
to  return  them  forthwith,  but  failed  so  to  do,  and  has  con- 
verted them  to  his  own  use;  that  in  the  month  of  October, 
1915,  defendant  in  behalf  of  plaintiff  sold  the  rights  to  present 
a  moving  picture  known  as  ^^  John  Glayde's  Honor "  in 
the  British  Isles,  and  received  therefor  £1,650,  and  that  his 
commissions  and  disbursements  on  the  sale  thereof  amoimted 
to  £650,  and  that  plaintiff  was  entitled  to  the  balance,  which 
it  duly  demanded,  but  that  defendant  remitted  to  plaintiff 
£400  only,  and  failed  to  remit  the  balance  of  £600,  which 
was  equivalent  to  $2,862  in  United  States  money;  that  during 
the  same  month  the  defendant  sold  in  behalf  of  the  plaintiff 
the  rights  to  present  said  last  named  moving  picture  and 
another  moving  picture  known  as  "Just  Out  of  College" 
in  Australia,  and  received  on  account  thereof  $900,  and  the 
plaintiff  received  the  balance  of  the  purchase  price,  and  that 
defendant's  conunissions  and  disbursements  on  said  last- 
mentioned  sale  aggregated  $1,215,  or  $315  more  than  he 
received  on  accoimt  of  said  sale,  which  deducted  from  the 
$2,862  owing  to  plaintiff  on  acoount  of  the  other  sale,  left  a 
balance  due  and  owing  to  plaintiff  of  $2,547  in  addition  to 
the  value  of  the  films  so  converted. 

After  service  of  the  amended  complaint,  plaintiff  obtained 
an  order  of  arrest  herein  on  the  ground  that  the  defendant 
received  the  moneys  in  a  fiduciary  capacity  and  converted 
the  films,  and  the  order  was  sustained  by  this  court,  not- 
withstanding defendant's  contention  that  the  action  is  for 
an  accounting  and  that  he  was  not  obhged  to  pay  over  the 
moneys  but  merely  to  account  therefor.  {Frohman  Amuse- 
merU  Corporation  v.  Blinkhom,  175  App.  Div.  926.) 

The  president  of  the  plaintiff  testified  that  on  the  12th 
of  May,  1915,  at  the  instance  of  the  defendant,  he  made  a 
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verbal  agreement  with  him  in  behalf  of  the  plaintiff  by  which 
the  defendant  was  authorized  to  offer  for  sale  all  moving 
picture  films  which  plaintiff  then  had  on  hand  or  might  pro- 
duce in  the  future,  and  to  cable  plaintiff  the  offers  received, 
and  if  the  offers  were  satisfactory  to  plaintiff  he  was  to  sell 
the  films  and  remit  the  proceeds,  less  a  commission  of  ten 
per  cent  and  the  cost  of  making  for  the  purchaser  not  to 
exceed  ten  prints  at  three  and  one-half  or  four  cents  per 
lineal  foot;  that  plaintiff  then  had  two  films  known  as ''  Builder 
of  Bridges  "  and  "  Fairy  and  the  Waif/'  and  the  verbal  agree- 
ment related  to  those  and  to  ''  everything  that  we  made  in 
the  future/'  and  that  it  was  agreed  that  defendant  ''  was  to 
handle  all  pictures  that  we  were  to  produce  in  the  future." 
On  the  cross-examination  of  the  witness,  defendant  showed 
that  a  contract  in  writing  was  made  between  the  parties  on 
the  day  the  parol  contract  was  made,  and  it  was  offered  in 
evidence  by  the  defendant.  That  contract  relates  only  to 
the  two  films  which  the  plaintiff  then  had  on  hand.  By  it 
the  plaintiff  gave  the  defendant  the  right  to  dispose  of  the 
English  rights  with  respect  thereto  and  also  the  right  to  offer 
and  to  sell  positive  prints  thereof  to  purchasers  and  exhibitors 
in  all  parts  of  the  world  with  the  exception  of  the  United 
States  and  Canada,  but  no  sale  was  to  be  consummated  without 
the  approval  of  the  plaintiff,  and  the  defendant  was  to  have 
a  conmiission  of  ten  per  cent  of  the  gross  amount.  It  appears 
that  the  defendant  sold  the  rights  to  the  two  motion  pictures 
specified  in  the  contract  in  writing,  and  duly  accounted  there- 
for; and  the  motion  picture  rights  covered  by  that  contract 
are  not  involved  in  this  action.  It  was  stipulated  that  the 
defendant  thereafter  sold  for  plaintiff  the  motion  picture 
rights  to  "  John  Glayde's  Honor  "  and  received  therefor  the 
sum  of  £1,650,  as  alleged.  The  plaintiff's  president  further 
testified  in  answer  to  questions  asked  by  the  court  that  the 
picture  "John  Glayde's  Honor"  was  not  mentioned  in  the 
contract  in  writing  for  the  reason  that  it  had  not  been  pro- 
duced at  that  time,  but  that  it  was  verbally  agreed  that 
defendant  was  to  have  the  right  to  sell  all  of  plaintiff's  future 
productions  on  the  same  terms  as  those  provided  in  the  con- 
tract in  writing  with  respect  to  the  two  pictures  then  on  hand. 
App.  Div.— Vol.  CLXXXVIII        28 
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After  the  written  contract  was  introduced  in  evidence  the 
court,  on  motion  of  defendant's  attorney,  struck  out  the 
testimony  relating  to  the  agreement  made  between  plaintiff's 
president  and  the  defendant  on  the  ground  that  the  parol 
negotiations  were  merged  in  the  writing,  notwithstanding  the 
contention  of  the  attorney  for  the  plaintiff  that  the  rights 
covered  by  the  written  contract  were  not  involved  in  this 
action  and  that  the  verbal  contract  was  general  and  related 
to  all  future  productions  of  the  plaintiff,  and  that  the  rights 
with  respect  to  "  John  Glayde's  Honor  "  were  given  to  the 
defendant  for  sale  and  were  sold  by  him  pursuant  to  the 
general  parol  contract  negotiated  on  that  day.  After  the 
evidence  was  stricken  out,  the  attorney  for  the  plaintiff 
attempted  again  to  prove  the  parol  contract  imder  which  he 
claimed  the  rights  to  "  John  Glayde's  Honor  "  were  sold  by 
defendant,  and  the  evidence  was  excluded  and  he  excepted 
and  rested  without  offering  any  evidence  concerning  the 
dehvery  of  the  films  alleged  to  have  been  converted.  It  is 
perhaps  to  be  inferred  from  the  written  contract  that  two  of 
the  four  films  alleged  to  have  been  converted  were  delivered 
to  the  defendant  imder  that  contract,  but  the  writing  is  silent 
with  respect  to  the  return  or  final  disposition  of  those  films. 

I  am  of  opinion  that  the  learned  court  erred  in  striking 
out  the  evidence.  If  the  action  related  to  the  sale  of  rights 
covered  by  the  contract  in  writing,  of  course  the  writing 
would  govern  and  supersede  all  prior  negotiations  with  respect 
to  the  matters  embraced  therein.  The  making  of  the  written 
contract,  however,  with  respect  to  pictures  then  on  hand 
would  not  preclude  the  plaintiff  from  proving  the  verbal 
contract  with  respect  to  its  future  productions,  one  of  which 
is  the  principal  subject  of  this  litigation. 

It  follows,  therefore,  that  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  appellant  to  abide  the 
event. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 
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John  A.  Kingsbury,  Commissioner  of  Public  Charities  of  the 
City  of  New  York,  on  Complaint  of  Rose  Sternberg, 
Appellant,  v.  Frank  S.  Sternberg,  Respondent. 

First  Department,  June  8,  1917. 

Husband  and  wife  —  failure  of  husband  to  support  wife  —  oonTletion 
as  disorderly  person  —  interlocutory  decree  of  divorce  and  separa- 
.    tion  agreement  no  bar  to  proceeding. 

An  interiooutory  judgment  for  absolute  divorce  does  not  terminate  the 
marriage  of  the  parties,  and  they  remain  husband  and  wife  until  the  entry 
of  the  fiaal  decree. 

A  wife  who  has  obtained  such  interlocutory  judgment,  but  has  not  entered 
final  judgment  is  not  debarred  from  instituting  a  proceeding  under  section 
685  of  the  charter  of  the  city  of  New  York  against  her  husband  as  a  dis- 
orderly person  because  of  his  failure  to  support  her. 

Neither  is  such  proceeding  debarred  because  the  parties  had  previously 
entered  into  a  formal  separation  agreement  in  which  the  husband  agreed 
to  pay  a  certain  sum  for  the  wife's  support,  if  he  has  failed  to  fulfill  his 
agreement. 

Appeal  by  John  A.  Kingsbury,  as  commissioner  of  public 
charities,  from  a  judgment  of  the  Court  of  General  Sessions 
of  the  Peace  held  in  and  for  the  county  of  New  York,  Part  I, 
entered  in  the  oflSce  of  the  clerk  of  said  coimty  on  the  22d 
day  of  October,  1915,  reversing  a  judgment  of  the  Domestic 
Relations  Court  convicting  defendant  of  being  a  disorderly 
person  and  ordering  him  pursuant  to  the  provisions  of  section 
685  of  the  charter  of  the  city  of  New  York  to  pay  the  sum  of 
five  dollars  per  week  for  one  year  for  the  support  of  his  wife. 
(See  Laws  of  1901,  chap.  466,  §  685,  as  amd.  by  Laws  of  1912, 
chap.  420,  and  Laws  of  1914,  chap.  457.) 

E.  Crosby  Kindleberger  [Terence  Farley,  William  J.  Millard 
and  James  D.  Carr  with  him  on  the  brief],  for  the  appellant. 

Samuel  B.  PoUak,  for  the  respondent. 

Lauohlin,  J.: 

In  an  action  for  divorce  brought  by  the  defendant's  wife 
against  him  in  the  Supreme  Court  in  the  county  of  New 
York  an  interlocutory  judgment  was  entered  on  the  24th 
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of  January,  1913,  requiring  the  defendant  to  pay  for  the 
support  and  maintenance  of  his  wife  the  sum  of  nine  dollars 
weekly,  but  it  was  provided,  in  the  usual  form,  that  the  final 
judgment  should  not  be  entered  until  the  expiration  of  three 
months  after  the  entry  of  the  interlocutory  judgment  and 
that  it  might  be  entered  within  thirty  days  thereafter  unless 
otherwise  directed  by  the  court.  Pending  the  divorce  action 
the  defendant  went  to  Europe  and  returned  only  a  few  days 
before  he  was  arrested  and  brought  before  the  magistrate. 
A  final  judgment  has  not  been  entered  pursuant  to  the  inter- 
locutory decree.  The  reversal  of  the  conviction  was  upon 
the  authority  of  People  ex  rel.  Commissioners  of  Charities  v. 
CuUen  (153  N.  Y.  629).  The  statutory  provisions  before  the 
court  in  People  ex  rel  Commissioners  of  Charities  v.  CvJlen 
{supra)  were  somewhat  different  from  those  on  which 
the  conviction  of  the  defendant  was  had,  and  they  were 
construed  by  the  court  as  authorizing  a  conviction  only  for 
a  willful  and  voluntary  separation  and  abandonment  with- 
out justification  and  failure  to  support.  In  that  case, 
however,  the  alleged  abandonment  was  after  a  final  decree  of 
separation  from  bed  and  board  obtained  by  the  wife  which 
did  not  require  the  husband  to  support  her  but  contained  a 
provision  for  an  application  at  the  foot  of  the  decree  for 
support  in  the  case  of  a  change  in  his  financial  circimistances. 
The  court  held  that  after  a  judicial  separation  at  the  suit  of 
the  wife  the  marriage  relation  was  so  far  terminated  or  sus- 
pended that  the  husband  cannot  be  deemed  guilty  of  abandon- 
ment or  desertion  "  in  any  legal  sense  "  and  that  the  judgment 
effected  a  change  in  the  marriage  contract  and  required  them 
to  live  apart  from  each  other  and  that,  therefore,  the  decree 
modified  the  common-law  obligation  of  the  husband  to  support 
his  wife  and  that  thereafter  his  legal  obligation  in  that  regard 
was  to  be  measured  by  it.  An  interlocutory  judgment,  how- 
ever, does  not  terminate  the  marriage  relation  and  the  parties 
remain  husband  and  wife  until  the  entry  of  the  final  decree. 
(Matter  of  Crandall,  196  N.  Y.  127;  Pettit  v.  PettU,  105  App. 
biv.  312;  Burton  v.  Burton,  150  id.  790.)  Section  899,  sub- 
division 1,  of  the  Code  of  Criminal  Procedure  declares  a 
husband  who  actually  abandons  his  wife  or  children  without 
adequate  support  or  leaves  them  in  danger  of  becoming  a 
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burden  on  the  public  or  neglects  to  provide  for  them 
according  to  his  means  a  disorderly  person;  and  section 
685  of  the  Greater  New  York  charter  (Laws  of  1901,  chap. 
466,  as  amd.  by  Laws  of  1912,  chap.  420,  and  Laws  of  1914, 
chap.  457)  declares  a  husband  who  in  the  city  of  New  York 
actually  abandons  his  wife  or  children  without  adequate 
support  or  leaves  them  or  either  of  them  in  danger  of 
becoming  a  burden  upon  the  public  or  neglects  to  provide 
for  them  or  either  of  them  according  to  his  means  a  disor- 
derly person,  and  that  evidence  that  they  are  without  means 
shall  be  presumptive  proof  of  their  liability  to  become  a  charge 
on  the  public. . 

The  wife  testified  that  she  and  the  defendant  were  married 
in  the  city  of  New  York  fifteen  years  ago;  that  they  lived 
together  five  years  ago  in  Brooklyn;  that  her  husband  left 
her  and  they  subsequently  entered  into  a  formal  separation 
agreement  under  date  of  the  6th  of  August,  1910,  by  which 
he  agreed  to  pay  her  five  dollars  a  week  for  her  support  and 
maintenance;  that  he  made  the  payments  under  the  agreement 
for  about  two  years  and  a  half  and  then  went  io  Europe  and 
has  made  no  payment  since;  and  that  they  had  not  lived 
togeth^  since,  and  that  she  was  without  means  and  unable 
to  work. 

It  is  contended  by  the  respondent  that  both  the  inter- 
locutory decree  and  the  separation  agreement  constitute  a 
defense  and  preclude  his  conviction.  The  case  principally 
relied  on  by  the  respondent  in  support  of  his  contention  that 
the  separation  agreement  constitutes  a  defense  is  Powers  v. 
Powers  (33  App.  Div.  126)  which  was  an  action  for  a  separar 
tion  and  in  which  the  court  refused  to  grant  a  separation  on 
the  ground  of  abandonment  where  it  appeared  that  the  parties 
had  entered  into  a  formal  separation  agreement  by  which 
they  were  to  live  separate  and  apart;  but  in  that  case  the 
rights  of  the  wife  only  were  involved  whereas  here  the  rights 
of  the  public  are  involved. 

It  has  been  held  that  the  existence  of  a  separation  agree- 
ment and  an  interlocutory  decree  of  divorce  in  favor  of  the 
husband  does  not  preclude  his  conviction  as  a  disorderly 
person  in  failing  to  support  his  wife  {People  v.  Meyer,  12 
Misc.  Rep.  613)  and  that  even  a  final  judgment  of  divorce  or 
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separation  containing  a  provision  for  the  support  of  the 
wife  and  children  is  no  bar  to  a  conviction  of  the  husband 
for  failing  to  support  his  children.  {People  on  Complaint 
of  Soriano  v.  Soriano,  157  App.  Div.  892;  Matter  of  Soriano, 
166  id.  935;  afifd.,  216  N.  Y.  720;  People  ex  rel.  Ukers  v. 
Ukersy  172  App.  Div.  907.)  It  has  also  been  held  that  an 
order  for  alimony  which  the  husband  failed  to  pay  was  not  a 
bar  to  his  conviction  as  a  disorderly  person.  (People  ex  rel. 
Goetting  v.  Schnitzer,  71  N.  Y.  Supp.  320.)  Some  of  those 
rulings  were  made  at  Special  Term  but  we  think  they  are 
sound  and  that  neither  the  separation  agreement  nor  the 
interlocutory  decree  constitutes  defense  to  the  .prosecution  of 
the  defendant  and  that  he  was  properly  convicted. 

It  follows  that  the  order  appealed  from  should  be  reversed 
and  the  judgment  of  the  magistrate  affirmed. 

Clarke,  P.  J.,  Scott,  Davis  and  Shearn,  JJ.,  concurred. 

Order  reversed  and  judgment  of  magistrate  affirmed.    Order 
to  be  settled  on  notice. 


Wiluam   C.    Lesster,   2d,    Respondent,    v.   Grace   Felix 
Lesster  and  Others,  Appellants. 

First  Department,  Jane  8,  1917. 

Will  —  eTldenee  not  establiBhinir  undue  influence  or  lack  of  testa- 
mentary capacity  —  disability  of  old  age  not  equiTalent  to  testa- 
mentary incapacity  —  evidence  —  declarations  of  testator,  when 
incompetent  on  issue  of  undue  influence  —  declarations  subse- 
quent to  execution  of  wiU  —  declarations  of  testator's  wife  — 
testimony  of  legatee  under  former  wiU. 

Action  to  determine  the  validity  of  the  probate  of  a  will  pursuant  to  the 
provisions  of  section  2653a  of  the  Code  of  Civil  Procedure,  the  plaintiff, 
a  grandson  .of  the  testator,  alleging  lack  of  testamentary  capacity,  firaud 
and  undue  influence.  The  testator  at  the  time  of  his  death  was  about 
eighty-one  years  old,  and  the  will  had  been  executed  about  four  months 
previous,  and  had  been  preceded  by  at  least  three  other  wills.  Aside 
from  a  legacy  to  his  sister  in  law,  who  lived  with  him,  he  left  the  bulk 
of  his  property  to  his  second  wife  and  to  his  children  by  her.  The  plaintiff 
is  a  grandson  through  a  former  wife,  from  whom  the  testator  had  been 
divorced. 
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Evidence  examined,  and  held,  insufficient  to  establish  either  lack  of  testa- 
mentary eapacity,  fraud  or  imdue  influence,  and  that  a  jud^rment  for  the 
plaintiff  should  be  reversed  and  his  complaint  dismissed. 

A  declaration  by  the  testator  that  he  was  transferring  property  to  his  wife 
with  a  view  of  protecting  his  children  is  no  indication  of  his  incompetence 
and  is  consistent  with  an  intelligent  judgment  that  he  has  sufficient  con- 
fidence in  his  wife  to  look  after  her  own  and  his  children. 

Nor  is  incompetence. shown  by  his  yielding  to  the  suggestions  of  a  friend 
who  urged  him  not  to  satisfy  certain  mortgages  on  lands  owned  by  a 
corporation  which  he  controlled,  so  that  his  children  should  be  less  depend- 
ent upon  their  mother. 

Mere  age  and  the  attendant  impairment  of  physical  and  mental  faculties 
does  not  make  one  incompetent  to  make  a  will. 

Declarations  made  by  the  testator  prior  to  the  execution  of  the  will,  while 
oomx>etent  on  the  question  of  testamentary  capacity  if  not  too  remote, 
are  mere  hearsay,  and,  therefore,  incompetent  upon  the  issue  of  undue 
influence. 

Declarations  of  the  testator  showing  his  state  of  mind  a  few  hours  before 
his  death,  when  aroused  from  a  comatose  condition,  shed  no  light  on  his 
state  of  mind  at  the  time  of  the  execution  of  a  will,  three  months  before, 
and  especially  so  as  respects  the  issue  of  undue  influence. 

Testimony  by  a  nurse  attending  the  testator  in  his  last  illness  to  the  effect 
that  the  testator's  wife  stated  that  he  talked  and  acted  foolishly  after 
receiving  a  slight  injury,  which  declarations  were  made  long  subsequent 
to  the  execution  of  the  will,  would  only  be  admissible  for  the  purpose  of 
impeaching  the  widow  as  a  witness,  after  a  proper  foundation  had  been 
laid  therefor  by  asking  her  if  she  had  not  so  stated. 

Qmere,  as  to  whether  a  legatee  under  a  prior  will  of  the  testator  is  debarred 
by  section  829  of  the  Code  of  Civil  Procedure  from  testifying  to  declara- 
tions of  the  testator  when  making  said  will,  where  there  was  another  will 
intervening  between  said  will  and  that  offered  for  probate,  such  witness 
not  deriving  his  interest  under  an  immediately  preceding  will. 

In  any  event,  such  declarations  to  the  effect  that  the  testator  did  not  fed 
free  to  state  his  views  with  resx)ect  to  the  disposition  of  his  proi>erty  in 
the  presence  of  his  wife  and  sister  in  law  do  not  tend  to  show  undue 
influence  upon  the  testator  at  the  time  he  executed  a  later  will. 

Appeal  by  the  defendants,  Grace  Felix  Lesster  and  others, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiflf,  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  27th  day  of  April,  1916,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  8th  day  of  May,  1916,  denying  defendants'  motion  for  a 
new  trial  made  upon  the  minutes. 

The  action  was  brought  to  determine  the  validity  of  the 
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probate  of  a  paper  dated  the  26th  day  of  October,  1910,  pur- 
porting to  be  the  last  will  and  testament  of  William  C.  Lesster, 
deceased. 

Morgan  J.  O^Brien  [Albert  B.  Boardman  and  Henry  F. 
Herberman  with  him  on  the  brief],  for  the  appellants. 

Eliot  Norton  [James  F.  Lynch  with  him  on  the  brief],  for 
the  respondent. 

Laughlin,  J.: 

This  action  was  brought  by  the  grandson  of  the  testator, 
pursuant  to  the  provisions  of  former  section  2653a  of  the  Code 
of  CSvil  Procedure,  to  determine  the  validity  of  the  probate  of 
the  will.  The  plaintiff  alleged  that  the  testator  was  of  unsound 
mind  and  incapable  of  making  a  will  and  that  the  execution 
of  the  alleged  will  was  procured  by  fraud  and  undue  influence 
on  the  part  of  testator's  wife,  Grace  Felix  Lesster,  her  sister, 
Mamie  Felix,  and  one  Louis  Schrag,  named  as  one  of  the 
executors,  and  other  persons  unknown  to  the  plaintiff,  who 
conspired  together  to  that  end. 

The  will  was  executed  at  the  residence  of  the  testator 
in  the  city  of  New  York  on  the  26th  day  of  October,  1910, 
and  the  testator  died  at  St.  Augustine,  Fla.,  on  the  27th  day  of 
January,  1911.  The  testator  went  to  Florida  accompanied 
by  his  wife,  his  two  children,  his  mother-in-law  and  sister- 
in-law  about  thirteen  days  before  his  death.  The  certificate 
of  death  filed  by  the  attending  physician  in  Florida  showed 
that  death  was  caused  by  "Pulmonary  Oedema  Mitral 
Regurgitation  Chronic  Nephritis  Pleurisy."  The  precise  age 
of  the  testator  was  not  shown,  but  the  evidence  indicates 
that  he  was  about  eighty-one  years  old.  He  was  bom  in 
England  and  came  to  this  coimtry  when  a  young  man,  and 
in  1868  married  Josephine  E.  Morris,  with  whom  he  hved 
until  1904,  when  they  were  divorced  by  an  Indiana  decree. 
The  only  issue  of  that  marriage  was  a  son,  Edward,  who 
died  in  1901,  leaving  the  plaintiff,  his  son  and  only  heir  at 
law.  The  plaintiff  was  bom  at  the  testator's  home  where 
his  parents  then  lived,  and  with  the  exception  of  a  period  of 
three  years  continued  to  reside  there  until  after  his  mother's 
second  marriage,  when  he  was  eleven  years  of  age.    The 
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testator  owned  a  studio  building  in  West  Twenty-third  street, 
New  York  city.  Shortly  before  the  divorce  from  his  first  wife 
the  testator  became  acquainted  with  the  young  woman  who 
subsequently  became  his  second  wife.  She  was  the  daughter 
of  one  of  his  tenants.  At  this  time  he  was  over  seventy- 
five  years  of  age,  and  she  was  twenty-one.  They  became 
engaged  during  the  following  month  and  were  married  on  the 
twenty-second  day  of  August  of  that  year.  There  were 
bom  to  them  as  the  issue  of  the  marriage  the  appellant  William 
C.  Lesster,  Jr.,  in  July,  1907,  and  the  appellant  Grace  C. 
Lesster  in  August,  1910.  About  one  year  after  the  marriage 
the  sister  of  the  second  wife  came  to  live  with  them  and  she 
thereafter  made  their  home  hers.  About  five  months  after 
the  marriage  the  testator  made  a  will  by  which  he  left  a  legacy 
of  $100,000  to  his  wife,  and  directed  that  the  residue  of  his 
estate  be  divided  into  twelve  equal  shares,  six  of  which  he 
gave  to  her,  one  to  a  sister,  one  to  a  nephew,  three  to  three 
nieces  and  the  remaining  one  to  the  plaintiff.  On  the  14th  day 
of  March,  1908,  he  executed  a  second  will  giving  his  wife  all 
his  household  furniture  and  effects,  and  a  legacy  of  $100,000, 
and  one-half  of  his  residuary  estate,  and  the  other  one-half  in 
trust  for  his  son  imtil  he  should  arrive  at  the  age  of  twenty- 
five  years,  when  he  was  to  receive  the  principal.  A  codicil 
thereto  was  executed  on  the  1st  day  of  July,  1908,  and 
thereby  the  testator  revoked  the  provisions  with  respect  to 
the  disposition  of  the  residue  of  his  estate,  and  directed  the 
executors  to  convert  it  into  money  and  to  pay  seven  legacies 
of  $3,000  each,  one  to  the  husband  of  a  deceased  sister,  one  to  a 
nephew,  three  to  nieces,  one  to  Judge  Clinch,  who  was  then  his 
attorney  and  drew  the  will  and  codicil  and  the  former  will  and 
possibly  a  third  will,  and  one  to  the  plaintiff,  and  gave  the 
remainder  to  his  wife;  but  in  the  event  that  she  should  not 
survive  him  he  gave  it  in  trust  for  his  son.  On  the  28th  day 
of  Jime,  1909,  he  executed  a  third  will,  changing  the  pro- 
visions with  respect  to  the  disposition  of  the  residue  by 
dividing  it  into  halves,  and  giving  one-half  to  his  wife  and  the 
other  half  in  trust  for  his  son  until  he  should  arrive  at  the 
age  of  thirty  years.  After  the  birth  of  the  second  child  and 
on  the  26th  day  of  October,  1910,  he  executed  the  will  now  in 
question,  by  which  he  directed  the  payment  of  his  debts  and 
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funeral  expenses,  and  gave  a  l^acy  of  $10,000  to  his  wife's 
sister,  Mamie  Felix,  and  left  the  residue  to  his  executors  in 
trust  to  pay  the  income  to  his  widow  until  their  ^'  younger 
child  "  should  arrive  at  the  ag^  of  twenty-five  years,  provided 
his  widow  remained  unmarried,  and  in  the  event  of  her 
remarriage  the  residue  was  to  be  divided  and  held  in  trust  for 
his  children  until  the  younger  reached  the  age  of  twenty-five 
years,  when  they  were  to  take  the  principal  and  in  the  event 
of  the  death  of  one  of  the  children  before  reaching  the  age 
of  twenty-five  years  he  gave  a  legacy  of  $10,000  to  his  wife 
and  to  her  sister.  It  thus  appears  that  the  only  provision 
made  by  the  testator  for  the  plaintiff  was  in  his  first  will 
and  a  much  smaller  legacy  in  the  codicil  to  the  second  will. 
Of  course  the  validity  of  the  former  wills  and  codicil  has  not 
been  passed  upon;  but  so  far  as  appears  they  were  the  free 
acts  of  a  competent  testator  and  the  imcontroverted  evidence 
clearly  shows  this  with  respect  to  the  codicil.  The  last  will 
leaving  substantially  all  his  property  to  his  wife  and  children 
has  by  the  verdict  been  annulled  evidently  owing  to  his  failure 
to  continue  some  provision  for  the  grandson. 

The  evidence  tends  to  show  that  when  the  first  will  was 
made  the  testator  was  worth  about  $300,000,  and  that  before 
making  the  last  will  he  had  transferred  and  assigned  to  his 
wife  property  of  the  value  in  the  aggregate  of  $145,000  and 
then  owned  mortgages  worth  about  $110,000  and  stocks 
and  bonds  estimated  at  $50,000.  A  month  prior  to  the 
execution  of  the  last  will  the  testator  discontinued  the  services 
of  Judge  Clinch,  who  had  been  his  attorney  for  about  twenty 
years  and  employed  one  Elder,  a  member  of  the  bar,  who 
had  been  associated  with  Judge  Clinch  for  a  period  of  years 
prior  to  July  of  that  year,  to  draw  the  last  will.  The  cause 
assigned  by  the  testator  for  making  the  fourth  will  was  the 
birth  of  the  second  child.  It  was  arranged  that  Elder  should 
call  at  the  decedent's  house,  which  he  did  on  the  seventh  day 
of  October.  At  that  time  the  decedent  dehvered  to  him  a 
deed  of  the  Twenty-third  street  property  to  his  wife,  which 
had  been  drawn  by  Judge  Clinch,  to  have  the  same  recorded; 
but  nothing  was  said  about  the  will.  On  the  thirteenth  of 
October  there  was  another  interview  between  Elder  and  the 
testator  at  the  same  place.    The  decedent  had  organized  a 
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corporation  known  as  the  North  American  Realty  Company, 
and  he  then  owned  and  held  all  of  the  capital  stock,  excepting 
one  share,  issued  to  his  sister-in-law,  evidently  to  qualify  her 
as  a  director.  The  company  held  the  title  to  various  parcels 
of  real  estate  owned  by  the  testator,  and  he  held  mortgages 
thereon.  At  this  interview  he  announced  his  intention  of 
transferring  the  property  held  by  the  company  to  his  wife, 
and  of  satisfying  the  mortgages.  Elder  accordingly  prepared 
the  deeds  and  on  the  twenty-fourth  of  October  brou^t  them 
to  the  testator  for  execution.  The  deeds  were  signed  by  him 
that  day,  as  president  of  the  company.  Elder  also  at  the 
same  time  brought  leases  of  the  property  to  the  testator  for 
life  to  be  executed  by  his  wife,  but  she  was  not  home.  At 
the  former  interview  with  Elder  the  testator  had  stated,  in 
effect,  that  his  wife  was  to  have  all  of  his  property  ultimately, 
and  that  he  desired  to  '^  Clean  it  all  up  "  by  transferring  it 
to  her,  and  accordingly  Elder  also  brought  satisfaction  pieces 
of  various  mortgages,  to  be  executed  by  the  testator  and  an 
assignment  of  a  mortgage  to  his  wife.  The  testator  was 
expecting  one  Schrag,  a  friend  of  his  engaged  in  the  real  estate 
business,  and  before  executing  the  satisfaction  pieces  he  sug- 
gested awaiting  Schrag's  arrival  on  the  ground  that  he  desired 
the  latter's  advice  as  to  whether  he  was  taking  the  proper 
action.  Schrag  arrived  shortly  thereafter,  and  on  looking 
over  the  papers  suggested  that  the  testator  should  make  some 
provision  for  his  children  inasmuch  as  he  had  given  so  largely 
to  his  wife,  to  which  the  testator  replied,  ^'  That  is  what  I 
am  doing  this  for,''  and  said  that  he  would  make  a  will  and 
that  he  had  stocks  and  bonds  of  the  value  of  $50,000;  but 
upon  Schrag's  su^estion  that  that  was  not  sufficient,  he 
determined  not  to  satisfy  the  mortgages.  Much  is  attempted 
to  be  made  of  this  circumstance,  and  it  is  claimed  that  the 
declaration  of  the  testator  that  he  was  transferring  the 
property  to  his  wife  with  a  view  to  protecting  his  children 
indicates  that  he  was  incompetent.  Manifestly  there  is  no 
force  in  this  argument.  It  is  entirely  consistent  with  an 
intelligent  judgment  that  he  had  sufficient  confidence  in  his 
wife  that  she  would  look  after  her  own  and  his  children.  Nor 
is  incompetence  shown  because  he  yielded  to  the  persistent 
suggestions   of   Schrag   and   refrained   from   satisfying   the 
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mortgages.  At  most  that  merely  indicates  that  on  the  urgent 
request  of  his  friend  he  deemed  it  wise  to  leave  more  of  his 
property  to  his  children  thereby  leaving  them  less  dependent 
upon  their  mother. 

The  testator  then  gave  directions  with  respect  to  the 
preparation  of  the  will  in  question  and  directed  that  his 
wife  and  her  sister  be  the  executrices,  but  on  the  suggestion 
of  Elder  that  he  name  an  outsider  —  as  he  had  named  Judge 
Clinch  in  a  previous  will  —  the  testator  directed  that  Sdirag 
be  included  as  an  executor  and  that  it  be  provided  that  Elder 
be  employed  as  attorney  for  the  estate.  Elder  prepared  a 
rough  drait  of  the  will  and  brought  it  to  testator's  house  and 
it  was  read  over  and  certain  changes  were  made  at  the  sug- 
gestion of  the  testator,  and  it  was  agreed  as  to  who  should  be 
the  witnesses;  but  the  testator  said  he  would  not  execute  the 
will  until  his  wife,  who  was  out  of  town,  knew  about  it,  and 
it  was  arranged  that  Elder  and  Schrag  and  the  latter's  nephew, 
who  was  to  be  a  witness,  should  call  the  next  day.  They 
called  pursuant  to  the  arrangement  and  at  that  time  the 
testator's  wife  was  home,  and  Elder,  in  the  presence  of  the 
testator,  informed  her  that  owing  to  the  birth  of  the  second 
child  the  testator  intended  to  make  another  will.  She  said 
that  she  did  not  see  any  necessity  for  it.  He  thereupon  read 
the  will  to  her,  and  she  asked  with  respect  to  the  change  in 
the  provision  in  the  event  of  her  remarriage,  saying,  "  Then 
I  don't  get  anything  if  I  marry  again,"  whereupon  Elder  drew 
her  attention  to  the  fact  that  considerable  property  had  been 
transferred  to  her  outright,  and  thereupon  the  testator, 
addressing  her, said,  "Are  you  satisfied?  "  to  which  she  replied, 
"  Yes;  I  suppose  so;  if  you  want  to  do  it,  it  is  all  right,"  and 
he  said,  "Well,  I  want  you  to  be  satisfied,"  and  she  answered, 
"  Yes;  I  am  satisfied,  and  you  can  sign  it  if  you  want  to." 
Elder  then  placed  the  will  upon  a  table  and  the  testator 
executed  it.  After  the  will  was  executed  Elder  stated  to  the 
wife  of  the  testator  that  the  latter  desired  to  transfer  certain 
real  estate  to  her  if  she  would  give  back  life  leases  on  the 
property  and  execute  a  mortgage  on  the  Twenty-third  street 
property  in  the  sum  of  $25,000  for  which  he  would  transfer 
to  her  mortgages  referred  to  as  the  Sound  Realty  Company 
mortgages.    She  acquiesced  and  the  papers  were  accordingly 
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executed.  So  far  as  appears,  this  was  the  condition  of  the 
testator's  financial  affairs  at  the  time  of  his  death.  He  held 
leases  for  life  on  the  real  property  thus  conveyed  to  his  wife, 
and  stocks  and  bonds  the  estimated  value  of  which  he  gave  as 
$50,000.  He  also  owned  a  first  mortgage  on  the  Twenty-third 
street  property  in  the  sum  of  $35,000  and  said  mortgage  for 
$25,000. 

He  appears  to  have  enjoyed  unusually  good  health  for  one  of 
his  age.  Beginning  with  the  year  1904  he  experienced  difficulty 
with  his  heart  owing  to  a  leak  of  one  of  the  valves,  which 
continued  until  his  death.  That  was  one  of  the  causes  of 
death  specified  in  the  death  certificate,  and  according  to  the 
evidence  the  other  causes  of  death  were  related  thereto.  From 
this  condition  of  his*  heart  he  occasionally  suffered  attacks 
which  were  very  severe  and  exhaustive,  involving  great 
difficulty  in  breathing,  and  at  one  time  he  fell  in  a  semi- 
imconscious  condition  and  remained  ill  for  some  days.  There 
is  also  evidence  that  his  kidneys  were  affected  and  that  he 
suffered  from  hardening  of  the  arteries.  In  1907  he  sustained 
a  fracture  of  the  arm  and  in  1908  he  had  pleiuisy.  He  was 
then  confined  to  his  house  for  some  months,  and  in  July, 
1909,  on  the  advice  of  his  physician,  he  went  to  Bad  Nauheim 
to  take  the  baths  for  his  heart.  He  returned  in  September 
apparently  improved,  but  suffered  an  attack  shortly  there- 
after. Three  days  before  the  execution  of  the  will  a  step- 
ladder  on  which  he  was  standing  in  his  house,  slipped,  and  he 
fell  therefrom  and  sustained  a  cut  on  the  scalp  about  one  and 
one-half  inches  in  length.  His  family  physician  was  called 
in  then.  He  testified  that  there  was  no  fracture  of  the  skull 
and  no  unconsciousness  resulted.  Two  days  after  the  execu- 
tion of  the  will  he  had  a  severe  convulsion,  which  the  doctor 
testified  was  not  due  to  the  fall  five  days  before,  but  to  cerebro 
embolism,  which  indicated  that  some  substance  had  been 
carried  from  the  leaky  valve  in  the  heart  to  the  brain  where  it 
lodged  causing  an  accumulation  of  blood,  and  pressure.  The 
testator  at  this  time  was  confined  to  his  house  until  the  early 
part  of  December,  when  he  was  again  able  to  be  up  and 
around,  but  required  some  assistance  in  walking.  This  was 
his  condition  when  he  went  to  Florida  on  the  fourteenth  of 
January  following.    On  his  arrival  in  Florida  he  was  able  to 
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be  about  alone  for  the  first  day  or  two  but  he  then  became 
seriously  ill  and  a  physician  was  called;  and  one  Thornton,  a 
nurse;  was  placed  in  attendance  and  remained  with  testator 
until  his  death.  The  family  physician  of  the  testator  in 
New  York  testified  that  owing  to  the  condition  of  the  testator's 
heart  he  advised  against  his  going  out  alone  prior  to  the 
execution  of  the  will,  but  his  testimony  shows  that  in  his 
opinion  the  testator's  mental  faculties  were  unimpaired. 
Ttere  is  evidence  tending  to  show  that  the  testator  was  feeble 
and  that  he  failed  promptly  to  recognize  old  friends  and  even 
to  do  so  for  some  time  after  having  been  reminded  of  their 
names. 

The  court  left  the  issues  with  respect  to  the  competency 
of  the  testator  and  undue  influence  to*  the  jury,  and  they 
rendered  a  general  verdict.  Unless  mere  age  alone  renders 
one  incompetent  to  make  a  will  there  was  no  evidence  upon 
which  the  impeachment  of  this  will  on  the  ground  of  incom- 
petency can  be  sustained.  There  is  no  evidence  that  the 
condition  of  the  testator's  heart,  which  was  the  principal 
ailment  from  which  he  was  suffering,  affected  his  mentality, 
nor  is  there  any  evidence  that  his  mind  was  materially  affected 
by  the  feebleness  of  his  body.  The  mere  fact  that  his  eyes, 
or  his  mental  faculties,  were  without  the  alacrity  of  youth 
in  recognizing  relatives,  friends  and  acquaintances,  is  not 
evidence  of  incapacity  to  make  a  will.  Very  many  verbal 
declarations  made  by  the  testator  from  time  to  time  before 
the  will  was  executed  and  down  to  his  death  were  received. 
They  were  for  the  most  part  mere  declarations  by  him  with 
respect  to  the  attitude  of  his  wife  and  her  relatives  and  their 
supervision  over  him  and  his  financial  affairs.  They  did 
not  tend  to  show  incompetency  at  the  time  the  will  was 
made.  It  was,  therefore,  error  to  submit  that  issue  to  the 
jury.  Such  statements  were  competent  as  showing  the  tes- 
tator's state  of  mind  with  respect  to  competency  if  not 
too  remote,  and  toward  his  family  and  plaintiff;  but  as 
narratives  they  were  hearsay  and,  therefore,  incompetent  evi- 
dence as  to  whether  undue  influence  was  exerted.  {Marx 
V.  McGlynn,  88  N.  Y.  358,  375;  Matter  ofOrem,  67  Hun,  527, 
642;  Waterman  v.  Whitnei/,  11  N.  Y.  157,  164;  Chambers  v. 
Chanibera,  61  App.  Div.  299,  308;  Shailer  v.  Buimtead,  99 
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Mass.  112.)  They  were  not,  however,  properly  limited  either 
when  received  or  in  the  charge.  The  arguments  of  counsel 
for  respondent  on  the  issue  of  imdue  influence  are  for  the  most 
part  predicated  on  incompetent  evidence  and  facts  and  cir- 
cumstances giving  rise  merely  to  suspicion.  Thornton,  the 
nurse,  called  by  plaintiff,  was  permitted  to  testify  over  objec- 
tion on  the  groimd  of  incompetency,  and  exception  duly  taken 
by  defendants,  that  about  four  hours  before  death  the  testator 
came  out  of  the  delirimn  in  which  he  had  been  for  some  days, 
and  asked  for  Elder,  Schrag  and  the  plaintiff,  and  was  informed 
that  he  could  not  see  them  as  they  were  in  New  York  and  he 
was  in  Florida,  and  on  being  asked  whether  he  wished  to  see 
hi&  wife  and  sister-in-law,  replied  that  he  did  not,  that  "  all 
they  wanted  was  his  money  and  it  was  money  all  the  while," 
and  asked  that  the  door  be  locked,  which  was  done;  that 
testator  was  then  propped  up  in  bed  so  that  he  could  see 
where  he  was,  and  that  he  then  said  he  *'  wanted  to  fix  things 
right  for  his  grandson; "  that  he  had  not  seen  his  grandson 
for  some  time  and  had  not  been  allowed  to  see  him;  that  he 
cried  and  carried  on  for  some  two  hom^,  stating  that  every- 
thing was  wrong,  and  that  he  had  had  an  operation  when 
he  was  about  sixty-five  and  "  had  been  a  different  man  since," 
and  "  seemed  to  lose  all  vitality  after  that."  This  evidence 
was  offered  and  received  generally.  In  the  charge  the  jury 
were  instructed  that  it  bore  on  both  issues.  That  testimony 
was  most  prejudicial  to  defendants.  In  the  circumstances 
the  jury  were  justified  in  believing  that  it  was  direct  competent 
evidence  that  the  testator  had  been  unduly  influenced  by  his 
wife  and  her  sister.  Manifestly  the  declarations  were  not 
proof  of  the  facts  and  it  is  quite  evident  that  the  state  of  the 
testator's  mind  a  few  hours  before  death,  as  shown  by  what  he 
said  on  rousing  from  a  comatose  condition  in  which  he  had 
been  for  some  days,  shed  no  light  on  the  state  of  his  mind  at 
the  time  of  the  execution  of  the  will  three  months  before. 
(See  Smith  v.  Keller ,  205  N.  Y.  39;  Shailer  v.  Bumstead, 
supra,  126,  127,  130.)  In  Smith  v.  Keller  (supra)  the  Court 
of  Appeals,  in  discussing  this  point,  say:  "  Statements  made 
by  a  testator  tending  to  impeach  a  will  previously  made 
are  too  unreliable  to  be  admissible  as  a  basis  for  setting  aside 
an  instnunent  made  under  the  formalities  required  by  statute. 
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Such  statements  may  be  made  for  the  express  purpose  of 
deception,  or  to  satisfy  impertinent  curiosity  and  importunity 
or  to  express  agreement  with  the  suggestions  of  the  questioner 
and  thus  satisfy  the  one  to  whom  the  declaration  is  made, 
or  they  may  spring  from  a  semi-morbid  condition  that  in  no 
way  reflects  the  condition  of  mind  or  the  purpose  of  the  testa- 
tor at  the  time  the  will  was  actually  executed." 

This  same  witness  was  permitted  to  testify  over  objections 
on  the  groimd  of  incompetency  and  exceptions  duly  taken,  to 
declarations  alleged  to  have  been  made  to  him  by  the  testator's 
wife  while  in  Florida  to  the  effect  that  decedent  ''  talked 
foolishly,  acted  foolish  since  he  had  had  this  fall;  ♦  *  * 
he  acted  foolish  and  said  foolish  things;  *  *  *  he  had 
been  foolish  and  talked  foolish  since  the  fall."  That  evidence 
was  received  as  original  evidence  of  the  facts  and  was  in  no 
manner  limited.  Manifestly  it  was  incompetent  for  that 
purpose  because  the  declarations  were  made  long  subsequent 
to  the  execution  of  the  will  and  the  rights  of  other  parties 
could  not  be  impaired  by  her  admissions  affecting  the  validity 
of  the  will  which  must  stand  or  fall  as  a  whole.  {Matter  of 
Myer,  184  N.  Y.  54;  MaUer  of  Kennedy,  167  id.  176.)  The 
only  possible  theory  upon  which  such  evidence  would  be 
admissible  would  be  to  impeach  the  widow  as  a  witness  after 
a  proper  foimdation  had  been  laid  therefor  by  asking  her  if 
she  had  not  so  stated,  but  although  the  widow  was  a  witness, 
no  such  foimdation  was  laid,  and  the  evidence  was  not  so 
limited,  even  after  she  was  recalled  and  denied  it.  Like 
damaging  evidence  was  received  in  the  testimony  of  one 
Theiss  over  objection  and  exception  duly  taken  with  respect 
to  its  competency,  and  he  was  permitted  to  testify  to  declara- 
tions claimed  to  have  been  made  in  his  presence  by  the  wife 
of  the  testator  to  the  effect  that  the  doctors  had  ordered  her 
to  take  him  south  and  that  she  wished  she  could  leave  him 
there  as  she  had  obtained  all  his  property. 

Testimony  was  given  by  Judge  Clinch,  who  had  been  the 
legal  adviser  of  the  testator,  and  had  probably  drawn  all  of 
the  wills  excepting  the  last,  and  who  was  called  as  a  witness 
by  the  plaintiff,  and  was  permitted  to  testify  to  declarations 
made  to  him  by  the  testator  tending  to  show  that  the  latter 
did  not  feel  free  to  state  in  the  presence  of  his  wife  and  sister- 
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in-law  his  views  with  respect  to  the  disposition  of  his  property. 
That  testimony  was  received  over  objection  and  exception 
duly  taken  which  present  the  question  as  to  whether  the 
evidence  was  competent  imder  section  829  of  the  Code  of 
Civil  Procedure,  the  witness  being  a  legatee  under  a  prior 
apparently  valid  will  of  the  testator  with,  however,  another 
will  intervening.  Like  testimony  of  another  witness  similarly 
situated  was  received.  That  is  an  interesting  question  in 
view  of  the  authorities  which  hold  generally  that  a  legatee 
under  a  prior  will  is  interested  in  the  contest  over  the  probate 
of  a  later  will  {Pringle  v.  Burroughs,  100  App.  Div.  366; 
aflfd.,  186  N.  Y.  375;  Matter  of  Smith,  95  id.  516;  Matter  of 
Jeffrey,  129  App.  Div.  791) ;  but  in  all  of  those  cases  the  witness 
derived  his  interest  imder  an  immediately  preceding  will. 
Here,  however,  the  interest  of  the  witnesses  would  not  neces- 
sarily attach  if  the  will  now  under  consideration  were  invalid, 
but  only  in  the  event  that  the  third  will  was  also  invalid. 
Subsequent  to  the  decisions  cited,  the  Court  of  Appeals,  in 
Franklin  v.  Kidd  (219  N.  Y.  409),  which,  however,  was  not 
a  will  case,  declared  generally  that  the  interest  of  a  witness, 
to  render  him  incompetent,  must  be  such  that  it  will  be 
directly  affected  by  the  decision  of  the  issue  on  which  he  is 
called  to  testify.  We  do  not  deem  it  necessary  to  decide 
whether  that  testimony  was  competent  for  we  are  of  opinion 
that  it  does  not  tend  to  show  the  exercise  of  undue  influence 
upon  the  testator  with  respect  to  the  will  under  consideration. 
Counsel  for  appellants,  evidently  in  the  expectation  of  show- 
ing that  the  widow  and  sister-in-law  made  no  improper  request 
with  respect  to  having  the  testator  advised  concerning  the 
disposition  of  his  property,  asked  Judge  Clinch  on  cross- 
examination  whether  the  wife  or  sister-in-law  ever  requested 
him  to  give  advice  with  respect  to  the  testator's  property  which 
he  deemed  improper  or  felt  compelled  to  refuse  or  attempted 
to  influence  him,  and  he  answered  in  the  affirmative.  The 
matter  was  then  dropped  and  it  does  not  appear  what  advice 
they  requested  or  what  influence  they  attempted  to  exert. 
There  is  nothing  to  show  that  such  advice  or  influence  was  with 
respect  to  the  making  of  the  will  in  question,  or  with  respect 
to  any  disposition  of  the  property  of  the  testator  now  in 
App.  Div.— Vol.  CLXXVIII.        29 
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question.  There  is  other  evidence  tending  to  show  that  the 
wife  of  the  testator  was  somewhat  active  in  attempting  to 
alienate  him  from  the  plaintiflf;  but  there  is  no  competent 
evidence  tending  to  show  that  there  was  any  imdue  influence 
brought  to  bear  upon  the  testator  in  procuring  the  execution 
of  this  will.  There  is  here  no  presumption  from  the  nature 
of  the  will  and  the  existence  of  opportunity  and  interest  that 
undue  influence  was  exerted,  for  with  the  exception  of  the 
legacy  of  $10,000  to  the  testator's  sister-in-law,  who  lived 
with  him,  he  left  his  property  to  his  wife  and  children.  (See 
Marx  V.  McGlynn,  88  N.  Y.  357,  371.)  We  are  of  opinion, 
therefore,  that  the  evidence  was  insufficient  to  require  the 
submission  of  the  case  to  the  jury  and  that  the  court  erred  in 
denying  appellants'  motion  for  a  dismissal  of  the  complaint. 
It  follows  that  the  judgment  and  order  should  be  reversed, 
with  costs,  and  the  complaint  dismissed,  with  costs. 

Clarke,  P.  J.,  Scott,  Davis  and  Shearn,  JJ.,  concurred. 

Judgment  and  order  reversed  with  costs,  and  complaint 
dismissed,  with  costs. 


In   the   Matter   of  the   Transfer   Tax    upon  the  Estate  of 
Edmund  D.  Teller,  Deceased. 

Comptroller  of  the  State  of  New  York,  Appellant;  Lena 
Teller,  Individually  and  as  Executrix,  etc.,  Respondent. 

First  Department,  June  8,  1917. 

Tax  —  transfer  tax  —  mortgages  and  moneys  owned  by  husband  and 
wife  as  Joint  tenants  —  subdivision  7,  section  220  of  ttct  Law, 
construed. 

Mortgages  held  by  husband  and  wife  "  jomtly  and  to  the  survivor  of  them  " 
and  also  moneys,  the  proceeds  of  said  mortgages,  which  have  been 
deposited  in  a  bank  in  the  joint  names  of  the  husband  and  wife  subject 
to  withdrawal  by  the  check  of  either,  are,  on  the  death  of  one  of  the  joint 
tenants,  subject  to  a  transfer  tax  on  the  undivided  half  interest  of  the 
decedent,  passing  to  the  survivor. 

Although  subdivision  7  of  section  220  of  the  Tax  Law,  as  added  by  chapter  664 
of  the  Laws  of  1915,  went  into  effect  after  said  mortgages  were  executed. 
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said  statute  applies  on  the  taxation  of  the  transfer,  for  the  undivided 
half  interest  only  passes  upon  the  death  of  a  cotenant,  and  hence  the 
statute  is  not  made  retroact  ve. 

Appeal  by  the  Comptroller  of  the  State  of  New  York  from 
an  order  of  the  Surrogate's  Court  of  the  county  of  New  York, 
entered  in  the  office  of  said  Surrogate's  Court  on  the  7th  day 
of  December,  1916,  reversing  a  prior  order  fixing  the  transfer 
tax  herein. 

Alexander  Otis  [Schuyler  C.  Carlton  with  him  on  the  brief], 
for  the  appellant. 

Waller  B.  Solinger  [Fernando  Solinger  with  him  on  the 
brief],  for  the  respondent. 

Laughlin,  J.; 

The  testator  died  on  the  23d  of  February,  1916,  leaving 
by  a  last  will  and  testament  his  entire  estate,  with  the  excep- 
tion of  some  articles  of  jewelry,  to  his  wife  and  naming  her 
his  executrix.  He  and  his  wife  owned  realty  as  tenants 
by  the  entirety  but  the  appeal  relates  only  to  the  personalty. 
The  question  presented  for  decision  relates  to  whether  certain 
of  the  personal  property  was  owned  by  the  testator  and  his 
wife  as  tenants  in  Common  or  jointly  and  to  what  extent, 
if  any,  it  is  taxable. 

The  only  evidence  with  respect  to  such  ownership  is  con- 
tained in  a  schedule  annexed  to  the  affidavit  of  the  executrix 
made  in  this  proceeding  for  the  determination  of  the  tax 
to  be  paid,  and  the  affidavit  of  one  of  her  attorneys  with 
respect  to  a  certain  mortgage  omitted  from  the  schedule. 
The  property  in  question  consists  of  a  bank  account  and 
mortgages.  It  is  stated  generally  in  the  schedule  that  jointly 
with  his  wife  and  subject  to  check  by  either  of  them  he  had 
a  deposit  accoimt  with  the  Broadway  Trust  Company  of  a 
specified  amount  upon  which  a  specified  amount  of  interest 
had  accrued  to  the  date  of  his  death;  that  the  money  was 
partly  the  income  derived  from  the  rents  of  real  estate  owned 
by  them  as  tenants  by  the  entirety  and  partly  the  income 
of  mortgages  "  held  by  them  jointly  and  to  the  survivor  of 
them;"  that  all  deposits  made  in  the  account  were  used  by 
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them  for  their  "  joint  account  without  any  apportionment 
as  to  the  amoimt  which  either  of  them  might  use  and  without 
either  accoimting  to  the  other  for  the  manner  in  which  it 
was  used  or  the  purpose  for  which  the  same  was  used;"  and 
that  the  money  belonged  to  them  "  as  joint  tenants,  and 
upon  the  death  of  the  decedent "  the  survivor  became  the 
sole  owner  thereof.  There  were  six  mortgages  on  real  property, 
aggregating  $74,000  with  $1,244.09  accrued  interest,  all 
running  to  "  Edmimd  D.  Teller  and  his  wife,  Lena  Teller," 
and  that  was  also  the  recital  of  the  habendmn  clause  in  each 
with  the  addition  of  the  words  "  and  the  survivor."  There 
was  another  mortgage  for  $60,000  with  $1,310.15  accrueki 
interest,  running  to  them  in  the  same  form,  but  it  does  not 
appear  that  the  habendum  clause  contained  any  reference  to 
the  survivor.  The  schedule,  however,  asserts  ownership 
thereof  in  the  widow  as  survivor.  There  was  another  mort- 
gage, omitted  from  the  schedule,  for  $5,000  with  $40.48 
accrued  interest,  running  to  them  in  the  same  form,  but  it 
does  not  appear  that  there  was  any  reference  in  the  habendum 
clause  to  the  survivor  although  it  is  assumed  in  the  briefs 
that  it  contains  the  same  provision  in  the  habendum  clause 
as  the  six  mortgages  to  which  reference  has  been  made. 

The  appeal  presents  the  question  as  to  whether  the  bank 
accoimt  and  the  mortgages  were  taxable,  and  if  so  to  what 
extent,  under  the  provisions  of  subdivision  7  of  section  220 
of  the  Tax  Law  (Consol.  Laws,  chap.  60,  Laws  of  1909, 
chap.  62),  as  added  by  chapter  664  of  the  Laws  of  1915, 
which  took  eflfect  on  the  twentieth  day  of  May,  that  year. 
The  provisions  of  that  subdivision  are  as  follows:  "  Whenever 
intangible  property  is  held  in  the  joint  names  of  two  or  more 
persons,  or  as  tenants  by  the  entirety,  or  is  deposited  in  banks 
or  other  institutions  or  depositaries  in  the  joint  names  of  two 
or  more  persons  and  payable  to  either  or  the  survivor,  upon 
the  death  of  one  of  such  persons  the  right  of  the  surviving 
tenant  by  the  entirety,  joint  tenant  or  joint  tenants,  person 
or  persons,  to  the  immediate  ownership  or  possession  and 
enjoyment  of  such  property  shall  be  deemed  a  transfer  taxable 
under  the  provisions  of  this  chapter  in  the  same  manner  as 
though  the  whole  property  to  which  such  transfer  relates 
belonged  absolutely  to  the  deceased  tenant  by  the  entirety, 
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joint  tenant  or  joint  depositor  and  had  been  bequeathed  to 
the  surviving  tenant  by  the  entirety,  joint  tenant  or  joint 
tenants,  person  or  persons,  by  such  deceased  tenant  by  the 
entirety,  joint  tenant  or  joint  depositor  by  will."  The  mort- 
gages were  all  executed  prior  to  the  enactment  of  the  statute, 
but  it  does  not  appear  when  the  bank  account  was  opened 
or  any  of  the  money  was  deposited.  The  transfer  tax  appraiser 
held  that  the  bank  accoimt  and  all  of  the  mortgages  were 
taxable  for  the  full  amount,  but  the  Surrogate's  Court  ruled 
that  they  were  held  by  the  testator  and  his  wife  jointly  and 
that  the  statute  is  not  to  be  construed  as  retroactive,  and, 
therefore,  they  were  not  taxable.  When  this  appeal  was 
argued  it  seemed  necessary  to  decide  whether  the  ownership 
of  the  property  was  in  the  testator  and  his  wife  as  tenants 
in  common  or  jointly;  but  a  decision  of  the  Court  of  Appeals 
in  Matter  of  McKelway  (221  N.  Y.  15),  I  think,  disposes 
of  all  the  questions  involved  on  this  appeal.  That  proceeding 
involved  the  taxabiUty  of  personal  property  held  by  McKelway 
and  his  wife  jointly,  some  of  which  they  acquired  before  and 
some  after  the  enactment  of  this  statute,  and  his  death  was 
subsequent  to  the  time  the  statute  took  eflfect.  There,  as 
here,  the  tax  appraiser  ruled  that  the  property  was  taxable 
for  its  full  value  as  though  it  passed  imder  the  will,  and  the 
Surrogate's  Coiul;  reversed  the  ruling  on  the  theory  that  the 
only  transfer  from  McKelway  was  during  his  lifetime  on  the 
creation  of  the  joint  tenancy  and  before  the  enactment  of  the 
statute.  The  Appellate  Division  affirmed  (176  App.  Div.  929), 
but  the  Court  of  Appeals  reversed,  holding  that  the  property 
was  taxable  to  the  extent  of  one-half  of  its  value,  on  the  theory 
that  a  joint  owner  of  personal  property  may  dispose  of  his 
own  interest  during  his  lifetime,  and  that  the  doctrine  of 
survivorship  applies  only  if  the  jointure  is  not  thus  severed, 
and  that,  therefore,  the  absolute  ownership  of  the  imdivided 
half  of  the  joint  property  which  the  deceased  joint  owner 
might  have  disposed  of  passed  to  the  survivor  upon  his  death, 
and  not  imtil  then.  The  efifect  of  that  decision  is  that  the 
surviving  joint  tenant  has  at  all  times  been  the  owner  of  an 
undivided  half  interest  subject  to  the  right  of  his  cotenant 
to  take  by  survivorship  and  that,  therefore,  that  imdivided 
interest  was  not  taxable  but  that  the  survivor  succeeds  to 
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the  absolute  ownership  of  the  other  undivided  half  interest 
only  by  and  upon  the  death  of  his  cotenant,  and  that,  therefore, 
such  interest  is  taxable.  On  that  construction  of  the  statute 
no  constitutional  question  arises,  for  it  does  not  become 
retroactive;  and  since  an  undivided  half  interest  would  be 
taxable  if  they  held  the  property  as  tenants  in  common  the 
same  result  follows.  . 

It  follows  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  the  order  of  the  tax 
appraiser  modified  by  imposing  a  tax  to  the  extent  of  one-half 
the  value  of  the  interest  taxed  as  reported  by  him,  and  as 
so  modified,  affirmed. 

Clarke,  P.  J.,  Scott,  Davis  and  Shearn,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  order  of  tax  appraiser  modified  as  stated  in  opinion, 
and  as  modified  affirmed.    Order  to  be  settled  on  notice. 


Frederic  Foyle  Nugent,  Appellant,  v.  John  R.  Rowland, 
Respondent,  Impleaded  with  William  Seton  Gordon  and 
Others,  Defendants. 

First  Department,  June  8,  1917. 

Pleading  —  answer  —  counterclaim  for  conyersion  of  promissory 
note  set  up  in  action  on  independent  contract  —  allegations  not 
constituting  counterclaim  for  substantial  or  nominal  damages. 

A  counterclaim  set  up  by  a  defendant  sued  for  the  value  of  services  and  dis- 
bursements which  alleges  in  substance  that  the  defendant  became  an 
acconmiodation  indorser  for  the  plaintiff  on  a  note  without  consideration 
and  upon  the  plaintiff's  agreement  that  he  would  use  the  note  only  for 
the  purpose  of  renewing  and  retiring  prior  notes,  and  that  the  plaintiff, 
instead  of  so  doing,  permitted  the  former  notes  to  go  to  protest  so  that 
the  defendant  was  obliged  to  pay  them  and  converted  the  renewal  note 
to  his  own  use  and  delivered  it  to  a  stranger  ''  who  claims  to  be  a  bona 
fide  holder  thereof  in  due  course,"  should  be  dismissed  as  insufficient, 
there  being  no  allegation  that  the  defendant  has  paid  the  note  or  that  the 
plaintiff  who  was  primarily  liable  thereon  is  insolvent. 

Said  counterclaim  does  not  set  up  a  cause  for  conversion  as  the  defend- 
ant did  not  own  the  note,  and  in  any  event  the  conversion  would  not 
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be  a  proper  counterclaim  in  the  action  brought  upon  an  independent 
contract. 
Said  counterclaim  does  not  state  facts  entitling  the  defendant  even  to 
nominal  damages. 

Appeal  by  the  plaintiff,  Frederic  Foyle  Nugent,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  14th  day  of  February,  1917,  denying  his 
motion  to  dismiss  the  fourth  counterclaim  contained  in  the 
amended  answer  of  the  respondent  and  overruling  his  demurrer 
thereto. 

Lilian  Herbert  Andrews^  for  the  appellant. 

Clarence  De  Witt  Rogers,  for  the  respondent. 

Laughlin,  J.: 

This  is  an  action  for  services  and  disbursements  in  connec- 
tion with  the  organization  of  the  "  Directors  Trust  Company 
of  New  York."  Defendant  Rowland,  the  respondent,  joined 
issue  on  the  material  allegations  of  the  complaint  and  set 
up  in  three  counterclaims  that  he  became  accommodation 
indorser  for  the  plaintiff  on  five  notes  which  he  was  obliged 
to  pay.  In  a  fo\ui;h  coimterclaim  he  pleaded  that  he  became 
accommodation  indorser  for  plaintiff  on  a  sixth  note  on  which 
his  indorsement  was  proc\u*ed  without  consideration  upon 
pUuntiff's  agreement  that  the  note  would  be  used  only  for 
the  purpose  of  renewing  and  retiring  the  other  five  notes, 
and  that,  instead  of  Using  it  in  renewal  or  retirement  of  the 
other  notes  he  permitted  them  to  go  to  protest  and  respondent 
was  obliged  to  pay  them,  and  plaintiff  converted  the  sixth 
note  to  his  own  use  and  deUvered  it  to  a  stranger  "  who  claims 
to  be  a  bona  fide  holder  thereof  in  due  course;*'  that  said  sixth 
note  was  not  paid  at  maturity  and  was  duly  protested  and 
the  holder  threatens  suit  against  respondent  thereon,  and  that 
thereby  he  has  been  damaged  in  the  amoimt  of  the  sixth 
note,  together  with  protest  fees.  Plaintiff  demurred  to  the 
fourth  counterclaim  on  the  ground  that  it  was  not  of  the 
character  specified  in  section  501  of  the  Code  of  Civil  Pro- 
cedure, and  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 
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The  respondent  has  not  paid  the  note  and  it  is  not  even 
alleged  that  the  plaintiflf,  who  is  primarily  liable  thereon,  is 
insolvent.  It  is  contended  in  behalf  of  the  respondent  that 
the  diversion  of  the  note  gave  rise  to  a  cause  of  action  in  his 
favor  at  his  election  to  recover  the  amount  of  his  liability 
on  the  note  either  in  tort  or  for  breach  of  the  contract,  and 
in  support  of  that  contention  he  cites  Thayer  v.  Manley 
(73  N.  Y.  305);  Davison  v.  Farr,  Ward  &  Co.  (18  Misc.  Rep. 
124)  and  Coit  v.  Stewart  (50  N.  Y.  17),  which  I  think  are 
not  in  point.  In  Thayer  v.  Manley  (supra)  the  action  was 
by  the  maker  against  the  payee  for  the  conversion  of  a  note 
alleged  to  have  been  obtained  by  fraud  and  it  was  held  that 
the  maker,  without  paying  the  note,  had  an  election  of 
remedies,  either  to  sue  in  equity  to  enjoin  the  negotiation 
of  the  note  and  to  have  it  canceled  or  to  sue  for  the  conversion 
thereof  on  defendant's  failure  to  deUver  it  to  him  on  demand, 
and  that  the  satisfaction  of  the  judgment  in  conversion  would 
vaUdate  the  note  and  authorize  a  recovery  thereon.  In 
Davison  v.  Farr,,  Ward  &  Co.  (supra)  the  action  was  by  an 
accommodation  indorser  against  the  maker  who  claimed  that 
his  indorsement  was  prociu^ed  by  fraud.  There  the  note  had 
been  negotiated,  and  the  indorser,  on  discovering  the  fraud, 
paid  and  took  up  the  note  and  held  it  when  he  brought  the 
action.  Likewise,  in  Metropolitan  Elevated  R.  Co.  v. 
Kneeland  (120  N.  Y.  134),  cited  in  Davison  v.  Farr,  Ward  & 
Co.  (supra)  y  it  was  held  that  a  corporation  might  maintain 
an  action  against  its  directors  for  fraudulently  issuing  and 
negotiating  its  promissory  notes  on  the  ground  that  it  was 
liable  to  the  holders  thereof,  and  that  presumptively  the 
face  value  of  the  notes  was  the  measure  of  its  damages.  In 
Coit  V.  Stewart  (supra)  it  was  merely  held  that  a  principal 
whose  agent  converts  his  property  has  an  election  to  sue 
for  the  conversion  or  for  a  breach  of  the  contract  of  agency. 
Here,  however,  there  was  no  conversion  for  the  respondent 
did  not  own  the  note.  Moreover,  if  he  had  a  cause  of  action 
for  the  conversion  of  the  note  it  would  not  be  a  proper 
counterclaim  to  this  action  on  an  independent  contract. 

It  is  insisted,  however,  that  respondent's  counterclaim  is 
for  the  amount  of  his  liability  on  the  note  on  the  ground 
that  there  was  a  breach  of  the  contract  by  which  his  indorse- 
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ment  was  obtained;  but  even  on  that  theory  no  damages 
are  shown.  This  counterclaim  does  not  purport  to  be  and 
it  is  not  claimed  that  it  can  be  sustained  for  the  amount 
of  the  other  notes  which  were  to  be  retired  and  which 
respondent  has  been  obliged  to  pay.  The  other  coimterclaims 
present  his  cause  of  action  for  having  been  obUged  to  pay 
the  five  notes  which  were  to  be  renewed  and  retired.  But 
it  is  contended  that  the  mere  breach  of  the  contract  gave 
rise  to  a  cause  of  action  for  nominal  damages  at  least.  In 
Pecke  V.  HydravMc  Construction  Co.  (23  App.  Div.  393)  it 
was  unanimously  stated  by  this  court  that  a  coimterclaim 
under  section  501  of  the  Code  of  Civil  Procedure  must  be 
upon  a  cause  of  action  which  will  materially  diminish  the 
plaintiffs  recovery,  and  that  a  coimterclaim  for  nominal 
damages  is  not  authorized.  It  was,  however,  stated  by  the 
Second  Department  in  Coppola  v.  Kraushaar  (102  App.  Div. 
306),  without  citing  or  considering  Pecke  v.  Hydraulic  Con- 
struction Co.  (supra), thsA  a  counterclaim  for  nominal  damages 
is  authorized.  Manifestly  this  counterclaim  was  not  pleaded 
upon  the  theory  that  the  respondent  was  entitled  to  nominal 
damages,  for  if  he  had  brought  an  action  on  the  counterclaim 
and  it  had  been  held  that  he  was  entitled  to  recover  nominal 
damages  only,  he  would  have  been  mulcted  in  costs,  less 
six  cents;  and  if  the  complaint  had  been  dismissed  an  appellate 
court  would  not  reverse  the  judgment  to  entitle  him  to  recover 
nominal  damages.  (Devendorf  v.  Wert,  42  Barb.  228.)  There 
are  cases  holding  that  a  demmrer  for  insufficiency  will  not 
be  sustained  to  a  complaint  showing  a  cause  of  action  for 
only  nominal  damages.  (MiUs  v.  Gould,  42  N.  Y.  Super. 
Ct.  119.  See,  also,  Quin  v.  Moore,  15  N.  Y.  434.)  It  is 
not  necessary  in  the  case  at  bar  to  decide  whether  a  counter- 
claim for  nominal  damages  is  authorized,  for  we  are  of  opinion 
that  the  facts  alleged  in  the  counterclaim  do  not  show  that 
the  respondent  is  entitled  to  recover  even  nominal  damages 
for  the  wrongful  diversion. of  the  note.  It  is  not  alleged  that 
the  party  who  holds  the  note  parted  with  value  or  obtained 
it  before  maturity,  or  even  that  he  was  a  holder  in  due  course 
but  merely  that  he  claimed  to  be;  and,  therefore,  in  an  action 
against  the  respondent  on  the  note  proof  of  the  wrongful 
diversion  would  be  a  defense,  unless  the  holder  showed  that 
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he  took  it  in  due  course,  for  value  and  before  maturity. 
(Neg.  Inst.  Law  [Consol.  Laws,  chap.  38;  Laws  of  1909, 
chap.  43],  §§  91,  98.)  For  aught  that  appears  payment 
of  the  note  may  be  enforced  against  the  plaintiff,  or  if  enforced 
against  the  respondent  he  may  recover  of  the  plaintiff.  If, 
therefore,  respondent  should  be  permitted  to  recover  the 
amount  of  the  note  before  paying  it  payment  may  be  enforced 
against  the  plaintiff  who  would  then  have  no  redress  against 
the  respondent. 

It  is,  therefore,  evident  that  the  counterclaim  is  not  good 
on  the  theory  on  which  it  has  been  pleaded,  namely,  for  the 
recovery  of  the  amount  of  the  diverted  note.  The  only 
question,  therefore,  is  whether  the  respondent  in  addition  to 
his  counterclaims  for  the  amount  paid  on  the  other  five  notes 
has  a  cause  of  action  for  nominal  damages  for  the  breach  of 
the  contract  in  diverting  the  sixth  note.  In  the  circmnstances 
we  are  of  opinion  that  on  the  facts  alleged  respondent  has 
not  yet  even  sustained  nominal  damages  on  that  theory. 

It  follows  that  the  order  should  be  reversed,  with  ten 
dollars  costs  and  disbursements,  and  plaintiff's  motion  for 
dismissal  of  the  fourth  counterclaim  granted,  with  ten  dollars 
costs. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  J  J.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  defendant's  motion  denied  and  plaintiff's  motion  granted, 
with  ten  dollars  costs. 


Abraham  Schulder  and  William  Schulder,  Doing  Business 
as  A.  Schulder  .&  Son,  Respondents,  v.  Edward  R.  Ladew 
Company,  Inc.,  Appellant. 

First  Department,  June  8, 1917. 

Sale  —  deliyery  of  goods  after  time  set  therefor  —  waiver  of  time 
limit  set  for  performance  —  subsequent  refusal  of  vendor  to 
deliver  balance  of  goods. 

Although  goods  to  be  delivered  under  a  written  contract  of  sale  were,  by 
the  terms  of  the  contract,  to  be  taken  by  the  vendee  within  six  months, 
where  as  a  matter  of  fact  the  time  limit  was  not  insisted  upon  by  either 
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party  and  the  vendor,  after  the  expiration  thereof,  delivered  installments 
of  the  goods  which  were  accepted  by  the  vendee,  there  wa^  a  waiver  of 
the  time  limit,  and  the  vendor  when  sued  for  a  subsequent  refusal  to 
complete  the  contract  cannot  escape  liability  for  the  breach  on  the  theory 
that  it  was  at  liberty  to  repudiate  the  contract  at  any  time  subsequent 
to  the  expiration  of  the  six  months'  period  and  to  demand  a  higher  price 
for  the  balance  of  the  goods. 
Where  the  continuance  of  the  performance  of  a  contract  is  permitted  after 
'  the  expiration  of  the  period  of  performance,  the  party  who  might  have 
elected  to  insist  upon  the  performance  within  the  time  agreed  upon  is 
deemed  to  have  waived  the  time  for  performance  and  if  he  thereafter 
desires  to  limit  the  time  for  performance  it  is  incimibent  upon  him  to 
give  notice  requiring  performance  within  a  reasonable  time.  Such  rule 
is  binding  equally  upon  vendor  and  vendee. 

Appeal  by  the  defendant,  Edwaxd  R.  Ladew  Company, 
Inc.,  from  a  judgment  of  the  Supreme  Court  m  favor  of  the 
plaintiffs,  entered  in  the  office  of  the  clerk  of  the  coimty  of 
New  York  on  the  8th  day  of  January,  1917,  upon  the  verdict 
of  a  jury,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  11th  day  of  January,  1917,  denying  defendant's  motion 
for  a  new  trial  made  upon  the  minutes. 

Frank  L.  Crocker,  for  the  appellant. 

Samuel  BiUerman,  for  the  respondents. 

Laughlin,  J.: 

This  is  an  action  to  recover  damages  for  breach  of  a  contract 
in  writing  made  between  the  plaintiffs  and  the  estate  of  Edwai-d 
R.  Ladew  upon  the  7th  of  October,  1913.  On  the  16th  of  Sep- 
tember, 1913,  said  estate,  by  a  letter  addressed  to  the  plaintiffs 
referring  to  negotiations  resting  in  parol,  advised  plaintiffs 
that  the  estate  would  accept  an  order  for  200,000  feet  of 
five-sixteenths  inch  gold-tan  belting  to  be  taken  on  or  before 
January  thirty-first  at  the  price  of  forty-two  dollars  per 
1,000  feet.  The  contract  upon  which  the  action  is  based  is  in 
the  form  of  an  order  by  plaintiffs  and  addressed  to  said  estate, 
the  body  of  which  is  as  follows:  "  Please  ship  the  following: 
200,000  feet  5/16''  full  Gold  Tan  Belting  @  $42.00  per  M 
feet,  to  be  taken  in  6  months.  20,000  ft.  1  /V  Gold  Tan  @ 
$28.80." 

The  order  was  accepted  by  the  Ladew  estate  by  entering 
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the  same  upon  its  books  and  transmitting  it  to  the  factory 
for  manufacture  and  by  deUvering  32,500  feet  of  the  belting 
within  the  six  months.  Within  the  specified  period  of  six 
months  and  in  March,  1914,  the  defendant  was  incorporated 
and  succeeded  to  the  business  of  the  Ladew  estate  and  took 
over  this  contract,  and  thereafter  and  after  the  expiration 
of  the  six  months'  period  and  from  time  to  time  down  to  the 
month  of  January,  1915,  the  defendant  deUvered  to  the 
plaintiffs  pursuant  to  the  contract  30,293  feet  more  of  the 
five-sixteenths  inch  belting,  leaving  137,207  feet  undeUvered. 
The  one-fourth  inch  belting  is  not  involved.  The  order 
appears  to  have  been  construed  by  the  parties  as  calling 
for  shipments  in  installments  from  time  to  time  as  required 
by  plaintiffs;  and  specifications  of  the  quantity  desired  were 
given  from  time  to  time  by  letter  and  by  telephone.  No 
questions  arose  between  the  parties  concerning  the  expiration 
of  the  specified  period  of  six  months  and  in  so  far  as  speci- 
fications were  subsequently  given  by  plaintiffs  and  deliveries 
made  by  defendant  they  were  concededly  made  and  delivered 
pursuant  to  the  contract  on  the  theory  that  it  continued  in 
force.  On  the  12th  of  January,  1915,  the  defendant  wrote 
plaintiffs  stating  that  it  withdrew  all  prices  and  would  be 
glad  to  quote  new  prices.  Neither  before  writing  that  letter 
nor  thereafter  did  the  defendant  tender  delivery  of  the  imfiUed 
part  of  the  order  or  give  the  plaintiffs  notice  limiting  the  time 
for  taking  the  same.  At  the  time  the  defendant  thus  refused 
to  make  further  deliveries  pursuant  to  the  contract  the  market 
price  of  the  belting  had  increased  eight  dollars  per  1,000 
feet  over  the  contract  price. 

The  plaintiffs  have  recovered  on  the  basis  of  this  difference 
in  price  on  the  theory  that  by  the  action  of  the  parties  the 
contract  continued  in  force  and  the  specified  time  was  waived. 
The  facts  were  submitted  to  the  coiul;  by  motions  for  the 
direction  of  a  verdict,  but  the  court  submitted  to  the  jury  the 
question  as  to  whether  the  parties  intended  to  continue  the 
contract  in  its  entirety  and  the  jury  found  that  they  did. 
The  defendant,  admitting  that  the  deliveries  subsequent  to 
the  expiration  of  the  period  of  six  months  were  made  pursuant 
to  the  contract,  contends  that  such  action  continued  the 
contract  merely  with  respect  to  the  deliveries  made,  but  that 
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it  was  at  liberty  at  any  time  subsequent  to  the  expiration 
of  the  six  months'  period,  notwithstanding  the  fact  that  it 
had  accepted  specifications  and  made  deUveries  after  that 
period,  to  decline  to  accept  further  specifications  or  to  make 
further  deUveries,  in  the  absence  of  an  express  agreement 
or  a  new  consideration  or  express  evidence  upon  which  an 
estoppel  may  be  predicated.  If  the  defendant  were  suing 
the  plaintiffs  for  a  breach  of  the  contract  in  failing  to  accept 
deUveries  tendered  after  the  expiration  of  the  specified  period 
and  it  appeared,  as  it  does  here,  that  the  plaintiffs  had  made 
specifications  and  accepted  deUveries  in  recognition  of  the 
contract  after  the  expiration  of  the  period  specified,  without 
calling  on  the  defendant  for  the  deUvery  of  the  balance  or 
giving  the  defendant  notice  requiring  it  to  deUver  within  a 
reasonable  time,  I  think  there  could  be  no  question  under 
the  authorities  but  that  the  plaintiffs  would  be  precluded  from 
preventing  fuU  performance  by  the  defendant  and  would  be 
answerable  to  the  defendant  imder  the  contract  subject  to 
any  clabn  for  damages  sustained  by  the  plaintiffs  in  conse- 
quence of  its  failure  to  perform  within  the  time  specified. 
The  general  rule  is  that  where  the  continuance  of  the  per- 
formance of  a  contract  is  permitted  after  the  expiration  of 
the  period  for  performance  the  party  who  might  have  elected 
to  insist  upon  performance  within  the  time  agreed  upon  is 
deemed  to  have  waived  the  time  for  performance  and  it  is 
incumbent  upon  him,  if  he  thereafter  desires  to  limit  the 
time  for  performance,  to  give  notice  requiring  performance 
within  a  reasonable  time.  {St.  Regis  Paper  Co.  v.  Santa 
Clara  Lumber  Co.,  186  N.  Y.  89,  98;  Beeves  &  Son  v-  Man- 
hattan Life  Ins.  Co.,  195  id.  324;  Kelly  v.  St.  MichaeVs  Roman 
Catholic  Church,  148  App.  Div.  767;  General  Supply  &  Con- 
struction Co.  V.  Goelet,  149  id.  80;-  Bamett  v.  Sussman,  116 
id.  859;  Murray  v.  Harbor  &  Suburban  B.  &  S.  Assn.,  91 
id.  397;  Lawson  v.  Hogan,  93  N.  Y.  39.)  No  authority  is 
cited  where  this  precise  question  arose  with  respect  to  a 
contract  for  the  sale  of  goods,  but  in  WilUston  on  Sales  (§§467, 
458)  the  author  states  the  rule  to  be  that  the  acceptance  of 
further  performance  after  a  breach  operates  as  a  waiver  of 
the  right  of  the  party  so  accepting  performance  to  prevent 
fuU  performance.    Where  time  of  performance  is  waived  by 
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the  action  of  the  parties  no  new  agreement  or  consideration 
is  required  nor  is  it  essential  that  a  technical  estoppel  be 
shown.  (Clark  v.  West,  193  N.  Y.  349,  360;  Thame  v.  French^ 
4  Misc.  Rep.  436;  affd.,  143  N.  Y.  679;  Toplitz  v.  Bauer, 
161  id.  325,  333;  Kieman  v.  Dutchess  County  Mut  Ins.  Co., 
150  id.  190,  194,  195.)  It  is,  however,  fau-ly  to  be  inferred 
here  that  the  defendant  led  the  plaintiffs  to  beUeve  that  it 
regarded  the  contract  still  in  force  and  would  make  deliveries 
of  the  unfilled  part  of  the  order  when  required  by  the  plaintiff. 
Under  the  authorities  cited  it  is  quite  clear,  I  think,  that  the 
defendant  could  have  held  the  plaintiffs  to  performance  not- 
withstanding the  expiration  of  the  specified  period  for  delivery. 
If  the  contract  remained  binding  at  all  it  was  mutually 
binding. 

It  follows,  therefore,  that  the  judgment  and  order  should 
be  affirmed,  with  costs. 

Clarke,  P.  J.,  Scott,  Davis  and  Shearn,  JJ.,  conciured. 

Judgment  and  order  affirmed,  with  costs. 


Francis  P.  Sherwood,  as  Trustee  in  Bankruptcy  of  Hol- 
brook &  ScHAEFER,  Inc.,  Respondent,  v.  Theodore  S. 
HoLBROOK  and  Others,  Appellants,  Impleaded  with  Hol- 
brook &  ScHAEFER,  Inc.,  Defendant. 

First  Department,  June  8,  1917. 

Pleading  —  bankruptcy  —  action  by  trustee  against  corporation, 
its  officers  and  transferees  to  set  aside  transfers  —  complaint 
stating  cause  of  action  —  when  no  misjoinder  of  parties  defendant. 

The  complaint  of  a  trustee  in  bankruptcy  in  an  action  brought  against  a 
corporation,  its  officers  and  other  defendants  to  whom  assets  were  trans- 
ferred, states  a  cause  of  action  against  all  of  the  defendants  where  it  in 
substance  alleges  that  said  officers  of  the  corporation  paid  certain  moneys 
of  the  corporation  to  the  other  defendants  without  consideration  other 
than  the  discharge  of  antecedent  unsecured  debts  so  that  their  claims 
were  paid  in  full  and  that  to  the  knowledge  of  the  defendant  officers  the 
corporation  was  at  that  time  insolvent  and  that  said  payments  were 
made  in  violation  of  section  66  of  the  Stock  Corporation  Law  of  the  State 
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of  New  York  aad  will  effect  a  preference  to  creditors  unless  they  are  set 

aside  and  that  such  payments  were  made  and  received  with  the  intent  of 

effecting  such  preference  when  the  insolvency  of  the  corporation  was 

iimninent. 
Such  complaint  need  not  allege  that  the  corporation  had  defaulted  on  its 

notes  or  other  obligations  within  the  contemplation  of  section  66  of  the 

Stock  Corporation  Law. 
The  appointment  of  the  plaintiff  as  trustee  in  bankruptcy  of  the  corporation 

dispensed  with  reducing  the  claims  of  creditors  to  judgments. 
Said  complaint  states  but  a  single  cause  of  action  in  equity  and  there  is  no 

misjoinder  of  parties  defendant  although  they  are  not  equally  liable  and 

th^  are  not  all  concerned  in  the  same  illegal  transfers  of  the  property 

of  the  bankrupt. 

Appeal  by  the  defendants,  Theodore  S.  Holbrook  and 
others,  from  an  order  of  the  Supreme  Court,  made  at  the  New 
York  Special  Term  and  entered  in  the  ofl5ee  of  the  clerk  of 
the  coimty  of  New  York  on  the  17th  day  of  Febraary,  1917, 
ovennling  the  separate  demurrers  of  certain  of  the  defendants 
to  the  complaint. 

Harold  H.  O'Connor  [Nicholas  A.  Donnelly  with  him  on 
the  brief],  for  the  appellants  Theodore  S.  Holbrook  and 
Edward  Schaefer. 

Jerome  C.  Lewis,  for  the  appellant  Anna  M.  Schaefer. 

George  W.  Tucker^  Jr.  \WiUiam  0.  GarUz  with  him  on  the 
brief],  for  the  appellant  Frederick  M.  vom  Saal. 

Guthrie  B.  PlarUe  [Charles  E.  Mahony  with  him  on  the 
brief],  for  the  respondent. 

Lauohlin,  J.: 

This  is  an  action  by  the  trustee  in  bankruptcy  of  Holbrook 
&  Schaefer,  Inc.,  to  compel  the  defendants  to  account  for 
property  of  the  bankrupt  corporation  alleged  to  have  been 
transferred  by  some  of  them  as  officers  of  the  corporation 
and  to  have  been  received  by  the  others  when  to  their 
knowledge  the  corporation  was  insolvent  and  about  to  suspend 
business.  All  of  the  appellants  with  the  exception  of  vom 
Saal  were  officers  and  directors  of  the  corporation  and  he 
was  the  brother-in-law  of  Edward  Schaefer. 
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It  is  alleged  that  Theodore  S.  Holbrook  and  Edward  Schaefer, 
acting  respectively  as  president  and  treasurer  of  the  corpora- 
tion, made  certain  payments  of  monejrs  of  the  corporation  to 
Anna  M.  Schaefer  on  the  13th  and  16th  of  February,  1915,  and 
to  vom  Saal  on  the  sixteenth,  seventeenth  and  eighteenth 
days  of  the  same  month  without  consideration  other  than 
the  discharge  of  antecedent,  unsecured  debts,  and  that  such 
payments  paid  the  indebtedness  owing  by  the  corporation  to 
Anna  M.  Schaefer  in  full  and  to  vom  Saal  in  full  with  the 
exception  of  $1,000;  that  the  corporation  was  at  the  time 
specified  indebted  to  other  creditors  in  amounts  aggr^ating 
$33,294.94  and  that  the  value  of  its  remaining  assets  would 
not  exceed  the  sum  of  $9,170.86,  all  of  which  was  known  to 
the  defendants;  that  on  the  25th  of  February,  1915,  the 
corporation  executed  a  general  assignment  for  the  benefit  of 
its  creditors,  and  on  the  twenty-fourth  of  June  of  that  year 
certain  of  its  creditors,  including  vom  Saal,  filed  a  petition  in 
bankruptcy  against  it  under  which  it  was  adjudicated  a 
bankrupt  on  the  eighth  of  July;  that  said  payments  were 
made  in  violation  of  the  provisions  of  section  66  of  the  Stock 
Corporation  Law  of  New  York,  and  unless  they  are  set  aside 
they  will  have  effected  a  preference  to  the  creditors  to  whom 
the  payments  were  made  over  the  other  creditors;  and  that 
such  payments  were  made  and  received  with  the  intent  of 
effecting  the  pref^^nce,  and  that  the  corporation  was  then 
insolvent  or  its  insolvency  was  imminent.  Vom  Saal  demurred 
on  the  ground  of  misjoinder  of  causes  of  action,  and  the  other 
appellants  demurred  on  that  ground  and  on  the  further  ground 
that  the  plaintiff  fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action  against  them. 

It  is  contended  that  the  demiurers  should  have  been  sus- 
tained on  the  ground  that  the  plaintiff  has  not  alleged  that 
the  corporation  had  defaulted  in  the  payment  of  its  notes 
or  other  obligations  within  the  contemplation  of  the  Ist 
sentence  of  section  66  of  the  Stock  Corporation  Law  (Con- 
sol.  Laws,  chap.  59;  Laws  of  1909,  chap.  61).  That 
point,  however,  has  been  authoritatively  decided  against  the 
appellants'  contention,  for  we  held  in  Caesar  v.  Bernard 
(156  App.  Div.  724)  that  the  2d  sentence  of  the  section 
relating  to  the  conveyance,  assignment  or  transfer  of  property 
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was  not  limited  by  the  1st  sentence;  and  the  Court  of  Appeals 
aflEurmed  on  our  opinion  in  209  New  York,  570.  The  2d 
sentence  of  the  statute,  so  far  as  material,  provides  as  follows: 
*'  No  conveyance,  assignment  or  transfer  of  any  property  of 
any  such  corporation  by  it  or  by  any  officer,  director  or 
stockholder  thereof,  nor  any  payment  made,  judgment  suffered, 
lien  created  or  security  given  by  it  or  by  any  officer,  director 
or  stockholder  when  the  corporation  is  insolvent  or  its  insol- 
vency is  imminent,  with  the  intent  of  giving  a  preference  to 
any  particular  creditor  over  other  creditors  of  the  corporation, 
shall  be  valid."  The  statute  fiuliher  provides  among  other 
things  as  follows:  "Every  person  receiving  by  means  of 
any  such  prohibited  act  or  deed  any  property  of  the  corpo- 
ration shall  be  bound  to  accoimt  therefor  to  its  creditors  or 
stockholders  or  other  trustees.  *  ♦  ♦  Every  transfer  or 
assignment  or  other  act  done  in  violation  of  the  foregoing 
provisions  of  this  section  shall  be  void.  *  *  *  No  such 
conveyance,  assignment  or  transfer  shall  be  void  in  the  hands 
of  a  purchaser  for  a  valuable  consideration  without  notice. 
Every  director  or  officer  of  a  corporation  who  shall  violate 
or  be  concerned  in  violating  any  provisions  of  this  section, 
shall  be  personally  liable  to  the  creditors  and  stockholders 
of  the  corporation  of  which  he  shall  be  director  or  an  officer 
to  the  full  extent  of  any  loss  they  may  respectively  sustain 
by  such  violation." 

It  is  perfectly  clear  that  the  plaintiff  alleges  a  cause  of 
action  against  all  of  the  defendants  under  these  provisions 
of  the  statute,  and  his  appointment  dispensed  with  reducing 
the  claims  of  the  creditors  to  judgments.  (SouOiard  v.  Benner, 
72  N.  Y.  424.)  The  plaintiff  represents  all  of  the  other  cred- 
itors of  the  corporation.  On  the  facts  alleged,  by  the  express 
provisions  of  the  statute  the  transfers  of  the  property  of  the 
corporation  were  void  and  those  who  received  it  are  bound 
to  accoimt  to  the  creditors  therefor.  Likewise,  by  the  express 
provisions  of  this  statute  the  directors  and  officers  concerned 
in  the  violation  are  Uable  to  the  creditors  to  the  full  extent 
of  the  loss  sustained;  dnd  by  the  express  provisions  of  section 
Ola  of  the  General  Corporation  Law  (Consol.  Laws,  chap. 
23  [Laws  of  1909,  chap.  28],  as  added  by  Laws  of  1913,  chap. 
App.  Div.— Vol.  CLXXVni        80 
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633)  the  directors  and  officers  may  be  called  to  account  in 
equity  for  the  property  thus  transferred  by  them  in  violation 
of  law. 

The  only  possible  question  there  can  be,  therefore,  is  with 
respect  to  the  right  to  join  all  of  the  defendants  in  a  single 
action;  but  in  view  of  the  statutory  provisions  I  think  it  is 
quite  clear  that  they  may  be  so  joined.  The  theory  of  the 
statutes  is  that  the  assets  of  a  corporation  constitute  a  trust 
fund  for  the  benefit  of  its  creditors  (See  Darcy  v.  Brooklyn 
&  N.  Y.  Ferry  Co.y  196  N.  Y.  99)  and  that  its  officers  who 
dissipate  them  when  it  is  insolvent  or  its  insolvency  is 
imminent  and  those  who  receive  the  property  with  notice 
and  without  parting  with  a  valuable  consideration  must 
restore  it  to  the  corporation  for  the  benefit  of  its  creditors. 
{CuUen  V.  Friedland,  152  App.  Div.  124.  See,  also,  Cole  v. 
M.  I.  Co.,  133  N.  Y.  164.)  The  complaint,  therefore,  presents 
but  a  single  cause  of  action  in  equity  to  have  the  transfers 
declared  void  and  to  recover  the  assets  of  the  cori)oration 
which  have  been  transferred  in  violation  of  the  statute,  and 
it  is  immaterial  that  the  defendants  are  not  equally  liable 
and  that  they  were  not  all  concerned  in  the  same  illegal 
transfers  of  the  property  of  the  bankrupt.  {Brinkerhoff  v. 
Brown,  6  Johns.  Ch.  139;  Haich  v.  Heime,  172  App.  Div. 
675;  Stiefel  v.  New  York  Novelty  Co.,  14  id.  371;  German 
American  Coffee  Co.  v.  Diehl,  No.  2,  86  Misc.  Rep.  547; 
aflfd.,  on  Mr.  Justice  Page's  opinion  at  Special  Term,  168 
App.  Div.  913.) 

It  follows,  therefore,  that  the  order  should  be  affirmed, 
with  ten  dollars  costs  and  disbursements. 

Clarke,  P.  J.,  Dowling,  Smifh  and  Page,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs    and  disbursements. 
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The  Creamery  Package  Manufacturing  Company,  Appel- 
lant, V.  George  H.  Horton  and  Sarah  J.  Horton, 
Respondents. 

Third  Department,  May  2,  1917. 

Conditional  sale  —  failure  to  file  —  title  of  conditional  yendor  as 
agaiD8t  third  party  in  possesfiioii  —  bankruptcy  —  title  of  trustee 
in  bankruptcy  of  vendee  —  discharge  —  provabUity  and  release  of 
claim  for  conversion. 

The  failure  to  file  a  conditional  contract  of  sale  does  not,  as  between  the 
parties,  affect  the  validity  of  the  vendor's  title. 

Where  the  conditional  vendee  of  a  silo  placed  it  upon  lands  owned  by  his 
wife,  where  it  was  cemented  to  a  concrete  base  and  connected  to  the 
bam,  but  in  such  a  manner  that  it  could  be  detached  and  removed  with- 
out causing  any  serious  damage  to  the  realty,  and  she  failed  to  establish 
that  she  was  a  purchaser  in  good  faith  and  that  she  had  no  knowledge 
of  the  condition  of  the  contract,  and  had  parted  with  value  or  lost  some 
right  on  account  of  the  annexation  of  the*  silo  to  her  premises,  the  title 
remained  in  the  conditional  vendor  as  against  her. 

Where,  after  the  annexation  of  the  silo  to  the  realty,  the  vendee  was 
adjudicated  a  bankrupt,  his  trustee  acquired  no  lien  on  the  property  and 
could  not  impeach  the  validity  of  the  contract  for  failure  to  file  the  same. 

The  filing  of  the  petition  in  bankruptcy  did  not  bring  into  existence  a  claim 
in  favor  of  the  conditional  vendor  against  the  vendee  and  his  wife  for  a 
conversion,  and  where  such  liability  did  not  arise  or  become  fixed  imtil 
a  demand  and  refusal  for  the  property,  made  three  months  after  the 
petition  was  filed,  a  claim  therefor  was  not  provable  in  bankruptcy  and 
was  not  released  by  the  discharge. 

Lton  and  Cochrane,  JJ.,  dissented  on  opinion  of  McCann,  J.,  at  Trial 
Term. 

Appeal  by  the  plaintiff,  The  Creamery  Package  Manufac- 
turing Company,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  defendant,  entered  in  the  office  of  the  clerk  of 
the  county  of  Broome  on  the  26th  day  of  January,  1917, 
upon  a  decision  of  the  court  dismissing  the  complaint  on  the 
merits  after  a  trial  before  the  court  without  a  jury. 

The  action  was  brought  to  recover  damages  resulting  from 
the  alleged  conversion  of  a  silo.  When  the  action  came  on 
for  trial  the  parties  submitted  an  agreed  statement  of  facts, 
and  supplemented  it  by  evidence  taken  before  a  referee,  upon 
the  question  whether  the  defendant  Sarah  J.  Horton  had 
knowledge  of  the  terms  of  the  contract  at  the  time  of  the 


Digitized  by  V^OOQ IC 


468    Creamery  Package  Manufacturing  Co.  v.  Horton. 

Third  Department,  May,  1917.  [Vol.  178. 

execution  of  the  contract,  or  when  the  silo  was  put  upon 
her  lands. 

The  most  material  facts  as  set  forth  in  the  written  stipu- 
lation are  as  follows:  On  the  20th  day  of  August,  1912, 
the  plaintiff,  under  a  written  contract,  sold  and  delivered  to 
the  defendant  George  H.  Horton  a  silo.  Fifty  dollars  of 
the  purchase  price  was  to  be  paid  upon  delivery  of  the  silo 
and  the  remainder,  S181.50,  in  two  installments,  one-half 
October  1,  1913,  and  one-half  October  1,  1914.  It  was 
expressly  agreed  "  that  the  title  to  the  said  silo  as  personal  prop- 
erty shall  remain  in  the  Creamery  Package  Mfg.  Co.  until  fully 
paid  for,  according  to  the  terms  of  sale,  and  the  delivery  of 
said  silo  is  conditional  upon  such  agreement."  The  contract 
was  never  filed  in  any  clerk's  office,  as  required  by  the  Personal 
Property  Law  (Consol.  Laws,  chap.  41  [Laws  of  1909,  chap. 
45],  §  62  et  seq.),  and  no  other  payment  was  made  by  the 
defendant. 

After  the  deUvery  of  the  silo  to  the  defendant  George  H. 
Horton,  and  sometime  prior  to  October  1,  1912,  it  was  placed 
by  him  upon  lands  owned  by  the  defendant  Sarah  J.  Horton, 
where  it  has  since  been  and  now  is  in  the  possession  of  the 
defendants.  It  was  placed  within  two  or  three  feet  of  the 
cow  barn  upon  said  lands  by  placing  it  "  upon  a  cement 
foimdation,  constructed  especially  for  the  support  of  the  silo 
and  independent  of  any  other  foundation  or  building,  the 
foundation  extending  six  feet  imderground  and  from  six  inches 
to  two  feet  above  the  sxu'face.  The  silo  is  28  feet  high  above 
the  cement  foimdation  and  is  cylindrical  in  shape,  14  feet  in 
diameter.  *  *  *  It  is  cemented  to  the  concrete  base  on 
the  inside  by  a  strip  of  concrete  extending  around  the  base 
and  up  the  side  for  a  distance  of  four  inches.     ♦    *    * 

"  On  the  side  of  the  silo  nearest  the  bam  were  a  series  of 
openings  in  the  silo  the  full  height  of  it.  For  the  purpose  of 
communication  between  the  silo  and  the  barn,  about  two  feet 
in  width  of  the  siding  boards  were  removed  from  the  bam, 
as  well  as  a  part  of  a  sleeper  or  beam,  and  the  opening 
between  the  bam  and  the  silo  was  boarded  up  the  full  height 
of  the  silo  to  keep  out  the  wind  and  weather,  the  boards 
being  nailed  to  the  silo  and  to  the  bam.  If  the  silo  and  cement 
base  were  removed,  the  barn  might  be  restored  to  its  original 
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condition  by  replacing  the  siding  boards,  removed  for  the  pur- 
pose of  communication  between  the  bam  and  the  silo,  and 
replacing  the  portion  of  the  sleeper  or  beam." 

In  July,  1915,  George  H.  Horton  was  adjudged  a  bankrupt 
in  the  United  States  District  Court  and  on  the  26th  day  of 
January,  1916,  a  decree  was  made  and  entered  in  that  court 
discharging  him  from  all  debts  which  existed  July  19,  1915, 
excepting  such  debts  as  are  by  law  excepted  from  the  operation 
of  a  discharge  in  bankruptcy.  The  plaintiff's  claim  for  the 
unpaid  purchase  price  was  included  by  the  bankrupt  in  his 
list  of  debts  and  due  notice  of  the  bankruptcy  proceeding 
served  on  the  plaintiff. 

On  the  20th  day  of  October,  1915,  a  demand  was  duly 
made  upon  the  defendants  for  the  delivery  to  the  plaintiff 
of  said  silo,  but  the  defendants  refused  to  deliver  or  surrender 
possession  thereof  to  the  plaintiff.  The  court  found  these 
facts  and  that  the  defendant  Sarah  J.  Horton  had  knowledge 
of  the  terms  of  the  contract  at  the  time  of  its  execution  and 
at  the  time  the  silo,  was  placed  upon  her  lands. 

T.  B.  &  L.  M.  Merchant  [Leslie  J.  Waite  of  counsel],  for 
the  appellant. 

Edwarfl  F.  Ronan  [Oeorge  M.  Le  Pine  of  counsel],  for  the 
respondents. 

Sewell,  J.: 

There  is  no  doubt  that,  as  between  the  plaintiff  and  the 
defendant  George  H.  Horton,  the  failure  to  filfe  the  contract 
did  not  affect  the  validity  of  the  plaintiff's  title  to  the  silo. 
It  is  equally  clear  that  the  title  to  it  remained  in  the  plaintiff 
as  against  the  defendant  Sarah  J.  Horton,  as  it  appears  that 
the  silo  could  be  detached  and  removed  without  causing  any 
serious  damage  to  the  realty  and  she  failed  to  meet  the 
burden  imposed  upon  her  of  showing  that  she  was  a  purchaser 
in  good  faith,  that  she  had  no  knowledge  of  the  condition  of 
the  contract  and  had  parted  with  value  or  lost  some  right 
on  account  of  the  annexation  of  the  silo  to  her  premises. 
(Hopkins  v.  Davis,  23  App.  Div.  235;  Crocker-Wheeler  Co. 
V.  Genesee  Recreation  Co.,  160  id.  373;  Davis  v.  Bliss,  187  N.  Y. 
77;  Central  Union  Gas  Co.  v.  Browning,  210  id.  10.) 
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Upon  the  facts  in  the  record  we  also  think  that  the 
in  bankruptcy  acquired  no  lien  on  the  property,  and,  th 
could  not  impeach  the  validity  of  the  contract  for  no 
He  acquired  no  more,  or  any  other  or  further  rigl 
any  creditor  of  the  bankrupt  could  have  acquired  by 
or  equitable  proceeding  under   the  statutes  of  this  ftJtate. 
{DooUy  V.   Pease  J   180  U.  S.   126;   Thompson  v.  Fairbanks^ 
196  id.  516;  Humphrey  v.   Tatman,  198  id.  91;  MatOey  v. 
Wolfe,  175  Fed.  Rep.  619.) 

It  does  not  appear  that  any  creditor  could  have  secured 
a  levy  by  execution  upon  the  property.  There  is  nowhere  in 
the  record  any  suggestion  that  there  was  a  creditor  of  the 
vendee  for  more  than  two  years  after  the  silo  was  attached 
and  after  it  had  become,  on  account  of  its  nature  and  the 
manner  of  its  annexation  to  the  realty,  a  part  of  it  as  to 
all  persons  except  the  parties  to  this  action. 

According  to  our  view  of  the  conceded  facts  of  this  case 
the  trustee  in  bankruptcy  is  in  the  same  position  he  would 
have  been  if  the  defendant  Sarah  J.  Horton  had  purchased 
the  silo  of  her  codefendant  and  obtained  a  delivery  of  it 
before  any  debt  had  been  contracted  by  him.  It  is  plain 
that  he  would  then  be  in  the  situation  of  every  creditor  who 
comes  with  an  execution  after  his  debtor  has  in  some  way 
parted  with  or  become  divested  of  his  property. 

There  is  no  force  in  the  contention  of  the  respondent  that 
the  plaintiff's  claim  for  conversion  was  provable  in  the  bank- 
ruptcy proceeding  and  was  released  by  the  discharge.  The 
defendant  came  lawfully  into  possession  of  the  silo.  The 
attachment  of  it  to  the  realty,  in  the  manner  it  was  attached, 
was  not,  under  the  circumstances,  a  conversion  per  se.  There 
is  nothing  to  show  that  the  possession  of  the  defendants  was 
in  hostiUty  to  the  plaintiff's  rights,  or  that  it  was  not  in 
protection  of  the  plaintiff's  interest  until  the  demand  and 
refusal  three  months  after  the  adjudication  in  bankruptcy.. 
The  filing  of  the  petition  in  bankruptcy  did  not  bring  into 
existence  a  claim  in  favor  of  the  plaintiff  against  the  defendants 
for  a  conversion.  That  liability  did  not  arise  or  become  fixed 
until  three  months  after  the  petition  was  filed,  when  the 
wrong  was  done.  Until  then,  the  bankrupt  or  his  trustee, 
if  he  had  one,  could  have  paid  the  amount  due  and  become 
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the  owner.  Neither  did  so  and,  therefore,  the  title  remained 
in  the  plaintiff.  By  the  provisions  of  the  Bankruptcy  Act 
there  must  be  a  fixed  Uability  at  the  time  of  filing  the  petition. 
(Phenix  Nat.  Bank  v.  Waterbury,  197  N.  Y.  161.) 

The  case  at  bar  is  clearly  distinguishable  from  Crawford 
V.  Burke  (195  U.  S.  176)  and  Wood  v.  Fisk  (215  N.  Y.  233). 
In  each  of  these  cases  a  cause  of  action  for  conversion  was 
complete  at  the  time  of  the  bankruptcy. 

We  think  the  defendants  failed  to  make  out  a  defense  to 
this  action  and,  therefore,  the  judgment  should  be  reversed  and 
a  new  trial  granted,  with  costs  to  the  appellant  to  abide  the 
event. 

All  concurred,  except  Lyon  and  Cochrane,  JJ.,  who 
dissented  on  opinion  of  McCann,  J.,  at  Trial  Term. 

Judgment  reversed  and  new  trial  granted  with  costs  to 
appellant  to  abide  event. 


Abba  R.  Finkle,  Respondent,  v.  Nanning  V.  Lasheb, 

Appellant. 

Third  Department,  May  2,  1917. 

Principal  and  agent  —  sale  of  milker  outfit  —  adoption  and  con- 
firmation of  statements  made  by  agent. 

A  person  who  accepts  the  benefit  of  a  contract  cannot  be  heard  upon  the 
trial  of  an  action  brought  to  charge  the  other  party  thereto  with  jiabihty 
thereunder  to  question  the  authority  of  the  agent  who  made  the  contract 
in  his  behalf. 

Hence,  where  in  an  action  to  recover  the  balance  claimed  to  be  due  on 
account  of  the  sale  and  dehvery  by  the  plaintiff  to  the  defendant  of  a 
milker  outfit,  it  appears  that  when  the  plaintiff  first  called  upon  the 
defendant  in  respect  to  the  sale,  he  brought  a  salesman  for  the  manu- 
facturer, and  stated  to  the  defendant  that  he  had  brought  him  there  to 
talk  "  machine  "  to  hkn,  and  that  aU  of  the  representations  and  state- 
ments were  thereafter  made  by  said  salesman,  the  plaintiff,  by  assert- 
ing his  claim,  adopted  and  confirmed  all  that  the  salesman  said  and  did  in 
inducing  the  sale. 

Appeal  by  the  defendant,   Nanning  V.   Lasher,   from  a 
judgment  of  the  Supreme  Court    m  favor  of  the  plaintiff, 
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entered  in  the  office  of  the  clerk  of  the  county  of  Montgomery 
on  the  2d  day  of  October,  1916,  upon  the  verdict  of  a  jury 
rendered  by  direction  of  the  court,  and  also  from  an  order 
entered  in  said  clerk's  office  on  the  7th  day  of  December, 
1916,  denying  defendant's  motion  for  a  new  trial  made  upon 
the  minutes. 

George  M.  Albot,  for  the  appellant. 

Gilbert  R.  Hughes,  for  the  respondent. 

Sewell,  J.: 

This  action  was  brought  to  recover  $270.44,  the  balance 
claimed  to  be  due  by  the  plaintiff,  on  account  of  the  sale 
and  deUvery  by  the  plaintiff  to  the  defendant  of  a  Sharpies 
Milker  Outfit. 

The  answer  admits  "  That  on  or  about  the  5th  day  of 
December,  1914,  the  defendant  purchased  from  the  plaintiff, 
and  the  plaintiff  deUvered  to  the  defendant  the  Sharpies 
Milker  Outfit,  described  in  the  complaint  herein,''  and  that 
the  agreed  purchase  price  was  $370.44,  of  which  the  defendant 
paid  the  plaintiff  $100  at  the  time  of  the  sale.  The  answer 
alleges,  by  way  of  counterclaim,  a  warranty  by  the  plaintiff 
that  the  outfit  had  sufficient  power  to  do  the  work  for  which 
it  was  designed,  and  that  it  would  successfully  milk  the 
defendant's  cows  and  not  make  sore  or  injure  the  teats  or 
udders  of  the  cows  milked  therewith;  that  the  defendant 
reUed  upon  said  representations  and  warranty  and  was  thereby 
induced  to  purchase  the  outfit.  Then  follows  an  allegation 
of  a  breach  of  the  warranty  and  that  by  reason  thereof  the 
defendant  sustained  damages  in  the  smn  of  $2,000.  It  will 
be  observed  that  the  parties  by  their  pleadings  have  deter- 
mined that  the  relation  of  buyer  and  seller  existed  between 
them. 

It  was  not  disputed  that  when  the  plaintiff  first  called 
upon  the  defendant,  in  respect  of  a  sate  of  the  outfit,  he 
brought  Charles  T.  Hughes  with  him  and  then  said  to  the 
defendant  that  he  had  ''  brought  Mr.  Hughes  there  to  talk 
milking  machine  to "  him.  It  appears  that  Hughes  was  at 
that  time  a  salesman  for  the  Sharpies  Separator  Company, 
which  manufactured  the  outfit,  and  that  all  of  the  alleged 
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representations  and  statements  were  thereafter  made  by 
Hughes  in  negotiating  with  the  defendant  for  the  sale  of  the 
outfit. 

The  defendant  proved  these  statements  and  representations, 
and  then  offered  evidence  tending  to  show  a  breach  of  the 
warranty  and  the  damages  that  had  resulted  therefrom. 
This  evidence  was  objected  to  by  the  plaintiff  and  excluded. 
When  the  defendant  rested,  the  plaintiff  moved  for  a  direction 
of  a  verdict  on  the  ground,  among  others,  that  no  warranty 
was  made  by  the  plaintiff,  and  if  any  warranty  was  made 
it  was  the  warranty  of  the  Sharpies  Separator  Company. 
Before  it  was  directed  the  defendant's  counsel  asked  to  go 
to  the  jury  upon  the  question  of  the  plaintiff's  warranty 
and  all  the  questions  raised  by  the  jpleadings  and  under  the 
evidence  offered.  The  request  was  refused  and  the  court 
thereupon  directed  a  verdict  for  the  plaintiff  for  the  full 
amount  claimed. 

The  only  question  which  it  is  necessary  to  discuss  is  whether, 
as  between  the  plaintiff  and  the  defendant,  Hughes  was  the 
agent  of  the  plaintiff  in  respect  of  the  sale. 

It  would  be  a  strange  rule  of  law  which  would  permit  the 
plaintiff,  after  availing  himself  of  the  representations  of 
Hughes  respecting  the  character,  quality  and  efficiency  of 
the  outfit  to  make  a  sale  by  which  he  was  benefited  to  the 
extent  of  the  profit,  to  repudiate  them  so  far  as  they  imposed 
any  burden  or  obligation  upon  him.  There  is  no  doubt  that 
a  person  who  accepts  the  benefit  of  a  contract  cannot  be 
heard  upon  the  trial  of  an  action  brought  to  charge  the  other 
party  thereto  with  liability  thereunder,  to  question  the 
authority  of  the  agent  who  made  the  contract  in  his  behalf. 
If  Hughes  was  not  and  did  not  in  fact  act  as  the  agent  of  the 
plaintiff,  the  latter  has  no  claim  upon  the  defendant,  for  there 
was  no  other  relation  existing  between  them  upon  which  the 
plaintiff  could  predicate  any  claim  upon  the  defendant  for 
the  pm^chase  price  of  the  outfit.  The  plaintiff  by  asserting 
his  claim  to  the  amount  to  be  paid  for  it,  adopted  and  con- 
firmed all  that  Hughes  said  and  did  in  inducing  the  sale. 
The  plaintiff  could  not  adopt  a  part  of  his  acts  done  or 
statements  made  without  adopting  all.  It  is  clear  that  the 
court  was  not  justified  in  holding,  as  a  matter  of  law,  that 
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Hughes  did  not  represent  the  plaintiff,  or  that  the  defendant 
was  not  justified  in  believing  that  he  had  actual  authority 
to  act  and  speak  for  the  plaintiff. 

It  follows  that  the  judgment  must  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concurred. 

CocHBANE,  J.  (concurring): 

I  concur  in  the  result  because  Hughes  expressly  warranted 
the  outfit  in  the  presence  of  the  plaintiff  when  the  latter 
was  negotiating  the  sale  thereof  with  the  defendant.  The 
plaintiff  must,  therefore,  be  deemed  to  have  adopted  and 
ratified  what  Hughes  said  in  his  presence.  The  written  con- 
tract of  sale  subsequently  made  between  the  parties  stated 
that  it  was  subject  to  the  guarant  printed  on  the  reverse 
side  thereof.  Such  guaranty  related  to  a  different  matter 
and  apparently  did  not  include  the  matter  which  was  the 
subject  of  the  express  warranty  of  Hughes,  and  which  the 
defendant  alleged  in  his  answer  and  was  seeking  to  establish 
at  the  trial.  The  rule  therefore  excluding  prior  oral  nego- 
tiations may  not  be  invoked  by  the  plaintiff.  That  rule  has 
no  application  to  a  collateral  undertaking  such  as  an  express 
warranty  where  the  prior  oral  negotiations  do  not  supplement 
or  contradict  what  has  been  expressed  in  writing  but  relates 
to  something  in  respect  to  which  the  written  contract  is 
silent.  (Chapin  v.  Dobson,  78  N.  Y.  74;  Vaiighn  Machine 
Co.  V.  Ligh^uncse,  64  App.  Div.  138,  143;  Van  Pvblishing 
Co.  V.  Westinghouse,  Church,  Kerr  &  Co.  72  id.  121,  126.) 

Judgment  and  order  reversed  and  new  trial  granted,  with 
costs  to  appellant  to  abide  event. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Jessie  S.  Van  Riempst,  as  Executrix,  etc.,  of  Elizabeth 
F.  Terry,  Deceased. 

Warren    McArthur    and  Others,  Appellants;    Jessie  S. 
Van  Riempst,  as  Executrix,  Respondent. 

Third  Department,  May  2, 1917. 

Will  —  construction  —  when  terms  ''nephews  and  nieces"  do  not 
include  grandnephews  and  grandnieces  —  gift  by  implication. 

The  terms  "  nephews  and  nieoes  "  in  their  primary  and  ordinary  sense  do 
not  include  grandnephews  and  grandnieoes  or  more  remote  descendants 
unless  there  is  something  in  the  will  to  show  that  the  words  were  used  in 
the  broader  sense. 

Where  a  will  by  express  terms  in  different  clauses  gives  property  to  the 
"  nephews  and  nieces  "  of  the  testatrix,  and  the  language  used  is  not  of 
a  doubtful  or  uncertain  effect,  the  other  parts  of  the  will  cannot  be  resorted 
to  to  determine  the  meaning  of  said  words. 

Provisions  of  a  will  examined,  and  held,  that  it  was  the  intention  of  the  testa- 
trix to  use  the  terms  "  nephews  and  nieces  "  in  their  primary  and  ordinary 
sense,  and  that  said  terms  did  not  include  the  children  of  a  deceased  nephew. 

In  order  to  support  a  gift  by  imphcation,  the  inference  from  the  will  of  the 
intention  must  be  such  as  to  leave  no  hesitation  in  the  mind  of  the  court 
and  to  present  no  other  reasonable  inference. 

Appeal  by  Warren  McArthur  and  others  from  parts  of 
a  decree  of  the  Surrogate's  Court  of  the  county  of  Columbia, 
entered  in  the  ofl5ce  of  said  Surrogate's  Court  on  the  9th 
day  of  February,  1917,  construing  the  will  herein. 

The  will  was  executed  April  19,  1915.  The  testatrix  died 
December  26,  1915,  leaving  as  her  only  surviving  next  of 
kin  one  brother,  eighteen  nephews  and  nieces,  children  of 
deceased  brothers  and  sisters  and  the  respondents,  and  Sanford 
G.  Hoysradt,  Caroline  H.  Whitbeck  and  Gertrude  McE. 
Whitbeck,  children  of  Albert  Hoysradt  a  deceased  nephew. 
There  were  also  fifteen  or  more  grandnephews  and  grand- 
nieces,  children  of  the  nephews  and  nieces  mentioned  in  the 
wiU. 

By  her  wiU,  after  providing  for  the  payment  of  her  debts 
and  funeral  expenses,  she  gave,  by  the  3d  clause  therein, 
"  to  Sanford  G.  Hoysradt,  Caroline  Whitbeck  and  Gertrude 
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McE.  Whitbeck,  children  of  my  deceased  nephew,  Albert 
Hoysradt,  the  sum  of  one  hundred  and  sixty-six  dollars  each." 

By  the  4th  clause  she  gave  "  to  my  niece  Indianna  Mc Arthur, 
the  siun  of  five  himdred  dollars."  By  the  5th  clause  she 
gave  "  to  my  great  niece,  Elizabeth  Folger  McArthur,  daughter 
of  George  P.  McArthur,  the  siun  of  two  hundred  dollars." 
By  the  6th,  7th  and  8th  clauses  she  gave  to  seventeen  nephews 
and  nieces  therein  named,  and  to  Sarah  G.  Bradley,  a  stranger 
in  blood,  "  two  hundred  dollars  each."  By  the  9th  clause 
she  gave  to  a  Sunday  school  the  sum  of  $200.  In  the  10th 
clause  she  bequeathed  her  wearing  apparel  and  jewelry  to 
her  executrix  in  trust.  By  the  11th  clause  she  created  a 
trust  fund  of  $2,000  for  the  benefit  of  her  brother  John  A. 
McArthur,  and  provided  therein  that  at  his  death  the  said 
$2,000  should  be  divided  "  among  my  nephews  and  nieces 
who  shall  then  be  Uving,  share  and  share  alike."  By  the 
12th  clause  she  created  another  trust  fund  of  $3,000  for  the 
benefit  of  her  brother  Robert  McArthur,  and  provided  therein 
that  at  his  death  the  said  $3,000  should  be  divided  ''  among 
my  nephews  and  nieces,  who  shall  then  be  living,  share  and 
share  alike." 

The  13th  clause  is  as  follows:  "All  the  rest  and  residue 
of  my  estate  I  give,  devise  and  bequeath  to  my  nephews 
and  nieces  to  be  divided  between  them  in  equal  shares." 

The  court  found  that  the  testatrix  intended  that  the  children 
of  her  deceased  nephew  Albert  Hoysradt,  mentioned  in  the 
3d  clause  of  the  will,  should  share  per  capita  with  the  nephews 
and  nieces  in  the  residuary  estate  including  the  principal  of 
the  two  trust  funds,  the  brothers  John  A.  McArthur  and 
Robert  McArthur  having  died  before  the  proceeding  for  an 
accounting  was  commenced. 

Samuel  B.  Coffin,  for  the  appellants. 

John  F.  Whitbedc,  Jr.,  for  the  respondent. 

Sewell,  J.: 

We  think  that  the  conclusion  reached  by  the  Surrogate'^s 
Court  is  not  correct.  Nothing  is  better  settled  in  the  law 
of  wills  than  that  the  terms  "  nephews  and  nieces  "  in  their 
primary  and  ordinary  sense  do  not  include    grandnephews 
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and  grandnieces  or  more  remote  descendants  unless  there  is 
something  in  the  will  to  show  that  the  words  were  used  in  a 
broader  sense.  {Pimel  v.  BetjemanUy  183  N.  Y.  194;  Matter 
of  Woodward,  117  id.  522;  Low  v.  Harmony,  72  id.  408.) 

There  are  many  authorities  on  wills  in  which  the  word 
"  children  "  and  the  words  "  nephews  and  nieces  "  have  been 
construed  to  mean  "  grandchildren/'  and  "  grandnephews 
and  grandnieces/'  but  in  all  of  these  cases  it  was  either  from 
necessity,  where  the  will  would  otherwise  remain  inoperative 
or  where  the  testator  had  clearly  shown,  by  the  use  of  other 
words,  that  he  did  not  intend  to  give  the  words  used  their 
primary  and  ordinary  meaning  but  used  them  in  some  other 
or  secondary  sense. 

In  this  case,  however,  there  is  no  necessity  or  room  for 
a  judicial  construction  of  the  Uth,  12th  or  13th  clauses  of 
the  will,  which  in  express  terms  give  the  principal  of  the 
two  trust  funds  and  the  residuary  estate  to  the  nephews  and 
nieces  of  the  testatrix.  The  language  used  by  the  testatrix 
in  each  of  these  provisions  of  her  will  is  not  of  a  doubtful 
or  imcertain  effect,  and  there  is  nothing  in  any  of  them  that 
tends  to  show  that  she  did  not  use  the  words  "  nephews  and 
nieces  "  in  their  ordinary  and  primary  sense.  Under  such 
circumstances  the  rule  is  that  the  other  parts  of  the  will 
cannot  be  resorted  to  to  determine  the  meaning  of  these 
provisions.     (Eidt  v.  Eidt,  203  N.  Y.  325.) 

Neither  is  there  any  ambiguity  in  any  of  the  previous 
clauses  of  the  will.  Each  is  clear  and  definite  in  itself  and 
describes  the  subject  and  the  object  of  the  gift  with  absolute 
^  certainty.  In  none  of  these  clauses  does  the  language  employed 
indicate  a  disposition  in  the  testatrix  to  give  the  respondents 
more  than  the  amount  specified  in  the  3d  clause. 

A  study  of  the  entire  will  does  not  disclose  any  conflict 
between  the  intention  of  the  testatrix  as  expressed  in  one 
claim  or  provision  and  her  intention  as  expressed  in  another. 
There  is  nothing  in  it  that  tends  to  show  that  the  terms 
"nephews "  and  "nieces  "  were  not  used  in  their  ordinary  sense 
and  meaning.  The  fact  that  each  of  the  respondents  was 
given  only  thirty-fom*  dollars  less  than  the  bequest  to  each 
of  the  nephews  and  nieces,  except  one,  is  entitled  to  no  more 
consideration  in  construing  the  will  than   the  fact  that  the 
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same  amount  was  given  to  the  Sunday  school  and  to  Sarah 
G.  Bradley  as  was  given  to  each  of  the  nephews  and  nieces. 
By  the  same  rule  a  gift  to  these  legatees  would  be  taken  as  an 
intention  to  include  them  in  the  distribution  of  the  residuary 
estate  as  well  as  the  respondents.  A  clear  and  unmistakable 
intention  of  the  testatrix  not  to  include  her  grandnephews 
and  nieces,  as  beneficiaries  imder  the  11th,  12th  or  13th 
clauses  of  the  will,  is  apparent  from  the  fact  that  in  the  13th 
clause  she  drew  a  clear  distinction  between  her  nephews  and 
nieces  and  the  descendants  of  nephews  and  nieces.  We  think 
this  brings  the  case  within  Matter  of  Woodward^  where  it  was 
expressly  held  that  a  legacy  to  nephews  and  nieces  did  not 
include  the  descendants  of  nephews  and  nieces.  In  that  case 
some  of  the  legatees  were  described  as  "  nephews  and  nieces," 
and  others  as  "  children  of  my  deceased  niece,"  and  the  court 
said  that  the  discrimination  in  the  language  and  the  choice 
of  words  of  description  "  indicate  no  intention  to  include  the 
persons  named  with  nephews  and  nieces,  but  the  contrary. 
It  is  obvious  the  testator  had  in  his  mind  the  different  degrees 
of  relationship  of  his  various  beneficiaries,  and  the  selection 
of  different  words  to  describe  them  cannot  be  attributed  to 
mistake  or  inadvertence.  To  hold  otherwise  would  not 
preserve  his  intent,  but  defeat  it.  The  authorities  are  also 
the  same  way." 

The  language  of  the  11th  and  12th  clauses  also  manifests 
an  intention  not  to  include  the  descendants  of  a  nephew  or 
niece.  If  she  had  intended  to  give  them  an  equal  share  in 
the  $5,000,  upon  the  death  of  her  brothers,  she  certainly 
would  have  used  some  words  indicative  of  such  an  intention 
and  not  have  restricted  the  division  of  it  to  "  my  nephews 
and  nieces  who  shall  then  be  living." 

The  construction  contended  for  by  the  respondents  is  based 
entirely  upon  the  assumption  that  the  court  has  power  to 
read  into  the  11th,  12th  and  13th  clauses  the  names  of  the 
respondents  to  effectuate  an  intention  which  is  neither  expressed 
nor  necessary  to  be  impUed.  It  has  been  repeatedly  held  that 
to  support  a  gift  by  implication  the  inference  from  the  will 
of  the  intention  must  be  such  as  to  leave  no  hesitation  in  the 
mind  of  the  court  and  to  present  no  other  reasonable  inference. 
(JLeggett  v.  Stevens j  185  N.  Y.  70;  Brown  v.  Quiniard,  177  id- 
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75;  Bradhurst  v.  Field,  135  id.  564;  Post  v.  Hover,  33  id. 
593.) 

In  the  case  of  Leggett  v.  Stevens  (supra)  there  was  a  will  in 
which  there  was  a  disposition  of  a  certain  fund  to  the  testa- 
tor's wife  and  an  attempt  to  dispose  of  what  was  left  .of  the  fund 
after  her  death.  The  direction  was  that  it  "  shall  be  equally 
divided  between  my  adopted  daughter,  Helen  S.  Eldridge, 
*  *  *  if  she  is  living,  if  she  has  children  to  go  to  them, 
if  not  to  go  to  my  nearest  a  kin  on  my  side."  The  testator 
left  a  son  as  well  as  the  adopted  daughter.  From  other 
parts  of  the  will  it  was  evident  that  the  testator  intended 
that,  upon  his  wife's  death,  this  fund  should  be  divided 
between  this  son  and  the  adopted  daughter.  But  the  son 
was  not  mentioned  in  the  clause  disposing  of  the  particular 
fund,  and  the  court  held  that,  although  the  testator's  intention 
might  be  gleaned  from  some  other  portion  of  the  will,  it  could 
not  import  into  it  the  name  of  the  son  for  the  purpose  of  effectu- 
ating the  testator's  probable  intention. 

It  follows  that,  whether  we  take  the  plain  language  of 
the  11th,  12th  or  13th  clauses  or  search  for  the  intention 
of  the  testatrix  in  the  context  of  the  will,  it  caimot  be  implied 
that  she  intended  that  the  respondents,  the  children  of  her 
"  deceased  nephew,"  should  share  in  the  distribution  of  the 
trust  fimds  or  the  residuary  estate. 

The  decree  of  the  Surrogate's  Court  should,  therefore,  be 
reversed,  with  costs  against  the  respondents,  and  the  pro- 
ceedings remitted  to  that  court  to  be  there  disposed  of  in 
accordance  with  the  views  here  expressed. 

All  concurred. 

Decree  reversed,  with  costs  against  the  respondents,  and 
proceeding  remitted  to  the  surrogate  for  his  action. 
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WiLLLAM  BiLLS;  Respondent,  v.  William  J.  Baker,  Appellant. 

Third  Department,  May  10,  1917. 

Beplevin  —  wlien  defendant  in  poBsession  of  property  cannot  Justify 
under  title  of  stranger  —  Code  of  CiTil  Procedure,  section  1728,  as 
to  answer  of  title  not  applicable  to  actions  before  Justice  of  the 
peace  —  evidence  insufficient  to  connect  defendant  with  aUeged 
right  of  prior  plaintiff  in  property. 

In  an  action  <rf  trespass,  trover  or  replevin,  a  defendant  cannot  justify  under 
the  title  of  a  stranger  without  connecting  himself  with  the  right  of  said 
person.  The  reason  is  that  possession  is  prima  facie  evidence  of  right 
and  conclusive  against  all  the  world  except  the  true  owner  or  one  connect- 
ing his  title  with  him. 

This  rule  was  not  changed  by  section  1723  of  the  Code  of  Civil  Procedure 
providing  that  a  defendant  may  by  answer  defend  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel  without  connecting  himself  with 
the  latter's  title. 

Said  section  is  not  applicable  to  actions  to  recover  a  chattel  brought  before 
a  justice  <rf  the  peace. 

In  an  action  of  replevin  to  recover  possession  of  sheep  or  the  value  thereof, 
it  appeared  that  they  were  taken  by  a  constable  from  the  possession  of 
the  plaintiff  in  an  action  brought  before  a  justice  of  the  peace  to  recover 
the  same,  in  which  the  plaintiff  herein  was  defendant;  that  they  were 
delivered  by  the  constable  to  the  defendant  herein  who  has  since  kept 
and  refused  to  deliver  them  to  the  plaintiff;  that  at  the  opening  of  the 
trial  in  the  prior  action,  the  requisition  was  set  aside  for  a  defect  in  the 
undertaking,  and  the  attorney  for  the  defendant  then  said  that  they 
woidd  try  the  suit  as  if  there  had  been  no  replevin  and  that  the  sheep 
woidd  be  left  where  they  were  until  after  the  decision,  but  said  proposition 
was  not  accepted  by  the  plaintiff.  The  justice  heard  and  determined  the 
action  in  favor  of  the  plaintiff  therein,  and  the  only  allegation  in  the 
answer  tending  to  connect  the  defendant  with  the  alleged  title  of  the 
plaintiff  in  the  prior  action  was  that  the  sheep  are  the  property  <rf  said 
defendant. 

Evidence  examined,  and  Aeld,  insufficient  to  connect  the  defendant  with  any 
right  the  plaintiff  in  the  prior  action  may  have  had  in  the  property; 
that  the  defendant  was  a  mere  bailee  of  the  constable  who  was  a  wrong- 
doer and  had  no  right  to  the  possession  of  the  property  as  against  the 
plaintiff. 

Appeal  by  the  defendant,  William  J.  Baker,  from  a  judg- 
ment of  the  Coimty  Court  of  Warren  county,  entered  in  the 
office  of  the  clerk  of  said  county  on  the  18th  day  of  September, 
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1916,  upon  the  decision  of  the  court  after  a  trial  before  the 
court  without  a  jury. 

The  action  was  brought  to  recover  possession  of  fifteen 
sheep  or  the  value  thereof,  together  with  damages  for  the 
alleged  wrongful  detention  of  the  same  by  the  defendant. 

The  evidence  shows  that  on  the  16th  day  of  December, 
1915,  the  sheep  were  taken  by  a  constable  from  the  possession 
of  the  plaintiff  in  an  action  brought  before  a  justice  of  the 
peace  to  recover  the  same;  that  Nathaniel  Middleton  was 
plaintiff  in  that  action  and  the  plaintiff  herein  was  defendant, 
and  that  the  sheep  were  on  the  same  day  dehvered  by  the 
constable  to  the  defendant  who  has  since  kept  them  in  his 
possession  and  refused  to  deUver  them  to  the  plaintiff. 

It  also  appeared  that  at  the  opening  of  the  trial  in  the 
replevin  action  the  requisition  was  set  aside  for  a  defect  in 
the  imdertaking;  that  the  justice  thereafter  proceeded  to 
hear  and  determine  the  action,  and  that  his  docket  shows  the 
following  entry: 

"Sheep  awarded  to  Middleton;  in  case  they  cannot  be 
delivered,  then  the  judgment,  damages  and  costs.  Testi- 
mony being  closed,  I  herewith  on  this  20th  day  of  December, 
1915,  render  judgment  in  favor  of  Nathaniel  Middleton,  the 
plaintiff,  against  William  Bills,  the  defendant,  for  the  smn  of 
$55  and  no  cents  damages,  and  the  sum  of  $5.40  costs,  amount- 
ing m  all  to  $60.40. 
"  Dated,  December  20,  1915, 

"  THOMAS  W.  SMITH, 

"  Justice  of  the  PeaceJ^ 

Eight  days  after  this  judgment  was  awarded  the  defendant 
paid  to  the  justice  the  sum  of  $60.40  and  the  justice  signed 
and  gave  him  a  receipt  which  stated  that  it  was  "  in  full 
for  judgment  and  costs  in  the  replevin  action  of  Nathaniel 
Middleton  vs.  William  Bills.  $55.00  of  said  amount  repre- 
senting the  said  judgment  for  damages  and  $5.40  the  costs." 

The  answer  alleges  that  the  sheep  are  the  property  of 
Middleton  and  that  the  defendant  is  keeping  them  for  him. 
There  is  no  other  allegation  tending  to  connect  the  defendant 
with  Middleton's  alleged  title. 
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Fred  A.  BraU,  for  the  appellant. 

Daniel  J.  Finn  ^ravk  Hurley  with  him  on  the  brief],  for  the 
respondent. 

Sewell,  J.: 

It  has  been  decided  in  many  cases  that  in  an  action  of 
trespass,  trover  or  replevin  a  defendant  cannot  justify 
under  the  title  of  a  stranger,  without  connecting  himself 
with  the  right  of  said  person.  The  reason  is  that  possession 
is  prima  facie  evidence  of  right,  and  conclusive  against  all 
the  world,  except  the  true  owner,  or  one  connecting  his  title 
with  him.  {Duncan  v.  Spear,  11  Wend.  54;  Rogers  v.  Arnold, 
12  id.  30;  Brown  v.  Bowe,  35  Hun,  488;  SUrweU  v.  Otis,  71 
N.  Y.  36;  Stonebridge  v.  Perkins,  141  id.  1.) 

This  rule  was  not  changed  by  section  1723  of  the  Code 
of  Civil  Procedure.  That  section  is  not  appUcable  to  actions 
to  recover  a  chattel  brought  before  a  justice  of  the  peace. 

The  proof  in  the  present  case  did  not  warrant  the  court 
in  finding  that  the  defendant  had  any  connection  with  or 
relation  to  the  alleged  title,  possession  or  interest  of 
Middleton  or  that  he  was  acting  under  his  orders.  It  is  true 
that  the  evidence  shows  that  after  the  requisition  in  the 
action  for  replevin  had  been  dismissed,  the  attorney  for  the 
defendant  therein  said:  "  We  will  go  on  and  try  the  suit  as 
if  there  had  been  no  replevin;  the  sheep  will  be  left  where 
they  are  until  after  the  suit  is  decided;  then  if  it  is  decided 
they  are  Bills'  he  can  take  them;  if  they  are  Middleton's 
they  will  remain  where  they  are  or  he  can  do  what  he  pleases 
with  them."  But  this  evidence,  viewed  in  the  light  most 
favorable  to  the  defendant,  comes  far  short  of  being  sufficient 
to  connect  the  defendant  with  any  right  Middleton  may  have 
had  in  the  property.  It  does  not  appear  that  the  proposition 
was  satisfactory  to  or  was  accepted  by  the  plaintiff  in  that 
action,  or  that  the  trial  proceeded  or  any  other  thing  was  done 
in  consequence  of  it.  It  does  not  appear  that  the  plaintiff 
herein  was  present  when  the  proposition  was  made  or  ever 
had  knowledge  of  it,  and  it  must  be  conceded  that  the  attorney, 
as  such,  could  not  stipulate  away  or  affect  the  right  of  the 
plaintiff  in  respect  to  the  possession  of  the  sheep  or  in  any  other 
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matter  outside  of  the  conduct  of  that  action.  So  far  as 
appears  the  defendant  was  a  mere  bailee  of  the  constable, 
who  was  a  wrongdoer  and  had  no  right  to  the  possession  of 
the  property  as  against  the  plaintiff. 

The  views  expressed  in  regard  to  the  case  render  it  unneces- 
sary to  consider  the  exception  taken  by  the  defendant  on  the 
trial  to  the  admission  or  rejection  of  evidence.  The  judg- 
ment is  right  and  should  be  affirmed,  with  costs. 

All  concurred;  Kellogg,  P.  J.,  in  result. 

Judgment  affirmed,  with  costs. 


The    Hagedorn-Merz    Co.,   a    Corporation,   Appellant,   v. 
John  J.  Burns,  Respondent. 

Third  Department,  May  10,  1917. 

Pleading  —  remedy  for  friyolous  pleading  —  motion  to  strike  out 
answer  or  part  thereof  as  frivolous,  unauthorised  —  appeal  — 
order  denying  motion  to  strike  out  denial  in  answer  as  friyolous 
not  appealable. 

The  Ck>de  of  Civil  Procedure  does  not  authorize  the  striking  out  of  an  answer 
or  any  part  thereof  on  the  ground  that  it  is  frivolous. 

The  remedy  for  a  frivolous  pleading  is  a  motion  for  judgment  thereon  under 
section  537  of  the  Code  of  Civil  Procedure.  But  the  relief  afforded  by 
this  section  can  only  be  granted  where  the  whole  answer  is  frivolous, 
where  there  is  no  affirmative  defense,  the  theory  being  that  there  is,  in 
effect,  no  answer  at  all  and,  therefore,  the  plaintiff  should  have  judgment 
as  for  a  failure  to  answer. 

On  granting  a  motion  for  judgment  on  the  ground  of  the  frivolousness  of 
the  pleading,  the  pleading  adjudged  to  be  frivolous  is  not  stricken  out 
but  remains  upon  the  record  and  becomes  a  part  of  the  judgment  roll. 

A  plaintiff  is  not  entitled  to  appeal  from  so  much  of  an  order  denying  his 
motion  for  judgment  on  an  answer  as  frivolous  as  denies  his  motion  to 
strike  out  a  denial  as  frivolous,  as  he  is  not  "  a  party  aggrieved  "  within 
the  meaning  of  section  1294  of  the  Code  of  Civil  Procedure.  He  will  be 
deemed  to  have  appealed  from  the  whole  order. 

Kblloog,  p.  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiff,  The  Hagedorn-Merz  Co.,  from  an 
order  of  the  Supreme  Court,  made  at  the  Ulster  Special  Term 
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and  entered  in  the  office  of  the  clerk  of  the  county  of  Sullivan 
on  the  29th  day  of  May,  1916,  denying  plaintiff's  motion  for 
an  order  striking  out  the  portion  of  the  answer  herein  which 
denies  "each  and  every  other  allegation  contained  in  said 
complaint,  except  as  hereinafter  admitted,  qualified  or 
explained  "  as  frivolous  and  for  judgment  on  the  pleadings. 

John  D.  Lyons,  for  the  appellant. 

Arthur  C.  Kyle,  for  the  respondent. 

Sewell,  J.: 

The  notice  of  appeal  states  that  the  appeal  is  from  an  order 
granted  herein  at  a  Special  Term  of  the  Supreme  Court, 
"  entered  in  the  Sullivan  county  clerk's  office  on  May  29, 
1916,  denying  plaintiff's  motion  that  that  portion  of  the 
answer  herein  which  '  denies  each  and  every  other  allegation 
contained  in  said  complaint  except  as  hereinafter  admitted, 
qualified  or  explained '  be  stricken  out  as  frivolous." 

In  reviewing  the  order  appealed  from  it  is  not  necessary 
to  express  an  opinion  with  respect  to  the  form  of  the  denial, 
for,  assuming  that  it  does  not  controvert  any  allegation  of 
the  complaint,  and  is,  therefore,  frivolous  it  should  not  be 
stricken  out  on  that  account. 

The  Code  of  Civil  Procedure  does  not  authorize  the  striking 
out  of  an  answer  or  any  part  of  an  answer  on  the  ground  that 
it  is  frivolous.  {Briggs  v.  Bergen,  23  N.  Y.  162;  Fetbretck  v. 
McKay,  47  id.  426.) 

The  remedy  for  a  frivolous  pleading  is  a  motion  for  judg- 
ment thereon  under  section  537  of  the  Code  of  Civil  Pro- 
cedure. (Rochkind  v.  Perlman,  123  App.  Div.  808;  Strong  v. 
Sproyl,  53  N.  Y.  497.)  The  relief  afforded  by  this  section 
can,  however,  only  be  granted  where  the  whole  answer  is 
frivolous,  where  there  is  no  affirmative  defense,  the  theory 
being  that  there  is  in  effect  no  answer  at  all,  and,  therefore, 
the  plaintiff  should  have  judgment  as  for  a  failure  to  answer. 
{Soper  V.  St.  Regis  Paper  Co.,  76  App.  Div.  409;  Reese  v. 
Walworth,  61  id.  64;  Barton  v.  Gnffin,  36  id.  572.) 

In  this  case  the  answer  also  sets  up  sufficient  facts  to  entitle 
the  defendant  to  prove  the  alleged  breah  of  warranty.    He 
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is  entitled  to  a  trial;  and  to  have  the  facts  determined  upon 
evidence  in  the  usual  manner.  The  plaintiff  seems  to  concede 
that  he  was  not  entitled  to  judgment  upon  the  pleadings, 
but  contends  that  the  appeal  is  only  from  that  part  of  the 
order  that  denied  the  motion  to  strike  out  the  denial  and 
that  this  refusal  affected  a  substantial  right. 

I  think  that  the  whole  order  is  before  us  upon  this  appeal. 
The  notice  of  appeal  is  not  from  so  much  of  the  order  as 
denies  the  motion  to  strike  out  the  denial.  It  is  not  from  a 
specified  part,  but  from  the  order,  entered  as  stated  therein, 
which  denied  the  motion  for  judgment  on  the  answer  as 
frivolous.  That  was  the  only  determination  that  could  be 
made.  The  application  to  strike  out  was  not  a  material  or 
proper  part  of  the  motion.  On  granting  a  motion  for  judg- 
ment, on  the  groimd  of  the  frivolousness  of  a  pleading,  the 
pleading  adjudged  to  be  frivolous  is  not  stricken  out,  but 
remains  upon  the  record  and  becomes  a  part  of  the  judg- 
ment roll.  A  judgment  granted  on  the  motion  of  frivolous- 
ness of  a  pleading  is  rendered  on  the  pleading  and  not  without 
it,  and  the  pleading  remains  in  the  case.  {Briggs  v.  Bergen, 
23  N.  Y.  162.) 

If  this  appeal  is  not  from  the  whole  order;  if  the  order 
should  be  regarded  as  separated,  and  the  appeal  only  from 
the  part  "  denying  plaintiff's  motion  that  that  portion  of  the 
answer  herein  which  '  denies  each  and  every  other  allegation 
contained  in  said  complaint,  except  as  hereinafter  admitted, 
qualified  or  explained,'  "  it  should  be  dismissed.  It  is  only 
"  a  party  aggrieved  "  by  an  order  of  the  Special  Term  who 
may  appeal  therefrom.  (Code  Civ.  Proc.  §  1294.)  The 
plaintiff  was  not  aggrieved  by  this  part  of  the  order,  because, 
as  before  observed,  the  Code  does  not  authorize  the  striking 
out  of  a  denial  as  frivolous. 

The  order  appealed  from  should,  therefore,  be  aflSrmed, 
with  ten  dollars  costs  and  disbursements. 

All  concurred,  except  Kellogg,  P.  J.,  who  favored  modifica- 
tion and  afi&rmance  as  per  opinion. 

Kellogg,  P.  J.  (dissenting): 

The  complaint  is  for  shirt  waists  sold  and  delivered  between 
the  25th  day  of  May  and  the  11th  day  of  September,  1915, 
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both  inclusive,  of  the  value  and  agreed  price  of  $238.75.  The 
first  answer  admits  the  corporate  capacity  of  the  plaintiflf  and 
the  business  and  residence  of  the  defendant.  The  second 
answer  denies  "  each  and  every  other  allegation  contained  in 
said  complaint,  except  as  hereinafter  admitted,  qualified  or 
explained."  The  third  answeralleges  that  prior  to  the  eleventh 
day  of  September  defendant  ordered  of  the  plaintiflf  certain 
goods,  wares  and  merchandise,  consisting  of  a  quantity  of 
ladies'  shirt  waists,  and  then  sets  up  warranties  or  repre- 
sentations and  a  breach  thereof.  The  second  answer  is 
manifestly  neither  a  general  nor  a  specific  denial  of  any 
allegation  of  the  complaint,  and  is  bad  pleading.  {Barton 
V,  Griffin,  36  App.  Div.  572.) 

We  need  not  consider  whether  the  real  remedy  of  the 
plaintiflf  was  to  move  to  strike  out  this  answer  as  frivolous 
imder  section  537  of  the  Code  of  Civil  Procedure,  or  a  motion 
to  make  it  more  definite  and  certain  under  section  546.  If 
the  allegation  was  indefinite  and  uncertain,  and  the  indefinite- 
ness  was  prejudicial  to  the  plaintiflf,  or  might  be  prejudicial 
to  the  plaintiflf,  he  was  entitled  to  some  remedy.  It  is  true 
that  section  537,  in  the  case  of  a  frivolous  pleading,  con- 
templates a  motion  for  judgment;  but  in  the  Barton  case 
this  court  sustained  an  order  striking  out  such  an  answer  as 
frivolous. 

The  plaintiflf  may  urge  that  it  is  not  entirely  clear  from  the 
answer  what  is  admitted.  If  it  is  not  evident  that  this  answer 
can  do  him  no  harm,  he  is  entitled  to  reUef,  as  a  defendant,  by 
an  improper  pleading,  cannot  prejudice  the  plaintiflf  or  put 
his  rights  in  jeopardy.  We  have  seen  that  the  complaint 
alleges  that  during  five  months  shirt  waists  of  the  value  and 
agreed  price  of  $238.75  were  sold  by  the  plaintiflf  to  the 
defendant.  There  is  nothing  in  the  answer  admitting  this 
allegation  except  the  bare  statement  that  prior  to  September 
the  defendant  did  buy  of  the  plaintiflf  certain  goods,  wares  and 
merchandise,  consisting  of  a  quantity  of  ladies'  shirt  waists. 
This  allegation  is  not  as  broad  as  the  allegation  of  the  com- 
plaint. It  says  certain  "shirt  waists" — not  $238.75  worth. 
The  plaintiflf  is  not  obliged  to  guess  what  the  decision  of  the 
court  would  be  when  defendant  contends  that  that  state- 
ment in  the  answer  is  not  an  admission  of  all  of  the  sales 
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claimed.  Technically,  if  two  shirt  waists  were  bought  on  a 
quantum  meruity  the  allegation  of  the  answer  would  be  justified. 
It  cannot  be  told  from  the  answer  and  the  complaint  how 
many  of  the  waists  were  bought  or  what  the  value  and  agreed 
price  was.  Therefore,  the  denial  is  prejudicial  to  the  plaintiflf. 
The  motion  papers  ask  to  have  this  answer  stricken  out 
"  and  for  such  other  and  further  relief,  or  both,  in  the  premises 
as  may  be  just.''  I  favor  a  modification  of  the  order  so  as  to 
allow  the  defendant  to  amend  that  part  of  the  answer  within 
ten  days,  and  if  he  does  not  amend  it  that  it  be  stricken  from 
the  pleading,  and  as  so  modified  the  order  should  be  affirmed, 
with  costs. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Katz  Underwear  Company,  Appellant,  v.  John  J.  Burns, 

Respondent. 

Third  Department,  May  10,  1917. 

Pleading  —  goods  sold  and  delivered  —  answer  —  allegations  insuffi- 
cient to  constitute  counterdaiin  or  valid  defense. 

Where  a  defendant  sued  for  goods  sold  and  deUvered  alleges  as  a  defense 
that  the  goods  ordered  were  represented  by  the  plaintiff  to  be  first  class 
in  every  respect  and  extra  good  value  for  the  price  quoted,  when  as  a 
matter  of  fact  they  were  not  first  class  or  extra  good  value,  but  were 
inferior  and  of  less  value  than  the  price  charged,  the  plaintiff  is  entitled 
to  judgment  on  the  pleadings  under  section  547  of  the  Code  of  Civil  Pro- 
cedure. This  because  the  denial  does  not  put  in  issue  any  material  alle- 
gations of  the  complaint  and  does  not  constitute  an  offset  or  counterclaim, 
not  being  pleaded  as  such. 

Kbllogo,  p.  J.,   dissented  in  part,  with  opinion. 

Appeal  by  the  plaintiflf,  Katz  Underwear  Company,  from 
an  order  of  the  Supreme  Court,  made  at  the  Ulster  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  coimty  of 
SuUivan  on  the  29th  day  of  May,  1916,  denying  a  motion 
to  strike  out  paragraph  "  second  "  of  the  answer  as  frivolous 
and  for  judgment  on  the  pleadings. 
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John  D.  LyonSy  for  the  appellant. 
Arthur  C.  Kyle,  for  the  respondent. 

Sewell,  J.: 

The  complaint  in  this  action  is  for  goods  sold  and  delivered 
to  the  defendant.  The  answer  starts  out  with  an  admission 
that  the  plaintiff  is  a  corporation  and  the  defendant  a  resident 
of  Sullivan  coimty,  State  of  New  York.  Following  this  is  a 
denial  of  "each  and  every  other  allegation  contained  in  said 
complaint,  except  as  hereinafter  admitted,  qualified  or 
explained." 

The  defendant  then  alleges  as  follows:  "  Further  answering 
said  complaint  and  as  a  defense  thereto,  the  defendant  alleges 
that  prior  to  the  24th  day  of  August,  1915,  he  ordered  from 
the  above-named  plaintiff  certain  goods,  wares  and  merchandise 
consisting  of  a  quantity  of  ladies'  shirt  waists.  That  the  goods 
were  represented  by  the  said  plaintiff  to  be  first  class  in 
every  respect  and  to  be  extra  good  value  for  the  prices 
quoted.  *  *  *  That  as  a  matter  of  fact,  they  were  not 
first  class  goods,  were  not  extra  good  value  at  the  prices  quoted, 
and  were  of  inferior  quality  and  make,  and  were  not  of  the 
value  or  class  of  goods  ordered  by  this  defendant.  That 
the  value  of  the  goods  not  paid  for  was  much  less  than  the 
price  charged  for  the  same.  Wherefore,  defendant  demands 
judgment  that  the  complaint  herein  be  dismissed  with  costs." 

It  is  apparent  that  the  denial  does  not  put  in  issue  any 
material  allegations  of  the  complaint.  It  is  equally  apparent 
that  the  answer  does  not  contain,  as  found  by  the  Trial 
Term,  "  an  offset  *  *  *  well  pleaded,"  but  only  matters 
alleged  as  a  defense.  It  is  well  settled  that  where  a  defend- 
ant insists  upon  a  coimterclaim  it  must  be  pleaded  as  such, 
and  unless  that  is  done  it  can  be  resorted  to  and  used  only  as 
a  defense.  {Pratt  &  Whitney  Co.  v.  Pneumatic  Tool  Co.,  50 
App.  Div.  369;  Bates  v.  Rosekrans,  37  N.  Y.  409;  DeGraaf 
V.  Wyckoffy  118  id.  1.) 

I  think,  therefore,  that  the  plaintiff  was  entitled  to  judgment 
under  section  547  of  the  Code  of  Civil  Procedure.  That 
section  provides  that  "  If  either  party  is  entitled  to  judgment 
upon  the  pleadings,  the  court  may  upon  motion  at  any 
time  after  issue  joined  give  judgment  accordingly." 
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It  follows  that  the  order  appealed  from  should  be  reversed, 
with  ten  dollars  costs  and  disbursements,  and  the  motion  for 
judgment  granted,  with  ten  dollars  costs. 

All  concurred,  except  Kellogg,  P.  J.,  who  favored  modi- 
fication and  affirmance  as  per  opinion. 

Kellogg,  P.  J.  (dissenting): 

The  complaint  is  for  shirt  waists  sold  and  delivered  between 
the  25th  day  of  May  and  the  Uth  day  of  September,  1915, 
both  inclusive,  of  the  value  and  agreed  price  of  $238.75.  The 
first  answer  admits  the  corporate  capacity  of  the  plaintiff  and 
the  business  and  residence  of  the  defendant.  The  second 
answer  denies  "  each  and  every  other  allegation  contained  in 
said  complaint,  except  as  hereinafter  admitted,  qualified  or 
explained."  The  third  answer  alleges  that  prior  to  the  eleventh 
day  of  September  defendant  ordered  of  the  plaintiflf  certain 
goods,  wares  and  merchandise,  consisting  of  a  quantity  of 
ladies'  shirt  waists,  and  then  sets  up  warranties  or  repre- 
sentations and  a  breach  thereof.  The  second  answer  is 
manifestly  neither  a  general  nor  a  specific  denial  of  any  alle- 
gation of  the  complaint,  and  is  bad  pleading.  {Barton  v. 
Griffin,  36  App.  Div.  572.) 

We  need  not  consider  whether  the  real  remedy  of  the 
plaintiflf  was  to  move  to  strike  out  this  answer  as  frivolous 
imder  section  537  of  the  Code  of  Civil  Procedure,  or  a  motion 
to  make  it  more  definite  and  certain  imder  section  546.  If 
the  allegation  was  indefinite  and  imcertain,  and  the  indefinite- 
ness  was  prejudicial  to  the  plaintiflf,  or  might  be  prejudicial 
to  the  plaintiflf,  he  was  entitled  to  some  remedy.  It  is  true 
that  section  537,  in  the  case  of  a  frivolous  pleading,  contem- 
plates a  motion  for  judgment;  but  in  the  Barton  case  this  coiut 
sustained  an  order  striking  out  such  an  answer  as  frivolous. 

The  plaintiflf  may  urge  that  it  is  not  entirely  clear  from  the 
answer  what  is  admitted.  If  it  is  not  evident  that  this  answer 
can  do  him  no  harm,  he  is  entitled  to  rehef ,  as  a  defendant,  by 
an  improper  pleading,  cannot  prejudice  the  plaintiflf  or  put 
his  rights  in  jeopardy.  We  have  seen  that  the  complaint 
alleges  that  dming  five  months  shirt  waists  of  the  value  and 
agreed  price  of  $238.75  were  sold  by  the  plaintiiff  to  the 
defendant.     There  is  nothing  in  the  answer  admitting  this 
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all^ation  except  the  bare  statement  that  prior  to  September 
the  defendant  did  buy  of  the  plaintiiff  certain  goods,  wares  and 
merchandise,  consisting  of  a  quantity  of  ladies'  shirt  waists. 
This  allegation  is  not  as  broad  as  the  allegation  of  the  com- 
plaint. It  says  certain  "  shirt  waists  " —  not  $238.75  worth. 
The  plaintiff  is  not  obliged  to  guess  what  the  decision  of  the 
court  would  be  when  defendant  contends  that  that  state- 
ment in  the  answer  is  not  an  admission  of  all  of  the  sales 
claimed.  Technically,  if  two  shirt  waists  were  bought  on  a 
quavtum  meruit^  the  allegation  of  the  answer  would  be  justified. 
It  cannot  be  told  from  the  answer  and  the  complaint  how 
many  of  the  waists  were  bought  or  what  the  value  and  agreed 
price  was.  Therefore,  the  denial  is  prejudicial  to  the  plaintiff. 
The  niotion  papers  ask  to  have  this  answer  stricken  out 
"  and  for  such  other  and  further  relief,  or  both,  in  the  premises 
as  may  be  just.''  I  favor  a  modification  of  the  order  so  as  to 
allow  the  defendant  to  amend  that  part  of  the  answer  within 
ten  days,  and  if  he  does  not  amend  it  that  it  be  stricken  from 
the  pleading,  and  as  so  modified  the  order  should  be  affirmed, 
with  costs. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  for  judgment  granted,  with  ten  dollars  costs. 


Kate:  H.  Thompson,  Respondent,  t;.  Postal  Life  Insurance 
Company  and  The  Provident  Savings  LiIfe  Assurance 
Society  op  New  York,  Appellants. 

First  Department,  June  8, 1917. 

InBurance  —  life  insurance  —  Insurance  Law,  section  92,  construed 
—  sufficiency  of  notice  of  forfeiture  —  reference  to  right  to 
paid-up  poUcy  —  limitation  of  action  to  enforce  affroement  for 
reinstatement  of  policy  after  forfeiture. 

It  was  not  intended  by  seotion  ^  of  the  Insurance  Law  to  require  a  sped- 
fioation  in  a  notice  of  forfeiture  of  a  privilege  that  did  not  exist  in  the 
insturanoe  policy,  and,  hence,  an  omission  of  a  reference  in  the  notice  to 
a  right  to  a  paid-up  policy  is  immaterial  where  there  was  no  such  right 
under  the  policy  in  question. 

The  effect  of  the  provision  of  said  section  that  **  No  action  shall  be  main- 
tained to  recover  under  a  forfeited  policy  unless  the  same  is  instituted 
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within  two  years  from  the  day  upon  which  default  was  made  in  paying 
the  premium,  instahnent,  interest  or  portion  thereof,  for  which  it  is 
claimed  that  forfeiture  ensued/'  is  that  where  the  pohcy  has  in  fact  been 
forfeited  and  it  is  claimed  that  the  insured  has  become  entitled  to  have  it 
reinstated  by  reason  of  a  subsequent  agreement  or  otherwise,  the  agree- 
ment to  reinstate  it  must  be  made  effective  by  a  decree  of  the  court 
rdnstating  the  policy,  or  else  the  action  to  enforce  it  on  the  theory  that 
by  the  agreement  it  became  reinstated,  notwithstanding  the  forfeiture, 
must  be  commenced  within  the  time  specified  in  the  statute. 
It  was  competent  for  the  Legislature  to  prescribe  a  statutory  limitation 
with  respect  to  the  bringing  of  actions  on  policies  thereafter  forfeited. 

Appeal  by  the  defendants,  Postal  Life  Insurance  Company 
and  another,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  coimty 
of  New  York  on  the  4th  day  of  December,  1916,  upon  the 
decision  of  the  court  after  a  trial  before  the  court,  a  jury 
having  been  waived. 

William  J.  Bolger,  for  the  appellants. 

John  Ewen,  for  the  respondent. 

Laughlin,  J.: 

On  the  4th  day  of  June,  1896,  the  Provident  Savings  life 
Assurance  Society  of  New  York,  one  of  the  defendants,  issued 
a  $5,000  policy  on  the  life  of  the  plaintiff's  husband  in  which 
she  was  designated  the  beneficiary.  The  other  defendant 
reinsured  the  risk  on  the  19th  day  of  January,  1911.  The 
insured  died  on  the  3d  day  of  November,  1914.  By  the 
terms  of  the  policy  a  premium  became  due  on  the  4th  day 
of  June,  1912,  which  was  not  paid,  and  no  subsequent  pre- 
mium was  paid  on  the  policy. 

The  plaintiff  alleged  in  the  first  count  of  the  complaint 
that  payment  of  the  premimn  was  duly  tendered  and  refused, 
and  that  the  tender  of  further  premiums  was  duly  waived; 
and  that  the  provisions  of  the  policy  with  respect  to  the  time 
of  pajmaent  of  premiums  was  modified  by  mutual  agreement, 
and  that  it  was  agreed  that  failure  to  pay  premiums  when 
due  should  not  terminate  the  policy.  In  the  second  count 
the  plaintiff  alleged  that  payment  of  the  premimn  due  June 
4,  1912,  was  duly  tendered  and  refused  and  that  the  tender 
of  payment  of  further  premiums  was  duly  waived;  and  further 
alleged  that  in  the  mpnth  of  July,  1912,  the  defendants  made 
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the  claim  that  the  poKcy  had  lapsed  and  become  void  for 
the  non-payment  of  the  premium  due  June  fourth  of  that 
year,  and  refused  to  accept  payment  of  said  premium,  and 
returned  the  same;  and  that  thereafter  and  on  the  11th  of 
July,  1912,  the  Postal  Life  Insurance  Company,  defendant,. 
"  offered  and  agreed  to  reinstate  the  said  policy  and  to  waive 
any  forfeiture  on  condition  that ''  the  insured  "  should  send 
to  it  a  check  for  the  premium  due  June  4th,  1912,  and  should 
make  application  for  such  restoration,  and  should  take  an 
examination  before  Dr.  D.  E.  Smith,  *  *  *  and  as  the 
result  of  such  examination,  furnish  satisfactory  evidence  of 
his  insurability;''  and  that  the  insured  sent  a  check  for  the 
premium,  and  made  application  for  restoration  and  submitted 
to  examination  by  said  doctor  "  and  as  the  result  of  suck 
examination  did  furnish  evidence  of  his  insurability,"  and 
that  upon  such  examination  it  appeared  that  he  "  was  in 
good  physical  health  and  in  insurable  condition,"  but  that 
the  defendant  thereafter  in  violation  of  its  agreement  refused 
to  accept  further  premiums  and  disclaimed  any  liability  on 
the  policy. 

Both  defendants  admitted  in  their  separate  answers  that 
they  claimed  that  the  policy  had  lapsed  and  become  void 
for  the  non-payment  of  said  premium,  and  that  they  refused 
to  accept  any  proffered  payment  after  the  forfeiture  and 
lapse  of  the  poUcy;  but  they  admitted  that  they  offered  and 
agreed  to  reinstate  the  policy  and  to  waive  the  forfeiture, 
provided  the  insured  should  make  application  for  restoration 
of  the  policy  and  take  an  examination  before  a  medical 
examiner  to  be  appointed  by  them,  "  and  provided  further 
that"  the  insured  "should  furnish  satisfactory  evidence  of  his 
insurabiUty,"  and  alleged  that  he  did  not  furnish  such  evi- 
dence as  to  his  insurabihty  and  that  they  refused  to  reinstate 
the  policy  for  that  reason.  Both  defendants  pleaded  that  on 
the  8th  day  of  May,  1912,  which  was  more  than  fifteen  and 
less  than  forty-five  days  prior  to  the  day  when  the  premium 
became  due,  the  statutory  notice  was  duly  given  to  the  insured; 
and  that  the  action  was  not  commenced  within  two  years 
after  the  default  in  paying  the  premium  and  after  the  policy 
had  been  declared  lapsed  and  forfeited. 

It  is  stated  in  the  opinion  of  the  learned  trial  court  that 
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the  action  was  sustained  solely  on  the  ground  that  the  statu- 
tory notice  with  respect  to  this  premium  upon  which  the 
forfeiture  was  predicated  was  invahd  in  that  it  did  not  comply 
with  the  requirements  of  the  statute.  By  the  decision,  how- 
ever, it  was  further  found  that  certain  premiums  which  fell 
due  prior  to  Jime  4,  1912,  were  accepted  after  they  became 
due,  but  that  the  defendants  at  no  time  represented  that 
they  would  grant  extensions  of  time  for  the  pajonent  of  future 
premiums,  and  that  no  agreement  for  such  extension  was 
entered  into  between  the  parties.  The  court  decided  that 
the  notice  was  invalid  and  also  that  the  insured  compUed 
with  the  conditions  upon  which  the  companies  promised  to 
reinstate  him  after  the  alleged  forfeiture. 

The  invalidity  of  the  notice  is  predicated  on  the  fact  that 
instead  of  stating,  as  required  by  section  92  of  the  Insurance 
Law  (Consol.  Laws,  chap.  28;  Laws  of  1909,  chap.  33), 
that  on  failure  to  pay  the  premium  on  the  due  date  speci- 
fied the  policy  and  all  payments  would  become  forfeited 
and  void  "  except  as  to  the  right  to  a  surrender  value  or 
paid-up  policy  as  in  this  chapter  provided,"  it  stated  "  except 
as  to  the  right  to  a  surrender  value  as  provided  in  the  said 
policy  or  by  statute."  The  invalidity  is  claimed  owing  to 
the  omission  of  a  reference  in  the  notice  to  a  right  to  a  paid-up 
policy.  Under  the  policy  in  question  there  was  no  right  to 
a  paid-up  policy  in  case  of  failure  to  pay  a  premium.  It 
was  not  intended  by  the  statute  to  require  a  specification  in 
the  notice  of  a  privilege  that  did  not  exist,  and  that  part 
of  the  statute  is  only  appHcable  to  policies  under  which  the 
right  to  a  paid-up  policy  exists;  but  it  has  been  recently 
declared  by  the  Court  of  Appeals  in  McCormack  v.  Security 
Mvtual  Life  Insurance  Company  (220  N.  Y.  447,  revg.  161 
App.  Div,  33)  that  an  omission  to  mention  in  such  a  notice 
the  privileges  that  remain  exempt  from  forfeiture  does  not 
invalidate  the  notice.  Therefore  the  judgment  cannot  be 
sustained  on  the  theory  on  which  it  was  rendered  according 
to  the  opinion. 

In  the  view  I  take  of  the  case  it  is  unnecessary  to  consider 
the  question  whether  the  insured  complied  with  the  conditions 
upon  which  the  defendants  agreed  to  reinstate  the  policy, 
for  I  think  the  Statute  of  Limitations  of  two  years,  prescribed 
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in  section  92  of  the  Insurance  Law,  is  a  bar  to  the  action. 
That  section  prohibits  the  forfeiture  of  a  policy  for  non- 
payment of  a  premium  without  the  giving  of  notice  as  therein 
prescribed.  It  then  provides  as  follows:  "  No  action  shall 
be  maintained  to  recover  under  a  forfeited  policy,  unless  the 
same  is  instituted  within  two  years  from  the  day  upon  which 
default  was  made  in  paying  the  premium,  instalment,  interest 
or  portion  thereof  for  which  it  is  claimed  that  forfeiture 
ensued."  It  appearing  that  the  statutory  notice  was  duly 
given  and  that  the  premium  was  not  paid  there  can  be  no 
question  but  that  this  policy  was  forfeited.  Although  the 
statute  was  enacted  after  the  policy  was  issued  the  forfeiture 
occurred  after  the  enactment  of  the  statute.  There  can  be 
no  doubt,  I  think,  that  it  was  competent  for  the  Legislatiu'e 
to  prescribe  a  statutory  limitation  with  respect  to  the  bringing 
of  actions  on  policies  thereafter  forfeited.  Of  course  if  the 
companies  had  not  been  justified  in  declaring  the  policy 
forfeited  the  statute  would  not  apply,  because  in  that  case 
the  action  would  be  upon  a  policy  which  had  not  been 
forfeited.  The  learned  counsel  for  the  respondent  contends 
on  the  authority  of  Adam  v.  Manhattan  Life  Ins.  Co.  (204 
N.  Y.  357)  that  this  Statute  of  Limitations  only  applies  to 
policies  issued  after  its  enactment;  but  the  only  point  there 
decided  was  that  it  was  not  intended  to  operate  upon  valid 
existing  policies  which  had  not  in  fact  become  forfeited,  and 
in  that  case  the  policy  under  consideration  had  not  been 
forfeited.  It  seems  to  me  that  the  effect  of  the  statute  is 
that  where  the  policy  has  in  fact  been  forfeited  and  it  is 
claimed  that  the  insured  has  become  entitled  to  have  it 
reinstated  by  reason  of  a  subsequent  agreement  or  otherwise 
the  agreement  to  reinstate  it  must  be  made  effective  by  a 
decree  of  the  court  reinstating  the  policy  or  else  the  action 
to  enforce  it  on  the  theory  that  by  the  agreement  it  became 
reinstated  notwithstanding  the  forfeitiure  must  be  commenced 
within  the  time  specified  in  the  statute.  It  is,  I  think,  quite 
clear  that  such  is  the  purpose  of  the  Legislature,  for  before 
the  enactment  of  the  statute  an  action  could  have  been 
maintained  on  the  policy  after  the  death  of  the  insured,  without 
resorting  to  equity,  on  the  theory  that  the  company  would 
be  estopped  by  its  agreement  from  claiming  the  forfeiture. 
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(MieseU  v.  Globe  MtU.  Life  Ins.  Co.,  76  N.  Y.  115.)  In  the 
case  at  bar  the  msured  admitted  the  forfeiture  by  applying 
to  have  his  policy  reinstated,  and  while  it  is  claimed  that 
he  complied  with  the  conditions  upon  which  the  companies 
agreed  to  reinstate  the  policy  he  refrained  from  taking  any 
action  to  have  it  reinstated  by  a  judicial  decree  as  he  might 
have  done.  {Meyer  v.  Knickerbocker  Life  Ins.  Co.,  73  N.  Y. 
516.)  If  the  statute  does  not  apply  in  such  case  then  it  is 
conceivable  that  forty  or  fifty  years  after  the  forfeiture  of 
a  policy  for  the  non-payment  of  a  premimn  and  where  no 
premiums  have  been  thereafter  paid  a  recovery  may  be  had 
on  the  policy  on  the  theory  of  some  agreement  with  respect 
to  a  reinstatement  thereof.  If  it  was  competent,  as  I  think 
it  was,  for  the  Legislature  to  place  a  limitation  on  such  actions 
with  respect  to  the  future  forfeitxure  of  policies  then  in  force, 
it  is  perfectly  plain  that  by  this  statute  it  intended  so  to  do. 
It  follows  that  the  judgment  should  be  reversed,  with  costs, 
and  the  findings  and  conclusions  of  law  inconsistent  with 
these  views  reversed,  and  findings  and  conclusions  in  accord- 
ance with  these  views  made,  dismissing  the  complaint,  with 
costs. 

Clarke,  P.  J.,  Scott,  Davis  and  Shearn,  JJ.,  concurred. 

Judgment  reversed,  with  costs,  and  complaint  dismissed, 
with  costs.    Order  to  be  settled  on  notice. 


Lester  J.  Sinsheimer  Doing  Business  imder  the  Name  of 
J.  Sinsheimer  &  Son,  Respondent,  v.  The  Underpinning 
AND  Foundation  Company,  Appellant. 

First  Department,  June  8, 1917. 

Damages  —  action  at  law  — basiB  of  damages  —  consideration  of 
acts  after  commencement  of  action  —  consent  of  parties  — 
municipal  corporations  —  city  of  New  York  —  liability  of  con- 
tractor in  construction  of  subway  to  lessee  of  land  for  inter- 
ference with  easements  of  light,  air  and  access. 

Where,  in  an  action  at  law  by  a  lessee  of  property  abutting  upon  a  street  in 
the  city  of  New  York  against  a  contractor  with  the  city  engaged  in  the 
construction  of  the  subway,  to  recover  damages  for  the  interference  with. 
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the  plaintiff's  easements  of  light,  air  and  access,  caused  by  certain  struc- 
tures erected  by  the  defendant,  the  parties  consent  to  the  determination 
oL  the  defendant's  UabiEty  for  the  presence  of  the  structure,  which  had 
been  transferred  to  another  for  a  period  after  the  commencement  of  the 
action,  and  such  issue  is  presented  to  the  jury  without  objection,  the 
defendant  is  not  in  a  position  to  attack  the  recovery  upon  appeal,  although, 
as  a  general  rule,  anything  happening  after  the  commencement  of  an 
action  at  law  cannot  be  used  as  the  basis  of  damages. 
A  lessee  of  land  abutting  oti  a  business  street  in  the  city  of  New  York  has 
an  easement  in  the  highway  for  hght,  air  and  access  by  reason  of  the 
situation  of  his  property,  which  cannot  be  taken  from  him  without  just 
compensation,  and  the  city  in  constructing  the  subway  through  its  con- 
tractor discharges  a  proprietary  and  not  a  governmental  function  render- 
ing it  liable  for  any  interference  with  the  easements  of  light,  air  and  access, 
although  the  work  is  done  without  negligence,  in  the  most  approved 
manner,  and  for  the  furtherance  of  a  great  public  convenience. 

Appeal  by  the  defendant,  The  Underpmning  and  Founda- 
tion Company,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  plaintiiff,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  24th  day  of  May,  1916,  upon 
the  verdict  of  a  jury  for  $5,500,  and  also  from  an  order  entered 
in  said  clerk's  office  on  the  same  day  denying  defendant's 
motion  for  a  new  trial  made  upon  the  minutes. 

Herman  Aaron^  for  the  appellant. 

Nathan  L.  Miller  [Louis  J.  Varhaus  with  him  on  the  brief], 
for  the  respondent. 

DOWLING,  J.: 

This  action  is  brought  to  recover  from  the  defendant, 
which  was  engaged  in  the  erection  of  a  section  of  the  subway 
on  Broadway,  damages  claimed  to  have  been  sustained  by 
reason  of  the  erection,  maintenance  and  operation  by  defendant 
on  the  street  and  sidewalk  in  front  of  plaintiff's  demised 
premises  of  certain  structures  used  in  the  work  of  excavation 
and  construction,  and  from  which  said  work  was  prosecuted 
for  a  considerable  distance  north  and  south  of  the  said  premises 
thereby  interfering  with  plaintijff's  easement  of  light,  air  and 
access,  and  imposing  an  undue  and  excessive  burden  upon  his 
premises  as  against  other  premises  along  the  section  of  the 
subway  served  by  such  structiu'e.     The  answer  is  a  general 
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denial  and  a  defense  that  the  structures  complained  of  were 
authorized  by  the  Public  Service  Commission  and  were 
merely  temporary  and  incidental  to  a  work  of  public  necessity 
performed  without  negligence  in  the  construction  of  a  portion 
of  the  rapid  transit  railroad,  pursuant  to  a  contract  between 
the  defendant  and  the  city  of  New  York. 

There  is  but  little  dispute  as  to  the  facts.  Plaintiiff  was 
the  lessee  of  the  store,  basement  and  sub-basement  of  the 
premises  No.  593  Broadway  and  No.  186  Mercer  street  thirty 
feet  in  width  by  two  himdred  feet  in  depth.  Of  these  premises 
he  had  been  the  occupant  since  February  1,  1907,  and  at 
the  time  in  question  he  was  in  possession  imder  a  lease  for 
five  years  from  February  1,  1911,  at  a  yearly  rental  of  $7,500, 
conducting  therein  a  wholesale  business  as  a  dealer  in  hosiery 
and  knit  goods.  Of  the  Broadway  front  the  northerly  five 
feet  were  used  for  an  entrance  to  the  upper  part  of  the  build- 
ing, and  of  the  remaining  twenty-five  feet,  about  fifteen  feet 
were  occupied  by  a  show  window,  beginning  about  two  feet 
from  the  level  of  the  sidewalk  and  extending  to  the  ceiling 
of  the  store,  which  was  about  eighteen  feet  in  height.  The 
entrance  to  plaintiff's  store  was  at  the  southerly  end  of  the 
building.  Adjoining  it  and  at  right  angles  to  the  main  show 
window  was  another  window  extending  to  the  same  height; 
the  entrance  door  was  of  glass  above  a  three-foot  wooden 
panel.  Broadway  is  eighty  feet  wide  at  this  point.  Before 
the  operations  in  question,  the  light  entering  plaintiff's  premises 
was  sufficient  to  enable  business  to  be  done  therein  during  the 
spring  and  summer  months  imtil  four  o'clock  in  the  after- 
noon, without  artificial  light,  to  a  distance  of  about  one 
hundred  and  twenty-five  feet  from  Broadway.  Defendant 
was  the  contractor  with  the  Public  Service  Commission  for 
the  construction  of  a  section  of  the  Lexington  Avenue  Rapid 
Transit  railroad  on  Broadway,  from  a  point  near  Howard 
street  to  about  the  middle  of  the  block  between  Prince  and 
Bleecker  streets,  a  total  length  of  two  thousand  six  himdred 
and  eleven  feet.  The  method  of  construction  adopted  for 
the  work  was  the  most  approved  one,  known  as  the  "  cut 
and  covered  "  method,  by  which  the  annoyance  to  abutting 
property  owners  was  minimized  and  the  obstructions  to  street 
Apf.  Pi7.— Vol.  CLXXVIH.        32 
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and  sidewalk  travel  made  as  little  as  possible.  Under  this 
method  a  portion  of  the  street  surface  is  removed  at  night  and 
planks  installed  in  place  thereof  so  that  by  daylight  the 
street  is  in  condition  for  iminterrupted  travel  thereupon. 
It  is  a  more  expensive  method  than  the  one  formerly  adopted, 
known  as  the  "  open  cut ''  method,  under  which  the  entire 
street  was  excavated  and  left  open,  with  the  exception  of  car 
traffic,  and  the  sidewalks  interfered  with  as  well.  There  is 
no  question  that  the  best  and  most  approved  (as  well  as  the 
most  expensive)  method  of  construction  was  adopted,  in 
order  to  make  the  discomfort  and  loss  as  little  as  possible 
during  the  progress  of  the  work.  The  Public  Service  Com- 
mission determined  that  it  was  necessary  that  shafts  should 
be  sunk  and  operated  for  the  removal  of  the  excavated  material 
and  for  the  prosecution  of  the  work  imderground;  and  the 
defendant  finally  erected  two  double  shafts,  one  of  which  was 
located  in  front  of  plaintiiff's  premises.  In  March,  1912, 
the  defendant  erected  in  front  of  the  premises  in  question 
the  structure  which  is  the  cause  of  this  suit.  It  consisted 
of  a  bridge  composed  of  heavy,  steel  girders  supported  at 
both  ends  by  wooden  struts  (twelve-inch  by  twelve-inch 
timbers)  inclosing  a  shaft  and  supporting  binsfor  the  excavated 
materials.  This  bridge  was  floored  over  and  on  the  bridge 
were  two  stiff-legged  derricks,  each  serving  a  shaft  on  opposite 
sides  of  the  street.  There  were  bins  on  each  side  of  the  bridge 
to  contain  excavated  material  and  housing  for  the  hoisting 
machines,  two  in  number,  each  of  which  served  a  derrick. 
The  substructure  of  the  bins  was  boarded  up  for  its  full 
height  to  the  imderside  of  a  fire  escape  in  front  of  the  store 
and  there  was  a  platform  extending  out  from  the  bins  towards 
the  fire  escape,  this  platform  being  erected  to  accommodate 
the  derrick  signalman.  The  plans  and  photographs  show 
the  substantial  character  of  this  structure.  On  the  westerly 
side  of  Broadway  in  front  of  the  store  in  question,  and  on 
the  northerly  part  thereof,  was  the  shaft,  the  outside  dimen- 
sions of  which  were  about  nine  feet  six  inches  in  width  and 
foiuiieen  feet  three  inches  in  length.  Then  came  to  the  south 
the  substructure  of  the  bins  fifteen  feet  four  inches  in  length 
by  six  feet  nine  inches  in  width.  It  was  this  latter  structure 
which  was  boarded  up  to  above  the  first  floor,  level,   the 
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northerly  structure  being  boarded  up  to  a  man's  height. 
Thus  out  of  the  thirty-foot  frontage  of  plaintiff's  demised 
premises  the  southerly  twenty-five  feet  embracing  the  entrance 
and  show  window  were  completely  covered  by  the  structures 
erected  by  defendant,  the  five  feet  not  so  covered  being  the 
northerly  part,  in  which  was  the  entrance  to  the  upper  part 
of  the  building.  The  sidewalk  in  front  of  plaintiff's  premises 
was  seventeen  feet  wide.  Plaintiff  introduced  evidence  to 
the  effect  that  some  twelve  feet  of  this  were  taken  up  by  the 
substructure,  leaving  a  passageway  between  five  and  six 
feet  wide,  while  defendant  contends  that  the  width  of  the 
passageway  left  was  seven  and  one-half  feet.  The  super- 
structure overhanging  the  substructure,  as  has  been  said, 
extended  as  far  as  the  fire  escape,  thus  making  a  completely 
covered  passageway  in  front  of  the  plaintiff's  store.  The 
entire  operation  of  the  excavation  and  removal  of  material 
and  of  construction,  was  carried  on  from  these  two  shafts; 
the  one  in  question  being  a  little  north  of  the  center  of  the 
work  on  the  north  end,  and  there  being  another  a  little  south 
of  the  center  of  the  work  on  the  south  end,  below  Grand  street. 
There  is  testimony  that  the  effect  of  this  construction  was  to 
darken  plaintiff's  store  so  that  he  had  to  keep  it  lit  by  artificial 
fight  all  day,  the  defendant  itself  furnishing  a  lamp  for  use 
in  the  vestibule,  from  about  half  past  four  or  five  o'clock 
in  the  winter  time.  The  light  was  insuflScient  to  properly 
show  goods  to  customers  within  the  store  and  they  had  to  be 
taken  to  the  front  thereof  or  to  the  windows  on  the  Mercer 
street  side,  and  sometimes  even  into  the  vestibule  to  enable 
the  color  and  texture  of  the  goods  to  be  discerned.  The 
accessibility  of  the  store  was  affected  and  its  visibility  so 
obscured  that  the  plaintiff's  business  sign  could  not  be 
observed  either  from  the  other  side  of  the  street  or  from 
the  north  or  south,  nor  in  fact  anjrwhere  save  from  within  the 
passageway.  The  passageway  itself  became  so  crowded  at 
times  with  people  watching  the  operations  in  the  shaft  that 
a  sign  was  erected  at  the  suggestion  of  the  Public  Service 
Conunission:  "  Danger.  Keep  moving."  This  condition 
remained  practically  unchanged  from  March,  1912,  until 
December,  1913,  at  which  time  the  defendant's  work  under 
its  contract  was  completed;  but  instead  of  removing  the 
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structures  in  question  the  defendant  entered  into  a  contract 
with  the  Dock  Contractor  Company  on  October  7,  1913,  by 
which  for  the  sum  of  $15,000  it  gave  that  company  the  right 
to  use  the  structures  for  its  work  in  constructing  the  section 
to  the  north,  despite  the  protests  of  the  plaintiff.  The  Dock 
Contractor  Company  conducted  its  operations  from  this 
structure  and  it  was  not  removed  until  December,  1914. 
Plaintiff's  recovery  herein  is  solely  for  the  interference  with 
the  plaintiff's  easement  of  light,  air  and  access,  no  damage 
being  claimed  by  plaintiff,  nor  allowed  by  the  court,  on  account 
of  noise  or  anything  in  the  nature  of  a  nuisance.  The  diminu- 
tion of  rental  value  by  reason  of  the  structure  was  testified 
to  by  two  experts,  one  of  whom  gave  the  amount  of  loss  as 
$4,000  a  year  and  the  other  as  $5,148.80. 

The  first  point  raised  by  the  appellant  which  requires  con- 
sideration is  that  error  was  committed  in  allowing  a  recovery 
herein  which  embraces  damages  for  the  period  during  which 
the  Dock  Contractor  Company  was  in  possession  of  the 
structure  in  question.  This  action  was  commenced  May  18, 
1913.  Plaintiff  has  recovered  the  damages  caused  to  him 
by  the  maintenance  and  operation  of  the  structure  com- 
plained of  during  the  entire  time  of  its  continuance  and  until 
its  removal,  which  included  the  occupancy  by  the  Dock 
Contractor  Company.  The  action  being  one  at  law,  any- 
thing happening  after  its  commencement  could  not  be  used 
as  the  basis  of  damages.  {Pond  v.  Metropolitan  Elevated 
R.  Co.,  112  N.  Y.  186;  Ottenot  v.  New  York,  L.  &  W.  R. 
Co.,  119  id.  603;  Tollman  v.  Metropolitan  Elevated  R.  R.  Co., 
121  id.  119;  Amerman  v.  Deane,  132  id.  361.)  But  parties 
have  a  right  to  try  their  controversies  in  their  own  way 
in  the  absence  of  objection,  and  it  is  quite  obvious  that  the 
plaintiff  and  defendant  were  equally  willing  that  the  issue 
of  defendant's  habiUty,  if  any,  should  not  alone  be  determined, 
but  that  they  were  both  agreed  that  if  defendant  was  liable 
the  entire  amount  of  plaintiff's  damage  should  be  determined 
in  this  action  and  that  he  should  recover  therein  not  only 
the  damage  which  he  sustained  down  to  the  time  of  the  com- 
mencement of  his  suit,  but  also  his  entire  damage  down  to 
the  removal  of  the  structure  by  the  Dock  Contractor  Com- 
pany.    An  examination  of  the  record  satisfies  us  that  this  is 
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the  case,  and  it  is  further  confirmed  by  the  fact  that  all  the 
evidence  as  to  the  occupancy  and  use  of  the  structure  by  the 
dock  company  after  defendant  had  completed  its  contract 
was  received  in  evidence  without  any  objection  upon  the 
part  of  the  defendant.  Furthermore  the  court  in  his  charge 
to  the  jury  said:  "The  defendant  is  responsible  for  the 
time  during  which  this  entire  structure  remained  in  front  of 
the  premises  of  the  plaintiff,  if  the  plaintiff  is  entitled  to  any 
damages,  for  the  reason  that  the  fact  that  the  defendant  gave 
the  right  to  some  other  concern,  which  did  not  even  have  the 
excuse  that  might  morally  have  been  presented,  we  will  say, 
by  the  defendant  to  use  this  structure.  This  makes  the 
defendant  liable  for  the  entire  time  that  the  structure  was 
there.  So  that  the  damages  must  be  measured  by  the  entire 
period  of  time,  commencing  from  the  time  that  it  was  put 
up  until  the  time  that  it  was  removed.  I  do  not  remember 
the  exact  period.  It  was  something  like  three  years;  is  that 
right.?  Mr.  Cochrane  [defendant's  trial  counsel]:  Two 
years  and  ten  months.  The  Court:  Two  years  and  ten 
months."  To  this  part  of  the  charge  there  was  no  exception. 
Later  on  the  jury  was  recalled  for  further  instructions,  in  the 
course  of  which  one  of  the  jurors  asked:  "  Your  Honor,  will 
you  repeat  your  part  of  the  charge  of  having  to  take  the  loss 
for  three  years,  that  is,  not  splitting  it  up,  for  instance,  with 
the  Dock  Company.  The  Court:  You  have  a  right  to  give 
damages  for  the  entire  time  that  the  structure  remained  in 
place,  which  is  about  three  years,  or  a  httle  less  than  three 
years.  Mr.  Cochrane:  I  will  have  to  except  to  your  Honor's 
charge  in  that  form.  The  Court:  In  that  way;  what  is  the 
objection  to  it?  Mr.  Cochrane:  They  must  first  find  that 
there  was  a  damage  through  its  invasion,  through  these 
elements.  The  Court:  I  know;  there  is  no  question  about 
that.  He  is  asking  me  as  to  the  length  of  time  merely.  The 
Ninth  Juror:  Must  it  be  for  the  entire  time,  or  not  at  all? 
The  Court:  Yes.  I  tell  you,  if  you  give  damages,  you  must 
give  it  for  the  entire  time.  The  Twelfth  Juror:  It  must  be 
for  the  three  years?  The  Court:  Whatever  it  is.  The 
First  Juror:  Two  years  and  ten  months.  The  Court:  Two 
years  and  nine  or  ten  months;  I  will  not  say  it  is  just  three 
years,  but  whatever  time  it  was  there,  that  is  all  I  say.    You 
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cannot  give  it  for  one  month  or  two  months.  If  you  give 
damages,  you  must  give  them  for  the  entire  time  the  structure 
was  there.  That  is  the  law  of  the  case."  To  these  instruc- 
tions no  exception  was  taken.  We  find  no  error,  therefore, 
in  the  submission  to  the  jury  imder  the  rule  just  laid  down  by 
the  court,  without  exception,  for  the  determination  of  the 
issue  which  the  parties  were  willing  the  jury  should  decide. 
The  defendant's  acquiescence  in  that  ruling  and  in  such 
decision  prevents  its  now  attacking  the  recovery  upon  appeal. 
(Caponigri  v.  AUieri,  166  N.  Y.  256;  Lahr  v.  Metropolitan 
Elevated  R.  Co.,  104  id.  268.) 

The  remaining  question  in  the  case  is  whether  upon  the  facts 
proven  there  was  any  liability  whatever  upon  the  part  of  the 
defendant  for  the  construction  and  operation  of  the  shaft 
and  structures  in  question,  or  whether  it  is  a  case  where 
private  rights  must  yield  to  temporary  inconvenience  and 
loss  arising  from  acts  done  in  the  public  interest  performed 
under  legislative  authority;  in  which  case,  in  the  absence  of 
negUgence,  the  persons  performing  the  work  under  such 
authority  in  good  faith  are  not  liable  for  consequential  damages. 
In  other  words  it  is  claimed  to  be  a  case  of  damnum  absque 
injuria.  The  respondent  reUes  largely  upon  the  cases  of 
Bates  V.  HoUrrook  (171  N.  Y.  460)  and  Matter  of  Rapid  Transit 
Railroad  Commissioners  (197  id.  81).  It  is  quite  true  that  in 
the  former  case  the  court  said  (p.  469) :  "  Damages  which 
are  inflicted  upon  abutting  property  owners  in  the  performance 
of  public  work,  reasonably  and  properly  conducted,  are 
regarded  as  damnum  absque  injuria.  This  exemption  rests 
upon  the  necessity  of  the  situation  and  commends  itself  to  all 
reasonable  minds.  The  necessary  injuries  and  annoyances 
inflicted  upon  this  plaintiff,  in  the  proper  prosecution  of  this 
work,  arise  from  the  opening  of  the  street  in  Fourth  avenue, 
on  the  east  side  of  his  property,  and  the  construction  of  the 
subway,  by  blasting,  and  other  necessary  work,  involving 
obstruction,  noise  and  general  inconvenience.  When  this 
portion  of  the  work  is  accomplished  and  the  street  restored 
to  its  normal  condition  opposite  his  property,  the  annoying 
situation  would  cease  as  to  him.  If,  however,  the  structm^, 
of  which  complaint  is  made,  are  to  be  maintained  during  the 
entire  prosecution  of  the  work  Oxi  defendant's  section,  the 
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plaintiff  is  subjected  to  annoyances  and  injuries  that  are 
neither  necessary  nor  reasonable."  But  that  case  was  decided 
upon  its  own  peculiar  facts  and  presented  a  situation  which 
rendered  it  somewhat  unique  so  that  the  court  felt  called  upon 
to  say  (p.  471) :  "  We  wish  to  be  understood  as  deciding  this 
case  upon  its  peculiar  facts  and  not  lajdng  down  any  general 
rule  as  to  the  conduct  of  this  subway  work.  It  is  impossible 
to  so  precisely  regulate  the  damages  as  to  prevent  greater  loss 
to  one  abutting  owner  than  another  under  apparently  like 
circumstances.  What  we  do  hold  is  that  these  defendants 
ought  not  to  be  permitted  to  continue  a  condition  of  affairs 
that  is  rapidly  reducing  this  plaintiff  to  bankruptcy  when 
the  trial  court  has  found  in  substance  that  the  structures 
of  which  complaint  is  made,  are  not  necessary  for  the  reasonable 
prosecution  of  the  work."  In  that  case  the  burden  of  bearing 
the  loss  and  damage  entailed  by  the  maintenance  of  the  build- 
ings opposite  plaintiff's  hotel,  which  constituted  a  nuisance, 
were  cast  solely  upon  him  while  that  loss  could  have  been 
lessened  to  the  plaintiff  if  the  plant  had  been  placed  in  a 
less  frequented  section,  or  if  smaller  plants  had  been  dis- 
tributed along  the  line  of  the  work.  Furthermore,  the  build- 
ings complained  of  had  been  erected  in  a  pubhc  park  without 
any  warrant  of  law  and  were  permanent,  in  the  sense  that 
they  were  devoted  to  the  prosecution  of  the  entire  work  of 
the  defendant's  construction,  and  not  merely  of  a  subdivision 
thereof.  The  case  was  called  by  the  court  one  of  peculiar 
hardship  and  every  warning  was  given  that  it  was  decided 
solely  upon  its  peculiar  facts  and  was  not  to  be  taken  as  a 
general  guide.  Even  in  that  case,  however,  Judge  O'Brien 
dissenting  (with  him  Chief  Judge  Parker)  deemed  it  governed 
by  the  rule  enunciated  by  Judge  Martin  in  Fries  v.  New 
York  &  HarUm  R.  R.  Co.  (169  N.  Y.  282) :  "  In  every  civilized 
community  controlled  by  governmental  or  municipal  laws  or 
regulations,  there  are  many  cases  where  the  individual  must 
be  subjected  to  remote  or  consequential  damages  or  loss  to 
which  he  must  submit  without  other  compensation  than  the 
benefit  he  derives  from  the  social  compact."  So  that  the 
Bates  Case  (supra)  is  not  controlling  in  the  case  at  bar.  I  can 
find  no  way,  however,  of  distinguishing  this  case  in  principle 
from  the  Joralemon  Street  case    {Matter  of  Rapid    Transit 
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Railroad  Commissioners,  197  N.  Y.  81).  There  the  Court  of 
Appeals  held  (p.  97):  "The  use  made  of  the  street  by  the 
city  in  constructing  the  subway  and  operating,  or  causing  to 
be  operated,  a  raiboad  therein,  is  not  a  street  use  as  that  term 
is  laiown  in  the  law."  The  court  also  said  (p.  96) :  "  The 
city  owns  the  subway,  and  it  is  a  railroad  corporation  so  far 
as  the  construction,  operation  and  leasing  thereof  is  con- 
cerned. It  was  not  required,  but  simply  permitted,  to  build 
and  operate  the  road.  *  *  *  In  other  words,  the  subway 
is  a  business  enterprise  of  the  city,  through  which  money  may 
be  made  or  lost,  the  same  as  if  it  were  owned  by  an  ordinarj'^ 
railroad  corporation.  It  was  built  by  and  belongs  to  the 
city  as  a  proprietor,  not  as  a  sovereign.  *  *  *  The  con- 
struction of  the  subway  comes  within  none  of  the  apparent, 
exceptions  to  the  command  of  the  Constitution  that  private 
property  shall  not  be  taken  for  public  use  without  just  com- 
pensation." And  at  page  102:  "  It  is  well  established 
that  a  railroad  corporation  cannot  interfere  with  the  ease- 
ments of  light,  air  and  access  without  liability."  And  further 
(p.  106) :  "  The  city  in  prosecuting  the  work  or  causing  it 
to  be  prosecuted  through  contractors,  was  not  improving  a 
highway,  but  building  a  railroad  out  of  which  it  could  make 
money,  and  its  liability  is  that  of  an  ordinary  railroad  cor- 
poration doing  the  same  work  in  the  same  way.  It  can  law- 
fully claim  no  immunity  from  liability,  except  such  as  would 
belong  to  a  railroad  company,  engaged  in  a  similar  enterprise, 
imder  like  circumstances.  Although  it  was  conducting  a 
public  work,  it  was  such  only  and  to  the  same  extent  as  the 
building  of  a  railroad  by  a  private  corporation  is  a  public 
work.  While  the  work  was  for  the  benefit  of  the  public,  it 
was  not  for  the  benefit  of  the  highway,  nor  for  a  street  purpose, 
but  for  a  proprietary  purpose.  *  *  *  Any  agency,  even 
when  properly  used  in  the  street,  not  for  the  improvement 
thereof  but  to  promote  a  business  enterprise  of  the  city,  which 
inflicts  physical  injuries  upon  the  property  of  abutting  owners, 
imposes  a  liability  that  should  be  met  by  the  city.  *  *  * 
There  is  no  reason  why  all  lawful  damages  caused  by  the  proper 
conduct  of  the  work  contemplated  by  the  statute,  whether 
inflicted  by  the  city  directly  in  doing  the  work  itself,  or 
indirectly  by  contracting  with  some  one  to  do  it,   should 
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not  be  included  in  the  award."  The  same  case  also  holds 
that  it  is  not  necessary  that  the  abutting  owner  should  own 
the  fee  in  the  street  to  be  entitled  to  recover  damages  (p.  103). 
"  The  real  ground  on  which  an  abutter  is  entitled  to  damages 
for  the  physical  impairment  of  his  property  in  a  case  like  this 
is  not  that  he  owns  the  fee  of  the  street,  but  owns  land  abutting 
on  the  street.  The  fee  is  of  slight  value  and  of  no  value  what- 
ever, except  to  support  a  theory  leading  to  injustice,  for  the 
proximity  of  his  land  to  the  street  is  what  gives  value  to  the 
abutter's  property.  '  By  virtue  of  proximity,'  said  Judge 
Andrews  in  one  case,  and  '  by  reason  of  its  situation,'  said 
Judge  Peckham  in  another,  does  the  abutter  have  easements 
and  rights  in  the  street  which  are  properly  entitled  to  the 
protection  of  the  law."  {Kane  v.  N.  Y.  Elev.  R.  R.  Co.,  125 
N.  Y.  164,  180;  Bohm  v.  Met.  Elev.  R.  Co.,  129  id.  576,  587.) 
(See,  also,  Donahue  v.  Keystone  Gas  Co.,  181  N.  Y.  313.) 
That  the  owner  of  land  abutting  on  the  street  has  an  easement 
in  the  highway  for  light,  air  and  access  and  such  easement 
constitutes  property  which  cannot  be  taken  from  its  owner 
without  just  compensation  has  been  decided  in  Story  v. 
New  York  Elevated  R.  R.  Co.  (90  N.  Y.  122);  Lahr  v.  Metro- 
politan  Elevaied  R.  Co.  (104  id.  268),  and  MvMker  v.  Har- 
lem  Railroad  Co.  (197  U.  S.  544),  This  court  has  also  held 
m  Ogden  v.  City  of  New  York  (141  App.  Div.  578)  that 
where  the  city  constructs  public  docks  for  which  it  is  to 
receive  rent  and  dockage  charges  and  in  so  doing  exca- 
vates a  public  street  leading  thereto  so  that  an  abutting 
owner  is  cut  off  from  access  to  his  property  for  two  years 
and  part  of  his  land  falls  into  the  excavation  for  lack  of 
lateral  support,  he  is  entitled  to  recover  substantial  damages. 
This  was  upon  the  ground  that  the  excavation  was  not  for  a 
street  use,  but  on  the  contrary  the  city  was  embarking  in  a 
business  enterprise  from  which  it  was  to  receive  compensa- 
tion, so  as  to  make  it  liable  like  any  other  person  or  corporation 
engaged  in  a  similar  enterprise.  That  case  was  decided 
upon  the  authority  of  Matter  of  Rapid  Transit  Railroad  Com- 
missioners  (197  N.  Y.  81)  and  Muhlker  v.  Harlem  Railroad 
Co.  (197  U.  S.  563).  While  I  dissented  from  the  conclusion 
reached  by  the  court  therein,  the  determination  of  the  court 
is  binding  upon  us.    So  also  the  Appellate  Division  of  the 
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Second  Department  in  Bradley  v.  Degnon  Contracting  Co. 
(157  App.  Div.  237)  held  that  the  use  of  Seventy-ninth  street 
in  the  borough  of  Brooklyn  from  Fourth  avenue  to  the  Shore 
road,  a  distance  of  half  a  mile,  for  a  tramway  whereon  to 
transport  earth  filling  for  use  in  constructing  a  sea  wall  in 
connection  with  the  subway  construction  in  said  borough  was 
not  a  highway  use,  and  that,  therefore,  the  abutting  owners 
were  entitled  to  an  injunction  which  the  Special  Term  had 
granted  restraining  the  laying  and  use  of  the  tramway,  no 
compensation  having  been  provided  for  to  the  abutting 
owners.  The  court  said:  "  When  the  whole  facts  are  before 
the  court  at  Trial  Term,  the  court  may  determine  whether  it 
will  award  injimctive  relief  absolutely,  or  conditionally, 
upon  the  failure  of  defendants  to  make  such  provision  as  it 
may  direct  for  the  indemnification  of  the  plaintiflFs  against 
such  damages  as  may  follow.  It  is,  of  course,  desirable  that 
these  great  public  works  should  be  expedited  in  every  way 
consistent  with  the  protection  of  individual  rights,  but  the 
fact  that  the  public  at  large  may  be  benefited  will  not  justify 
the  imposition  of  undue  burdens  upon  a  special  locality  and 
an  invasion  of  the  legal  rights  of  individuals  in  such  localities.'' 
The  conclusion  to  be  deduced  from  these  cases,  therefore, 
is  that  the  plaintiff,  as  the  lessee  of  the  land  abutting  on  the 
street,  had  an  easement  in  the  highway  for  light,  air  and  access 
by  reason  of  the  situation  of  his  property;  that  such  easement 
constituted  property  which  could  not  be  taken  from  him 
without  just  compensation;  that  the  city  in  constructing  the 
subway,  through  its  contractor,  was  discharging  a  proprietary 
and  not  a  governmental  fimction;  that  its  habiUty  was  that 
of  a  railroad  corporation;  and  that  a  railroad  corporation  is 
fiable  for  any  interference  with  the  easement  of  light,  air  and 
access.  All  this  although  the  work  was  done  without  n^li- 
gence,  in  the  most  approved  manner,  and  for  the  furtherance 
of  a  great  public  convenience.  So  the  United  States  Supreme 
Court  in  MvMker  v.  Harlem  Railroad  Co.  (197  U.  S.  544) 
held  that  an  abutting  owner  could  not  be  deprived  of  his  ease- 
ments of  Ugb^t  and  air  above  the  surface  of  the  street  without 
compensation,  even  though  the  raising  of  the  structure  in 
front  of  his  premises  from  a  surface  to  an  elevated  one  gave 
him  an  increase  in  his  easement  of  access,  and  in  so  holding 
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said  (p.  571) :  "  They  [the  cases]  are  collected  in  1  Lewis  Emi- 
nent Domain,  section  91c,  and,  it  is  there  said,  'established 
beyond  question  the  existence  of  these  rights,  or  easements,  of 
light,  air  and  access,  as  appurtenant  to  abutting  lots,  and 
that  they  are  as  much  property  as  the  lots  themselves.' "  Nor 
are  we  unmindful  of  the  danger  in  upholding  plaintiff's  right 
to  recover,  that  urdess  provision  is  made  for  the  compensa- 
tion of  abutting  owners  under  such  conditions  as  have  been 
disclosed  by  this  record  it  will  be  possible  to  enjoin  the  prose- 
cution of  a  great  public  work  until  provision  has  been  made 
for  the  adequate  protection  of  the  rights  of  owners,  and 
that  the  furnishing  of  such  protection,  to  the  satisfaction  of 
the  comt,  will  be  a  matter  of  great  diflSiculty  because  of  the 
uncertain  and  speculative  character  of  much  of  the  damage 
which  must  ensue  and  which  can  only  develop  during  the 
prosecution  of  the  work  itself.  But  this  does  not  affect  the 
application  of  the  principle  enimciated  in  the  cases  which 
have  been  cited,  and  the  judgment,  therefore,  must  be 
affirmed,  with  costs. 

Clarke,  P.  J.,  Laughlin,  Smith  and  Davis,  JJ.,  concurred 

Judgment  affirmed,  with  costs. 


EsTELLE  P.  Anderson,  Respondent,  v.  Steinwat  &  Sons, 

Appellant. 

The  Cnr  of  New  York,  Amicus  Curiae. 

First  Department,  June  8, 1917. 

Vendor  and  purchaser  —  specific  performance  of  contract  to  convey 
land  —  effect  of  municipal  ordinance  regulating  use  of  land 
enacted  between  date  of  contract  and  consummation  thereof  — 
when  purchaser  wiU  not  be  compeUed  to  take  property  —  when 
municipal  ordinance  may  be  attacked  as  unreasonable. 

Where  an  owner  of  a  plot  of  land  agrees  to  convey  free  from  all  incumbrances, 
except  a  covenant  against  nuisances,  and  ihe  purchaser  agrees  to  buy 
upon  said  terms,  intending  to  erect  upon  the  property  a  business  building, 
and  having  no  other  use  for  the  property,  and  at  the  time  of  the  execu- 
tion of  the  contract  there  is  no  restriction  upon  the  use  to  which  the 
property  may  be  put  except  the  covenant  aga'nst  nuisances,  and  between 
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said  date  and  the  day  upon  which  the  sale  is  to  be  consummated  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York,  acting 
under  legislative  authority,  adopts  a  resolution  preventing  the  use  of  the 
property  intended  by  the  purchaser,  which  resolution  could  not  have 
been  reasonably  anticipated  by  the  parties,  a  court  of  equity  will  not 
compel  the  purchaser  to  specifically  perform  his  agreement. 

As  a  general  rule,  a  purchaser  will  not  be  compelled  to  take  property,  the 
possession  of  which  he  will  be  obliged  to  defend  by  litigation. 

The  resolut  on  of  the  board  of  estimate  and  apportionment  adopted  under 
authority  of  the  Legislature,  but  not  specifically  ratified  after  adoption, 
may  be  attacked  upon  the  ground  that  it  is  unreasonable,  and  to  support 
this  claim  evidence  may  be  introduced. 

Appeal  by  the  defendant,  Steinway  &  Sons,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  m  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  29th  day  of  January,  1917,  granting  plaintiff's 
motion  for  judgment  on  the  pleadings,  consisting  of  a  com- 
plaint, an  amended  answer  and  a  demurrer  thereto. 

Walter  B.  Solinger^  for  the  appellant. 

Robert  W.  Bonynge,  for  the  respondent. 

Samuel  P.  Goldman  and  Walter  F.  Peacock,  for  the  Real 
Estate  Board  of  New  York,    intervenor. 

Terence  Farley  of  counsel  [Leon  N.  FvMer  with  him  on  the 
brief]  for  the  City  of  New  York,  amicus  curiae. 

ScoTT,  J.: 

The  action  is  one  by  a  vendor  against  a  vendee  for  the 
specific  performance  of  a  contract  for  the  sale  and  purchase  of 
real  estate.  The  pleadings  consist  of  a  complaint,  and  an 
amended  answer  containing  a  counterclaim,  and  a  demurrer 
thereto.  The  plaintiff  moved  for  judgment  on  these  pleadings 
and  her  motion  was  granted.    The  defendant  appeals. 

The  complaint  sets  forth  that  on  July  13,  1916,  plaintiflf 
and  defendant  entered  into  a  contract  for  the  sale  and  pur- 
chase of  a  certain  piece  of  real  estate  belonging  to  plaintifif, 
and  that  defendant  thereupon  paid  the  sum  of  $3,000  on 
account  of  said  purchase;  that  on  the  1st  day  of  August, 
1916,  at  the  time  and  place  specified  in  the  contract,  plaintiff 
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duly  tendered  performance  on  her  part^  and  demanded  that 
defendant  should  perform  on  its  part,  which  it  refused  to  do. 
The  judgment  demanded  is  that  defendant  be  required  to 
specifically  perform  the  contract  which  is  annexed  to  the 
complaint  and  by  reference  made  a  part  thereof. 

The  contract  is  in  the  usual  form  and  describes  a  piece  of 
property  on  the  southerly  side  of  West  Fifty-eighth  street 
in  the  city  of  New  York,  between  Sixth  and  Seventh  avenues. 
The  sale  is  to  be  made  subject  to  certain  restrictions  and 
covenants  embraced  in  a  deed  made  in  1868,  and  which  cut 
no  figure  in  the  present  controversy.  It  is  agreed  that  the 
property  shall  be  conveyed  to  the  purchaser  by  a  deed  con- 
taining the  usual  full  covenants  and  warranties  so  as  to  convey 
to  the  purchaser  the  fee  simple  of  the  premises  above  described 
"  free  of  all  incumbrances  except  as  herein  stated."  The 
contract  contains  the  following  unusual  and  significant  clause: 
"  It  is  further  understood  and  agreed  between  the  parties 
hereto  that  the  purchaser  has  entered  into  contracts  for  the 
purchase  of  premises  Nos.  109,  111,  113  West  57th  Street  and 
114  West  68th  Street,  and  that  the  performance  of  the 
covenants  contained  in  this  contract  is  dependent  upon  the 
simultaneous  deUvery  both  as  to  time  and  place  of  the 
respective  deeds  for  the  said  premises  Numbers  109,  111  and 
113  West  57th  Street  and  Number  114  West  58th  Street. 
If  upon  the  examination  of  the  title  to  the  parcel  of  land 
above  described  it  shall  be  found  uiunarketable,  or  if  upon 
the  examination  of  title  to  premises  Numbers  109,  111  and 
113  West  57th  Street  and  Number  114  West  58th  Street, 
the  title  thereof  or  of  some  portion  thereof  shall  be  found 
unmarketable,  then  in  either  case  the  purchaser  shall  not  be 
obligated  to  take  title  imder  this  contract,  but  the  money 
paid  upon  the  execution  of  this  contract  shall  be  returned 
to  the  purchaser  and  this  contract  shall  be  cancelled,  except 
that  in  case  the  defect  in  title  making  the  title  unmarketable, 
as  aforesaid,  shall  be  found  to  exist  in  respect  of  the  parcel 
of  land  herein  described,  then  the  seller  shall  also  pay  to  the 
purchaser  the  reasonable  expenses  of  the  purchaser  in  the 
examination  of  the  title  to  said  premises,  but  said  expenses 
shall  in  no  event  exceed  the  net  amount  of  the  cost  of  examina- 
tion of  said  title  by  a  Title  Insurance  Company." 
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The  significance  of  this  clause,  in  so  far  as  it  bears  upon  the 
present  controversy,  is  that  it  ^ows  that  both  parties  under- 
stood that  defendant  was  attempting  to  buy  a  plot  of  land 
comprising  three  houses  and  lots  on  West  Fifty-seventh 
street,  and  two  houses  and  lots  on  West  Fifty-eighth  street,  and 
that  if  it  could  not  acquire  the  whole  plot,  it  did  not  desire  to 
acquire  any  portion  of  it.  The  answer  admits,  in  effect,  all 
of  the  allegations  of  the  complaint  except  as  to  plaintiff's 
readiness  and  ability  to  perform  on  her  part. 

The  answer  further  alleges,  by  way  of  defense  and  counter- 
claim, that  plaintiff  knew  when  the  aforesaid  contract  was 
made  and  inunediately  prior  thereto  that  defendant,  as  the  pur- 
chaser of  plaintiff's  property  and  the  other  lots  constituting  the 
plot  aforesaid,  intended  to  inunediately  demolish  all  of  the 
buildings  on  said  plot  and  to  erect  upon  the  entire  plot,  both 
in  width  and  depth,  a  business  building  ten  stories  in  height 
fronting  on  Fifty-seventh  street,  and  six  stories  in  height 
fronting  on  Fifty-eighth  street  to  be  used  as  piano  ware- 
rooms  and  lofts  and  in  which  defendant  proposed  to  conduct 
its  business  and  from  which  shipments  of  pianos  were  to  be 
made;  that  defendant  was  not  buying  the  property  as  a  real 
estate  investment,  but  solely  for  the  purpose  of  erecting  a 
warehouse  thereon. 

That  in  and  by  chapter  470  of  the  Laws  of  1914,  as  amended 
by  chapter  503  of  the  Laws  of  1916*  of  the  State  of  New 
York,  there  were  added  sections  242a  and  242b  to  the  Greater 
New  York  charter,  providing  therein  that  the  board  of 
estimate  and  apportionment  be  and  it  is  authorized  to  divide 
the  city  of  New  York  into  districts  and  to  regulate  and  restrict 
the  location  of  trades  and  industries  and  the  location  of 
buildings  designed  for  specific  uses,  having  first  appointed  a 
commission  to  recommend  the  boundaries  of  districts  and 
appropriate  regulations  to  be  enforced  therein. 

That  on  June  26,  1914,  the  board  of  estimate  and  apportion- 
ment duly  appointed  a  commission  on  '^  Building  Districts  and 
Restrictions,"  consisting  of  sixteen  members,  to  recommend  the 
boundaries  of  districts  and  appropriate  regulations  to  be 
enforced  therein. 

*  Sic.    See  Laws  of  1916,  chap.  497.—  [Rbp. 
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That  the  commission  thus  appointed  entered  upon  an  inves- 
tigation of  the  subject  referred  to  it^  and  in  due  time  made  a 
report  thereon  to  the  board  of  estimate  and  apportionment. 
The  answer  sets  forth  certain  extracts  from  said  report  which 
it  is  unnecessary  to  repeat  here,  and  then  continues: 

"  Tenth.  That  on  July  25th,  1916,  and  intermediate 
the  making,  execution  and  delivery  of  the  contract  and  the 
date  fixed  therein  for  the  deUvery  of  the  deed  by  the  plaintiJBF, 
the  Board  of  Estimate  and  Apportionment  of  the  City  of 
New  York,  pursuant  to  the  power  and  authority  delegated 
to  it,  duly  passed  a  Building  Zone  Resolution  to  take  efifect 
inmiediately,  therein  dividing  the  City  into  three  classes  of 
districts:  (1)  residence  districts;  (2)  business  districts;  (3)  unre- 
stricted districts,  which  are  shown  on  a  use  district  map  made 
a  part  of  the  resolution,  and  by  the  resolution  it  is  provided 
that  in  a  residence  district  no  building  shall  be  erected  other 
than  a  building  with  its  usual  accessories,  arranged,  intended, 
or  designed  exclusively  for  certain  specific  uses;  that  such 
specified  uses  exclude  and  thereby  prohibit  the  erection  or 
use  of  any  building  or  premises  within  such  district  for  business 
purposes.  That  hereto  annexed  is  a  copy  of  the  Zone  Resolu- 
tion marked  '  B  '  which  is  hereby  made  a  part  of  this  answer. 

"  Eleventh.  That  by  the  resolution  and  by  the  use  district 
map  the  block  on  58th  Street,  between  Sixth  and  Seventh 
Avenues,  was  designated  as  a  residence  district. 

"  Twelfth.  That  the  plaintiff^s  property  Number  112 
West  58th  Street  and  the  property  of  Peachy  J.  Flagg,  are 
included  and  embraced  within  said  block  and  are  located 
within  the  residence  district  aforesaid.  That  hereto  annexed 
is  a  drawing  marked  '  C '  showing  the  residence  district, 
which  is  hereby  made  a  part  of  this  answer. 

"  Thirteenth.  On  information  and  behef,  that  neither  the 
plaintiff  nor  Peachy  J.  Flagg,  or  either  of  them,  are  now  nor 
were  they  on  August  1st,  1916,  able  or  ready  to  convey  the 
fee  simple  of  either  of  the  premises  112  West  58th  Street  and 
114  West  58th  Street  to  the  defendant,  free  from  all  encum- 
brances or  building  restrictions  not  included  in  the  exceptions 
specified  in  the  contract  of  July  13,  1916.  That  the  Statute 
Law  and  the  action  of  The  City  of  New  York  and  the  resolu- 
tion adopted  by  its  Board  of  Estimate  and  Apportionment  on 
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July  25,  1916,  has  made  it  impossible  for  the  plaintiff  to  per- 
form her  contract,  and  that  the  title  to  the  said  premises  is 
unmarketable. 

'^Fourteenth.  That  the  defendant  on  August  1,  1916, 
was  and  still  is  ready,  upon  the  conditions  specified  in  said 
contract,  to  perform  the  obUgations  imposed  upon  it  by  the 
t^ttns  of  the  contract." 

The  resolution  of  the  board  of  estimate  and  apportionment 
attached  to  and  by  reference  made  a  part  of  the  answer  shows 
that  in  a  residence  district,  such  as  the  block  in  which  plain- 
tiff ^s  property  was  declared  to  be,  no  building  might  be  erected, 
other  than  a  building  with  its  usual  accessories,  intended  or 
designed  exclusively  for  one  or  more  of  eight  specified  uses, 
two  of  which  are  clearly  inapplicable  to  the  plaintiff's  property, 
and  none  of  which  include  the  use  to  which  defendant  intended 
to  put  the  building  it  designed  to  build,  or  any  other  business 
use  except  boarding  houses  and  hotels  of  a  certain  size. 

The  defendant,  therefore,  demands  judgment  that  the 
complaint  be  dismissed  and  that  it  recover  back  its  part 
payment,  having  a  lien  therefor  on  the  premises. 

The  demurrer  to  the  answer,  which  is  for  general  insufficiency, 
of  course  admits  all  the  relevant  allegations  therefor. 

The  case  then,  briefly  stated,  is  as  follows:  Plaintiff  agrees 
to  convey  a  plot  of  land  free  from  all  incumbrances,  except 
a  covenant  against  nuisances.  Defendant  agrees  to  buy  upon 
these  terms,  intending  to  erect  upon  the  property  a  business 
building,  and  having  no  other  use  for  the  property. 

At  the  time  the  contract  of  sale  is  made  there  is  no  restric- 
tion upon  the  use  to  which  the  property  may  be  put,  except 
the  covenant  against  nuisances,  whether  imposed  by  contract, 
covenant  in  the  chain  of  title  or  legal  enactment. 

Between  the  date  of  the  contract  and  the  day  upon  which 
the  sale  is  to  be  consimimated  the  board  of  estimate  and 
apportionment  of  the  city  of  New  York,  actiag  imder  authority 
conferred  by  the  Legislature,  adopts  a  resolution  which,  if 
valid,  has  the  force  and  effect  of  law,  whereby  the  uses  to 
which  the  property  may  be  put  are  very  greatly  restricted, 
and  especially  is  the  use  to  which  defendant  intended  to  put 
the  property,  and  for  which  alone  it  agreed  to  buy  it  expressly 
prohibited. 
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Under  these  circumstaaices  will  a  court  of  equity  compel 
a  vendee  to  specifically  perform  his  agreement?  There  can 
be  no  doubt  that  such  a  restriction  upon  the  uses  to  which 
the  property  may  be  put  under  the  resolution  of  the  board  of 
estimate  and  apportionment,  would  if  imposed  by  a  covenant 
found  in  the  chain  of  title  and  running  with  the  land,  con- 
stitute an  incumbrance  and  absolve  defendant  from  its 
contract  to  purchase  it.  {Terry  v.  Westing,  5  N.  Y.  Supp. 
99;  52  Hun,  610.)  This  as  we  understand  is  conceded  by 
the  plaintiff,  respondent,  and  it  is  unnecessary  to  elaborate 
the  point  further,  or  to  cite  other  authorities  to  sustain  it. 
But  it  is  said  that  such  a  restriction  upon  the  use  to  which  the 
property  may  be  put,  if  imposed  by  legislative  or  mimicipal 
authority,  while  it  may  operate  as  an  incumbrance  on  the 
property  and  affect  its  marketability,  is  not  such  an  incum- 
brance as  may  be  availed  of  by  a  vendee  to  avoid  his  agree- 
ment to  purchase  it,  and  it  is  this  view  which  seems  to  have 
been  taken  by  the  learned  justice  at  Special  Term.  We 
are  cited  to  no  cases,  and  have  been  imable  to  find  any,  which 
make  this  distinction  where,  as  in  the  present,  the  restric- 
tion or  incumbrance  was  imposed  upon  the  property  between 
the  time  of  making  the  contract  and  the  time  fixed  for  the 
passing  of  the  title.  Undoubtedly  if  a  person  contracts  to 
purchase  a  building,  such  as  a  tenement  house  or  a  factory, 
which  is  restricted  as  to  the  manner  of  its  use  by  laws  and 
ordinances  existing  when  the  contract  is  made,  he  will  be 
chargeable  with  a  knowledge  of  these  restrictions  and  will  be 
deemed  to  have  contracted  to  purchase  the  property  subject 
to  them.  So  if  defendant  had  contracted  to  buy  the  property 
in  question  here  after  the  so-called  zoning  resolution  had  been 
adopted  by  the  board  of  estimate  and  apportionment,  and  had 
become  a  part  of  the  public  law,  it  may  well  be  that  it  could 
not  be  heard  to  object  to  taking  title  because  of  the  restrictions 
imposed  upon  the  use  of  the  property  by  such  resolution. 
(Bennett  v,  Buchan,  76  N.  Y.  386;  Neeaon  v.  Bray,  19  N.  Y. 
Supp.  841.)  But  that  is  not  the  case  we  have  here.  The 
plaintiff  agreed  and  intended  to  sell  a  piece  of  property  freed 
from  any  restrictions  upon  its  use,  except  as  to  nuisances. 
Defendant  agreed  to  buy  and  understood  that  it  was  to  buy 
App.  Div.— Vol.  CLXXVIII.        33 
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a  piece  of  property  so  unrestricted,  and  would  not  have  agreed 
to  buy  it  if  it  had  been  restricted.  After  the  contract  was 
made  the  law-making  power  steps  in,  and  takes  action  which 
makes  it  impossible  for  the  plaintiff  to  convey  what  she  had. 
intended  and  expected  to  convey,  and  for  defendant  to  acquire 
what  it  had  intended  and  expected  to  acquire.  Under  these 
circiunstances  it  would  seem  to  be  most  unfair  for  a  court 
of  equity  to  exercise  its  discretionary  power  to  compel  defendant 
to  specifically  perform. 

In  Willard  v.  Tayloe  (75  U.  S.  [8  Wall]  557,  566)  it  appeared 
that  to  enforce  the  contract  as  it  was  written  would  compel  the 
vendor  to  accept  the  purchase  price  of  certain  property  in 
the  legal  tender  of  the  coimtry  which,  at  the  time  for  per- 
formance, had  greatly  depreciated  and  was  worth  not  more 
than  half  of  the  value  of  gold  coin  which  was  the  legal  tender 
when  the  contract  was  made.  The  Supreme  Court  of  the 
United  States  refused  to  award  specific  performance  to  the 
vendee  unless  he  would  pay  the  purchase  price  in  gold  coin. 
After  citing  many  cases  to  show  that  specific  performance  was 
not  and  never  had  been  a  matter  of  strict  right,  but  rests 
in  the  discretion  of  the  court,  the  court  went  on  to  say:  "  It 
is  true  the  cases  cited,  in  which  the  discretion  of  the  court  is 
asserted,  arose  upon  contracts  in  which  there  existed  some 
inequality  or  unfairness  in  the  terms,  by  reason  of  which  injus- 
tice would  have  followed  a  specific  performance.  But  the  same 
discretion  is  exercised  where  the  contract  is  fair  in  its  terms, 
in  its  enforcement,  from  subsequent  events,  or  even  from 
collateral  circumstances,  would  work  hardship  or  injustice 
to  either  of  the  parties." 

The  same  rule  was  adopted  in  this  State  in  Ootthelf  v. 
Stranahan  (138  N.  Y.  345).  In  that  case  between  the  time 
the  contract  was  made  and  the  day  on  which  title  was  to  pass, 
the  city  of  Brooklyn  had  levied  substantial  assessments  upon 
the  property  in  anticipation  of  certain  street  improvements 
to  be  made  in  the  future,  and  which  when  made- would  greatly 
enhance  the  value  of  the  property  contracted  to  be  sold. 
The  terms  of  the  contract  were  such  that  it  appeared  to  be 
incumbent  upon  the  vendor  to  pay  these  assessments  before 
he  could  ^ve  a  marketable  title,  although  the  injtistice  of 
compelling  him  to  do  so  was  manifest.    In  an  action  by  the 
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vendee  to  compel  specific  performance  the  Court  of  Appeals 
said:  "  Where  by  reason  of  circimistances  which  have  inter- 
vened between  the  making  of  the  contract  and  the  bringing 
of  the  action,  the  enforcement  of  the  equitable  remedy  would 
be  inequitable  and  produce  results  not  within  the  intent 
or  understanding  of  the  parties  when  the  bargain  was  made, 
and  there  has  been  no  inexcusable  laches,  or  inattention 
by  the  party  resisting  performance,  in  not  foreseeing  and  pro- 
viding for  contingencies  which  have  subsequently  arisen, 
the  court  may  and  will  refuse  to  specifically  enforce  the  con- 
tract, and  will  leave  the  party  to  his  legal  remedy."  In 
each  of  these  cases  the  contract  was  clear  and  explicit  in 
its  terms,  and  the  circumstances  which  had  arisen  after  it 
was  made,  and  which  as  it  was  considered  rendered  it  inequi- 
table to  compel  its  specific  performance,  had  occurred  without 
any  act  by  either  party  to  the  contract,  and  was  of  a  nature 
which  neither  party  could  reasonably  have  anticipated  when 
the  contract  was  made. 

In  principle  the  present  case  is  very  similar  to  these. 
Neither  party  to  the  contract  could,  when  it  was  made,  have 
reasonably  anticipated  that  before  the  time  came  for  closing 
the  title  the  law-making  power  would  step  in  and  impose  such 
restrictions  upon  the  use  of  the  property,  as  would  render 
it  useless  to  defendant  for  the  only  purpose  for  which  it 
sought  to  acquire  it. 

Under  these  circumstances  it  would,  in  our  opinion,  be 
plainly  inequitable  to  compel  defendant  to  specifically  perform 
the  contract.  But  the  plaintiff  further  argues  that  if  a  valid 
restriction  upon  the  use  of  the  property  such  as  was  imposed 
by  the  resolution  of  the  board  of  estimate  and  apportionment 
would  constitute  such  an  incxmibrance  as  would  relieve  the 
vendee  from  its  obligation  to  take  title,  still  this  particular 
resolution  does  not  impose  any  restriction  because  it  is  wholly 
invalid.  Her  argument  is  that  by  limiting  the  uses  to  which 
her  property  may  be  put,  the  effect  of  the  resolution  is  to 
deprive  her,  to  an  extent,  of  her  property,  for  it  is  particularly 
true  of  real  estate  that  its  value  lies  in  the  right  to  use  it,  and 
if  that  right  be  restricted  the  value  is  presumably  pro  tanto 
destroyed.  This  is  claimed  to  be  unconstitutional,  both 
under  the  State  and  Federal  Constitutions,  because  it  deprives 
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her  of  her  property  without  due  process  of  law  and  without 
compensation.  A  few  years  ago  this  contention  might  have 
been  plausibly  supported  by  many  cases,  but  since  certain 
decisions  in  the  Supreme  Court  of  the  United  States,  and  in 
our  own  Court  of  Appeals  there  seems  Uttle  prospect  of  redress 
for  an  owner  whose  property  has  been  destroyed,  or  seriously 
reduced  in  value  as  an  incident  to  the  exercise  by  the  State 
of  its  reserved  poUce  power.  {Reinman  v.  LiMe  Rocky  237  U.  S. 
171;  Hadacheck  v.  Los  Angeles,  239  id.  394;  Barrett  v.  Stale  of 
New  York,  220  N.  Y.  423.) 

We  do  not  propose  to  be  drawn  into  a  discussion  of  the 
very  interesting  constitutional  question  thus  raised,  or  to 
express  any  opinion  thereon.  If  the  restriction  be  valid,  as 
has  already  been  said,  it  suffices  to  make  a  decree  for  specific 
performance  inequitable,  and  even  if  there  be  a  doubt  as  to 
its  validity  still  the  defendant  should  not  be  compelled  to 
accept  the  title  and  take  with  it  a  law  suit  over  the  vaUdity  of 
the  restriction. 

It  is  a  general  rule  that  a  purchaser  will  not  be  compelled 
to  take  property  the  possession  of  which  he  will  be  obliged 
to  defend  by  litigation.  {Dyker  Meadow  L.  &  /.  Co.  v.  Cook, 
159  N.  Y.  7;  HeUer  v.  Cohm,  154  id.  306.)  It  is  true  that  this 
rule  is  usually  applied  when  the  defense  of  the  title  will  involve 
a  matter  of  evidence  which  may  not  be  available  to  the  pur- 
chaser when  called  upon  to  defend  his  title,  but  its  application 
is  not  exclusively  confined  to  such  cases.  In  Daniell  v.  Shaw 
(166  Mass.  582),  which  was  an  action  for  specific  performance 
brought  by  a  vendor  against  a  vendee,  the  property  was 
found  to  be  incumbered  by  restrictions  imposed  by  an  act  of 
the  Legislature.  The  plaintiff  insisted  that  the  apparent 
incumbrance  was  no  incumbrance  at  all  because  of  the  imcon- 
stitutionaJity  of  the  act,  but  the  court  refused  to  decree 
si)ecific  performance,  saying:  "  The  defendant  would  be 
exposed  to  the  chance  of  such  Utigation  if  compelled  to 
accept  the  title  now  offered.  *  *  *  The  plaintiff  asks  us 
to  declare  his  title  good  by  declaring  the  statute  unconsti- 
tutional. The  defendant  ought  not  to  be  compelled  to  accept 
such  a  tide/'  Nor  is  it  at  all  certain  that  the  validity  of  the 
restriction,  so  far  as  it  concerns  the  particular  lot  covered  by 
the  contract  between  these  parties,  may  not  involve  a  question 
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of  fact  to  be  determined  upon  evidence.  It  is  well  settled 
that  in  the  case  of  an  act  of  the  Legislature,  or  of  a  municipal 
ordinance  which  has  been  expressly  ratified  by  the  Legis- 
lature, evidence  may  not,  as  a  general  rule,  be  introduced 
for  the  purpose  of  showing  that  the  statute  or  ordinance  is 
unreasonable  and,  therefore,  imconstitutional,  while  in  the 
case  of  an  ordinance  or  municipal  regulation,  adopted  under 
authority  of  the  Legislature,  but  not  specifically  ratified  after 
adoption,  it  may  be  attacked  on  the  groimd  that  it  is  unreason- 
able, and  to  support  this  claim  evidence  may  be  introduced. 
{Matter  of  Stubbe  v.  Adamson,  220  N.  Y.  459.) 

The  resolution  of  the  board  of  estimate  and  apportionment 
setting  aside  the  single  block  upon  which  plaintiff's  property 
stands  falls  within  the  latter  category  of  a  municipal  regulation 
adopted  pursuant  to  discretionary  authority  vested  in  the 
board  by  the  Legislatiu*e,  but  never  so  far  as  appears  specifically 
ratified  by  the  Legislature.  It  may,  therefore,  be  attacked 
as  unreasonable  and  on  that  issue  it  seems  that  evidence 
may  be  taken.  Whether  such  an  attack  would  be  likely 
to  succeed  we  need  not  now  inquire.  Certainly  the  defendant 
should  not  be  compelled  to  assume  the  burden  of  making  it. 
Furthermore,  there  may  be  some  doubt  whether  defendant, 
if  it  took  title  to  the  property  with  the  incumbrances  on  it, 
would  be  in  a  position  to  attack  it. 

For  all  these  reasons  we  are  of  the  opinion  that  plaintiff 
has  failed  to  make  out  a  case  for  the  equitable  remedy  of 
specific  performance. 

The  order  appealed  from  is,  therefore,  reversed,  with  ten 
dollars  costs  and  disbursements  to  the  defendant,  and  the 
motion  denied,  with  ten  dollars  costs. 

Clarke,  P.  J.,  Laughlin,  Davis  and  Sheabn,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  ten  dollars  costs. 
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William  Knight  and  Others,  Copartners,  Composing  the 

Firm  of  Knight  &  MoDougal,  Appellants,  Respondents,  v. 

The    Delaware    and    Hudson    Compant,    Respondent, 

Appellant. 

First  Department,  June  8, 1917. 

Carriers  —  conversion  —  diversion  by  defendant  of  carloads  of 
grain  on  biUs  of  lading  for  which  plaintiffs  had  made  advances  — 
knowledge  by  plaintiffs  as  to  diversion  of  merchandise  represented 
by  earlier  bills  of  lading. 

Where  in  an  action  for  damages  resulting  from  the  diversion  by  the  defend- 
ant of  certain  carloads  of  grain,  the  bills  of  lading  for  which  plaintiffs 
held  and  had  made  advances  upon,  it  appears  that  the  bills  of  lading 
actually  represent  grain  received  by  defendant  and  in  its  possession  when 
plaintiffs  made  the  advances,  it  will  be  held  that  the  plaintiffs  acquired 
a  special  property  in  the  grain,  and  that  when  defendant  permitted  it  to 
be  diverted  into  other  hands  it  committed  a  conversion  of  plaintiffs' 
property  which  it  could  justify  only  by  showing  actual  consent  or  acqui- 
escence on  the  part  of  the  plaintiffs. 

Evidence  examined,  and  heldt  insufficient  to  establish  such  consent  or 
acquiescence. 

The  fact  that  plaintiffs  had  knowledge  that  merchandise  represented  by 
other  and  earlier  bills  of  lading  upon  which  they  had  made  advances 
had  been  diverted  without  their  consent,  is  insufficient  as  a  defense, 
although  it  should  have  aroused  the  plaintiffs'  suspic  ons. 

Action  for  damages  caused  to  plaintiffs  by  reason  of  having  made  advances 
upon  bills  of  lading  issued  by  defendant  which  did  not  represent  and 
never  had  represented  any  actual  merchandise.  Held,  that  the  complaint 
was  properly  dismissed  on  the  ground  that  when  plaintiffs  made  the 
advances  they  had  reason  to  believe  that  the  statements  made  in  earlier 
bills  of  the  same  description  were  imtrue,  and  hence  their  advances  were 
not  made  in  good  faith  and  in  reliance  upon  the  bills  of  lading.        * 

Davis,  J.,  and  Clarke,  P.  J.,  dissented,  with  opinion. 

Cross-appeals  by  the  plaintiffs,  William  Knight  and 
others,  and  by  the  defendant,  The  Delaware  and  Hudson 
Company,  from  a  judgment  of  the  Supreme  Court,  entered  in 
the  office  of  the  clerk  of  the  county  of  New  York  on  the  18th 
day  of  September,  1914,  upon  the  report  of  a  referee  appointed 
to  hear  and  determine  the  issues. 


Herman  Aaron,  for  the  plaintiffs. 
Morgan  J.  O^Brien,  for  the  defendant. 
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Scott,  J.: 

The  complaint  states  two  causes  of  action.  The  first  is 
for  damages  resulting  from  the  diversion  by  defendant  of 
certain  carloads  of  grain  the  bills  of  lading  for  which  plain- 
tiffs held  and  had  made  advances  upon.  This  cause  of  action 
rests  upon  tort.  The  second  cause  of  action  is  for  damages 
which  plaintiffs  suffered  by  reason  of  having  made  advances 
upon  bills  of  lading  issued  by  defendant  which  did  not  repre- 
sent and  never  had  represented  any  actual  merchandise. 
This  cause  of  action  rests  upon  estoppel.  {Bank  of  Batavia  v. 
N.  F.,  L.  E.  &  W.  R.  R.  Co.,  106  N.  Y.  195.) 

As  to  the  second  cause  of  action  the  referee  dismissed  the 
complaint  on  the  groimd  that  when  plaintiffs  made  the  advances 
upon  the  bills  of  lading  comprised  within  that  cause  of  action 
they  had  reason  to  believe,  and  must  have  known  or  believed, 
that  the  statements  made  in  earlier  bills  of  the  same  descrip- 
tion were  imtrue,  or,  at  least,  had  such  knowledge  or  informa- 
tion as  to  put  them  upon  inquiry  as  to  the  genuineness  of  the 
bills  upon  which  they  were  making  advances.  He,  therefore, 
concluded  that  such  advances  were  not  made  in  good  faith, 
and  in  reliance  upon  the  bills  of  lading,  and  consequently 
that  plaintiffs  were  not  entitled  to  the  benefit  of  the  rule  stated 
in  the  Bank  of  Batavia  Case  (supra).  With  this  conclusion 
we  all  agree. 

The  only  question  in  the  case  upon  which  we  are  not  agreed 
is  as  to  the  first  cause  of  action  upon  which  the  referee  has 
awarded  judgment  to  the  plaintiffs.  The  bills  of  lading  upon 
which  that  cause  of  action  is  based  did  actually  represent 
grain  which  had  been  received  by  defendant  and  was  actually 
in  its  hands  when  plaintiffs  made  advances  upon  them.  They 
thereby  acquired  a  special  property  in  the  merchandise,  and 
when  defendant  permitted  this  merchandise  to  be  diverted 
into  other  hands  it  committed  a  conversion  of  plaintiffs' 
property.  This  conversion  it  could  justify  only  by  showing 
actual  consent  or  acquiescence  on  the  part  of  plaintiffs  and 
this  defense  it  failed  to  establish.  It  may  be,  as  defendant 
strenuously  argues,  that  plaintiffs  had  knowledge  that  mer- 
chandise represented  by  other  and  earlier  bills  of  lading  upon 
which  they  had  made  advances  had  been  diverted  without 
their  consent.    But  such  knowledge  falls  far  short  of  a  consent 
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to  such  diversion  of  the  merchandise  represented  by  the  later 
bills.  Of  express  consent  to  such  diversion  there  is  absolutely 
no  evidence.  The  most  that  can  be  said  is  that  there  were 
certain  circumstances  relating  to  earlier  transactions  which 
should  have  aroused  plaintiffs' suspicions,  and  that  as  prudent 
men  they  should  have  refrained  from  dealing  with  bills  of 
lading  issued  by  defendant  to  Durant  &  Elmore,  from  whom 
plaintiffs  received  them.  To  uphold  this  defense  would  be 
equivalent  to  permitting  a  tort  feasor  to  escape  the  conse- 
quences of  his  wrongdoing  by  pleading  that  his  reputation 
was  so  bad  that  no  one  was  justified  in  reljdng  upon  his 
representations.  This  is  not  the  law.  We  are,  therefore, 
of  the  opinion  that  the  referee  rightly  disposed  of  both  causes 
of  action  and  the  judgment  is  consequently  aflSrmed,  with  costs. 

Page  and  Smith,  JJ.,  concurred;  Clarke,  P.  J.,  and  Davis, 
J.,  dissented. 

Davis,  J.  (dissenting): 

The  judgment  was  in  favor  of  the  defendant  on  plaintiffs' 
second  cause  of  action  and  with  certain  modifications  in 
favor  of  the  plaintiffs  on  their  first  cause  of  action. 

I  do  not  agree  with  the  opinion  of  a  majority  of  the  comii 
that  the  plaintiffs'  judgment  on  the  first  cause  of  action  should 
be  affirmed.  In  my  opinion  the  judgment  in  that  respect 
should  be  reversed. 

The  plaintiffs  are  grain  brokers  and  grain  commission 
merchants  engaged  in  business  on  the  New  York  Produce 
Exchange  and  the  Chicago  Board  of  Trade.  The  defendant 
is  a  corporation  operating  a  railroad  in  the  central  and  north- 
easterly part  of  New  York  State.  Through  its  connection 
with  the  Erie  railroad,  the  Lackawanna  railroad  and  by 
trackage  rights  over  the  Erie  with  the  Lehigh  Valley  railroad 
at  Owego,  it  becomes  a  connecting  link  between  the  Boston 
and  Maine  railroad  and  the  three  trunk  lines  just  mentioned. 

As  a  first  cause  of  action  plaintiffs  allege  that  they  are 
holders  for  value  of  certain  order  bills  of  lading  for  124,965 
bushels  of  com  and  16,500  bushels  of  oats  issued  to  them 
in  January,  1910,  received  by  the  defendant  for  shipment 
over  its  road;  that  under  these  order  bills  of  lading  the  defend- 
ant was  bound  to  deliver  the  grain  represented  by  the  bills 
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only  upon  the  surrender  to  it  of  the  bills  of  lading  properly 
indorsed;  that  defendant,  in  disregard  of  its  obligation, 
diverted  said  grain  from  plaintifiFs  and  caused  it  to  be  delivered 
to  others  than  the  plaintiffs  without  first  receiving  plaintiffs' 
bills  of  lading,  and  issued  therefor  other  order  bills  of  lading 
covering  said  grain  certifying  and  declaring  that  it  received 
said  grain  from  persons  other  than  plaintiffs  and  agreeinig  in 
said  latter  bills  of  lading  to  deliver  said  grain  only  upon  the 
surrender  of  said  bills  of  lading,  ignoring  entirely  the  existence 
of  the  bills  of  lading  held  by  plaintiffs,  and  that  said  grain  was 
reasonably  worth  $97,499.04. 

The  answer  to  the  first  cause  of  action  admits  the  receipt 
of  the  grain  represented  by  some  of  the  bills  of  lading,  but 
alleges  that  the  grain  it  received  and  transported  was  the 
property  of  the  Durant  &  Elmore  C!ompany;  that  the  Durant 
&  Elmore  Company  assumed  full  control  of  the  grain  and 
had  diverted  it  from  its  original  destination  and  directed 
its  transportation  to  persons  and  places  designated  by  it 
and  that  all  this  had  been  done  by  the  Durant  &  Elmore 
Company  with  the  assent  of  the  plaintiffs,  who  in  fact  were 
not  bona  fide  pledgees  of  said  bills  of  lading.  The  answer  also 
alleges:  That  the  plaintiffs  permitted  the  said  Durant  & 
Elmore  Company  to  hold  itself  out  to  the  carriers  transport- 
ing such  grain,  including  the  defendant,  as  the  owner  thereof, 
or  as  authorized  to  act  and  direct  in  the  movement  and 
disposition  thereof  as  the  owner  thereof  and  to  collect  and 
receive  the  proceeds  derived  from  the  ultimate  disposition 
of  said  grain;  and  that  the  defendant  was  justified,  from  all 
the  facts  and  circumstances  connected  with  the  receipt  of 
said  grain  by  it  and  with  its  final  disposition  so  far  as  the 
defendant  was  concerned  therewith,  in  believing  and  did 
believe  that  the  said  Durant  &  Elmore  Company  was  the 
owner  of  said  grain  and  that  no  other  person  or  corporation 
had  any  right  thereto  or  interest  therein,  and  that  said 
company  might  lawfully  direct  the  defendant  as  to  the  move- 
ment and  disposition  of  said  grain  when  it  was  so  received 
by  it  as  admitted  herein,  and  so  believing,  the  defendant 
transported  and  delivered  said  grain  in  compliance  with  the 
orders  and  directions  of  said  company  and  in  so  doing  dis- 
charged its  full  obligation  with  reference  thereto. 
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The  plaintiffs  held  these  bills  of  lading  ostensibly  as  pledgees 
of  the  grain  represented  thereby  to  secure  the  payment  of 
drafts  drawn  upon  them  by  the  Durant  &  Elmore  Company, 
a  corporation  doing  business  at  Albany  as  dealers  in  grain 
and  owners  of  the  grain  referred  to  here.  Judgment  was 
entered  in  favor  of  the  plaintiffs  on  the  first  cause  of  action 
for  $73,956.79,  the  recovery  being  limited  to  the  amount  for 
which  the  grain  was  pledged  and  interest.  The  defendant 
appeals  from  so  much  of  the  judgment  as  awards  this  recovery 
to  the  plaintiffs. 

In  their  second  cause  of  action  plaintiffs  sought  to  recover 
$144,225  upon  certain  other  bills  of  lading  issued  in  January, 
February  and  March,  1910,  by  one  H.  C.  Palmer,  an  agent 
of  the  defendant,  which  bills  of  lading  indorsed  by  the  Durant 
&  Elmore  Company  were  transferred  and  delivered  by  the 
Durant  &  Elmore  Company  for  value  to  the  plaintiffs  and 
upon  which  the  plaintiffs,  relying  upon  these  bills  of  lading, 
paid  out  therefor  and  advanced  to  the  Durant  &  Elmore 
Company  $144,225. 

As  a  defense  to  the  second  cause  of  action  defendant  alleges 
that  the  bills  referred  to  and  relied  upon  by  plaintiffs  were 
fraudulent  and  fictitious  and  did  not  represent  actual  ship- 
ments and  that  the  defendant  at  no  time  became  Uable  thereon; 
that  Pahner  had  no  authority  to  issue  the  bills;  that  the 
purported  bills  of  lading  were  in  such  form  and  contemplated 
the  movement  of  the  grain  over  such  routes,  and  came  into 
the  possession  of  plaintiffs  imder  such  circmnstances,  as  to 
pve  plaintiffs  notice  of  their  fraudulent  character;  that  plain- 
tiffs were  put  upon  notice  to  ascertain  the  authority  of  the 
person  executing  and  issuing  the  bills  on  behalf  of  defendant 
and  the  fact  of  the  property  mentioned  in  them  being  in  the 
possession  of  defendant  in  order  to  entitle  them  to  rely 
thereon  as  valid  securities;  that  had  they  made  inquiry  the 
false  and  fraudulent  character  of  said  bills  would  have  been 
revealed  to  the  plaintiffs  and  that,  therefore,  plaintiffs  were 
not  iimocent  purchasers  and  holders  of  said  bills  of  lading 
without  notice  of  their  invalidity. 

The  bills  mentioned  in  the  second  cause  of  action  are 
known  as  the  Palmer  biUs  and  are  concededly  fraudulent. 
Tlie  bills  mentioned  in  the  first  cause  of  action  are  known 
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as  New  England  bills.  The  plaintiffs  made  their  first  advance 
on  the  Palmer  bills  January  8,  1910,  and  their  last  advance 
on  March  12,  1910.  The  advances  on  the  bills  of  lading 
mentioned  in  the  first  cause  of  action  were  made  between 
November  16,  1909,  and  February,  1910.  In  dismissing  the 
second  cause  of  action  upon  the  ground  that  the  plaintiffs 
were  not  holders  of  the  Palmer  bills  of  lading  in  good  faith, 
the  learned  referee  in  the  course  of  his  opinion  says: 

"  The  Palmer  bills  in  suit  were  part  of  a  series  of  similar 
bills  upon  which  plaintiffs  made  advances  to  Durant  &  Elmore 
Company  beginning  January  7,  1910.  At  that  time  the 
plaintiffs  held  a  large  amount  of  New  England  bills  on  which 
they  had  made  very  large  advances  to  Durant  &  Elmore 
Company  —  bills  which  had  been  so  long  outstanding  that  a 
man  of  ordinary  inteUigence  could  hardly  have  avoided 
suspicion  that  Durant  &  Elmore  Company  had  somehow  got 
control  of  the  grain  and  disposed  of  it,  especially  if  he  knew 
of  their  doings  with  respect  to  grain  in  Buffalo  elevators, 
*  *  *  but  I  think  that  from  past  experience  the  plaintiffs 
on  January  7,  1910,  must  have  had  a  suspicion  that  the  grain 
covered  by  the  New  England  bills  which  they  held  had,  all 
or  sonie  of  them,  got  into  Durant  &  Elmore  Company's 
control  and  been  disposed  of,  and  if  they  had  no  such  suspicion, 
then  they  must  have  thought  that  Durant  &  Elmore  were 
carrying  a  very  heavy  load  of  grain  which  they  had  beefl 
unable  to  sell  and  were  likely  to  be  able  to  sell  only  at  a  very 
heavy  loss.  It  seems  to  me  that  they  must  have  had  sus- 
picion of  dangers  of  one  kind  or  another,  so  that  when  the 
Palmer  bills  came  to  them  they  came  to  persons  whose  minds 
were  already  charged  with  suspicion,  and  such  suspicion  must 
have  grown  from  the  date  of  their  first  advance  upon  such 
bills,  January  8th,  to  the  date  of  the  last  of  their  advances 
involved  in  this  suit,  March  12th." 

The  referee's  finding  of  fact  which  led  to  the  dismissal 
of  the  second  cause  of  action  is  supported  by  abundant  and 
convincing  evidence.  But  I  am  of  opinion  that  the  evidence 
required  the  dismissal  of  the  first  cause  of  action  as  well. 
The  first  cause  of  action  is  for  the  conversion  of  grain  by 
defendant,  for  which  the  plaintiffs  held  bills  of  lading  upon 
which  they  had  made  advances  to  the  Durant  &  Elmore 
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Company.  The  alleged  conversion  consisted  in  the  defendant 
delivering  to  the  Durant  &  Elmore  Company  or  to  its  order, 
grain  represented  by  the  biUs  of  lading  held  by  plaintiffs, 
without  first  obtaining  the  surrender  of  those  bills.  The 
result  was  that  when  the  Durant  &  Elmore  Company  became 
insolvent  on  May  20,  1910,  the  plaintiffs  held  New  England 
order  bills  of  lading  specifying  16,500  bushels  of  oats  consigned 
to  Portland  and  124,965  bushels  of  com  consigned  to  Boston, 
and  Palmer  bills  calling  for  15,000  bushels  of  rye,  97,500 
busheb  of  oats  and  151,000  bushels  of  com  consigned  to 
New  York  city,  upon  which  at  that  time  they  could  not 
obtain  a  single  bushel  of  grain.  The  New  England  bills  were 
dated  between  November,  1909,  and  February  1,  1910,  and 
the  Palmer  bills  were  dated  between  February  1,  1910,  and 
March  11;  1910.  The  unpaid  balance  due  plaintiffs  for 
advances  on  the  former  at  the  time  of  the  failure  was 
163,537.86  and  on  the  latter  $144,225.  The  question  at 
issue  under  the  first  cause  of  action  was  whether  or  not 
the  plaintiffs  consented  to  and  acquiesced  in  the  defendant's 
allowing  the  Durant  &  Elmore  Company  to  take  possession  of 
the  grain  without  first  requiring  the  surrender  of  the  bills 
of  lading  then  in  the  possession  of  the  plaintiffs.  The  plain- 
tiffs have  recovered  on  this  first  causeof  action  upon  the  theory 
that  they  were  bona  fide  holders  of  the  bills  of  lading  in  a  nor- 
mal transaction  between  themselves  and  the  Durant  &  Elmore 
Company  in  which  they  had  made  advances  to  the  Durant  & 
Elmore  Company,  secured  by  the  bills  of  lading  with  the 
expectation  on  their  part  that  the  defendant  railroad  would 
not  give  up  the  grain  represented  by  those  biUs  except  upon 
presentation  of  the  bills  of  lading  and  in  accordance  with 
their  terms.  The  evidence  shows  quite  conclusively  that 
whatever  might  have  been  the  character  of  the  firat  few 
transactions  between  the  plaintiffs  and  the  Durant  &  Elmore 
Company,  the  dealings  between  them  set  forth  in  the  first 
cause  of  action  were  carried  on  pursuant  to  a  well-defined 
understanding  between  plaintiffs  and  Durant  &  Elmore  that 
so  long  as  the  Durant  &  Elmore  Company  paid  the  plaintiffs 
six  per  cent  on  their  advances  and  half  a  cent  per  bushel 
on  the  grain  specified  in  the  bills  of  lading  and  allowed  plain- 
tiffs to  retain  the  bills  of  lading  the  Durant  &  Elmore  Company 
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were  at  liberty  to  get  possession  of  the  grain  from  the  raUroad 
and  distribute  it  to  its  customers.  The  plaintiffs  did  not 
rely  upon  the  security  of  the  bills  of  lading  for  repayment 
of  their  advances,  but  upon  their  unbounded  confidence  in 
the  genius  and  character  of  the  Diu'ant  &  Elmore  Company's 
manager,  Oliver,  and  the  excellent  credit  of  the  Durant  & 
Elmore  Company  itself.  It  was  important  for  plaintiffs  to  have 
the  bills  of  lading  for  use  at  their  bankers,  from  whom  they  were 
borrowing  a  large  part  of  the  money  they  were  advancing  to  the 
Durant  &  Elmore  Company  and  to  whom  they  never  revealed 
the  fact  that  Oliver  was  habitually  getting  possession  of  the 
grain  without  surrendering  the  bills  of  lading.  These  con- 
clusions not  only  follow  most  naturally  from  the  evidence, 
but  are  compelled  by  the  evidence.  It  is  not  possible  to 
rehearse  within  the  limits  of  this  opinion  all  of  the  evidence 
upon  this  issue.  But  reference  will  be  made  to  parts  of 
it.  On  this  point  the  letter  of  the  plaintiff  Knight  to  OUver 
dated  December  1,  1909,  is  illuminating.  Apparently 
OUver  had  shipped  out  from  an  elevator  in  Buffalo  certain 
grain  for  which  plaintiffs  then  held  the  original  bills  of 
lading.  Knight  writes:  "*  *  *  Of  course  you  under- 
stand that  these  B/L  are  practically  useless  to  us,  as  the 
grain  they  represent  has  been  shipped  out  of  the  elevator. 
Of  course,  we  know  it  is  all  right  with  you,  but  we  could 
not  explain  this  matter  to  the  banks,  and  we  need  all  the 
collateral  we  have  at  present.  We  therefore  hope  you  will 
clean  thiBse  up  rapidly,  and  be  sure  that  no  more  is  ordered 
out,  at  least  imtil  these  are  out  of  the  way  *  *  *." 
Being  cross-examined  as  to  the  contents  of  this  letter  Knight 
said:  "I  believed  it  was  ail  right  with  Durant  &  Elmore, 
because  I  beheved  that  they  were  morally  and  financially 
responsible."  The  expression  "  clean  up  "  is  frequently  used 
by  the  plaintiffs  in  their  dealings  with  Oliver  and  means  pay- 
ment of  the  loans  made  by  the  plaintiffs  to  Durant  &  Elmore. 
Here  is  a  definite  assent  to  Durant  &  Elmore's  diversion 
of  grain  while  the  bills  of  lading  were  in  plaintiffs'  possession, 
provided  the  former  drafts  were  paid  and  the  bills  of  lading 
against  which  they  were  drawn  were  gotten  out  of  the  way. 
They  knew  the  bills  of  lading  were  valueless  as  security  after 
the  grain  had  been  shipped  out  of  the  elevators,  but  they 
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nevertheless  used  them  as  collateral  at  their  banks,  concealing 
from  the  banks  the  imsubstantial  character  of  the  bills.  In 
view  of  the  suggestion  contained  in  this  letter,  it  is  not  strange 
that  Durant  &  Elmore  thereafter  continued  its  practice  of 
diverting  grain  in  transit  regardless  of  the  bills  of  lading 
and  that  the  plaintiffs  continued  making  advances  on  bills 
of  lading  representing  diverted  grain.  The  scheme  was  much 
more  profitable  than  a  normal  transaction.  Again  in  August, 
1908,  the  plaintiffs  having  been  notified  by  the  Spencer 
Kellogg  Elevator  that  Durant  &  Elmore  had  ordered  them 
to  ship  out  certain  grain  then  in  the  elevator  and  for  which 
plaintiffs  held  bills  of  lading,  wrote  the  elevator  as  follows: 
"  Will  you  please,  therefore,  not  ship  out  any  more  without  our 
knowledge,  but  of  course  do  not  let  Durant  &  Elmore  know 
that  we  have  given  you  these  instructions.  When  they  order 
any  grain  out,  advise  us  and  we  will  let  you  know  if  it  is  all 
right,  which  it  dovbtless  vrill  heJ^ 

On  the  same  day  the  plaintiffs  wired  Durant  &  Elmore 
that  they  had  heard  of  their  ordering  out  the  grain  from 
the  elevator  and  inquired  where  it  was  and  when  they  could 
collect  on  their  bills  of  lading.  That  this  conduct  of  Durant 
&  Elmore  was  acceptable  to  plaintiffs  is  shown  in  letters 
written  by  plaintiffs  to  the  elevator. 

On  August  15,  1908,  they  wrote:  "  We  have  your  favor 
of  the  foiuiieenth,  and  contents  noted.  It  is  all  right  for  you 
to  take  instructions  from  Durant  &  Elmore  on  the  balance 
of  the  grain  we  have  written  you  about.  They  have  instructed 
U3  to  draw  on  them.  We  find  that  one  of  the  firm  was  away 
yesterday,  which  accounts  for  our  inability  to  get  an  answer 
from  them."  This  correspondence  is  convincing  proof  of 
plaintiffs'  hearty  co-operation  with  Durant  &  Elmore's  plan 
to  divert  grain  in  transit  without  surrender  of  the  bills  of 
lading.  On  August  eighteenth  plaintiffs  wrote:  "  You  may 
take  their  instructions  on  the  *  Harlem '  cargo  to  forward, 
and  on  any  other  future  shipments  which  may  go  through 
your  elevator  for  their  account,  as  per  our  instructions  hereto- 
fore given  you,  but  we  would  thank  you  to  advise  us  when 
you  receive  such  instructions,  so  that  we  can  be  guided 
accordingly." 

Coming   down   to   November   30,    1909,    plaintiffs   wrote 
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Oliver:  "Another  point  which  I  know  you  will  realize  the 
importance  of,  is  to  relieve  ns  of  any  lake  Bs/L  representmg 
grain  which  has  been  shipped  out  of  the  elevator  at  Buffalo. 
We  understand  the  '  Squire  '  and  the  '  Culligan  '  lots  of  oats 
have  been  at  least  in  part  shipped  out,  and  we  would  there- 
fore like  to  clean  these  lots  up.  *  *  *  We  think  if  you 
will  clean  up  some  of  these  old  lots  of  rail  grain  and  the  lots 
you  have  ordered  out  of  Buffalo,  tfiat  we  will  be  able  to  take 
care  of  all  the  com  you  have  coming.^'  Then  follows  the  letter 
of  December  1,  1909,  referred  to  above. 

The  plaintiffs  first  began  doing  business  with  Durant  & 
Elmore  in  1905.  They  never  knew  anybody  except  Oliver 
in  those  transactions,  and  the  intimacy  between  the  plaintiff 
Knight  and  Oliver  became  exceedingly  close  as  is  shown  by 
the  familiar  and  affectionate  manner  in  which  they  addressed 
each  other  in  their  letters.  The  advantage  derived  by  the 
plaintiffs  from  their  intimacy  with  Oliver  is  shown  by  the 
fact,  as  foimd  by  the  referee,  that  "  during  the  year  before 
the  failure  plaintiffs  were  receiving  from  Durant  &  Elmore 
commissions  from  speculative  transactions  at  the  rate  of  over 
$75,000  a  year,  and  from  commissions  on  bills  of  lading  held 
and  sent  back  to  Albany  over  $20,000  a  year."  In  addition 
to  these  commissions  plaintiffs  charged  Durant  &  Elmore  six 
per  cent  interest  per  annum  on  their  advances,  while  they 
paid  their  banks  in  New  York  considerably  less  than  six  per 
cent.  The  plaintiffs  sold  Uttle  or  none  of  the  grain  speci- 
fied in  these  bills  of  lading.  The  interest  on  advances  and 
the  so-called  commissions  received  by  them  made  up  their 
compensation  for  their  loans  to  Durant  &  Elmore.  The  referee 
has  found  that  "*  *  *  plaintiffs  did  not  receive  or  sell, 
as  commission  agents,  any  of  the  grain  specified  in  these 
New  England  bills;  the  sole  function  of  plaintiffs  being  to 
advance  to  Durant  &  Elmore  money  upon  the  security  of 
said  *  *  ♦  bills  until  such  a  time  as  Durant  &  Elmore 
would  instruct  plaintiffs  to  send  the  bills  back  to  Albany 
attached  to  drafts  *  *  *.''  In  order  to  meet  the  loan 
requirements  of  Durant  &  Elmore,  it  was  necessary  for  plain- 
tiffs to  borrow  from  their  banks.  For  this  purpose  they  had 
to  use  the  bills  of  lading  as  collateral.  At  the  same  time  in 
order  to  enable  Durant  &  Elmore  to  carry  on  its  speculations 
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with  the  grain  and  obtain  funds  to  repay  plaintiffs'  loans, 
it  was  essential  that  Durant  &  Elmore  should  obtain  possession 
of  the  grain  specified  in  the  bills  of  lading.  The  bills  of  lading 
being  in  the  banks,  Durant  &  Elmore  could  not  get  possession 
of  the  grain  from  the  defendant  in  the  regular  way.  However, 
by  collusion  with  defendant's  agent,  H.  C.  Pabner,  the  grain 
was  not  forwarded  to  the  destination  named  in  the  bills, 
*'  but  was  reconsigned  or  delivered  to  Durant  &  Elmore  at 
Oneonta,  and  the  bills  became  spent  bills  soon  after  they  were 
issued." 

The  referee  has  also  foimd  that  plaintiffs  retained  these 
bills  of  lading  for  periods  varying  from  two  weeks  to  three 
months  and  until  Durant  &  Elmore  instructed  them  to  return 
them  to  Albany  with  drafts  attached  specifying  the  oldest 
bills  first,  '<*  ♦  *  With  few  exceptions,  these  instructions 
were  given  long  after  the  period  of  transit  had  expired 
*  *  *."  And  notwithstanding  the  fact  that  grain  spoils 
if  kept  in  cars  too  long  and  demurrage  charges  have  to  be 
paid  on  unloaded  cars  soon  after  they  arrive  at  their  destina- 
tion, the  plaintiffs  made  no  inquiries  of  the  railroads  as  to 
the  whereabouts  or  condition  of  the  grain  called  for  in  the 
New  England  bills. 

In  the  twenty-ninth  finding  of  fact  the  referee  reports  that 
"*  *  *  On  all  the  evidence  I  find  that  plaintiffs,  when 
they  received  the  bills  of  lading  in  the  first  cause  of  action, 
plaintiffs'  exhibits  A1-A135,  inclusive,  must  have  been  sus- 
picious that  the  grain  covered  by  similar  bills  which  plaintiffs 
had  been  receiving  through  the  previous  year  had,  to  a  large 
extent,  come  into  Durant  &  Elmore's  control  and  been  dis- 
posed of  while  plaintiffs  held  the  order  bills,  covering  the 
same;  and  that  the  plaintiffs  at  said  times  had  notice  of  facts 
which  would  put  a  reasonably  prudent  man  on  inquiry  as 
to  whether  or  not  Durant  &  Elmore  were  obtaining  control 
of  and  disposing  of  the  grain  specified  on  the  bills  which 
plaintiffs  were  accepting  and  holding  for  Durant  &  Elmore; 
and  that  the  facts  which  had  come  to  plaintiffs'  knowledge 
prior  to  said  times  were  such  that  a  man  of  ordinary  intelligence 
could  not  have  avoided  the  suspicion  that  Durant  &  Elmore 
were  somehow  getting  control  of  the  grain  and  disposing  of 
it  while  plaintiffs  held  the  order  bills  of  lading."    Nevertheless 
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the  referee  finds  that  ''  The  plaintiffs  did  not  know  or  assent 
to  the  disposition  or  delivery  made  by  the  defendant  of  the 
grain  referred  to  in  the  bills  of  lading  in  suit  in  the  first  cause 
of  action." 

I  think  the  evidence  shows  the  plaintiffs'  suspicions  had 
ripened  into  positive  knowledge  long  before  they  made  advances 
on  the  bills  of  lading  mentioned  in  the  first  cause  of  action. 
It  may  be  that  at  first  they  merely  suspected  that  Durant 
&  Elmore  in  some  way  had  obtained  possession  of  grain 
without  first  presenting  the  bills  of  lading,  but  it  is  quite 
clear  from^he  correspondence  between  Oliver  and  Enight  and 
the  testimony  given  by  Enight,  that  the  latter  had  absolute 
knowledge  of  that  fact  long  before  he  made  the  advances  on 
the  bills  sued  on,  and  acquiesced  in  that  mode  of  procedure 
as  the  one  best  adapted  to  meet  the  wishes  and  plans  of 
Oliver,  acquiescence  in  which  on  the  part  of  Enight  was 
absolutely  necessary,  if  his  firm  were  to  continue  receiving 
the  usual  enormous  returns  on  the  money  advanced  to  Durant 
&  Elmore. 

On  December  3,  1909,  the  plaintiffs  made  an  advance  of 
$35,500  to  Durant  &  Elmore  on  a  draft  to  which  were 
attached  bills  of  lading  covering  the  cargo  of  theC%  of  London. 
At  the  time  they  made  the  advance  plaintiffs  knew  that  the 
bills  were  "  spent ''  bills  of  lading  and  worthless  as  security. 
When  Enight  was  asked  on  cross-examination  why  he  did  not 
insist  upon  Durant  &  Elmore  taking  up  these  bills  immedi- 
ately when  he  knew  there  was  nothing  behind  them,  he  said  he 
considered  them  good,  ''  and  I  considered  Durant  &  Elmore 
were  good.  *  *  *  I  didn't  consider  ♦  ♦  ♦  that  they 
would  utilize  that  grain  in  any  way."  These  communications 
and  others  too  numerous  to  be  detailed  here  emphasize  the 
fact  that  the  plaintiffs  relied  not  upon  the  bills  of  lading  as 
security  for  their  advances,  but  solely  upon  their  confidence 
in  Durant  &  Elmore;  that  they  never  intended  to  require 
the  carrier  to  hold  the  grain  specified  in  those  bills  imtil  the 
bills  were  surrendered  to  the  carrier,  but  on  the  contrary  were 
active  and  consenting  parties  to  the  delivery  of  the  grain 
to  Durant  &  Elmore  without  presentation  of  the  bills  of 
lading  with  the  understanding  that  Durant  &  Elmore  would 
App.  Div.— Vol.  CLXXVIII.        84 

Digitized  by  VjOOQIC 


530  Knight  v.  Delaware  &  Hudson  Co. 

First  Department,  June,  1917.  [Vol.  178. 

sell  the  grain  and  then  pay  off  the  advances.  The  one  and 
only  inquiry  made  by  plaintiffs  of  the  railroad  as  to  grain 
specified  in  bills  of  lading  held  by  them  met  with  a  rebuke 
by  Durant  &  Elmore.  The  plaintiffs  evidently  had  inquired 
of  the  railroad  about  grain  which  they  expected  to  arrive 
in  New  York.  Hearing  of  this  inquiry,  Durant  &  Elmore 
on  February  11,  1910,  wrote  plaintiffs  as  follows:  "  By  the 
way,  please  do  not  put  tracers  out  for  these  consigned  cars 
of  ours,  for  it  breaks  up  all  our  holding  arrangements  and  is 
liable  to  cost  us  a  great  deal  of  money  in  demurrage.  If 
you  want  anything  rounded  up  at  any  time,  let  us  know 
and  we  will  do  it  from  this  end."  In  answer  to  this  letter 
plaintiffs  wrote:  "  Your  favor  of  the  eleventh  at  hand  and 
we  note  carefully  all  you  write  in  reference  to  putting  tracers 
out  on  your  consigned  grain.  We  are  glad  to  have  your 
advice  that  this  affects  your  holding  arrangements  and  is 
liable  to  cost  you  money  in  the  way  of  demurrage.  The  only 
thing  we  have  done  in  this  direction  is  to  advise  the  roads 
here  the  car  nimibers  for  which  we  hold  B/L  and  requesting 
them  to  see  that  the  grain  came  forward  promptly  after 
reaching  their  lines  but  not  to  hurry  it  so  that  there  will  be 
no  jam  here  of  a  whole  lot  of  grain  at  one  time  on  arrival 
which  we  trust  will  meet  with  your  approval.'' 

The  learned  referee  was  convinced  that  when  plaintiffs 
received  the  bills  of  lading  mentioned  in  the  first  cause  of 
action,  their  former  experiences  with  Durant  &  Elmore  "  were 
such  that  a  man  of  ordinary  intelligence  could  not  have 
avoided  the  suspicion  that  Durant  &  Elmore  were  somehow 
getting  control  of  the  grain  and  disposing  of  it  while  plaintiffs 
held  the  order  bills  of  lading." 

The  letters  of  plaintiffs  already  referred  to  certainly  show 
beyond  a  reasonable  doubt  that  plaintiffs  had  absolute  knowl- 
edge that  Durant  &  Elmore  were  getting  control  of  the  grain 
while  plaintiffs  held  the  bills  of  lading  and  acquiesced  in  the 
practice.  Furthermore,  there  is  no  good  reason  why  a  sharp 
line  should  be  drawn  between  the  transactions  set  forth  in 
the  first  cause  of  action  and  those  preceding  them.  The 
former,  like  the  latter,  illustrated  the  highly  profitable  and 
unique  scheme  which  plaintiffs  and  Durant  &  Elmore  operated 
in  concert.    To  say  that  plaintiffs  were  merely  suspicious 
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of  Dxirant  &  Elmore's  conduct  with  reference  to  the  grain 
covered  by  the  New  England  bills  of  lading  in  the  first  cause 
of  action  is  to  fail  to  give  due  weight  to  the  evidence.  I  am 
aware  that  plaintiffs  must  recover  unless  they  had  knowledge 
of  and  acquiesced  in  Durant  &  Elmore's  practices.  That 
knowledge  and  acquiescence  have  been  proved  beyond  question. 
The  judgment  so  far  as  it  allows  a  recovery  against  the 
defendant  on  the  first  cause  of  action  should  be  reversed, 
with  costs.  In  all  other  respects  it  should  be  affirmed  and 
the  complaint  dismissed,  with  costs. 

Clabke,  p.  J.,  concurred. 

Judgment  affirmed,  without  costs. 


Frank   H.   Hubbard,  Appellant,    v.    Syenite-Trap    Rock 
Company,  Respondent. 

First  Department,  Jane  8,  1917. 

Bills  and  notes  —  action  on  note  of  business  corporation  executed 
by  treasurer  without  authority  —  production  of  note  not  prima 
facie  evidence  of  authority  —  burden  of  proof  —  evidence  — 
execution  of  similar  notes  by  treasurer  —  payment  of  notes  by 
corporation  —  proof  that  corporation  received  proceeds  of  note. 

In  an  action  upon  the  promissory  note  of  a  manufacturing  corporation 
executed  by  its  treasurer,  the  production  of  the  note  by  the  plaintiff 
claiming  to  be  a  holder  in  due  course  does  not  establish  a  prima  facie 
case  and  cast  upon  the  defendant  corporation  the  burden  of  showing  its 
treasurer's  want  of  authority. 

The  treasurer  of  such  corporation  has  no  implied  power  by  virtue  of  his 
office  to  make  promissory  notes  in  its  name,  and  the  burden  is  upon  the 
plaintiff  to  show,  either  that  said  treasurer  in  fact  did  have  authority, 
expressly  conferred  by  the  by-laws  or  directors,  or  to  be  implied  from  a 
prior  course  of  dealing,  or  that  the  corporation  is  estopped  from  den3nng 
such  authority. 

Where  the  by-laws  of  such  corporation  forbade  the  treasurer  to  issue  notes, 
except  upon  the  approval  of  the  board  of  directors  or  its  executive  com- 
mittee, and  no  such  approval  to  the  note  in  suit  was  formally  given,  and 
no  executive  committee  was  ever  appointed,  and  it  appears  that  the 
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payee  of  the  note  owned  all  the  stock  of  the  corporation  and  entirely 
directed  its  affairs,  it  was  error  to  exclude  evidence  that  other  notes  had 
been  signed  by  the  treasurer  under  like  circumstances  and  had  been  paid 
by  the^corporation,  for  if  such  were  the  fact  the  note  became  a  binding 
obligation. 

It  seemSf  that  if  the  rights  of  other  creditors  should  intervene,  the  burden 
would  be  upon  the  defendant  to  show  that  fact  in  order  to  escape  liability 
on  the  note. 

Moreover,  it  was  error  to  reject  evidence  to  the  effect  that  the  corporation 
had  received  the  benefit  of  the  proceeds  of  the  note,  for  if  that  were  so,  it 
could  not  assert  any  lack  of  authority  in  its  treasurer  to  execute  the  same. 

Appeal  by  the  plaintiflf,  Frank  H.  Hubbard,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  entered 
in  the  office  of  the  clerk  of  the  county  of  New  York  on  the 
7th  day  of  December,  1916,  upon  a  dismissal  of  the  complaint 
by  direction  of  the  court  at  the  close  of  plaintiff's  case. 

Philip  J.  BriUy  for  the  appellant. 

Harmon  S.  Graves,  for  the  respondent. 

Smith,  J.: 

The  defendant  is  a  domestic  corporation  engaged  in  the 
business  of  selling  crushed  stone  and  trap  rock.  This  action 
is  brought  by  the  assignee  of  one  Kelly  to  recover  upon  a 
promissory  note  purporting  to  be  the  note  of  the  defendant 
and  concededly  executed  by  its  treasurer.  The  complaint 
alleges  in  substance  the  making  of  the  note  to  defendant's 
own  order,  its  indorsement  and  delivery  before  maturity  by 
defendant  to  one  John  Peirce,  and  its  further  indorsement 
and  delivery  by  Peirce  for  value  and  before  maturity  to 
Kelly,  plaintiff's  assignor.  Judgment  is  demanded  for  the 
face  amount  of  the  note  and  interest,  less  certain  payments 
of  principal  and  interest  alleged  to  have  been  made.  The 
answer  is  in  effect  a  general  denial  and  in  addition  sets  up 
two  defenses:  First,  lack  of  power  in  the  treasurer  to  execute 
the  note,  and  second,  that  it  was  accommodation  paper,  as 
Kelly  knew.  The  complaint  was  dismissed  at  the  close  of 
plaintiff's  case  on  the  ground  that  plaintiff  had  failed  to  show 
authority  in  the  treasiu-er,  and  plaintiff  appeals. 

It  appeared  on  the  trial  that  the  directors  and  officers  of 
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the  defendant  at  the  time  the  note  was  made  were  a  son  of 
Peirce  and  four  employees  of  the  John  Peirce  Company, 
which  Peirce  controlled,  and  that  the  note  was  made  and 
indorsed  by  the  defendant's  treasurer  and  delivered  to  Peirce 
at  the  latter's  instance.  It  is  not  claimed  that  Peirce  gave 
the  defendant  value  for  the  note  on  the  delivery  thereof. 
He  thereafter,  and  before  the  note  matured,  asked  Kelly  to 
loan  him  $7,500  on  it,  and  Kelly  did  buy  it  for  that  sum 
after  being  assured  that  the  defendant  was  '^  good,"  that 
Peirce  had  "  spent  $300,000  or  thereabouts  on  the  proposition  " 
and  that  it  had  practically  no  indebtedness.  Such  principal 
and  interest  as  has  been  paid  has  come  from  Peirce. 

It  is  contended  on  behalf  of  the  appellant  that  the  pro- 
duction of  the  note  and  proof  of  its  execution  by  defendant's 
treasurer  established  a  prima  facie  case  and  cast  on  defendant 
the  burden  of  showing  want  of  authority.  The  recent  decision 
of  the  Court  of  Appeals  in  Jacobus  v.  Jamestown  Mantel  Co. 
(211  N.  Y.  154)  seems  to  be  adverse  to  the  appellant's  con- 
tention, for  it  was  there  held  that  the  treasurer  of  a  manu- 
facturing corporation  has  no  imphed  power  by  virtue  of  his 
office  to  make  promissory  notes  in  its  name  and  that  no 
presumption  of  such  power  exists.  It  would  seem  to  be 
necessary  for  plaintiff  to  show  either  that  defendant's  treasurer 
in  fact  did  have  authority  —  expressly  conferred  by  by-law 
or  directors,  or  to  be  implied*  from  a  prior  course  of  dealing  — 
or  that  defendant  was  estopped  from  denying  such  authority. 

I  am  satisfied,  however,  that  this  judgment  must  be  reversed 
and  a  new  trial  granted  upon  exception  taken  to  the  exclusion 
of  evidence.  Unquestionably  the  by-laws  forbade  the  treasurer 
to  issue  notes  except  upon  the  approval  of  the  board  of 
directors  or  its  executive  committee,  and  no  such  approval 
was  formally  given.  The  proof,  however,  is  to  the  effect 
that  an  executive  committee  was  never  appointed.  That 
neither  the  board  of  directors  nor  the  stockholders  had  at 
any  time  met  and  assumed  authority  over  the  corporation 
prior  to  the  giving  of  this  note.  Proof  was  offered  to  the 
effect  that  Peirce  owned  all  the  stock  of  the  corporation  and 
that  he  entirely  directed  its  affairs.  Further  proof  was 
attempted  to  be  made  to  the  effect  that  other  notes  had  been 
signed  by  the  treasurer  imder  like  circimistances  which  had 
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been  paid  by  the  corporation.  These  offers  were  rejected. 
If  such  proof  were  made  the  corporation  is  not  in  a  position 
to  claim  that  the  act  of  the  treasurer  directed  by  Peirce  was 
unauthorized  imder  the  formal  authority  of  the  by-laws  which 
were  thus  entirely  disregarded.  If  the  evidence  as  to  Peirce's 
ownership  of  the  stock  had  been  admitted,  in  view  of  the 
manner  in  which  the  note  was  executed,  within  the  authorities 
the  note  became  a  binding  obUgation  of  the  corporation. 
{MaHin  v.  N.  F.  P.  Mfg.  Co.,  122  N.  Y.  165,  172.)  It  is  not 
necessary  here  to  decide  whether  the  rights  of  creditors  might 
intervene  and  make  inapplicable  the  rule  of  law  stated.  If 
such  be  the  fact,  the  burden  would  be  upon  the  defendant 
to  show  the  same,  in  order  to  escape  Uability  for  the  making 
of  the  note  in  this  manner  authorized.  Moreover  the  plaintiff 
offered  evidence  to  the  effect  that  the  proceeds  of  this  note  in 
fact  were  received  by  the  corporation  or  that  the  corporation 
received  the  benefit  thereof.  This  evidence  was  excluded. 
If  this  fact  had  been  proven,  under  well-settled  authority  the 
corporation  could  not  assert  the  lack  of  authority  in  the 
treasurer  to  sign  the  note.  {Dames  v.  Harvey  Steel  Co.,  6 
App.  Div.  166;  Curtis  v.  Natalie  Anthracite  Coal  Co.,  89  id. 
61,  71;  affd.,  181  N.  Y.  543  on  opmion  below;  Dill  &  Collins 
Co.  V.  Morison,  159  App.  Div.  583.) 

The  judgment  must,  therefore,  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

Clarke,  P.  J.,  Dowling,  Page  and  Shearn,  JJ.,  concurred. 

Judgment  reversed,  new  trial  ordered,  costs  to  appellant 
to  abide  event. 
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Eugene  Lamb  Richards,  as  Superintendent  of  Banks  of  the 
State  of  New  York,  Respondent,  Appellant,  v.  Joseph  G. 
Robin  and  Others,  Defendants,  Impleaded  with  Louis  I. 
Baron  and  Others,  Respondents,  and  William  R.  CuAia 
and  Others,  Appellants. 

First  Department,  Jnne  8,  1917. 

Banks  and  banking  — suit  by  State  Superintendent  to  enforce 
statutory  liabUity  of  stockholders  —  evidence  furnishing  prima 
facie  proof  of  insolvency  and  excess  of  liabUities  —  claims  filed 
by  former  Superintendent  of  Banks  —  records  of  public  officers 
as  eyidence  —  powers  and  duties  of  State  Superintendent  — 
when  State  not  estopped  from  enforcing  liabUity  of  stockholder 
because  transferees  are  brought  in  as  additional  defendants  — 
failure  of  stockholder  to  compel  indemnity  by  transferee  —  record 
holder  and  actual  owner  equaUy  liable  —  stockholder  of  former 
bank  not  participating  in  or  knowing  of  merger  not  liable  — 
liabUity  where  transfer  not  recorded  —  escape  from  liabUity  by 
attempt  to  effect  transfer. 

Action  by  the  Superintendent  of  Banks  of  the  State  of  New  York  to  enforce 
the  statutory  liability  of  stockholders  of  an  insolvent  bank,  one  of  the 
defendant  stockholders  contending  that  the  plaintiff  failed  to  produce 
competent  proof  to  support  a  finding  that  the  bank  was  insolvent  at  the 
time  the  action  was  brought,  or  that  its  Uabilities  exceeded  its  assets  — 
the  par  value  of  its  capital  stock  —  by  a  certain  amount.  Evidence 
examined,  and  hMj  sufficient  to  establish  prima  fade  the  insolvency  of 
the  bank  and  the  excess  of  Uabilities  over  assets. 

The  inventory  of  assets  and  list  of  claims  filed  by  a  former  State  Superin- 
tendent of  Banks  under  section  19  of  the  former  Banking  Law  was,  by 
virtue  of  section  922  of  the  Code  of  Civil  Procedure,  making  a  record 
filed  by  a  public  officer  presumptive  evidence  of  facts  therein  contained, 
properly  admitted  in  evidence  and  was  sufficient  to  establish  a  prima  fade 
case  of  insolvency. 

As  section  19  of  the  former  Banking  Law  required  the  Superintendent  of 
Banks  to  file  fists  of  claims  ''  including  and  specif3dng  such  claims  as 
have  been  rejected  by  him/'  it  placed  upon  him  the  duty  of  ascertaining 
which  were  vaUd  and  which  were  invafid  claims,  and  his  act  of  returning 
daims  not  rejected  is  equivalent  to  an  express  allowance  thereof. 

Especially  is  the  vafidity  of  such  claims  established  where  dividends  have 
been  declared  thereon  by  order  of  the  court,  made  on  appUcation  of  the 
State  Superintendent. 

A  defendant  stockholder  cannot  escape  Uability  because  the  plaintiff  brought 
in  as  additional  defendants  persons  to  whom  bank  stock  had  been  trans- 
ferred, upon  the  contention  that  he  was  misled  by  the  allegations  of  the 
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supplemental  complaint  and  thus  failed  to  seek  affinnative  relief  against 
brokers  who  had  pxirchased  his  stock  at  auction  for  a  certain  customer, 
said  stock  being  in  the  hands  of  the  State  Superintendent,  irrespect'.ve 
of  whether  or  no  the  supplemental  complaint  identified  the  stock  sold 
to  others.  The  plaintiff  was  at  Uberty  not  only  to  bring  in  the  defendant 
as  a  record  holder,  but  also  the  transferees,  for  both  are  liable. 

Moreover,  the  State  Superintendent  was  at  Uberty  to  proceed  against  the 
record  holder  only. 

But  holders  of  the  stock  of  a  former  bank  which,  through  merger  unauthor- 
ized by  and  unknown  to  them,  was  incorporated  into  the  bank  now  insol- 
vent, are  not  Uable  for  the  statutory  liability.  Nor  can  they  be  held 
liable  because  after  the  merger  the  new  bank  carried  them  on  its  books 
as  stockholders,  for  they  could  not  be  made  such  without  their  consent, 
express  or  implied,  or  by  a  waiver  of  the  invalidity  of  the  merger  as  to  them. 

A  person  who  appeared  as  a  stockholder  on  the  books  of  the  bank  at  the 
time  it  was  taken  over  by  the  State  Superintendent  should  have  been 
charged  with  the  liabihty,  although  the  stock  had  been  put  in  his  name 
by  his  employer,  a  trust  company  which  held  it  as  collateral  security, 
and  even  though  the  stock  had  been  transferred  to  other  parties,  if  no 
attempt  was  made  to  register  the  transfer. 

But  where  a  record  stockholder  had  sold  his  shares,  and  on  making  inquiry 
was  informed  by  a  director  of  the  bank  that  the  transfer  had  been  recorded, 
he  did  all  that  could  reasonably  be  required  of  him  to  effect  the  transfer, 
and  he  is  relieved  from  liabihty  as  a  stockholder. 

Appeal  by  the  plaintiff,  Eugene  Lamb  Richards,  as  Superin- 
tendent of  Banks,  from  so  much  of  a  judgment  of  the  Supreme 
Court  in  favor  of  certain  of  the  defendants,  entered  in  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  24th 
day  of  June,  1915,  as  dismisses  the  complaint  upon  the  merits 
as  against  the  defendants  Louis  I.  Baron  and  others  upon 
the  decision  of  the  court  after  a  trial  at  the  New  York  Special 
Term,  and  also  from  so  much  of  the  final  judgment  entered 
on  the  25th  day  of  September,  1915,  as  dismisses  the  com- 
plaint as  to  the  defendant  Louis  I.  Baron. 

Appeal  by  the  defendants,  William  R.  Craig  and  others, 
from  so  much  of  the  judgment  entered  in  the  office  of  the 
clerk  of  the  county  of  New  York  on  the  24th  day  of  June, 
1915,  as  adjudges  that  the  plaintiff  recover  from  them  in 
this  action. 

David  Hunter  Miller,  for  the  appellant  Craig. 

Jason  G.  Lamison,  for  the  appellant  Lauferty. 

Theodore  B.  Richter,  for  the  appellants  H.  Richter's  Sons. 
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Joseph  M.  Hartfield,  for  the  respondent  McCabe. 
Jacob  W.  Block,  for  the  respondent  Baron. 
Charles  W.  Lucas,  for  the  respondent  Block. 
Henry  H.  Abbott,  for  the  plaintiff  as  respondent. 

SiftiTH,  J.: 

The  Superintendent  of  Banks  of  the  State  of  New  York 
took  possession  of  the  Northern  Bank  of  New  York  on 
December  27,  1910,  and  thereafter  proceeded  to  liquidate 
its  affairs  as  provided  by  section  19  of  the  former  Banking 
Law  (Cons.  Laws,  chap.  2  [Laws  of  1909,  chap.  10],  as  amd. 
by  Laws  of  1910,  chap.  452).  This  action  was  subsequently 
conmienced  to  enforce  the  statutory  liability  of  the  stock- 
holders of  the  bank  (See  N.  Y.  Const,  art.  8,  §  7;  former 
Banking  Law,  §§  19,  71),  and  was  originally  brought  against 
the  stockholders  of  record  only;  but  by  a  supplemental  sum- 
mons and  complaint  the  transferees  of  certain  shares  were 
brought  in  as  additional  defendants.  A  number  of  the 
defendants  paid  assessments  to  the  full  amount  of  their  stock 
during  the  pendency  of  the  action,  and  judgment  has  been  ren- 
dered to  the  full  extent  of  their  liability  against  the  remaining 
defendants  with  the  exception  of  a  few,  including  the  three 
respondents  on  plaintiff's  appeal,  as  to  whom  the  complaint 
was  dismissed  on  the  merits  by  reason  of  special  circumstances 
to  which  —  as  far  as  material  —  reference  wiQ  be  made  later. 

The  sole  ground  for  reversal  advanced  by  the  appellant 
Craig  —  who  concededly  was  a  stockholder  —  is  that  the 
plaintiff  failed  to  adduce  competent  proof  to  support  the 
findings  made  by  the  trial  court  that  the  Northern  Bank  was 
insolvent  at  the  time  this  action  was  brought  or  that  its 
Uabilities  exceeded  its  assets  by  $700,000  —  the  par  value 
of  its  capital  stock.  And  the  same  point  is  also  made  by 
the  appellants  Lauferty  and  H.  Richter's  Sons.  To  establish 
the  assets  of  the  Northern  Bank  at  the  time  this  action  was 
commenced  plaintiff  introduced  in  evidence,  over  objection 
to  its  competency  and  exception,  an  inventory  of  assets 
verified  by  the  then  Superintendent  of  Banks  and  filed  in  the 
office  of  the  clerk  of  the  county  of  New  York  pursuant  to 
the  requirements  of  section  19  of  the  former  Banking  Law. 
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This  inventory  showed  assets  amounting,  according  to  the 
bank's  books,  to  $7,073,598.91.  Plamtiff  then  showed  losses 
aggregating  $1,528,248.01  upon  various  items  included  in 
the  inventory,  and  I  do  not  understand  that  the  appealing 
defendants  now  question  seriously  either  the  competency  or 
sufficiency  of  the  proof  as  to  these  losses.  To  prove  part 
of  the  liabilities  plaintiff  relies  on  certain  lists  of  claims  aggre- 
gating $5,463,172.72  filed  with  and  not  rejected  by  his  prede- 
cessors in  office,  which  lists  were  made  and  filed  in  the  office 
of  the  clerk  of  the  coimty  of  New  York  in  accordance  with  the 
provisions  of  section  19  of  the  former  Banking  Law.  These 
lists  were  offered  and  admitted  as  proof  '^  that  the  claims  were 
filed,  not  that  the  claims  were  valid."  Orders  of  the  Supreme 
Court  directing  the  payment  of  dividends  upon  those  claims 
were  also  admitted  in  evidence.  As  proof  of  further  liabihties 
plaintiff  relies  on  the  testimony  of  one  Home,  the  Special 
Deputy  Superintendent  of  Banks,  who  had  charge  of  the 
liquidation  of  the  Northern  Bank,  to  the  effect  that  the 
Superintendent  of  Banks  had  allowed  offsets  of  $800,000 
against  claims  not  included  in  the  lists  above  mentioned 
and  had  paid  in  full  preferred  claims  of  $121,000  not  included 
in  said  lists.  To  summarize,  the  inventory  of  assets  and 
lists  of  claims,  together  with  the  proof  as  to  losses,  offsets 
and  preferred  claims  paid,  shows  an  excess  of  liabilities  over 
assets  of  upwards  of  $800,000,  a  figure  arrived  at  as  follows: 
Claims  filed  with  and  not  rejected  by  the 

Superintendent  of  Banks $5,463, 172  72 

Offsets  allowed  by  the  Superintendent  of  Banks 

against  claims  not  included  in  the  lists  of 

claims  filed 800,000  00 

Preferred  claims  paid  but  not  included  in  the 

lists  of  claims  filed 121,000  00 

$6,384,172  72 

Book  value  of  assets $7,073,598  91 

Less  ascertained  losses 1,528,248  01 

5,545,350  90 

Deficiency  of  assets $838,821  82 
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I  am  of  opinion  that  this  evidence  was  sufficient  to  establish 
"prima  fade  the  insolvency  of  the  bank  and  an  excess  of 
liabilities  over  assets  of  more  than  the  par  value  of  the  capital 
stock.  It  is  clear  that  the  trial  court  was  right  in  holding 
that  the  inventory  of  assets  and  lists  of  claims  were  of  the 
character  of  official  public  statements,  prepared  and  filed  in 
fulfillment  of  a  duty  imposed  by  law  and  open  to  public 
inspection.  (See  former  Banking  Law,  §  19.)  They  accord- 
ingly come  squarely  within  section  922  of  the  Code  of  Civil 
Procedure,  which  provides:  "  Where  a  public  officer  is 
required  or  authorized,  by  special  provision  of  law,  to  make 
a  certificate  or  an  affidavit,  touching  an  act  performed  by 
him,  or  to  a  fact  ascertained  by  him,  in  the  course  of  his  official 
duty;  and  to  file  or  deposit  it  in  a  public  office  of  the  State; 
the  certificate  or  affidavit,  so  filed  or  deposited,  or  an  exempli- 
fied copy  thereof,  is  presumptive  evidence  of  the  facts  therein 
alleged,  *  *  *•"  It  may  be  noted  that  this  section 
incorporates  into  the  Code  a  portion  of  the  broader  common- 
law  rule  that  an  official  statement  kept  or  prepared  by  or 
imder  the  direction  of  a  public  officer,  acting  xmder  his  oath 
of  office,  either  piirsuant  to  a  positive  requirement  of  statute 
or  in  the  discharge  of  a  public  duty,  is  competent  prima  facie 
evidence  as  against  all  the  world  of  such  facts  therein  stated 
as  the  official  was  required  or  authorized  by  law  to  state 
(3  Wigm.  Ev,  §  1630  et  seq.;  Saranac  Land  &  Timber  Co.  v. 
Roberts,  208  N.  Y.  288,  299;  Board  of  Water  Comrs.  of  Cohoes 
y.  Lansing,  45  id.  19;  People  ex  rel.  Stone  v.  Minck,  21  id.  539; 
EvansUm  v.  Gunn,  99  U.  S.  660;  Gaines  v.  ReJf,  12  How.  [U.  S.j 
472,  570.)  It  is  contended  on  behalf  of  the  appealing  defend- 
ants that  because  the  lists  of  claims  were  received  in  evidence 
for  the  limited  purpose  of  proving  the  filing  but  not  the  validity 
of  such  claims,  they  cannot  be  considered  as  even  presumptive 
evidence  of  liabilities.  But  the  proof  of  the  filing  makes 
prima  fade  proof  of  then:  verity.  They  are  in  the  case.  They 
are  adequate  prima  fade  proof  of  liabilities  and  may  be 
regarded  as  such.  Section  19  of  the  former  Banking  Law 
required  the  Superintendent  of  Banks  to  prepare  and  file  lists 
of  the  claims  presented  "  including  and  specifying  such  claims 
as  have  been  rejected  by  him,"  and  the  express  power  to 
reject  claims  was  given  him  by  the  same  section.    This  by 
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clear  implication  placed  upon  him  the  duty  of  ascertaining 
which  were  vaUd  and  which  were  invalid  claims.  It  is  plain, 
therefore,  that  his  act  in  returning  lists  of  claims  as  not 
rejected  is  equivalent  to  an  express  allowance  of  such  claims. 
Moreover,  il  is  in  evidence  that  dividends  have  been  declared 
thereon  by  order  of  the  court  made  on  the  appHcation  of  the 
Superintendent,  and  such  allowance,  it  seems,  prima  facie 
establishes  their  vaUdity.  The  Superintendent  of  Banks  is 
a  statutory  receiver  {Matter  of  Union  Bank,  204  N.  Y.  313, 
317)  and  is  in  effect  a  receiver  of  moneyed  corporations. 
(Cheney  v.  Scharmann,  145  App.  Div.  456,  470.)  As  such, 
his  powers  include  the  same  power  to  allow  or  reject  claims 
as  is  given  to  executors  (Gen.  Corp.  Law  [Consol.  Laws,  chap. 
23;  Laws  of  1909,  chap.  28],  §§  156,  161)  whose  aUowance  of 
claims  is  prima  fade  proof  of  their  validity.  (Matter  of  Warrin, 
56  App.  Div.  414.)  The  assets  and  liabilities  thus  claimed  by 
him  would,  therefore,  seem  to  have  heeaprimafade  established. 
The  appellant  Lauferty  makes  further  objection  that  the 
plaintiff  is  estopped  from  recovering  judgment  against  him 
because  of  the  following  facts:  In  the  original  complaint 
Lauferty  was  sued  as  the  owner  and  holder  of  record  of  eleven 
shares  of  stock.  After  he  had  answered  denying  that  he  was 
a  stockholder,  the  plaintiff  served  a  supplemental  summons 
and  complaint  joining  as  defendants  individuals  to  whom 
various  record  holders  claimed  to  have  transferred  their  stock 
and  alleging  inter  alia  that  with  respect  to  309  certain  shares 
standing  on  the  books  of  the  bank  in  the  names  of  other 
defendants,  the  defendant  firm  of  Battles  &  Co.  '^  purchased 
and  became  the  actual  owners  "  thereof  and  are  '^  the  trans- 
ferees "  thereof  and  liable  to  assessment  thereon,  and  further 
that  the  defendant  Morris  "  purchased  and  became  the  actual 
owner  "  of  309  certain  shares  standing  in  the  names  of  other 
defendants  and  ''  is  the  transferee "  thereof  and  liable  to 
assessment  thereon,  and  further  that  the  defendant  Robin 
"  purchased  and  became  the  actual  owner  "  of  636  certain 
shares  standing  in  the  names  of  other  defendants  and  ''  is  the 
transferee"  thereof  and  liable  to  assessment  thereon.  Two 
members  of  the  firm  of  Battles  &  Co.  answered  and  Lauferty 
then  filed  an  amended  answer  alleging  that  he  had  sold  his 
stock  at  auction  to  Battles  &  Co.  and  asking  affirmative 
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judgment  to  the  effect  that  Battles  &  Co.  save  him  harmless 
from  plaintiff's  claim  against  him.  It  appeared  on  the  trial 
that  Battles  &  Co.  had  bought  Lauferty's  stock  as  brokers 
for  Morris  and  that  the  certificate  representing  that  stock 
had  been  in  the  possession  of  the  Superintendent  of  Banks 
since  December,  1910,  having  prior  thereto  been  taken  over 
in  connection  with  the  liquidation  of  the  Carnegie  Trust 
Company  which  held  it  as  collateral  for  an  indebtedness  of 
the  defendant  Robin.  Lauferty's  claim  is  that  he  was  misled 
by  the  allegations  in  the  supplemental  complaint,  made  at 
a  time  when  plaintiff  was  in  possession  of  Lauferty's  certificate 
and  knew  that  Robin  was  the  owner  of  the  stock  represented 
thereby,  into  seeking  affirmative  relief  against  Battles  &  Co. 
only,  and  hence  that  plaintiff  is  estopped  from  recovering 
judgment  against  him.  It  is  clear  that  the  contention  is 
without  merit.  In  the  first  place,  it  is  hard  to  see  how 
Lauferty  could  have  been  misled  by  the  allegations  of  the 
supplemental  complaint  which  does  not  identify  his  stock 
as  among  that  sold  to  or  held  by  Battles  &  Co.,  Morris  or 
Robin.  But  if  it  did  so  identify  it,  Lauferty  would  be  in 
no  better  position,  for  plaintiff  was  at  perfect  liberty  to  bring 
in  as  defendants  both  the  record  holder  and  the  transferees  of 
the  stock,  for  both  the  record  holder  and  the  actual  owner  were 
liable  (former  Banking  Law  [Consol.  Laws,  chap.  2;  Laws  of 
1909,  chap.  10],  §  2,  as  amd.  by  Laws  of  1910,  chap.  126; 
Van  Tuyl  v.  Robin,  160  App.  Div.  41;  affd.,  211  N.  Y.  540), 
and  he  was  at  equal  liberty  then  to  proceed  to  judgment 
against  the  record  holder  only  (Wheeler  v.  Werner,  140  App. 
Edv.  695) ;  indeed  this  procedure  made  it  possible  for  Lauferty 
to  seek  such  affirmative  relief  by  way  of  exoneration  as  he 
might  be  entitled  to  against  any  or  all  of  the  transferees.  He 
did  pursue  Battles  &  Co.  and  appealed  from  that  portion  of 
the  judgment  refusing  him  relief  against  them,  but  later  pro- 
cured the  dismissal  of  that  part  of  his  appeal.  There  is  noth- 
ing in  the  supplemental  complaint  which  justified  him  in 
supposing  that  plaintiff  asserted  Battles  &  Co.,  rather  than 
Morris  or  Robin,  to  be  the  actual  owner  of  the  stock.  Fur- 
thermore, the  fact  that  plaintiff  knew  that  Robin  was  the 
actual  owner  of  the  stock  is  not  established  by  the  record, 
and  if  it  were,  it  would  not  affect  plaintiff's  ri^t  to  piu'sue 
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and  recover  from  Lauferty  as  the  record  holder.  {Wheder 
V.  Werner^  supra.) 

The  facts  peculiar  to  the  appeal  of  H.  Richter's  Sons  are 
as  follows:  The  members  of  this  firm  owned  fifty  shares 
of  the  stock  of  the  "  old  "  Northern  Bank  when  in  June, 
1908;  that  bank,  the  Riverside  Bank  and  the  Hamilton  Bank 
were  merged  into  a  single  institution  called  the  Hamilton 
Bank  of  New  York,  which  subsequently  changed  its  name  to 
the  Northern  Bank  of  New  York.  The  trial  court  has  foimd 
that  H.  Richter's  Sons  did  not  have  lawful  notice  or  knowledge 
of  the  merger  and  that  as  to  them  it  was,  therefore,  invalid 
and  ineffectual;  but  has  nevertheless  held  them  liable  as 
holders  of  fifty-five  shares  of  stock  in  the  "  new  "  Northern 
Bank  on  the  theory,  as  appears  from  the  opinion,  that  they 
were  estopped  by  long  acquiescence  from  questioning  the 
merger.  Neither  the  findings  nor  the  evidence  justify  such 
a  conclusion.  In  addition  to  the  findings  as  to  lack  of  notice 
and  knowledge,  there  are  others  to  the  effect  that  H.  Richter's 
Sons  never  gave  up  their  certificate  of  stock  in  the  "  old  " 
Northern  Bank  or  received  a  certificate  of  stock  in  the  "  new  " 
Northern  Bank,  or  participated  in  or  had  knowledge  of  the 
conduct  of  the  business  of  either  of  them,  or  ever  stated  to 
any  one  that  they  were  stockholders  in  the  "  new ''  Northern 
Bank;  and  it  appears  by  uncontradicted  evidence  that  they 
did  not  learn  of  the  merger  imtil  "  probably  about  a  year  " 
after  it  took  place  —  approximately  eighteen  months  prior 
to  the  taking  over  of  the  Northern  Bank  by  the  Superintendent 
of  Banks.  Even  though  H.  Richter's  Sons  were  carried  on 
the  books  of  the  "  new  "  Northern  Bank  as  stockholders, 
it  is  clear  that  they  were  not  stockholders  in  fact,  for  their 
consent,  express  or  implied,  was  necessary  to  the  creation 
of  the  relation  {Glenn  v.  Garth^  133  N.  Y.  18,  44),  and  while 
doubtless  they  might  have  waived  the  invalidity  of  the  merger, 
I  am  of  opinion  that  the  facts  proved  fail  to  establish  either 
express  or  implied  consent,  waiver  or  estoppel. 

Plaintiff  appeals  from  so  much  of  the  judgment  as  dismisses 
the  complaint  on  the  merits  as  against  the  defendants  McCabe, 
Baron  and  Block.  At  the  time  of  the  closing  of  the  Northern 
Bank,  McCabe  appeared  upon  its  books  as  the  owner  and 
holder  of  thirty  shares  of  its  stock,  which  had  been  put  in 
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his  name  for  the  convenience  of  his  employer,  the  Bankers' 
Trust  Company,  which  held  them  as  collateral  security. 
Twenty  of  these  shares  had  in  fact  been  transferred  previously 
to  Baron  and  will  be  hereafter  discussed.  Ten  shares,  however, 
had  been  transferred  to  Battles  &  Co.  The  transfer  was  not 
recorded  and  it  does  not  appear  that  any  attempt  whatever 
was  made  by  any  one  to  register  this  transfer  on  the  books 
of  the  bank.  Upon  those  ten  shares,  therefore,  McCabe  was 
liable  to  assessment.     {Van  Tuyl  v.  Robin,  supra.) 

Baron,  at  the  time  he  bought  the  twenty  shares  standing 
in  McCabe's  name,  was  the  owner  of  fifty  other  shares  and  he 
still  appeared  as  the  record  holder  thereof  when  the  bank 
closed.  Prior  to  the  latter  date  he  sold  all  seventy  shares 
to  Robin,  who  was  a  director,  and  according  to  Baron's 
testimony,  which  was  not  objected  to,  an  officer  of  the  Northern 
Bank.  Subsequently  he  went  to  the  Broadway  branch  of 
the  bank  to  ascertain  whether  the  transfer  had  been  registered 
on  the  books.  He  saw  Robin  and  the  manager  and  assistant 
manager  of  the  branch,  and  Robin  directed  the  latter  to  make 
inquiry  by  telephone  at  the  main  office,  where  apparently  the 
stock  book  was  kept.  The  testimony  is  that  the  assistant  man- 
ager did  so  and  reported  as  a  result  of  the  telephone  conversa- 
tion that  the  stock  had  been  transferred.  It  is  manifest  that 
Baron  did  all  that  could  reasonably  be  required  of  him  to  effect 
the  transfer  and  that  by  so  doing  he  relieved  himself  from  lia- 
bility as  a  stockholder  {Whitney  v.  Bviler,  118  U.  S.  655),  and  I 
see  no  reason  why  his  acts  should  not  operate  to  release  McCabe 
likewise  as  to  the  twenty  shares  Baron  purchased  from  him. 
The  plaintiff  claims  that  Baron  referred  only  to  the  fifty  shares 
standing  in  his  own  name  when  he  made  his  inquiry,  but  that 
is,  I  think,  too  narrow  a  construction  of  the  evidence. 

The  conclusion  reached  as  to  Baron  applies  with  equal 
force  to  the  defendant  Block.  Robin  purchased  his  stock 
some  three  months  prior  to  the  closing  of  the  bank,  told  his 
attorney  that  it  would  be  transferred  on  the  books  and  a 
few  days  later  in  answer  to  the  attorney's  inquiry  assured 
him  that  the  transfer  had  in  fact  been  made. 

It  follows  that  the  judgment  so  far  as  appealed  from  by 
the  defendants  H.  Richter's  Sons  should  be  reversed  and  the 
complaint  and  supplemental  complaint  dismissed  as  to  them; 
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that  upon  the  appeal  of  the  plaintiff  the  judgment  should 
be  reversed  in  so  far  as  it  dismisses  the  complaint  and 
supplemental  complaint  as  against  the  defendant  McCabe, 
and  that  judgment  should  be  entered  against  him  as  a  holder 
of  ten  shares  of  stock.  In  all  other  respects  the  judgment 
is  affirmed.  Finding  of  fact  numbered  twelve  should  be 
modified  by  striking  out  the  names  of  the  members  of  the 
firm  of  H.  Richter's  Sons;  and  finding  of  fact  numbered 
forty-one  should  be  modified  (with  reference  to  McCabe)  in 
accordance  with  opinion.  The  plaintiff  is  entitled  to  costs 
against  the  defendants  Craig,  Lauferty  and  McCabe,  and 
the  defendants  H.  Richter's  Sons,  Baron  and  Block  are 
entitled  to  costs  against  the  plaintiff.  The  expenses  of  printing 
the  record  will  be  paid  by  plaintiff  out  of  the  fund  in  his  hands. 

Clarke,  P.  J.,  Dowling,  Page  and  Shearn,  JJ.,  concurred. 

On  defendants  Richter's  appeal,  judgment  reversed  and 
complaints  dismissed  as  to  them;  on  plaintiff's  appeal,  judg- 
ment reversed  as  to  defendant  McCabe,  and  judgment  ordered 
as  directed  in  opinion.  In  all  other  respects  judgment  affirmed. 
Plaintiff  awarded  costs  against  defendants  Craig,  Lauferty 
and  McCabe;  and  defendants  H.  Richter's  Sons,  Baron  and 
Block  awarded  costs  against  plaintiff.  The  expense  of  printing 
record  to  be  paid  by  plaintiff  out  of  fund  in  his  hands. 
Order  to  be  settled  on  notice. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Jacob  B.  Toch  and  Ferdinand  R.  Minrath,  as  Executors 
of  and  Trustees  under  the  Last  Will  and  Testament  of 
Robert  F.  Amend,  Deceased. 

Gertrude  L.  Amend,  Appellant;  Carl  G.  Amend  and  Others, 

Respondents. 

First  Department,  June  8,  1917. 

WiU  oonstrued  —  gift  of  stock  of  private  corporation  in  trust  for 
purpose  of  perpetuating  f amUy  control  —  trust  period  limited  to 
two  lives  —  trust  valid. 

A  will  stated  in  substance  that  the  testator  and  his  brother  owned  the 
**  oontroUing  interest "  in  the  stock  of  a  business  corporation,  and  that, 
whereas  the  testator  and  his  brother  had  agreed,  so  long  as  they  owned 

Digitized  by  V^OOQ IC 


Matter  of  Toch.  545 


App.  Div.]  First  Department,  June,  1017. 

suoh  OQntrolliog  interest,  to  hold  and  use  tlie  same  for  their  mutual  benefit 
and  for  the  control  of  the  corporation,  and  as  they  had  agreed  not  to 
sell  their  holdings  separately,  except  to  one  another,  the  testator  directed 
his  executors  to  reserve  said  stock  which  he  gave  to  them  in  trust  so  long  as 
his  brother  held  the  stock  now  owned  by  him,  and  directed  the  executors 
to  vote  on  said  stock  in  conjunction  with  said  brother  for  the  joint  benefit 
of  the  estate,  and  not  to  sell  or  dispose  of  the  shares  except  to  said  brother, 
or  with  his  consent,  unless  or  imtil  the  said  brother  should  sell  the  stock 
now  owned  by  him,  subject  to  the  prior  termination  of  the  reservation 
by  the  death  of  the  testator's  wife  and  daughter.  By  subsequent  clauses 
the  trust  was  to  end  on  the  death  of  the  testator's  wife  and  daughter, 
while  the  reservation  as  to  the  sale  or  disposition  of  the  stock  was  to 
terminate  upon  the  happening  of  either  of  two  conditions,  first,  the  sale 
by  the  testator's  brother  of  his  stock,  and  second,  the  death  of  the  tes- 
tator's wife  and  daughter,  when  the  trust  was  to  terminate  and  the  proceeds 
be  distributed. 

HM,  that  the  trust,  being  limited  to  the  duration  of  two  lives  in  being 
was  valid. 

As  the  clearly  expressed  intention  of  the  testator,  as  shown  by  his  will  and 
other  evidence,  was  to  preserve  the  family  control  over  the  corporation, 
the  stock  of  which  was  held  only  by  members  of  the  family,  and  which 
was  in  effect  a  '*  close  corporation,"  the  court  will  not  read  into  said  will, 
as  a  condition  for  the  continuance  of  the  trust,  a  requirement  that  at  the 
testator's  death  his  brother  had  not  disposed  of  any  stock  held  by  him 
when  the  will  was  made,  and  hence  it  is  immaterial  that  said  brother 
transferred  certain  shares  of  his  stock  to  his  wife,  pr  that  the  testator  had 

.  also  transferred  stock  to  the  same  person  for  the  purpose  of  protecting 
the  same  upon  a  threatened  insolvency. 

Nor  did  the  provision  of  said  wiU  mean  that  the  testator  and  his  brother 
must  own  a  majority  of  the  stock  of  the  corporation  at  the  time  of  the 
testator's  death,  for  the  term  **  controlling  interest "  did  not  necessarily 
mean  a  majority  holding,  but  merely  a  holding  of  sufficient  stock  to 
control  the  management  of  the  corporation.     ^ 

Appeal  by  Gertrude  L.  Amend  from  a  decree  of  the  Surro- 
gate's Court  of  the  county  of  New  York,  entered  in  the  office 
of  said  Surrogate's  Court  on  the  12th  day  of  December,  1916, 
adjudging  that  the  trust  contained  in  the  fourth  paragraph 
of  the  will  of  said  deceased  is  vaUd  and  effective  and  also 
directing  the  executors  to  transfer  to  themselves  as  trustees 
certain  stock. 


Henry  Siegristy  for  the  appellant. 

Lee  McCanliss,  for  the  respondents. 
App.  Div.— Vol.  CLXXVni.        85 
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ShearN;  J.: 

The  testator  and  his  brother  Otto  P.  owned  in  May,  1913, 
when  the  will  was  executed,  a  controlling  interest  in  the  stock 
of  Eimer  &  Amend,  a  corporation.  The  testimony  shows 
that  Eimer  &  Amend,  of  which  the  testator  was  a  director 
and  treasurer  and  his  brother  Otto  P.  a  director  and  vice- 
president,  was  a  close  corporation;  and  its  entire  capital  stock, 
1,000  shares,  was  issued  and  outstanding  at  the  time  of  the 
execution  of  the  will.  The  Amend  family,  consisting  of  the 
testator,  his  brother  Otto  P.,  Elenore  Amend,  wife  of  Otto 
P.,  and  Carl  G.  Amend,  held  together  635^  shares,  distributed 
as  follows:  Robert  F.  Amend,  315^^;  Otto  P.  Amend,  1403^; 
Elenore  Amend,  100;  Carl  G.  Amend,  80  —  the  testator  and 
Otto  P.  Amend  holding  together  455^  shares.  The  Eimers 
held  320H  shares.  In  October,  1909,  the  testator  and  Otto  P. 
Amend  entered  into  an  agreement  reciting  their  ownership 
of  a  large  amount  of  the  stock  and  their  expectation  to  acquire 
a  controlling  interest  in  the  corporation  and  providing  that 
for  the  period  of  twenty  years  they  would  keep  the  manage- 
ment of  the  corporation  in  their  joint  control  and  refrain  from 
selling  their  stock  without  first  offering  it  to  the  other.  At 
the  time  of  the  death  of  the  testator,  January  6,  1914,  the 
holdings  of  stock  were:  Robert  F.  Amend,  150;  Otto  P. 
Amend,  20;  Elenore  Amend,  385^;  Carl  Amend,  80;  total, 
635^,  which  was  the  same  total  that  these  four  held  collectively 
at  the  date  of  the  execution  of  the  will.  The  Eimers  held 
the  same  amount  as  at  the  execution  of  the  will.  The  Amend 
family  always  voted  its  stock  together  and  whatever  changes 
took  place  in  the  ownership  of  the  stock  of  the  Amends  were 
among  themselves,  none  being  sold  to  strangers.  When  the 
testator  and  his  brother  had  become  so  heavily  involved 
financially  in  certain  business  ventures  that  all  the  stock 
of  Eimer  &  Amend  owned  by  them  was  pledged  as  secu- 
rity for  their  debts  and  in  imminent  danger  of  being  sold 
out,  Elenore  Amend,  the  wife  of  the  testator's  brother 
Otto  P.,  came  to  their  aid,  and  the  testator,  as  shown 
by  an  agreement  of  October  3,  1913,  sold  to  her  210 
shares  of  his  stock  and  she  paid  the  debts  secured  thereby. 
Control  of  the  corporation  was  thus  kept  in  the  Amend  family 
and  the  testator  continued  to  draw  a  yearly  salary  of  $21,000. 
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The  fourth  paragraph  of  the  will  is  as  follows: 
'^  Fourth.  Whereas,  I  and  my  brother,  Otto  P.  Amend, 
now  own  a  controlling  interest  in  the  stock  of  Eimer  &  Amend; 
and,  whereas,  I  will  in  all  probability  at  the  time  of  my  death, 
in  conjimction  with  my  brother,  Otto  P.  Amend,  own  a  con- 
trolling interest  in  the  said  corporation  of  Eimer  &  Amend,  or 
in  the  stock  of  said  corporation;  and  whereas,  I  and  my  brother, 
Otto  P.  Amend  have  agreed,  as  long  as  we  own  such  controUing 
interest  in  said  stock,  to  hold  and  use  the  same  for  our  mutual 
benefit  and  for  the  control  of  said  corporation,  and  have 
agreed  moreover  not  to  sell  our  holdings  separately,  I  here- 
with direct  my  Executors  to  reserve  all  of  such  stock,  and  I 
give  the  same  to  my  Executors,  in  trust,  nevertheless,  to  con- 
tinue to  hold  such  stock  at  such  valuations  as  my  said  Executors 
and  Trustees  may  deem  proper  so  long  as  my  brother  Otto  P. 
Amend  may  hold  all  of  the  stock  now  held  by  him,  and  to 
vote  thereon  in  conjunction  with  my  brother  Otto  P.  Amend, 
or  his  legal  representatives,  for  the  joint  benefit  of  my  brother 
and  my  estate,  and  not  to  sell  or  dispose  of  such  shares  except 
to  my  brother  or  with  his  consent,  unless  and  until  my  said 
brother  shall  sell  and  dispose  of  the  stock  now  owned  by 
him,  and  subject  to  the  prior  termination  of  this  reservation 
by  the  prior  death  of  my  wife  and  my  daughter;  to  pay  one- 
half  the  income  of  said  fund,  from  time  to  time,  to  my  wife 
for  the  period  of  her  life,  and  after  her  death,  (if  my  daughter 
be  then  Uving)  to  my  daughter  for  the  period  of  her  life,  to 
pay  the  other  half  of  such  income  to  my  daughter  for  the 
period  of  her  life,  and  if  she  dies  before  my  wife  leaving 
descendants,  then  to  pay  the  said  one-half  of  the  income  to 
her  children  and  the  descendants  of  any  deceased  child  per 
stirpes  for  the  period  of  the  life  of  my  wife,  and  if  she  dies 
before  my  wife  without  issue,  to  pay  such  entire  income 
to  my  wife  for  Ufe,  and  upon  the  death  of  both  my  wife  and 
my  daughter  then  to  sell  such  stock  (preferably  to  my  brother. 
Otto  P.  Amend)  and  to  divide  the  principal  of  such  trust, 
and  all  imdistributed  income  thereon,  between  the  then 
Uving  children  of  my  daughter,  and  the  issue  of  any  deceased 
child  or  children  of  my  daughter,  per  stirpes,  and  in  case  of 
the  death  of  my  daughter  without  issue,  I  give  such  trust 
fund,  or  the  proceeds  thereof,  after  the  termination  of  said 
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two  life  estates^  to  my  brother  Otto  P.  Amend,  if  living,  and, 
if  dead,  to  his  children,  and  the  issue  of  any  deceased  child  or 
children  of  his  per  stirpes.^^ 

The  fact  that  the  testator  and  his  brother  Otto  P.  prior 
to  the  testator's  death  had  transferred  the  bulk  of  their  hold- 
ings to  the  wife  of  Otto  P.  is  made  the  basis  of  an  attack  upon 
the  validity  and  effectiveness  of  this  trust,  the  contention  being 
that  there  should  be  read  into  it  a  condition  unexpressed  that 
the  trust  only  became  effective  in  the  event  (1)  that  at  the 
time  of  the  testator's  death  his  brother  Otto  P.  had  not  dis- 
posed of  any  of  the  stock  held  by  him  when  the  testator  made 
his  will,  and  (2)  in  the  event  that  the  testator  and  his  brother 
owned  at  the  time  of  testator's  death  a  controlling  interest 
in  the  stock  of  the  company.  The  trust  is  a  perfectly  valid 
one  and  is  clearly  expressed.  The  testator  gives  whatever 
Eimer  &  Amend  stock  he  may  have  at  the  time  of  his  death 
to  his  executors  in  trust  for  his  wife  and  daughter  for  their 
lives  with  remainder  over  to  his  daughter's  children,  if  any, 
and  if  none,  to  his  brother,  or,  if  dead,  to  his  children.  The 
trust  "  res  "  is  specified.  It  is  to  be  held  for  two  lives  in 
being.  The  trustees  are  designated,  and  the  trust  is  a  lawful 
one.  The  testator  specifically  makes  clear  his  wish  and  inten- 
tion that  the  Eimer  &  Amend  stock  owned  by  him  at  the  time 
of  his  death  be  "  reserved,"  or,  as  he  explains,  held  in  specie 
80  long  as  his  trustees  and  his  brother  own  a  controlling  interest. 
It  is  quite  apparent  that  for  all  pfractical  purposes  the  control 
of  the  corporation  in  the  hands  of  the  testator  and  his  brother 
Otto  P.  was  just  as  effective  when  the  bulk  of  their  holdings 
was  transferred  to  the  wife  of  one  of  thiem  as  it  was  before. 
There  is  no  suggestion  of  any  disagreement  between  the  wife 
and  her  husband  or  between  the  wife  and  her  brother-in-law, 
and  the  fact  that  the  testator  continued  to  draw  his  salary 
of  $21,000  a  year  after  the  transfer  is  significant  as  indicating 
that  the  control  of  the  corporation  after  the  transfer  was 
for  all  practical  purposes  where  it  was  before.  The  same 
reason  that  impelled  the  testator  and  his  brother  to  agree  in 
1909  not  to  sell  their  stock  without  offering  it  first  to  the 
other  applied  in  full  force  after  lodging  the  bulk  of  their  stock 
in  the  hands  of  Otto's  wife.  The  plain  purpose  of  it  all  was 
to  preserve  the  predominating  influence  of  the  Amend  family 
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in  this  family  corporation.  To  read  into  this  trust  the  unex- 
pressed condition  that  it  was  only  to  become  eflfective  in  the 
event  that  on  the  death  of  the  testator  Otto  P.  Amend  held 
all  of  the  shares  that  he  held  when  the  will  was  made,  and  that 
the  transfer  of  some  of  his  shares  to  his  wife,  without  dis- 
turbing the  control,  rendered  the  trust  ineffective,  would  run 
counter  to  the  scheme  and  intention  of  the  will,  which  was 
to  carry  out  in  good  faith,  so  far  as  could  be  legally  done,  the 
original  agreement  of  1909,  which  in  turn  has  for  its  purpose 
the  preservation  of  the  Amend  family  control  in  the  company. 
There  are  no  conditions,  either  precedent  or  subsequent, 
expressed  in  this  paragraph  of  the  will,  and  not  only  are  courts 
loath  to  read  unexpressed  conditions  into  grants  or  devises, 
but  to  do  so  in  this  case  would  make  a  new  will  and  frustrate 
the  testator's  clearly  expressed  purpose. 

It  is  also  claimed  that  the  trust  is  ineffective  because  the 
testator  and  his  brother  did  not  own  a  majority  of  the  1,000 
shares  of  the  stock  of  the  company  either  at  the  time  the  will 
was  made  or  at  the  time  of  the  testator's  death,  and,  therefore, 
they  did  not  have  a  controlling  interest.  It  is  well  under- 
stood that  a  controlling  interest  in  a  corporation  may  be  less 
than  a  bare  majority.  If  the  testator  had  meant  majority 
he  would  probably  have  used  that  expression,  but  when  it  is 
considered  that  he  knew  just  how  many  shares  both  he  and 
his  brother  held  when  he  made  the  will,  and  that  this  number 
was  sufl5cient  to  enable  them,  as  a  practical  matter,  to  control 
the  corporation,  it  is  quite  apparent  that  the  expression 
"  controlling  interest  "  was  employed  in  the  ordinary  sense  and 
not  to  describe  a  state  of  facts  contrary  to  what  the  testator 
knew  them  to  be. 

A  careful  reading  of  the  fourth  paragraph  further  shows  that 
the  testator  distinguished  between  the  trust  that  he  created 
and  the  reservation  that  the  trustees  were  to  make  of  the 
stock.  There  is  only  one  provision  for  terminating  the 
trust,  i.  e.,  the  death  of  the  testator's  wife  and  daughter. 
There  are  two  provisions  for  terminating  the  reservation  of 
the  stock — firsty  the  sale  by  the  testator's  brother  of  his 
stock,  and  second,  the  death  of  the  testator's  wife  and 
daughter,  when  the  trust  is  to  terminate  and  the  stock  is  to 
be  sold. 
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The  decree  of  the  surrogate  should  be  affirmed,  with  costs 
to  the  respondents  payable  out  of  the  estate. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.,  concurred. 

Decree  affirmed,  with  costs  to  respondents  payable  out  of 
the  estate. 


William  M.  O'Connor,  Appellant,  v.  The  City  op  New 
York,  Respondent. 

First  Department,  June  8, 1917. 

Municipal  oorporations  —  police  officers,  city  of  New  York  — 
increased  salary  after  promotion  dates  from  anniversary  of 
appointment  for  probationary  service  —  action  by  police  officer  to 
recover  balance  due  —  limitation  of  action  —  New  York  charter, 
section  802,  construed  —  defenses  —  acceptance  of  salary  —  accord 
and  satisfaction  —  mandamus  not  prerequisite  to  action  —  f aUure 
of  civU  service  commission  to  certify  patrolman's  name. 

When  section  284  of  the  charter  of  the  city  of  New  York  was  amended  by 
chapter  278  of  the  Laws  of  1907,  providing  that  service  on  the  police 
force  of  said  city  during  the  period  of  probation  under  the  rules  of  the 
municipal  civil  service  commission  shall  be  deemed  to  be  service  in  the 
uniformed  force  if  succeeded  by  a  permanent  appointment,  the  advance- 
ment of  a  patrolman  who  has  been  appointed  permanently  after  serving 
his  period  of  probation  should  occur  each  year  on  the  anniversary  or  semi- 
anniversary  of  his  probationary  appointment,  and  not  on  the  anniver- 
sary or  semi-anniversary  of  his  permanent  appointment. 

Hence  such  patrolman,  having  been  successively  promoted,  was  entitled 
automatically  to  the  increase  of  salary  on  the  anniversaries  of  the  date 
of  his  probationary  appointment;  and  where  by  error  his  increased  salaries 
have  been  paid  only  from  the  later  anniversaries,  he  is  entitled  to  recover 
the  difference  from  the  city. 

The  two  years'  Statute  of  Limitations  contained  in  section  302  of  the  dty 
charter  does  not  relate  to  such  action,  but,  on  the  contrary,  relates  only 
to  suits  by  police  officers  concerning  disciplinary  fines  and  punishments. 
The  six  years'  Statute  of  Limitations  is  the  only  statute  affecting  said 
action. 

The  plaintiff,  by  accepting  his  salary  under  the  erroneous  ruling  that  the 
increase  was  to  date  from  the  anniversaries  of  his  permanent  appointment, 
did  not  waive  his  claim  against  the  cty  for  the  balance  legally  due. 

Nor  did  the  acceptance  of  said  salary  amount  to  an  accord  and  satisfaction. 

It  is  no  defense  to  said  action  that  the  plaintiff  did  not  invoke  the  writ  of 
mandamus  to  compel  the  police  commissioner  to  place  his  name  on  tbo 
payroll  at  the  proper  rate. 
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Nor  is  it  a  defense  that  the  dvil  service  commission  never  certified  any  list 
containing  the  plaintiff's  name,  for  the  fact  that  the  plaintiff  was  regularly 
advanced  by  the  police  commissioner,  after  examination  for  promotion, 
establishes  his  efficiency  and  good  conduct. 

Nor  is  it  a  defense  that  no  appropriation  was  made  to  pay  the  compensation 
of  the  plaintiff  at  the  legal  rate,  as  he  was  entitled  thereto  by  the  speoifio 
terms  of  the  statute. 

Appeal  by  the  plaintiff,  William  M.  O'Connor,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
New  York  on  the  15th  day  of  March,  1916,  denying  his  motion 
for  judgment  on  the  pleadings  consisting  of  a  complaint  and 
the  answer  thereto. 

Alfred  J.  T alley,  for  the  appellant. 

John  F.  O'Brien,  for  the  respondent. 

Sheabn,  J.: 

Plaintiff  is  a  patrolman  in  the  police  department  of  the 
city  of  New  York.  After  qualifying  in  competitive  e3caminar 
tion,  he  was  duly  appointed  to  said  position  on  the  28th  day 
of  February,  1907.  Since  that  date  he  has  continued  in  the 
department  in  the  same  capacity.  Rule  XI,  subdivision  2, 
of  the  rules  and  regulations  of  the  mxmicipal  civil  service 
commission  of  the  city  of  New  York,  as  in  force  at  the  time  of 
plaintiff's  appointment,  provided  for  a  probationary  period 
of  one  month  for  appointees  to  the  poUce  department.  On 
March  27,  1907,  at  the  expiration  of  his  one  month  pro- 
bationary period,  plaintiff  was  duly  appointed  permanently 
as  a  uniformed  patrolman  in  the  seventh  grade.  By  section 
299  of  the  charter  (Laws  of  1901,  chap.  466,  as  amd.  by  Laws 
of  1905,  chap.  637,  and  Laws  of  1907,  chap.  160)  patrolmen 
are  divided  as  to  salary  into  seven  grades,  the  minimum  salary 
being  $800  for  the  seventh  grade  and  the  mftYiimiTn  salary 
being  $1,4^  for  the  first  grade.  Plaintiff  was  advanced  in 
grade  each  year  following  his  appointment  on  the  anniversary 
or  semi-anniversary  of  his  permanent  appointment  until  on 
March  27,  1912,  he  attained  his  maximum  salary,  $1,400  per 
annum.  On  May  4,  1907,  chapter  278  of  the  Laws  of  1907 
became  effective,  amending  section  284  of  the  charter,  and 
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providing  that  service  during  probation  shall  be  deemed  to  be 
service  in  the  uniformed  force,  if  succeeded  by  a  permanent 
appointment,  ''  and  as  such  shall  be  included  and  counted  in 
determining  eligibility  for  advancement,  promotion,  retirement 
and  pension."  Plaintiff  correctly  claims  that  pursuant  to  this 
act  of  1907  his  advancement  in  salary  should  have  occurred 
each  year  on  the  anniversary  or  semi-anniversary  of  his  pro- 
bationary appointment.  By  reason  of  either  a  mistake  in  the 
interpretation  of  the  law  or  inadvertence,  the  plaintiff's  salary 
was  not  advanced  in  accordance  with  sections  284  and  299  of 
the  charter,  and  plaintiff  claims  that  he  is  entitled  to  the  sum 
of  fifty  dollars,  with  interest,  because  each  annual  or  semi- 
annual increase  was  withheld  for  one  month  by  defendant  each 
year  for  five  years  following  plaintiff's  probationary  appoint- 
ment. Plaintiff  filed  a  notice  of  claim  and  intention  to  sue  on 
October  22,  1914,  and  instituted  this  action  on  December  31, 
1914.  The  city  answered,  setting  up  seven  separate  defenses 
and  two  separate  and  partial  defenses.  One  of  the  complete 
defenses  was  the  two-year  Statute  of  Limitations  contained  in 
section  302  of  the  charter.  Upon  plaintiff's  motion  for  judg- 
ment on  the  pleadings,  the  learned  justice  at  Special  Term, 
without  passing  upon  the  other  defenses,  held  that  the  action 
is  barred  by  section  302  of  the  charter. 

So  far  as  pertinent  to  the  present  action,  the  provisions  of 
section  302,  upon  which  defendant  relies,  are: 

''  Police  commissioner;  punishments  by;  limitations  of  suits 
for  reinstatements,  etc.     §  302.     *    *    * 

"  No  action,  suit  or  proceeding,  either  at  law  or  in  equity, 
shall  be  commenced  or  maintained  against  the  pohce  depart- 
ment, or  any  member  thereof,  or  against  the  police  com- 
missioner, or  against  the  mayor,  or  against  The  city  of  New 
York,  by  any  member  or  officer,  or  former  member  or  officer  of 
or  belonging  to  the  police  force  or  department  of  said  city  to 
recover  or  compel  the  payment  of  any  salary,  pay,  money  or 
compensation  for  or  on  account  of  any  service  or  duty,  or  to 
recover  any  salary,  compensation  or  moneys,  or  any  part 
thereof  forfeited,  deducted  or  withheld  for  any  cause,  unless 
such  action,  suit  or  proceedings  shall  be  commenced  within 
two  years  after  the  cause  of  action  shall  have  accrued;  pro- 
vided that  causes  of  action  or  proceedings  which  shall  have 
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heretofore  accrued  may  be  begun  or  brought  within  six  years 
after  the  same  shall  have  accrued  and  within  two  years  after 
the  passage  of  this  act;  but  nothing  in  this  section  contained 
shall  be  construed  or  held  to  extend  the  time  in  which  causes 
of  action  or  proceedings  which  shall  have  heretofore  accrued 
must  be  brought,  and  no  proceeding  shall  be  brought  to  pro- 
cure the  restoration  or  reinstatement  to  said  poUce  force  or 
department  of  any  member  or  officer  thereof,  unless  said  pro- 
ceeding shall  be  instituted  within  four  months  after  the  deci- 
sion or  order  sought  to  be  reviewed/*  - 

On  behalf  of  the  city  it  is  contended  that  the  statute  pre- 
scribes two  classes  of  claims  barred  by  the  term  of  years 
designated  therein:  (1)  "  Salary,  pay,  money  or  compensa- 
tion for  or  on  account  of  any  service  or  duty,"  and  (2)  "  Salary, 
compensation  or  moneys,  or  any  part  thereof  forfeited, 
deducted  or  withheld  for  any  cause."  Reading  these  words 
quoted  from  the  statute,  without  consideration  of  the  context 
and  without  considering  the  history  of  the  section  or  decisions 
construing  and  applying  other  parts  of  the  section,  the  con- 
tention of  the  city  would  appear  to  be  well  foimded.  It  is 
said  that  all  that  it  is  necessary  to  do  is  to  hold  that  the 
statute  means  just  "  what  it  says."  Unfortunately,  owing 
in  part  to  the  fact  that  the  charter  in  its  present  form  is  more 
or  less  of  a  patchwork,  made  up  of  excerpts  from  the  old 
Consolidation  Act,  changes  proposed  by  the  commissioners 
and  frequent  amending  acts,  it  is  not  always  possible  to  work 
out  justice  by  applying  a  rule  of  literal  construction.  "  It 
is  a  familiar  rule  that  a  construction  of  a  statute  is  to  be  avoided 
which  is  liable  to  produce  a  pubUc  mischief  or  to  promote 
injustice.  Language,  however  strong,  must  yield  to  what 
appears  to  be  the  intention,  and  that  is  to  be  found,  not  in 
the  words  of  the  particular  section  alone,  but  by  comparing  it 
with  other  parts  or  provisions  of  the  general  scheme  of  which 
it  is  a  part."  {Hayden  v.  Pierce,  144  N.  Y.  512,  516.)  Plain- 
tiflf  is  suing  to  recover  certain  increments  of  salary  which  have 
been  earned  and  which  should  have  been  paid  to  him  and  would 
have  been  paid  to  him  but  for  a  mistake  as  to  the  law  or  an 
inadvertent  omission,  which  mistake  or  omission  was  not 
made  by  the  plaintiff  but  was  made  by  the  defendant.  The 
money  sued  for  was  never  forfeited  for  any  cause;  neither  was 
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it  ever  deducted  or  withheld  for  any  cause.  A  manifest 
injustice  has  been  done  to  the  plaintiff  and  it  remains  to  be 
seen  whether  the  statute  must  be  interpreted  so  as  to  per- 
petuate injustice.  That  all  of  the  limitations  in  this  section 
are  not  to  be  strictly  construed  as  they  Uterally  read  has  been 
decided  by  the  Court  of  Appeals.  For  example,  when  the 
portion  of  the  statute  under  consideration  was  incorporated 
in  the  charter  of  1901  there  was  inserted  a  provision  that 
"  No  proceeding  shall  be  brought  to  proems  the  restoration 
or  reinstatement  to  said  police  force  or  department  of  any 
member  or  officer  thereof,  unless  said  proceeding  shall  be 
instituted  within  four  months  after  the  decision  or  order  sought 
to  be  reviewed.''  Where  a  member  of  the  police  force  who 
had  been  retired  on  account  of  physical  incapacity  desired 
to  bring  a  proceeding  for  reinstatement,  his  case  would  fall 
within  the  literal  terms  of  the  statute  just  quoted,  yet  it  was 
held  in  People  ex  rel  HurUnU  v.  Bingham  (186  N.  Y.  538) 
that  the  four  months'  limitation  "  does  not  apply  to  a  pro- 
ceeding to  restore  to  active  duty  a  member  of  the  police  force 
who  has  been  retired  on  account  of  alleged  physical  incapacity." 
The  only  conceivable  groimd  for  so  holding  must  have  been  the 
obvious  one  that  this  limitation  was  found  in  a  statute  having 
to  do  exclusively  with  disciplinary  proceedings  and  could  never 
have  been  intended  to  apply  to  the  case  of  an  officer  retired 
on  account  of  physical  incapacity.  (See,  also.  People  ex  rel. 
Tims  V.  Bingham,  166  N.  Y.  Supp.  28,  opinion  by  Clinch,  J.) 
In  the  city's  brief,  filed  in  the  Court  of  Appeals  in  the  Hurl- 
hut  case,  reference  was  made  to  the  reasoning  of  the  court 
in  the  Tims  case,  and  it  was  stated:  "Similar  reasoning 
would  restrict  the  application  of  the  provisions  limiting  the 
time  to  recover  back  salary  to  two  years  to  such  cases 
[disciplinary  proceedings]  although  the  language  'excludes 
money  withheld  for  any  cause.' "  Thus  the  corporation 
counsel  correctly  apprehended  that  an  affirmance  of  the 
HurUmt  case  on  the  reasoning  of  the  Tims  case  would  have 
the  force  that  is  herein  given  to  the  Hurlbut  decision. 

The  title  of  section  302  is  "  Police  commissioner;  punish- 
ments by;  limitations  of  suits  for  reinstatements,  etc."  The 
whole  of  the  long  section  deals  with  disciplinary  fines  and 
punishments.    The  title  of  an  act  defines  its  scope  and  its 
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valid  provisions  are  limited  to  those  within  the  range  of  the 
subjects  stated  in  the  title.  The  abbreviation  "  etc.,"  in 
that  part  of  the  title  reading  ''  lunitations  of  suits  for  rein- 
statements, etc.,"  is  significant,  and  imder  a  familiar  rule  of 
statutory  construction  must  refer  generally  to  things  the  same 
in  kind  as  those  particularly  specified.  The  part  of  section 
302  inunediately  preceding  the  limitation  clause  reading 
"  to  recover  or  compel  the  payment  of  any  salary,  pay,  money 
or  compensation  for  or  on  account  of  any  service  or  duty;  or 
to  recover  any  salary,  compensation  or  moneys,  or  any  part 
thereof  forfeited,  deducted  or  withheld  for  any  cause,"  refers 
to  fines,  forfeitures  and  deductions  because  of  violations  of 
the  rules  of  the  poUce  department  or  because  of  absence  without 
leave,  and  all  other  parts  of  the  section  refer  to  forfeitures, 
deductions  and  withholding  of  salary  for  cause,  the  cause  in 
every  case  being  dereliction  of  duty  or  absence  without  leave. 
This  two-year  limitation  appeared  for  the  first  time  in  the 
Laws  of  1884,  chapter  180,  section  7,  which  was  an  amend- 
ment to  the  Laws  of  1882,  chapter  410,  section  272  (New  York 
ConsoUdation  Act),  and  had  to  do  only  with  cases  of  reinstate- 
ment to  the  police  force.  Section  272  of  chapter  410  of  the 
Laws  of  1882  bears,  as  a  marginal  note  in  the  official  edition, 
the  following:  "  Dismissals,  etc.,  from  police  force."  Section  7 
of  chapter  180  of  the  Laws  of  1884,  which  amended  section 
272  of  chapter  410  of  the  Laws  of  1882  (Consolidation  Act), 
contains  provisions  identical  with  those  found  in  section  302  of 
the  charter  under  consideration.  The  following  marginal  notes 
appear  in  the  official  edition  of  the  Session  Laws  of  1884  by 
the  side  of  section  7  of  chapter  180:  "  On  conviction,  member 
of  force  may  be  suspended,  etc."  "  Salary  may  be  withheld 
in  case  of  sickness,  etc."  "  Within  what  time  actions  may  be 
brought." 

In  People  ex  rel.  Bierach  v.  York  (36  App.  Div.  185)  it  was 
held  that  the  provisions  of  section  302  of  the  charter  (Laws 
of  1897,  chap.  378)  are  in  effect  and  substance  the  same  as 
those  of  section  272  of  the  ConsoUdation  Act  and  that,  the 
charter  did  not  work  any  repeal  of  that  section  of  the  Con- 
solidation Act,  and  that  provisions  relating  to  proceedings 
against  the  police  or  city  authorities  by  members  of  the  force 
or  former  members  of  the  force  were  not  changed  thereby. 
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Section  1608  of  the  charter  provides  that  so  far  as  the  pro- 
visions of  the  charter  are  the  same  in  terms  or  in  substance 
and  effect  as  the  provisions  of  the  ConsoUdation  Act  the  charter 
is  intended  to  be  not  a  new  enactment  but  a  continuation  of 
the  ConsoUdation  Act  and  shall  be  so  construed.  (See,  also. 
Laws  of  1901,  chap.  466,  §  1608.)  When  this  two-year  limita- 
tion first  appeared  in  the  act  of  1884  it  applied  to  reinstate- 
ments as  well  as  to  actions  for  back  pay  or  pay  withheld. 
Inasmuch  as  it  was  held  by  the  Court  of  Appeab,  when  this 
particular  limitation  was  changed  to  four  months,  that  it 
referred  only  to  reinstatements  after  discipline,  it  follows 
that  the  two-year  limitation,  applied  to  reinstatements  in 
the  act  of  1884,  referred  only  to  reinstatements  after  dis- 
cipline. In  other  words,  the  limitations  on  the  commence- 
ment of  actions,  found  in  the  act  of  1884  and  carried  forward, 
did  not  apply  to  all  actions,  and.  as  the  Court  of  Appeals 
has  confined  the  limitation  as  to  reinstatements  to  cases 
where  the  plaintiff  has  been  disciplined,  it  would  seem  to  be 
entirely  consonant  with  this  decision,  as  well  as  in  harmony 
with  the  history  of  the  statute,  to  make  the  same  exception 
to  all  of  the  other  limitations  in  the  section,  and  apply  the 
same  only  where  pay  has  been  forfeited  or  withheld  for 
cause.  Such  an  interpretation  is  fortified  by  the  consideration 
that  it  tends  to  prevent  a  plain  injustice.  There  is  a  good 
reason  why  there  should  be  a  short  limitation  in  actions 
involving  any  review  of  disciplinary  procedure  in  the  police 
department,  but  there  is  no  reason  whatever  why  the  ordinary 
rule  of  limitations  governing  actions  on  contract  should  not 
apply  in  the  case  of  a  policeman  suing  for  salary  earned  but 
which  the  city  has  failed  to  pay  without  any  fault  on  his 
part  and  as  a  result  of  its  own  mistake  of  law  or  inadvertence. 
It  follows  that  the  first  and  second  separate  defenses  are 
insuflBcient,  and  in  so  far  as  the  decision  of  the  learned  Special 
Term  is  based  upon  them  it  should  not  be  sustained. 

The  third  and  fourth  separate  and  partial  defenses  plead 
the  six-year  Statute  of  Limitations.  These  defenses  are  good 
as  applying  to  the  increment  of  salary  which  plaintiff  was 
entitled  to  receive  in  the  month  of  March,  1908,  amoimting 
to  eight  dollars  and  thirty-three  cents. 

The  fifth  defense  is  that  plaintiff  accepted  his  salary  for 
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the  period  involved  and  by  so  doing  waived  all  claims  against 
the  defendant.  This  defense  is  insujfficient.  {Moore  v.  Board 
of  Education,  121  App.  Div.  862;  afifd.,  195  N.  Y.  614.) 

The  sixth  defense  is  accord  and  satisfaction^  but  it  must 
be,  and  evidently  is,  conceded  by  the  city  that  the  facts 
afford  no  basis  for  any  such  defense. 

The  seventh  defense  is  plaintiff's  failure  to  mandamus  the 
police  commissioner  to  place  his  name  on  the  payroll  at  the 
proper  rate,  which  defense  may  be  considered  together  with  the 
eighth,  setting  forth  that  the  civil  service  commission  has  never 
certified  any  list  containing  plaintiff's  name.  Plaintiff  contends 
that  the  advance  is  automatic  and  relies  on  Lowery  v.  City  of 
New  York  (166  N.  Y.  Supp.  400),  Greenbaum,  J.,  holding 
that  section  740  of  the  charter,  providing  for  a  similar  advance- 
ment of  firemen,  acted  automatically.  (See  Laws  of  1901, 
chap.  466,  §  740,  as  amd..by  Laws  of  1912,  chap.  328.)  That 
case  is  inapplicable  because  there  does  not  appear  to  be  any  pro- 
vision requiring  an  examination  of  firemen  before  advance  in 
grade  such  as  is  required  by  section  299  of  the  charter  for  patrol- 
men. The  defense,  however,  is  insufficient,  because  the  fact 
that  the  police  commissioner  did  regularly  advance  the  plaintiff 
from  grade  to  grade  shows  that  his  record,  efficiency  and 
conduct  had  been  approved  by  the  poHce  commissioner,  but 
that  a  mere  mistake  was  made  in  excluding  the  probation 
month  from  the  reckoning  to  fix  the  rate  of  pay.  When 
plaintiff  was  advanced  from  time  to  time  after  examination 
and  approval  of  his  record,  efficiency  and  conduct  by  the 
police  commissioner,  the  legal  rate  of  pay  to  which  plaintiff 
was  entitled  had  his  term  of  service  been  properly  reckoned 
became  fixed  automatically  and  plaintiff  did  not  lose  his  right 
of  action  by  failure  to  resort  to  mandamus. 

The  ninth  defense  alleges  that  no  appropriation  was  made 
to  pay  the  compensation  of  the  plaintiff  at  the  rate  which 
he  claims  he  was  entitled  to  be  paid.  This  does  not  constitute 
any  defense  where  the  statute  specifically  fixes  the  salary. 
{People  ex  rel.  Fiske  v.  Woods,  173  App.  Div.  355.) 

It  follows,  therefore,  that  but  for  the  bar  of  the  six-year 
statute  to  the  increment  of  salary  accruing  in  March,  1908, 
plaintiff  was  entitled  to  judgment.  Nevertheless,  as  there 
is  a  sufficient  partial  defense  interposed,  plaintiff's  motion 
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for  judgment  could  not  be  granted  on  a  complaint  embracing 
an  item  that  accrued  in  March,  1908.  Accordingly  the  order 
must  be  aflSrmed,  with  ten  dollars  costs  and  disbursements. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.,  concurred. 

Order  afSrmed,  with  ten  dollars  costs  and  disbursements. 


In  the  Matter  of  Max  Brown,  an  Attorney,  Respondent. 

First  Department,  June  15,  1917. 

Attorney  at  law  disbarred  —  grou  unprof esaioiul  conduct  —  mnWng 
faUe  affidavit  —  refusing  to  pay  over  money  due  to  receiver  and 
converting  same  —  making  false  statement  of  fact  to  receiver  — 
violation  of  written  stipulation. 

Attorney  at  law  disbarred  for  gross  professional  misconduct  which  con- 
sisted, firsts  in  making  a  false  affidavit  with  intent  to  deceive  the  court; 
second,  by  improper  coUeotion  of  rents  due  to  a  receiver,  by  refusing  and 
neglecting  to  pay  the  same  over  on  demand  and  by  converting  a  large 
part  thereof  to  his  own  use;  third,  in  making  a  faLse  statement  in  his  letter 
to  the  receiver  that  the  court  had  made  him  a  certain  allowance;  and 
fourth,  for  violating  a  written  stipulation  not  to  take  an  appeal. 

The  possessory  lien  of  an  attorney  at  law  assumed  the  res  to  be  in  his  possee- 
sion.  The  existence  of  such  lien  does  not  entitle  the  lienor  to  use  the 
property  subject  thereto,  and  if  an  attorney  uses  money  in  his  possession, 
on  which  he  claims  a  lien,  he  is  guilty  of  a  conversion. 

A  stipulation  not  to  take  an  appeal  is  binding. 

Disciplinary  proceedings  instituted  by  the  County 
Lawyers  Association. 

Mason  Trowbridge  [George  R.  Adams  of  counsel],  for  the 
petitioner. 

Max  Brown  [Elias  Rosenthal  of  counsel],  respondent  in 
person. 

Clarke,  P.  J.: 

The  respondent  was  admitted  to  the  bar  in  May,  1898. 
The  original  petition  contained  three  specifications  of  mis- 
conduct, which  were  referred  by  this  court  to  one  of  the 
official  referees  to  take  and  state  the  evidence  in  respect  thereto 
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with  his  opinion  thereon.  Thereafter  the  official  referee  filed 
his  report,  with  his  opinion  that  the  charges  should  be  dis- 
missedy  omitting,  however,  a  statement  of  the  evidence  upon 
which  such  opinion  was  based.  Concurrent  with  a  motion 
by  the  respondent  for  an  order  confirming  the  report,  the 
petitioner  moved  for  an  order  recommitting  all  the  papers 
and  proceedings  to  the  official  referee  and  directing  him  to 
file  a  further  report  in  accordance  with  the  order  of  reference. 
The  petitioner  subsequently  moved  to  amend  the  petition 
by  the  addition  of  four  specifications  and  that  the  same  be 
referred  to  the  official  referee.  The  court  denied  the 
respondent's  motion  to  confirm  the  report  of  the  official  referee, 
and  granted  the  motion  of  the  petitioner  to  recommit  the 
proceeding  to  take  the  testimony  in  regard  to  the  additional 
charges  and  to  report  the  same,  together  with  the  evidence 
as  to  the  original  charges,  with  his  opinion  thereof.  After 
the  close  of  the  evidence  taken  on  the  additional  charges, 
both  the  petitioner  and  respondent,  at  the  suggestion  of  the 
official  referee,  submitted  proposed  reports  embodying  state- 
ments of  the  evidence  and  their  respective  conclusions  thereon.- 
The  official  referee  has  adopted  as  his  report  to  this  court 
the  proposed  report  submitted  by  the  respondent,  which  finds 
both  the  original  and  additional  charges  not  sustained,  and 
1-ecommends  that  the  same  be  dismissed. 
,  We  shall  consider  in  this  opinion  only  the  additional  charges. 
The  fourth  specification  charges  that  the  respondent,  on 
or  about  November  16,  1915,  knowingly  made  and  submitted 
to  a  justice  of  the  Supreme  Court  a  certain  false  affidavit 
upon  a  motion  to  set  aside  a  judgment  theretofore  rendered 
in  the  said  court,  for  the  purpose  of  deceiving  the  said  justice 
and  of  obtaining  an  order  to  show  cause  why  the  said  motion 
should  not  be  granted.  The  portion  of  the  affidavit  to  which 
the  charge  is  directed  is  as  follows:  ''  The  matter  came  on 
before  Peter  B.  Olney,  Esq.,  Referee  named  by  the  plaintiff's 
attorney,  and  after  the  defendant  had  testified,  and  defend- 
ant's witness,  Charles  Veschler,  had  testified  and  who  said 
he  had  examined  the  books  and  foimd  irregularities  and  a 
difference  of  about  S7,000,  and  also  pointed  out  the  losses 
and  the  double  charges  made  to  defendant;  then  the  case 
was  adjourned  for  the  purpose  of  producing  another  witness. 
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to  wit,  the  bookkeeper,  for  the  purpose  of  identifying;  the 
entries  made  in  the  books,  and  in  the  meantune  vacation 
came  on,  and  the  matter  was  adjourned  by  all  parties  including 
the  referee." 

The  judgment  sought  to  be  vacated  was  rendered  in  the 
matter  of  Blitzer  v.  Veschler,  an  action  in  the  Supreme  Coiui) 
to  recover  the  balance  alleged  to  be  due  upon  an  accounting 
after  the  dissolution  of  a  copartnership.  The  defense  was 
fraud  and  an  incorrect  statement  of  the  account  by  reason 
of  certain  entries  in  the  copartnership  books.  The  matter 
was  referred  to  Referee  Peter  B.  Olney,  before  whom  the  issues 
were  tried,  resulting  in  a  judgment  in  favor  of  the  plaintiff. 
A  transcript  of  the  testimony  of  the  defendant's  witness 
Veschler  before  the  referee  discloses  that  he  did  not  testify  to 
the  facts  stated  in  the  respondent's  affidavit.  The  respond- 
ent concedes  that  Veschler  did  not  so  testify.  He  claims, 
however,  that  Veschler  stated  the  facts  in  question  to  the 
referee  in  a  private  conversation,  and  that  this  is  the  effect  of 
the  statement  in  the  affidavit,  properly  construed.  I  find 
nothing  in  the  language  of  the  affidavit  justifying  the  strained 
construction  asserted  by  the  respondent.  The  language  is 
susceptible  of  but  one  reasonable  construction,  namely,  that 
Veschler  testified  on  the  hearing  that  he  had  examined  the 
books  and  found  irregularities  and  a  difference  of  about 
S7,000,  pointing  out  losses  and  double  charges  made  to  the 
defendant.  If  the  respondent  had  wished  to  indicate  other- 
wise, it  would  have  been  an  easy  matter  to  have  so  expressed 
himself  in  unmistakable  terms. 

Assuming,  however,  that  the  language  is  susceptible  of  the 
construction  advanced  by  the  respondent,  the  preponderance 
of  the  evidence  establishes  that  no  such  conversation  as  is 
alleged  between  the  witness  Veschler  and  the  referee  ever 
took  place.  In  respect  to  this  alleged  conversation,  the 
respondent  testified  that  after  objection  had  been  raised  to 
the.  admission  of  the  book  entries  on  the  groimd  that  they 
had  not  been  properly  identified,  the  referee  left  his  seat 
and  Went  over  to  the  witness  Veschler,  stating  to  the  witness 
that  he  wanted  to  know  for  his  own  information  about  the 
amoimt  of  the  discrepancies  claimed  by  the  defendant,  and 
asking  that  such  discrepancies  be  pointed  out  to  him  on  the 
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books;  that  the  witness  stated  that  the  difference  was  about 
S7,000,  and  pointed  out  several  items  in  the  books.  The 
respondent  was  corroborated  by  the  witness  Veschler  and  by- 
one  Lewittes,  who  occupied  desk  room  in  the  respondent's 
office^  both  of  whom  testified,  in  addition,  that  the  referee 
suggested  that  the  litigants  meet  at  the  office  of  the  plaintiffs' 
attorneys  to  discuss  their  differences. 

For  the  petitioner,  Parkus,  the  stenographer  in  attendance 
at  the  hearing,  testified  that  the  stenographic  minutes  con- 
tained a  complete  and  accurate  record  of  all  the  testimony 
adduced  at  the  hearing  in  question,  and  that  his  best  recol- 
lection was  that  no  such  conversation  was  had  "  off  record." 
Referee  Olney  testified  that  the  case  was  somewhat  fixed  in 
his  memory  by  reason  of  two  certain  incidents  which  occurred, 
and  that  to  his  best  recollection  he  had  no  conversation  with 
the  witness  Veschler  not  reported  in  the  record;  nor  had  he 
any  recollection  of  leaving  his  seat  and  asking  the  witness 
to  point  out  discrepancies  in  the  books.  Both  Henry  H. 
Bowman  and  Harold  H.  Bowman,  of  the  firm  of  Smith  & 
Bowman,  the  plaintiff's  attorneys,  testified  positively  that  no 
such  conversation  occurred.  The  former  further  testified  that 
after  the  hearing  was  adjourned  he  suggested  a  meeting  at 
his  office  to  enable  the  defendant  to  point  out  any  bona  fide 
errors  foimd  in  the  books,  and  such  meeting  was  arranged, 
the  referee  taking  no  part  in  the  conversation. 

The  learned  official  referee,  in  adopting  the  proposed  report 
siibmitted  by  the  respondent,  has  foimd  not  only  that  the 
petitioner's  complaint  under  this  specification  was  based  upon 
a  misconstruction  of  the  statement  contained  in  respondent's 
affidavit,  but  that  the  statement,  as  made,  was  true.  As 
heretofore  indicated,  we  dissent  from  both  conclusions  and 
are  of  the  opinion  that  the  charge  is  sustained  in  either  aspect. 

Specifications  numbered  "  fifth,"  "  sixth  "  and  "  seventh  " 
relate  to  the  conduct  of  the  respondent  in  the  action  of 
Jacohson  v.  Jacobson,  an  action  for  a  separation,  in  which 
the  respondent  appeared  as  substituted  attorney  for  the  plain- 
tiff, Anna  Jacobson,  and  in  proceedings  incidental  thereto. 
A  final  decree  in  that  action  was  entered  on  January  6,  1914, 
granting  the  plaintiff  alimony  at  the  rate  of  S15  per  week 
Apf.  Div.— Vol.  CLXXVni.        36 
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from  December  24,  1913.  Upon  the  motion  of  the  respondent, 
one  Rosenberg  was  appointed  receiver,  with  the  usual  powers, 
in  sequestration  proceedings  thereafter  begun  in  the  action. 
Pursuant  thereto,  Rosenberg  as  receiver  commenced  an  action 
against  the  defendants  Jacobson  and  Wittal  to  set  aside  a 
conveyance  of  certain  real  estate  at  75  Stanton  street,  on 
the  ground  of  fraud,  and  certain  proceedings  against  certain 
tenants  of  the  premises  in  question,  the  respondent  acting  as 
attorney  for  the  receiver.  The  petition  charges  that  in  June 
and  July,  1914,  the  respondent,  as  attorney  for  the  receiver, 
collected  the  sum  of  $880  in  rentals  from  certain  tenants  of 
the  premises,  and  unlawfully  refused  to  pay  over  the  same  or 
the  balance  adjudged  to  be  due  to  the  receiver,  and  withheld 
and  converted  the  said  moneys  until  adjudged  in  contempt 
and  ordered  to  be  imprisoned  imtil  he  psdd  the  sum  of 
$1,031.16. 

It  is  not  disputed  that  the  respondent  or  his  agents  collected 
$880  from  certain  tenants  of  the  premises  while  summary 
proceedings  were  pending  against  them  in  the  Municipal 
Court.  The  receiver  testified  that  he  was  first  informed  of 
these  collections  early  in  Jime,  1914,  when  the  respondent 
stated  to  him  that  he  had  collected  rents  from  several  tenants 
and  would  send  the  money  to  him  as  soon  as  he  (respondent) 
put  the  checks  through  the  bank.  Upon  the  failure  of  the 
respondent  to  pay  over  the  moneys  after  subsequent  demand, 
the  receiver  made  a  motion  in  the  Supreme  CJourt  for  a 
substitution  of  attorneys. 

The  papers  in  that  motion  were  entitled  in  the  case  of 
Jacobson  v.  Jacobson.  The  motion  was  referred  to  Henry  A. 
Forster,  to  determine  what  amoimt,  if  any,  was  due  the 
respondent  for  his  services  and  disbursements  on  behalf  of  the 
receiver,  and  upon  what  terms  a  substitution  should  be  ordered. 
The  respondent  had  theretofore  been  authorized  by  order  of 
the  court  to  retain  as  compensation  the  sum  of  $200  and 
disbursements  amounting  to  $23.19.  The  referee  reported 
that  the  substitution  of  attorneys  should  be  ordered  without 
any  terms  and  that  the  respondent  should  be  denied  any 
further  compensation  as  attorney  for  the  receiver.  The 
report  of  the  referee  was  confirmed  on  November  13,  1914, 
one  Gordon  being  substituted  as  attorney  for  the  receiver, 
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and  the  respondent  was  directed  to  turn  over  to  the  receiver 
or  his  attorney  all  moneys,  papers  or  property  of  any  kind 
belonging  to  the  receiver.  The  respondent's  appeal  to  this 
court  from  that  order  was  dismissed. 

The  respondent  refused  to  comply  with  the  order  of  sub- 
stitution, and  the  receiver  thereafter  moved  to  punish  him 
for  contempt  for  failure  to  pay  over  the  said  moneys.  The 
motion  was  denied  because  the  order  of  substitution  failed 
to  fix  the  amoimt  of  money  in  the  respondent's  possession 
belonging  to  the  receiver,  the  court  stating  in  an  opinion  that 
^'  the  order  of  substitution  adjudicates  finally  that  the 
respondent  has  no  lien,  and  any  claim  that  he  now  makes  for 
compensation  out  of  the  funds  in  his  hands  is  utterly  without 
merit."  The  receiver  thereupon  moved  again  for  an  order 
directing  the  respondent  to  turn  over  all  moneys  in  his 
possession,  and  it  appearing  that  the  amoimt  thereof  was 
in  dispute,  the  order  directing  such  payment  referred  the 
matter  to  a  referee  to  take  proof  of  such  amount  and  report 
with  his  opinion  to  the  court.  The  referee  thus  appointed 
found  that  the  respondent,  while  acting  as  attorney  for  the 
receiver,  personally  collected  an  aggregate  sum  of  $880  from 
four  tenants  of  the  premises  at  75  Stanton  street  as  rent  for 
the  months  of  June  and  July,  1914,  and  that  out  of  this  sum 
he  was  entitled  to  deduct  S223.19  for  his  compensation  and 
disbursements,  the  remaining  $656.81  being  due  from  him  to 
the  receiver.  The  report  of  the  referee  was  confirmed  by  an 
order  of  the  court  on  June  17,  1915,  which  order  was  affirmed 
on  appeal  to  this  court  (Jacohson  v.  JacohsoUy  170  App.  Div. 
966).  An  appeal  taken  to  the  Court  of  Appeals  was  dismissed. 
(216  N.  Y.  707.) 

On  December  31,  1915,  the  respondent  was  adjudged  in 
contempt  of  court  for  his  failure  to  pay  the  receiver  the  sum 
of  $1,031.16,  the  order  decreeing  that  he  be  fined  in  that 
sum  and  imprisoned  until  the  same  be  paid.  The  respondent, 
on  January  10,  1916,  paid  to  the  sheriff  of  this  county  the 
sum  of  $1,086.62. 

The  respondent  seeks  to  justify  the  withholding  of  the 
moneys  collected  upon  two  grounds.  He  claims  that  $322.50 
was  deposited  with  him  by  three  tenants,  with  the  consent  of 
the  receiver,  imder  the  following  trust  agreement: 
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"  We,  the  undersigned,  do  hereby  deposit  with  Mr.  Max 
Brown,  as  trustee,  to  keep  for  us,  the  sums  set  opposite  our 
names,  to  be  kept  by  him  until  the  final  determination  of  an 
order  to  compel  Ignatz  Jacobson,  defendant  in  the  action  of 
Rosenberg  against  Jacobson,  pending  in  the  Supreme  Court, 
New  York  county,  to  turn  over  the  sum  of  $1,115,  which 
includes  the  rental  collected  from  the  undersigned  for  the 
months  of  May  and  Jime,  1914,  for  the  premises  Nos.  75 
&  77  Stanton  Street,  Borough  of  Manhattan,  City  of  New 
York;  and  that  in  the  event  the  said  moneys  are  paid  over 
by  said  Ignatz  Jacobson  to  the  receiver,  that  we,  the  imder- 
signed,  are  to  receive  credit  for  the  same  for  the  last  month 
if  the  receiver  will  collect  the  necessary  arrears,  at  which 
time  said  money  should  be  turned  over  to  the  receiver,  or 
if  the  imdersigned  will  pay  for  said  months  then  said  money 
to  be  returned  to  the  imdersigned. 

"  It  is  hereby  expressly  understood  that  the  money  deposited 
with  Mr.  Brown  was  not  deposited  with  him  as  attorney 
for  the  receiver  but  as  trustee  for  the  imdersigned. 

"  HARRY  PELCYGER $187  50 

70  00 

65  00" 

The  respondent  testified  that  the  above  agreement  was 
drawn  in  the  presence  of  the  attorney  for  the  tenant,  Pelcyger, 
who  advised  the  tenant  to  sign  it,  and  that  other  tenants 
deposited  $65  and  $70  respectively,  under  the  same  agreement. 
Neither  the  attorney  nor  the  other  tenants  referred  to  were 
called  as  witnesses  for  the  respondent,  nor  was  their  absence 
explained.  Pelcyger  himself  testified  that  he  gave  the  respond- 
ent certain  checks  "  for  the  receiver,  for  rent."  Rosenbei^g, 
the  receiver,  testified  that  he  never  authorized  the  respondent 
to  collect  the  rents  in  question,  and  that  when  he  first  learned 
of  such  collections,  about  June  9  or  10,  1914,  the  respondent 
stated  that  he  would  turn  over  the  money  to  him  as  soon 
as  the  checks  were  put  through  the  bank,  which  he  failed 
to  do.  While  he  denied  any  knowledge  of  the  alleged  trust 
agreement,  he  stated  in  an  affidavit  verified  July  7,  1914,  as 
follows:  "  Deponent  has  not  collected  one  cent  rent  for  the 
months  of  May  and  Jime  from  the  tenants  because  the  tenants 
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are  poor  people,  small  business  people,  and  they  say  they 
could  not  afford  to  pay  again;  that  only  three  tenants  have 
deposited  one  month's  rent  to  be  kept  in  abeyance  to  await 
the  outcome  of  this  motion  as  it  appears  by  their  affidavits 
hereto  annexed/' 

The  respondent  further  claims  to  have  been  justified  in 
withholding  the  moneys  in  question  by  reason  of  his  alleged 
possessory  lien,  which  he  claims  he  would  have  lost  by  parting 
with  the  money.  He  contends,  in  this  connection,  that  there 
has  been  no  adjudication  on  the  question  of  the  lien,  and 
that  the  order,  though  entitled  in  the  action  of  Jaccbaon 
V.  Jacobson,  in  fact  related  to  the  action  of  Rosenberg  v. 
Jacobson  and  WittaL 

The  respondent  offered  in  evidence  a  written  agreement 
alleged  to  have  been  entered  into  between  himself  and  the 
plaintiff  in  the  action,  Anna  Jacobson,  by  which  he  was 
retained  by  her  to  bring  an  action  in  the  City  Court  of  the 
city  of  New  York  against  the  defendant  Ignatz  Jacobson  to 
recover  the  siun  of  Sl,800  due  the  plaintiff  for  arrears  in 
alimony.  The  respondent's  compensation,  as  provided  in  the 
agreement,  was  to  be  "  one-third  of  any  siun  which  may  be 
recovered  either  by  suit  or  settlement,  and  in  addition  thereto 
the  costs  which  may  be  awarded  by  the  court."  This  retainer, 
in  terms,  refers  to  an  action  in  the  City  Court,  and  not  to 
the  sequestration  proceedings  in  which  the  respondent  acted 
aa  attorney  for  the  receiver.  The  petitioner  contends  that 
it  is,  in  any  event,  iUegal  and  imenforcible.  In  Mooney  v. 
Mooney  (29  Misc.  Rep.  707)  Mr.  Justice  Scott  said:  "  Indeed, 
so  far  as  concerns  his  claim  for  services  in  enforcing  the 
payment  of  alimony,  the  law  does  not  permit  an  attorney's  hen 
to  attach  to  the  alimony  paid  to  the  wife  luider  a  decree.  It 
is  intended  for  the  support  of  the  party  to  whom  it  is  awarded, 
its  amount  is  fixed  with  reference  to  her  necessities,  and  the 
courts  will  not  countenance  its  appropriation  to  any  other 
purpose."  (See,  also.  Matter  of  BoUes,  78  App.  Div.  180; 
Van  Vleck  v.  Van  Vleck,'21  id.  272;  Matter  of  Brackett,  114 
id.  257.)  The  respondent  seeks  to  distinguish  the  ixistant 
case  on  the  ground  that  he  was  a  substituted  attorney  in 
the  action.  The  distinction  is  urged  without  authority  or 
reason  in  its  support  and  is  untenable. 
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Nor  is  there  any  merit  in  the  respondent's  contention  that 
the  substitution  of  attorneys  for  the  receiver  was  ordered 
in  the  action  of  Rosenberg  v.  Jacobson  and  WittcU,  and  not 
in  Jacobson  v.  Jacobson.  While  the  decree  awarding  alimony 
to  the  plaintiff  in  the  latter  action  was  entered  on  June  6, 
1914,  the  sequestration  proceedings  thereafter  instituted  were 
in  continuation  of  that  action,  and  the  order  of  substitution 
was,  therefore,  properly  entitled. 

Assuming,  however,  that  the  respondent's  claims  as  to  both 
the  trust  agreement  and  lien  are  tenable,  his  own  testimony 
establishes  a  conversion  of  a  large  part  of  the  moneys  collected. 
Of  these  sums,  checks  aggregating  $640  were  deposited  in 
the  account  of  "  Max  Brown,  Attorney,"  in  the  National 
Park  Bank  of  New  York,  and  a  check  for  $60  was  deposited 
in  the  State  Bank.  A  transcript  of  the  accoimt  in  the  National 
Park  Bank  shows  that  on  April  26,  1915,  there  was  a  balance 
of  only  $3.51  to  the  credit  of  the  accoimt  in  that  bank,  and 
a  like  balance  on  January  1,  1916.  The  respondent  testified 
that  this  was  his  daughter's  accoimt,  in  which  he  sometimes 
deposited  his  own  moneys  and  moneys  received  on  collections 
for  clients.  He  admitted  personally  using  the  moneys  involved 
in  the  present  proceeding,  testifying:  "  I  was  justified.  It 
was  with  the  consent  of  the  receiver.  His  own  testimony 
shows  he  said  he  will  wait  until  I  collect  the  checks  from  my 
bank.  And  it  was  given  to  me  by  orders  of  the  court 
besides.  *  *  *  That  was  given  to  me  also  under  the 
contract  which  is  in  evidence."  The  respondent's  attempted 
justification  does  not,  however,  justify.  A  possessory  lien 
assimies  the  res  to  be  in  the  possession  of  the  person  asserting 
the  same.  The  existence  of  such  a  lien  does  not  entitle  the 
lienor  to  use  the  property  subject  thereto.  In  doing  so  the 
respondent  was  guilty  of  a  conversion  of  the  moneys  collected 
by  him. 

The  sixth  specification  of  misconduct  charges  that  the 
respondent  in  August,  1914,  wrote  the  receiver  a  letter  in 
which  he  falsely  stated  that  by  order  of  the  court  an  allowance 
had  been  made  to  him  (respondent)  of  the  sum  of  $1,000 
for  his  services  as  attorney  for  the  receiver.  The  letter  reads 
as  follows: 

"  Please  take  notice  that  pimsuant  to  the  order  a  certified 
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copy  of  which  is  served  upon  you  herewith,  you  are  required 
to  pay  me  as  follows: 

"  Counsel  fee  allowed  by  Court,  $1,000,  to  be  paid  in  the 
following  manner: 

"  As  per  order  of  July  21,  1914 $200  00 

"  As  per  order  of  August  24,  1914 200  00 

"  Payment  made  by  order  of  May  14,  1914 50  00 

"  From  the  rent  of  September,  1914 250  00 

From  the  rent  of  October,  1914 300  00 


t( 


€1 


$1,000  00 
In  addition  thereto  you  are  to  pay  me  $633.33,  one-third 
of  the  $1,900.00  arrears;  $250  for  the  trial  in  Jacobson  v. 
Jacobson; 

$50.00  motion  costs  allowed  by  the  Court; 
$44.31  disbursements  allowed  by  the  Court. 

"  You  have  collected  up  to  September  1 $982  50 

"  I  have  coUected 880  00 

"  making  a  total  of $1,862  50 

"  You  are  therefore  required  to  pay  me,  from  the  moneys 
in  your  hands,  $497.31,  inclusive  of  the  $550  which  you  will 
have  to  pay  from  the  collections  of  the  September  and 
October  rents.  I  therefore  respectfully  ask  you  to  pay  the 
same  to  bearer,  who  is  serving  you  with  a  certified  copy  of 
this  order." 

The  order  referred  to  is  as  follows: 

"  Ordered  that  the  motion  be  and  the  same  hereby  is  in 
all  respects  granted,  except  that  Mr.  Max  Brown,  the  said 
attorney  for  the  plaintiff  herein  and  said  receiver,  Nathaniel 
Rosenberg,  be  and  he  hereby  is  allowed  at  this  time  a  further 
sum  of  $200  on  account  of  his  fee  for  services  rendered,  with 
leave,  however,  to  apply  for  the  balance  of  said  fee;  and  it 
is  further 

"  Ordered  that  the  receiver,  Nathaniel  Rosenberg,  be  and 
he  hereby  is  directed  to  pay  over  to  Max  Brown,  attorney 
for  the  receiver  and  the  plaintiff  herein,  and  to  the  plaintiff 
herein,  the  sums  as  prayed  for  in  the  moving  papers  herein." 

The  respondent  contends  that  a  reference  to  the  papers 
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upon  which  the  motion  waa  ^'  in  all  respects  granted/'  with 
the  exception  noted  in  the  order,  establishes  the  complete 
truth  of  the  statement  of  which  the  petitioner  complained. 
The  motion,  as  stated  in  the  notice  of  motion,  was  '^  for  an 
order  fixing  the  amoimt  of  counsel  fees  and  for  the  distribution 
of  the  moneys  collected  by  the  receiver  and  the  attorney  for 
the  receiver/'  The  respondent's  affidavit  read  in  support  of 
the  motion  asked  that  his  fee  be  fixed  at  S1,000,  with  directions 
as  to  the  payment  thereof. 

Of  the  respondent's  letter  to  the  receiver,  the  court  at 
Special  Term  said  in  an  opinion  on  the  motion  for  a 
substitution: 

^'  It  further  appears  that  the  respondent  attorney,  thou^ 
the  Court  in  granting  the  order  entered  on  August  24,  1914, 
for  the  payment  of  $200  on  accoimt,  specifically  refuses  to 
pass  upon  the  question  finally  of  the  amount  of  compensation 
to  which  the  respondent  attorney  would  be  entitled,  falsely 
stated  to  his  client,  the  receiver,  in  a  letter  which  has  been 
attached  to  one  of  the  affidavits  herein,  that  the  court  had 
allowed  him  compensation  in  the  sum  of  S1,000/' 

Specification  seventh  charges  the  respondent  with  taking 
an  appeal  to  the  Court  of  Appeals  in  disregard  of  the  following 
stipulation: 

"An  appeal  having  been  taken  herein  by  Max  Brown, 
from  an  order  made  by  Hon.  Daniel  F.  Cohalan,  dated  the 
17th  day  of  June,  1915,  and  an  order  having  been  made  on 
the  1st  day  of  July,  1915,  granting  a  stay  of  proceedings 
imtil  the  determination  of  that  appeal,  and  said  order  having 
been  subsequently  modified  by  an  order  made  on  the  13th 
day  of  July,  1915,  it  is  agreed,  that  the  appellant  will  argue 
said  appeal  at  the  October,  1915,  Term;  that  no  appeal  will 
be  taken  in  the  event  of  an  adverse  decision  to  appellant. 

"  Dated,  New  York,  July  22d,  1915. 

"  M.  BROWN, 

"  Attorney  for  AppellanL 
"  HARRY  A.  GORDON, 
"  Attorney  for  Respondents^ 

This  stipulation  was  entered  into  pursuant  to  an  order 
granting  a  stay  pending  an  appeal  to  this  court,  which  stated: 
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''  Upon  the  foregoing  papers,  this  motion  for  a  stay  pending 
appeal  is  granted  upon  condition  that  the  appellant,  Max 
Brown,  file  a  surety  company  bond  in  the  sum  of  (1,500.00 
within  three  days  from  date  hereof,  conditioned  that  if  the 
order  appealed  from  be  affirmed  he  will  without  delay  pay 
the  amoimt  named  in  the  order  appealed  from,  with  all  costs 
and  disbursements  incident  thereto;  that  he  will  not  appeal 
from  the  decision  if  adverse  to  him;  that  he  will  notice  said 
appeal  for  and  argue  same  at  the  October,  1915,  term,  and 
that  he-  will  pay  ten  dollars  costs  of  this  motion  within  three 
days  after  entry  of  this  order.  J.  W.  G., 

"J.  s.  cr 

In  spite  of  the  above  stipulation,  an  appeal  was  taken 
to  the  Court  of  Appeals  from  the  order  of  affirmance  of  this 
court.  A  motion  to  dismiss  such  appeal  on  the  ground  that 
the  appellant  had  stipulated  not  to  appeal  to  the  Court  of 
Appeals  was  thereafter  granted.  The  respondent  contends 
that  the  stipulation  was  not  binding  oil  him,  for  the  reason 
that  it  was  signed  by  his  son,  and  that,  on  being  informed 
of  it  he  immediately  repudiated  the  same.  He  further  claims 
that  the  stipulation  is  invalid  "  for  the  reason  that  a  party 
cannot  stipulate  away  a  right  to  appeal."  The  Court  of 
Appeals  has  apparently  adjudicated  the  question  of  its  validity, 
and  the  respondent,  having  taken  advantage  of  the  stay,  is 
not  in  a  position  to  avoid  the  responsibility  imposed  by  the 
stipulation. 

In  our  opinion,  the  specifications  of  the  charges  above  set 
forth  have  been  fully  sustained  by  the  evidence.  The  report 
of  the  referee  is  disapproved  as  to  such  charges,  and  this 
court  finds  as  matter  of  fact  that  they  are  sustained,  and 
that  the  respondent  has  been  guilty  of  gross  misconduct  in 
his  profession,  firsty  by  making  a  false  affidavit  with  intent 
to  deceive  the  court;  second^  by  improper  collection  of  rents 
due  to  a  receiver  appointed  by  the  court,  by  refusing  and 
neglecting  to  pay  over  upon  demand,  and  by  converting  a 
large  part  thereof  to  his  own  use;  third,  by  making  a  false 
statement  in  his  letter  to  the  receiver  that  the  court  had 
made  an  allowance  to  him  of  $1,000;  and,  fourth,  by  violating 
a  written  stipulation.    The  conduct  of  which  he  is  foimd 
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guilty  is  of  such  a  nature  as  to  demonstrate  his  unfitness  to 
remain  in  the  profession  of  the  law,  and  he  should  be  and 
hereby  is  disbarred. 

LAUomiiNy  Scott,  Dowling  and  Sbitth,  JJ.,  concurred. 

Respondent  disbarred.    Order  to  be  settled  on  notice. 


In  the  Matter  of  Harrison  E.  Hott,  an  Attorney,  Respondent. 

First  Department,  Jane  15, 1017. 

Attorney  at  law  disbarred. 

Attorney  at  law  disbarred  in  that,  after  his  election  as  director  of  a  fraternal 
benefit  association,  he  aided  and  abetted  a  conspiracy  to  loot  the  treasury 
of  the  association  by  appropriating  securities,  etc. 

DisciPUNARY  PROCEEDINGS  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

Einar  Chrystie  [John  NeviUe  Boyle  of  counsel],  for  the 
petitioner. 

Samuel  H.  WandeU,  for  the  respondent. 

Clarke,  P.  J.: 

The  facts  about  which  there  is  no  dispute  have  been 
substantially  found  by  the  learned  official  referee  as  follows: 

The  respondent  was  admitted  to  practice  at  the  General 
Term  of  the  Supreme  Coiuli,  coimty  of  Monroe,  in  October, 
1883,  and  was  practicing  in  the  First  Judicial  District  at 
the  time  he  committed  the  acts  charged  against  him.  He 
was  also  admitted  to  practice  in  the  State  of  Colorado  where 
he  had  lived  for  about  twenty  years.  In  1910  he  had  become 
acquainted  with  one  Eugene  C.  May  and  Joseph  E.  Blackburn, 
two  general  promoters,  and  all  three  had  their  offices  in  the 
same  suite.  He  was  told  by  May,  in  a  general  way,  that 
May  and  Blackburn  were  arranging  to  get  control  of  various 
fraternal  oi^anizations  for  the  purpose  of  merging  and  rein- 
sumg  them ;  that  they  were  thinking  of  taking  up  the  Keystone 
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Guard  of  Pennsylvania  and  that  in  this  connection  respondent 
could  be  utilized.  At  Blackburn's  request  respondent  examined 
the  laws  of  Pennsylvania  and  rendered  him  a  written  opinion 
as  to  the  control  of  the  Insurance  Commissioner  over  fraternal 
orders.  At  May's  request  he  attended  with  May  and  Black- 
bum  the  biennial  convention  of  the  Keystone  Guard  at  Denver, 
Colo.,  in  June,  1910,  and  was  present  when  the  amendment 
to  the  constitution  was  passed  authorizing  the  trustees  to 
sell  or  exchange  securities  belonging  to  the  organization  upon 
the  authority  of  the  board  of  directors.  While  there  respondent 
asked  May  what*  the  plan  was.  May  told  him  that  it  was  a 
question  of  getting  control  of  several  fraternal  orders  for 
the  purpose  of  turning  them  over  to  another  company  to 
get  a  commission  of  fifty  per  cent  of  the  first  year's  premiums 
turned  in;  that  the  object  of  acquiring  control  was  for  the 
purpose  of  being  able  to  deliver  the  Keystone  Guard  to  the 
company  in  which  it  was  to  be  reinsured  and  that  it  required 
five  of  the  nine  directors  to  acquire  control;  that  the  outgoing 
directors  would  have  to  be  paid  for  their  resignations  and 
giving  up  lucrative  positions;  that  the  five  to  replace  them 
would  be  respondent,  Blackburn,  May  and  two  others  and 
that  the  respondent  would  be  required  to  act  as  a  director 
in  such  a  way  sa  May  and  Blackburn  could  use  him. 
Respondent  inquired  how  he  would  be  reimbursed,  to  which 
May  said,  "  We  will  have  to  get  this  one  first  and  then  several 
others,"  and  that  when  the  time  came  respondent  would  be 
taken  care  of.  A  few  days  after  Blackburn  had  returned 
from  Denver  he  told  respondent  that  he  was  arranging  for 
a  loan  and  asked  respondent  to  meet  Ridgway,  the  attorney 
for  the  party  from  whom  Blackburn  expected  to  get  the  loan. 
Blackbiun  requested  respondent  to  take  the  written  opinion 
about  the  Pennsylvania  laws  and  a  copy  of  the  resolution 
passed  at  Denver  and  consult  with  Ridgway.  Respondent 
met  Ridgway  to  whom  he  furnished  the  papers  requested 
by  Blackburn.  So  far  as  respondent  was  concerned  he  imder- 
stood  that  Blackbiu'n  was  borrowing  the  money.  Respondent 
was  told  by  Ridgway  that  his  man  took  a  flyer  once  in  a  while. 
The  Keystone  Guard  had  nine  directors  and  three  trustees. 
When  the  necessary  resignations  had  been  arranged  respondent 
was  elected  a  director  and  trustee.    May  was  elected  chairman 
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of  the  board  of  trustees  and  the  third  was  a  man  named 
Gray.  Blackburn,  May  and  he  were  also  elected  directors  as 
was  also  one  Holland.  Blackburn  was  also  elected  treasurer. 
On  June  27,  1910,  the  respondent  and  the  two  other 
trustees  signed  and  deUvered  to  Blackburn  the  following 
authorization: 

"  Athens,  Penna.,  June  27 y  1910. 
"  Mr.  J.  E.  Blackburn: 

"You  are  hereby  authorized  to  sell  or  exchange  any  or 
all  of  the  securities  of  the  Keystone  Guard  now  held  by  us 
as  Trustees,  and  accoimting  to  us  therefor  As  such  Trustees. 

"  EUGENE  C.  MAY,  Chairman, 
"  HARRISON  E.  HOYT, 
"  J.  F.  GRAY." 

Thereafter  an  important  meeting  took  place  at  Athens, 
Penn.,  which  was  the  home  office  of  the  Keystone  Guard,  a 
fraternal  insurance  company  organized  imder  the  laws  of 
Pennsylvania,  on  July  8,  1910,  at  a  bank  where  the  securities 
of  the  guard  were  kept.  Among  others.  May,  Blackbiun 
and  the  respondent  were  present  and  also  David  S.  Mills, 
president  of  the  Audubon  National  Bank,  and  his  attorney, 
Ridgway.  Haverly,  one  of  the  outgoing  directors  and  retiring 
treasurer,  was  also  present.  Stanton,  one  of  the  outgoing 
directors,  had  advised  respondent  that  the  three  new  trustees 
of  whom  respondent  was  one  and  May,  chairman,  had  had 
their  bonds  accepted  by  a  surety  company  and  had  qualified. 
Haverly  brought  the  securities  into  the  room  from  the  safety 
deposit  vault  in  two  boxes  which  were  placed  in  front  of 
May  who  asked  to  have  them  checked.  A  printed  Ust  was 
produced  and  the  securities  were  checked  up  with  that  list. 
May  called  off  the  securities  to  respondent  who  did  the 
checking.  On  May's  request  respondent  wrote  out  a  list  of 
the  securities  from  what  May  read,  of  which'  respondent 
made  a  copy.  Exhibits  5  and  6  are  two  sheets  constituting' 
the  face  and  back,  respectively,  of  a  bill  of  sale,  dated  Jime 
8,  1910,  made  by  May  and  Hoyt,  as  trustees,  witnessed  by 
Ridgway,  of  securities  in  the  schedule  which  appears  at  the 
back.  The  consideration  recited  is  one  dollar  and  other  good 
and  valuable  considerations.    The  bill  of  sale  runs  to  Black- 
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bum.  The  securities  appear  to  be  all  of  the  securities  men- 
tioned in  the  report  of  the  officers  to  the  biennial  convention 
held  at  Denver.  Respondent  executed  this  bill  of  sale  after 
the  securities  were  brought  out.  It  was  also  executed  and 
acknowledged  by  May  at  the  same  time.  There  was  no 
consideration  for  the  bill  of  sale.  Receipts  were  given  to  the 
outgoing  trustees  for  the  securities.  Then  from  the  bulk  of 
the  securities  covered  by  said  bill  of  sale,  (100,000,  par  value, 
of  bonds  were  selected  and  offered  to  Mills.  He  and  his 
attorney,  Ridgway,  examined  them  and  they  were  pronoimced 
by  Mills  to  be  all  right.  They  were  then  deUvered  to  Ridgway 
who  gave  a  receipt  for  them  as  having  been  delivered  to  him 
by  May  and  Hoyt.  Mills  thereupon  produced  S50,000  in 
money  which  he  handed  to  Ridgway  who  gave  it  to  Blackburn; 
the  latter  in  turn  gave  it  to  Haverly,  who  was  sitting  in  the 
same  room,  who  thereupon  proceeded  to  count  it  and  then 
accepted  it.  In  doing,  so  Haverly  announced  that  he  had 
consulted  an  attorney  with  reference  to  the  legality  of  his  and 
his  associates  accepting  $50,000  as  compensation  for  giving 
up  their  offices,  and  that  he  had  been  told  it  was  proper  and 
legal,  provided  none  of  the  money  to  be  paid  came  out  of  the 
Keystone  Guard  assets,  and  he  also  inquired  of  Blackburn, 
May,  Mills,  Ridgway  and  the  respondent  whether  any  of  the 
securities  of  the  Keystone  Guard  had  been  pledged  for  the 
loan,  to  which  all  answered  "no,"  except  the  respondent,  who 
said,  "  not  to  my  knowledge." 

Thus  it  will  be  seen  that  at  the  time  Haverly  received  the 
$50,000  he  was  no  longer  treasurer  of  the  organization,  and 
had  resigned  his  other  position,  so  that  the  pajrment  of  the 
$50,000  to  Haverly  for  the  benefit  of  the  outgoing  directors 
and  the  surrender  of  $100,000  securities  to  MiUs  were  made 
after  Blackbiun  and  his  associates  were  in  control  and  had 
qualified.  The  respondent  subsequently  received  from  Black- 
bum,  after  consultation  with  May,  the  sum  of  $5,000  for  his 
services  generally  in  addition  to  his  expenses.  A  month  or 
two  after  July  8,  1910,  Stanton  came  to  respondent's  office 
to  see  Blackburn;  not  finding  him  in,  Stanton  spoke  to  respond- 
ent asking  in  substance  whether  Blackburn  was  making 
arrangements  to  pay  the  other  $50,000.  Stanton  told  respond- 
ent that  the  arrangement  was  that  Blackburn  was  to  pay 


Digitized  by  V^OOQ IC 


574  Matter  of  Hoyt. 


First  Department,  June,  1917.  [VoL  17a 

$100,000,  of  which  he  had  only  paid  $50,000  and  had  given 
his  note  for  the  other  $50,000.  Respondent  called  this  con- 
versation to  Blackburn's  attention  when  he  came  in,  and 
Blackburn  said,  ''  that's  all  right,  I  am  paying  those  fellows 
for  giving  up  their  positions." 

This  whole  transaction  turned  out  disastrously.  Black- 
bum's  reinsurance  plan  failed  and  a  receiver  was  appointed 
for  the  Keystone  Guard.  An  action  was  brought  by  said 
receiver  against  the  Audubon  National  Bank  to  recover 
the  value  of  the  securities  which  had  been  wrongfully  delivered 
to  Mills  by  Blackburn.  This  action  resulted  in  a  judgm^it 
in  favor  of  the  plaintiff  in  the  sum  of  $50,000,  which,  how- 
ever, has  not  been  collected  as  the  Audubon  National  Bank 
went  into  liquidation. 

The  respondent  seeks  to  meet  the  charge  which  characterizes 
the  transactions  participated  in  by  him  as  described,  as  con- 
stituting professional  misconduct,  by  claiming  and  testif3ang 
in  substance  that  he  was  only  a  dimimy  trustee  and  director 
by  the  grace  of  May  and  Blackburn;  that  he  had  faith  in  them 
and  acted  for  them  as  directed  by  them;  that  neither  of  them 
had  informed  him  as  to  the  real  nature  of  the  agreement  with 
Mills,  pursuant  to  which  the  $50,000  was  paid  and  the  securities 
of  the  Keystone  Guard  were  pledged  therefor,  and  that  he 
acted  throughout  in  complete  ignorance  thereof  and  in  the 
belief  that  every  thing  was  all  right  and  legitimate. 

The  learned  referee  concludes  as  follows:  "  I  fail  to  see 
that  this  claim  and  testimony  can  be  held  in  view  of  all  the 
facts  and  circumstances  disclosed  to  amount  to  an  exonera- 
tion of  the  respondent.  He  knew  that  May  and  Blackburn 
had  agreed  to  pay  the  majority  of  the  Board  of  Directors  of 
the  Keystone  Guard  for  their  resignations;  he  knew  that 
they  had  no  money;  he  knew  that  Blackburn  had  attempted 
to  borrow  money  from  a  client  of  Ridgway,  and  in  fact  had 
assisted  somewhat  in  procuring  the  loan  by  discussing  the 
legal  affairs  of  the  Keystone  Guard  with  Ridgway;  he  knew 
that  at  the  time  the  securities  were  handed  over  to  Mills 
the  outgoing  directors  had  resigned,  but  had  not  yet  been 
paid  for  giving  up  what  to  them  were  lucrative  positions; 
and  he  knew  that  he  himself  had  qualified  as  director  and 
trustee.    As  such  director  and  trustee  it  was  his  duty  to  make 
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full  inquiries  into  the  particulars  of  the  transaction  about 
to  be  consununated  with  Mills  ajad  to  prevent  its  consum- 
mation if  he  should  find  that  the  proposition  was  to  pledge  the 
securities  of  the  corporation  to  Mills  in  order  to  enable  Blacks 
bum  to  procure  a  loan  with  which  to  pay  his  personal  obliga- 
tion to  persons  who  had  resigned  at  his  request.  The  discharge 
of  this  duty  became  all  the  more  important  when  Haverly 
asked  the  question  whether  the  securities  of  the  corporation 
were  to  be  pledged. 

'VThe  consunmiation  of  the  transaction  in  the  manner 
hereinbefore  detailed  should  of  itself  have  aroused  the  sus- 
picion of  the  respondent  as  an  experienced  legal  adviser. 
The  conclusion  is  therefore  unavoidable  that  the  respondent, 
by  omitting  to  make  proper  inquiry  and  participating  in  the 
carrying  out  of  the  scheme  of  Blackburn  to  the  extent  here- 
inbefore described,  was  guilty  of  conduct  imbecoming  an 
attorney  and  coimsellor-at-law,  even  if  he  had  no  actual 
knowledge  of  the  agreement  between  Blackburn  and  Mills  and 
Ridgway  to  the  effect  that  the  securities  were,  to  be  pledged. 

''  It  is  true  that  some  time  thereafter  the  respondent  assisted 
the  receiver  of  the  Keystone  Guard,  who  brought  several 
actions  to  recover  for  the  conversion  of  the  secmities  in 
question,  by  making  a  free  statement  of  all  he  knew  about  the 
transactions;  and  it  is  also  true  that  in  the  coiu'se  of  the  trial 
of  the  indictment  against  Mills  and  others  in  the  United 
States  District  Court,  for  the  Southern  District,  the  respondent 
was  a  witness  for  the  prosecution,  but  these  matters  do  not 
amount  to  exoneration,  but  only  constitute  mitigating 
circumstances/' 

It  should  also  be  stated  that  respondent  has  submitted  a 
number  of  testimoniab  as  to  his  character  and  has  also 
volimtarily  refrained  entirely  from  the  practice  of  the  law 
since  the  filing  of  the  complaint  before  the  grievance  com- 
mittee of  the  Association  of  the  Bar. 

The  general  scheme  of  adroit  and  imscrupulous  men  who 
by  their  manipuations  secure  control  of  a  financial  insti- 
tution and  then  make  use  of  the  securities  of  that  institu- 
tion to  pay  their  personal  obligations  incurred  in  the  process 
of  acquiring  control  is  unhappily  a  familiar  incident  in  the 
recent  financial  history  of  this  coimtry.    The  wreck  and  ruin 
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following  in  the  wake  of  such  transactions  is  also  too  frequent 
to  excite  surprise.  Respondent  has  been  long  at  the  bar  and 
can  plead  neither  youth  nor  professional  inexperience.  He 
was  not  the  mere  legal  adviser  of  the  master  minds  of  this 
transaction,  but  became,  upon  his  own  confession,  their  pliant 
tool  in  putting  it  through,  and  he  did  this  for  a  monetary 
consideration.  He  allowed  himself  to  be  elected  a  director 
of  the  corporation  and  one  of  the  three  trustees  of  its  assets. 
Ignoring  the  fiduciary  obligation  personally  assumed  by  him 
to  the  corporation,  he  did  what  he  was  bid  to  do  by  Blackburn 
and  May.  He  thus  aided  and  abetted  in  the  most  material 
way  the  carrying  out  of  the  conspiracy;  he  actually  participated 
in  the  important  details  by  which  the  treasury  was  looted. 
It  is  incredible  that  he  did  not  imderstand  fully  what  was 
transpiring  in  the  directors'  room  of  the  bank  at  Athens,  when 
he  was  examining  and  checking  up  the  securities  of  the 
corporation,  making  lists  and  copies  thereof,  executing  bills 
of  sale  and  witnessing  the  transfer  of  a  large  block  of  said 
securities  and  the  handing  over  to  his  office  associates  the 
money  which  he  knew  theretofore  they  had  been  attempting 
to  borrow  from  Mills. 

It  is,  of  course,  conceivable  that  he  did  not  foresee  the 
disaster  which  was  to  follow,  and,  conscience  stricken,  there- 
after testified  in  the  criminal  and  civil  proceedings.  Whether 
with  full  knowledge  he  took  part  in  this  scheme,  or  was  so 
dense  as  not  to  appreciate  what  was  going  on  under  his  very 
eyes,  it  is  equally  unsafe  to  allow  hirn  to  continue  to  hold 
himself  out  as  a  member  of  the  learned  and  honorable  pro- 
fession of  the  law. 

Upon  this  record  we  are  forced  to  approve  the  conclusion 
of  the  learned  official  referee  and  are  of  the  opinion  that  the 
respondent  should  be  and  he  hereby  is  disbarred. 

Scott,  Smith,  Page  and  Davis,  JJ.,  concurred. 

Respondent  disbarred.    Order  to  be  settled  on  notice. 
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In  the  Matter  of  Herman  C.  Pollock,  an  Attorney, 
Respondent. 

First  Department,  June  16, 1917. 

Attorney  at  law  censured  —  conversion  of  money  belonging  to  client. 

Attorney  at  law  censured  for  converting  to  his  own  use  money  coUected 
for  his  client,  and  also  money  paid  to  him  by  the  client  for  deposit  in 
court. 

Disciplinary  proceedings  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

Einar  Chrystie  [Harry  Crane  of  counsel],  for  the  petitioner. 

/.  Gainsburg,  for  the  respondent. 

Clarke,  P.  J.: 

The  respondent  was  admitted  to  the  bar  in  January,  1910. 
The  petition  contains  two  separate  charges  of  misconduct, 
which  are  as  follows: 

"  (a)  On  or  about  July  29,  1915,  the  respondent,  while 
acting  as  an  attorney  for  one  Joseph  J.  Yabroudi,  collected 
the  siun  of  $139.91,  the  net  proceeds  of  a  judgment  obtained 
in  Yabroudi's  behalf  in  the  State  of  Ohio.  The  respondent 
converted  this  money  to  his  own  use  and  up  to  December  27, 
1915,  concealed  from  his  client  the  fact  that  the  money  had 
been  collected.  On  December  27,  1915,  the  respondent 
then  admitted  that  he  had  received  the  money  and  promised 
to  accoimt  therefor  within  a  few  days.  On  January  3,  1916, 
respondent  paid  to  Yabroudi  $87.91,  that  being  the  amount 
collected  less  respondent's  fees  for  services  rendered.  The 
respondent  at  no  time  had  any  claim  or  lien  upon  the  said 
sum  of  $87.91. 

"  (b)  In  April,  an  action  for  rent  brought  by  one  Gabriel 
against  Yabroudi  was  pending  in  the  Municipal  Court  of 
the  City  of  New  York  and  Yabroudi  then  gave  respondent, 
who  was  acting  as  his  attorney,  the  sum  of  $22  to  be  deposited 
in  Court  in  connection  with  said  action.  The  respondent 
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failed  to  deposit  the  money,  although  he  had  agreed  to  do  so, 
but  converted  it  to  his  own  use. 

"On  August  5,  1915,  Yabroudi,  having  learned  that  the 
money  had  not  been  deposited  in  Court,  demanded  the  return 
thereof  from  the  respondent,  who  then  gave  Yabroudi  a 
check  for  $22  which  was  returned  impaid  by  the  bank  on 
which  it  had  been  drawn,  as  there  were  not  sufficient  funds 
in  respondent's  account  to  meet  it.  The  check  was  again 
deposited  on  August  11,  1915,  and  again  returned  by  the 
bank  for  the  same  reason.  Thereafter  several  demands  for 
the  money  were  made  upon  the  respondent,  and  in  September, 
1915,  he  paid  it. 

"  The  respondent  had  no  claim  or  lien  upon  the  siud  sum 
of  $22." 

With  respect  to  the  first  charge,  designated  (a)  the  respond- 
ent admitted  the  receipt  of  the  $139.91  by  check  early  in 
August,  1915,  and  that  he  cashed  the  same  at  the  hotel  at 
Himter,  N.  Y.,  where  he  was  then  stopping,  and  dealt  with 
at  least  a  part  of  the  proceeds  as  if  they  were  his  own.  He 
testified,  however,  that  he  informed  Yabroudi  of  the  receipt 
of  the  money  upon  his  return  to  New  York  city  about  August 
15,  1915;  that  Yabroudi  then  owed  him,  for  professional 
services  other  than  those  rendered  in  the  collection  of  the 
said  $139.91,  which  he  sought  to  deduct  from  the  collection; 
and  that  intermediate  the  receipt  of  the  money  and  the  pay- 
ment of  the  balance  of  $87.91  to  Yabroudi  on  January  3, 1916, 
he  had  numerous  heated  discussions  with  Yabroudi  with  refer- 
ence to  his  claims  for  compensation  out  of  the  sum  collected. 

While  Yabroudi  admitted  that  the  respondent  had  per- 
formed services  for  him  in  various  other  matters,  and  that 
there  was  a  ''running  accoimt  "  between  them,  he  denied  that 
he  was  indebted  to  the  respondent  in  any  sum  whatever  at 
the  time  he  intrusted  him  with  the  collection  in  question, 
or  that  the  respondent  informed  him  that  the  same  had  been 
made  until  January  3,  1916. 

Considering  the  evidence  in  the  light  most  favorable  to 
the  respondent,  we  fully  concur  with  the  conclusion  of  the 
learned  official  referee  that  he  has  been  guilty  of  a  course  of 
procedure  repeatedly  condemned  by  this  court.  As  stated  in 
Matter  of  Evans  (169  App.  Div.  502):   "  It  matters  not  that 
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respondent  and  his  client  were,  for  some  time,  imable  to  agree 
as  to  the  amount  to  be  paid,  or  that  respondent,  as  he  claims, 
could  at  any  time  have  made  good  the  amoimt,  even  if  it  had 
been  lost  in  speculation.  The  offense  of  which  respondent 
was  guilty,  and  it  is  a  serious  one,  was  in  dealing  with  his 
client's  money  as  if  it  were  his  own,  and  in  subjecting  it  to 
any  risk  of  loss  whatever/' 

With  respect  to  the  second  charge  (b)  it  appears  that  the 
respondent  represented  Yabroudi  in  two  actions  brought 
against  him  by  one  Gabriel  in  the  Municipal  Court  to  recover 
one  hundred  and  eighty  dollars  and  fifty  dollars  respectively. 
Yabroudi  denied  that  there  was  any  money  due  from  him  on 
accoimt  of  the  first  cause  of  action,  but  conceded  an  indebted- 
ness of  twenty-two  dollars  on  the  second  cause  of  action.  The 
respondent  admitted  the  receipt  of  twenty-six  dollars  and 
fifty  cents  from  Yabroudi  about  a  week  before  the  return 
day,  twenty-two  dollars  of  which  was  for  deposit  in  court. 
Instead,  he  deposited  the  money  in  his  bank  and  on  the  day 
before  the  return  day  gave  his  clerk,  one  Brady,  a  check  for 
twenty-six  dollars  and  fifty  cents  with  instructions  to  cash  the 
same  and  deposit  the  cash  in  court,  twenty-two  dollars  thereof 
as  a  tender  imder  the  second  cause  of  action  and  the  balance 
as  a  jury  fee.  Brady  neglected  to  cash  the  check  but  on  the 
call  of  the  calendar  offered  to  deposit  it  with  the  clerk  of  the 
court.  The  clerk  refused  to  accept  the  check,  and  later  in 
the  same  day  refused  also  to  accept  a  tender  of  cash  because 
not  made  on  the  call  of  the  calendar.  The  actions  were 
tried  in  May,  1915. 

The  respondent  testified  that  he  advised  Yabroudi  of 
the  unsuccessful  attempt  to  deposit  the  check  in  court  as  a 
tender,  and  that  the  latter  consented  that  he  retain  the 
twenty-six  dollars  and  fifty  cents  on  account  of  services 
rendered  for  which  he  had  not  been  paid.  He  claims  to  have 
given  Yabroudi  the  two  checks  for  twenty-two  dollars  each, 
the  first  of  which  was  returned  for  lack  of  funds,  in  response 
to  the  latter's  request  for  a  loan.  Yabroudi  denied  that  he 
consented  to  the  retention  of  the  money,  or  that  he  was 
informed  by  the  respondent  of  the  latter's  failure  to  deposit 
the  same,  in  court  xmtil  after  he  had  learned  of  such  failure 
from  the  plaintiff's  attorney  in  negotiations  for  the  payment 
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of  the  judgment.  He  testified  that  he  then  demanded  the 
return  of  the  money  from  the  respondent,  and  received  the 
first  check  for  twenty-two  dollars. 

The  learned  official  referee  has  reported  that  in  his  opinion 
Yabroudi  did  not  consent  to  the  retention  of  the  money  by 
the  respondent.  We  think  his  conclusion  amply  sustained 
by  the  evidence.  In  applying  to  his  own  use  moneys  received 
from  his  client  for  a  specific  purpose,  the  respondent  has  been 
guilty  of  a  breach  of  trust  which  cannot  be  overlooked  by  this 
court,  irrespective  of  the  injury  wrought  to  the  client  in  an 
individual  case.  In  view,  however,  of  the  respondent's  few 
years  at  the  bar,  his  moderate  demands  upon  Yabroudi  and 
the  latter's  unreasonable  attitude  throughout  his  relation- 
ship with  the  respondent,  we  are  disposed  to  accept  the  recom- 
mendation of  the  learned  official  referee  that  moderate  dis- 
cipline will  serve  the  ends  of  justice. 

The  respondent  should  be  and  hereby  is  censured  for  his 
misconduct. 

Scott,  Smith,  Page  and  Davis,  JJ.,  concurred. 

Respondent  censured.    Order  to  be  settled  omiotice. 


In  the  Matter  of  John  M.  Coleman,  an  Attorney,  Respondent. 

First  Department,  Jane  15,  1917. 

Attorney  at  law  suspended  for  conversion  of  moneys  delivered  to 
hizn  for  use  in  paying  referee's  fees  —  circumstances  not  excusing 
misconduct  —  intent  to  repay,  no  excuse. 

Attorney  at  law  suspended  from  practice  for  converting  to  his  own  use 
moneys  paid  to  him  to  be  deposited  with  a  referee  in  payment  of  the 
latter's  fees  and  disbursements,  so  as  to  secure  the  delivery  of  the  referee's 
report. 

Failure  to  so  apply  such  money  is  not  excused  by  the  fact  that  a  doubt 
existed  in  the  mind  of  the  attorney  and  his  associate  as  to  the  soundness 
of  the  referee's  conclusions,  and  by  the  fact  that  pending  disciplinary 
proceedings  had  disrupted  his  business  and  left  him  in  a  highly  agitated 
state  of  mind. 

Under  no  circumstances  is  an  attorney  warranted  in  using  his  client's  money 
as  his  own,  and  an  intent  to  repay  is  no  excuse  for  such  misoonduot. 
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DisciPLiNABT  PROCEEDINGS  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

Einar  Chryatie,  for  the  petitioner. 

George  E.  Quigley,  for  the  respondent. 

Clarke,  P.  J.: 

The  respondent  was  admitted  to  the  bar  in  July,  1906. 
Upon  a  charge  of  unprofessional  conduct  preferred  by  the 
present  petitioner,  this  court,  on  December  30,  1915,  directed 
that  he  be  suspended  from  practice  for  six  months,  and  an 
order  to  that  effect  was  entered  on  January  25,  1916.  {Matter 
of  Colemariy  170  App.  Div.  537.)  Prior  to  the  expiration 
of  such  term  of  suspension,  a  supplemental  petition  was  filed 
against  the  respondent  which  charges,  in  substance,  that  he 
converted  to  his  own  use  the  sum  of  $218  which  he  received 
from  Messrs.  Murray,  Prentice  &  Rowland  upon  the  distinct 
understanding  that  the  said  sum  was  to  be  used  solely  for  the 
purpose  of  paying  the  fees  and  disbursements  of  the  referee 
in  a  proceeding  conducted  by  him  in  behalf  of  the  Cornell 
Construction  Company,  for  which  Murray,  Prentice  & 
Howland  were  acting  as  general  counsel. 

It  appears  that  in  April,  1915,  the  respondent  called  upon 
William  Roberts,  an  attorney  associated  with  the  firm  of 
Murray,  Prentice  &  Howland,  general  counsel  for  the  Cornell 
Construction  Company,  and  informed  Roberts  that  there 
were  certain  funds  on  deposit  in  the  office  of  the  chamber- 
lain of  the  city  of  New  York,  which  might  be  collected  by 
the  company  upon  its  claim  against  one  Flora  Sawyer. 
Negotiations  were  thereafter  had  resulting  in  the  retainer  of 
the  respondent  by  the  company  for  the  purpose  of  making 
the  collection,  it  being  agreed  that  the  respondent  should 
receive  forty  per  cent  of  the  amount  collected  in  payment  for 
his  services. 

The  respondent  thereupon  commenced  a  surplus  money 
proceeding  in  the  Supreme  Court  in  which  a  referee  was 
appointed  to  determine  the  ownership  of  the  moneys  on  deposit 
with  the  city  chamberlain.  Thereafter,  in  the  summer  of 
1915,  the  referee  notified  the  respondent  that  he  intended 
to  report  to  the  court  that  the  Cornell  Construction  Company 
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was  entitled  to  the  money,  but  stated  that  he  would  not 
deliver  his  report  until  his  fees,  as  referee,  and  disbursements, 
amoimting  in  all  to  $218,  were  paid. 

In  November,  1915,  the  respondent  informed  Roberts  of 
the  status  of  the  proceedmgs,  and  that  he,  the  respondent, 
was  unable  to  advance  the  money  to  cover  the  fees  and  dis- 
bursements of  the  referee.  The  matter  was  taken  under 
consideration  by  Murray,  Prentice  &  Howland,  who,  on 
November  10,  1915,  sent  respondent  a  check  for  $218,  payable 
to  his  order,  to  cover  the  same.  The  respondent  contended 
before  the  official  referee  that  this  pajrment  to  him  was  not 
specifically  for  pa3rment  over  to  the  referee,  but  was  to  reim- 
burse him  when  he  should  determine  to  pay  the  referee  the 
sum  due.  He  has  apparently  abandoned  such  claim  before 
this  court,  however,  and  the  evidence  clearly  shows  that  the 
check  was  delivered  to  the  respondent  for  the  specific  pur- 
pose of  enabling  him  to  pay  the  referee  and  procure  the  filing 
of  the  report. 

Instead  of  using  the  check  for  this  purpose,  the  respondent 
concededly  deposited  it  in  his  bank  and  used  the  proceeds 
as  his  own.  His  bank  accoimt,  which  was  offered  in  evidence, 
shows  that  whereas  his  balance  on  the  day  he  received  the 
check  amoimted  to  only  about  $30,  he  immediately  upon  the 
deposit  of  the  check  drew  and  cashed  checks  aggregating 
$130.  He  made  no  pa3rment  whatever  to  the  referee  untU 
January  12,  1916,  when  he  gave  him  $120  in  cash  and  his 
check  for  $98  drawn  upon  the  Empire  Trust  Company. 
Whether  this  check  was  formally  presented  for  payment  and 
dishonored  does  not  appear,  but  the  respondent  makes  no 
pretense  that  he  had  sufficient  fimds  on  deposit  to  meet  it, 
testifying  that  he  told  the  referee,  "  Now,  I  will  protect 
this  check,  and  when  this  is  done,  why  I  want  you  to  file 
the  report." 

After  sending  the  check  for  $218  to  the  respondent,  Roberts 
heard  nothing  further  regarding  the  matter  until  January, 
1916,  when  he  learned  through  an  attorney  associated  with 
the  respondent  in  the  proceeding  that  the  referee  had  not 
filed  his  report  for  the  reason  that  his  fees  and  disbursements 
had  not  been  paid  in  full.  The  respondent  then  admitted 
to  Roberts  that  he  had  paid  the  referee  only  $120  in  addition 
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to  the  check  for  $98,  which  had  not  been  made  good,  and 
Murray,  Prentice  &  Howland  forthwith  paid  the  referee  the 
$98  still  due.  They  were  thereupon  substituted  as  attorneys 
in  the  proceeding,  and  the  $98  thus  paid  by  them  was  deducted 
from  the  respondent's  share  of  the  recovery,  amounting  to 
about  $700.  It  appears  from  the  testimony  of  Roberts  that 
the  reason  for  the  substitution  was  rather  the  pending  entry 
of  the  order  suspending  the  respondent  than  by  his  conduct  in 
the  proceeding,  and  that  the  subsequent  details  were  conducted 
by  the  attorney  whom  the  respondent  had  associated  with 
him  in  the  matter. 

The  respondent  explains,  and  seeks  to  excuse  his  failure  to 
promptly  apply  the  proceeds  of  the  check  to  the  use  for  which 
it  was  given  by  the  fact  that  a  doubt  existed  in  the  mind  of 
himself  and  his  associate  as  to  the  soundness  of  the  referee's 
conclusions,  and  by  the  fact  that  the  pending  disciplinary 
proceedings  had  disrupted  his  business  and  left  him  in  a 
highly  agitated  state  of  mind.  We  are  of  opinion,  however, 
that  the  circumstances  disclosed  present  no  excuse  for  the 
misconduct  charged  and  proved.  At  the  time  of  the  receipt 
of  the  check,  and  unknown  to  his  client,  the  learned  official 
referee  had  already  filed  his  report  in  the  original  proceeding, 
finding  the  respondent  guilty  of  misconduct  in  procuring 
moneys  from  a  former  client,  a  poor  woman  ignorant  in 
business  matters,  that  he  might  acquire  for  himself  an  interest 
in  a  mining  venture.  In  such  a  situation  it  might  be  expected 
that  an  attorney,  however  lax  in  the  performance  of  his  duties 
to  clients  theretofore,  would  observe  most  scrupulously  the 
ethics  of  the  profession  in  which  his  privilege  to  membership 
had  thus  been  questioned.  Instead,  we  find  the  respondent 
disregarding  one  of  its  most  fundamental  canons.  Under* no 
circumstances  is  an  attorney  warranted  in  using  his  client's 
money  as  his  own.  A  breach  of  this  rule  is  the  pregnant 
source  of  most  disciplinary  proceedings. 

It  is  not  enough  that  the  respondent  may  have  intended  to 
reimburse  his  client  by  the  subsequent  payment  to  the  referee 
of  the  moneys  due.  Such  an  intent  has  been  repeatedly  held 
to  be  no  excuse  for  an  attorney's  using  his  client's  money  as 
his  own.  Nor  do  we  consider  it  important  that  the  client, 
in  the  matter  imder  consideration,  was  likely  to  suffer,  and  in 
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fact  did  suffer  no  injury  as  a  result  of  the  respondent's  mis- 
conduct. Finding,  as  we  do,  that  the  respondent  is  guilty  of 
the  misconduct  charged,  it  becomes  our  duty  to  appraise  that 
misconduct,  not  with  reference  to  the  injury  sustained  by  the 
client,  but  with  reference  to  the  respondent's  fitness  to  remain 
a  member  of  the  bar. 

Respondent  has  made  a  moving  appeal  for  clemency.  He 
asserts  that  although  overwhelmed  by  disaster  incident  to 
his  former  suspension,  with  a  large  number  of  judgments 
piled  up  against  him,  he  has  refrained  from  taking  advantage 
of  the  bankruptcy  statute  but  has  earnestly  work^  to  reduce 
his  indebtedness  and  has  paid  off  a  considerable  part  thereof, 
and  will  eventually  pay  in  full.  He  further  shows  that  his 
suspension,  which  was  for  six  months,  has  by  the  institu- 
tion of  this  proceeding  been  now  extended  for  a  year  and 
four  months  and  that  he  has  suffered  a  severe  punishment. 
We  are  impressed  with  his  apparent  sincerity  and  are  of 
opinion  that  he  has  learned  his  lesson.  We  think  there  was 
no  dishonest  intention  to  convert  his  client's  money  in  this 
last  case,  because  he  had  an  acknowledged  equity  in  forty 
per  cent  of  the  amount  in  the  hands  of  the  chamberlain  avail- 
able immediately  upon  the  confirmation  of  the  referee's  report. 
He  improperly  used  the  money  intrusted  to  him  for  a  specific 
purpose,  but  under  all  the  circmnstances  we  think  a  further 
suspension  for  six  months,  which  will  make  two  years  in  all, 
will  be  adequate,  and  it  is  so  ordered,  with  leave  to  apply 
for  reinstatement  at  the  expiration  of  that  term  upon  proof 
of  his  compliance  with  the  conditions  to  be  incorporated  in 
the  order  to  be  entered  hereon. 

Laughlin,  Scott,  Davis  and  Shearn,  JJ.,  concurred* 

Respondent  suspended  for  six  months,  with  leave  to  apply 
for  reinstatement  as  stated  in  opinion.  Order  to  be  settled 
on  notice. 


Digitized  by  VjOOQIC 


Matter  op  Branch.  585 


App.  Div.]  First  Department,  June,  1917. 


In  the  Matter  of  Charles  C.  Branch,  an  Attorney, 
Respondent. 

First  Department,  June  15, 1917. 

Attorney  at  law  —  evidence  not  sustaining  charge  of  conversion  — 
attorney  at  law  censured  for  false  statements  before  grievance 
committee  —  purpose  of  disciplinary  proceedings. 

Charges  against  attorney  of  having  converted  his  client's  money  to  his  own 
use  heldf  not  to  have  been  sustained,  it  appearing  that  such  money  received 
in  settlement  of  a  claim  for  the  client  had  been  delivered  to  another  for 
payment  to  the  client. 

Attorney  at  law  severely  censured  for  endeavoring  to  conceal  from  the 
grievance  committee  payments  to  the  complaining  witness  for  the  pur- 
pose of  bu3dng  him  off  and  securing  the  withdrawal  of  charges,  and  for 
the  making  false  statements  upon  the  hearing  denying  such  acts. 

Disciplinary  proceedings  are  instituted  not  for  the  purpose  of  adjusting 
differences  between  attorney  and  client,  or  for  forcing  a  settlement  or 
bringing  about  the  collection  of  moneys  claimed  to  be  due,  but  are  solely 
for  the  purpose  of  maintaining  the  dignity  and  honor  of  the  profession. 
The  purpose  is  to  exercise  the  great  and  summary  power  of  the  court, 
not  for  the  benefit  of  a  complaining  individual,  but  for  the  good  of  the 
community. 

Disciplinary  proceedings  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

Einar  Chrystie  [Guernsey  Price  of  counsel],  for  the  petitioner. 

Burt  L.  Rich,  for  the  respondent. 

Clarke,  P.  J.: 

The  respondent  was  admitted  to  the  bar  in  February, 
1904.  In  March,  1915,  one  John  J.  Sherrock,  had  a  claim 
against  the  Ford  Motor  Car  Company  for  personal  injuries 
he  had  sustained  in  an  accident.  Shortly  after  the  accident 
he  met  one  Edmund  A.  Brown,  who  had  the  privilege  of  a  desk 
in  the  office  of  respondent,  on  the  door  of  which  his  name  was 
painted.  Through  Brown  Sherrock  retained  respondent  on 
April  8,  1915,  upon  a  fifty  per  cent  basis  to  recover  damages 
and  respondent  thereupon  brought  an  action.  Negotiations 
thereafter  ensued  for  a  settlement  with  a  casualty  company 
which  was  adjusting  the  claim  and  a  settlement  was  agreed 
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upon  in  the  sum  of  $225  which  was  paid  by  a  draft  dated 
May  13,  1915,  to  the  order  of  respondent  who  deposited  it 
in  his  bank.  On  the  fourteenth  of  May  respondent  drew  his 
check  to  bearer  for  $125  and  received  the  ciurency  therefor 
and  delivered  the  same  to  Brown,  who  thereafter  gave  to  the 
respondent  a  receipt,  dated  May  fifteenth,  purporting  to  be 
signed  by  Sherrock,  for  the  $125  in  full,  settlement  of  his  case. 
Sherrock  subsequently  made  complaint  to  the  grievance  com- 
mittee of  the  Association  of  the  Bar  stating  that  he  had 
received  but  $80  which  he  said  had  been  paid  to  him  in  small 
amounts  at  different  times.  The  grievance  committee  had 
various  hearings  at  which  the  respondent  appeared  and  finally 
filed  these  charges,  the  first  charge  being  that  respondent  had 
converted  his  client's  money  to  his  own  use.  The  learned 
official  referee  has  reported  that  in  his  opinion  this  charge 
is  not  sustained,  that  respondent  had  sent  $125  to  his  cUent 
by  Brown,  and  was  justified  in  beUeving  that  his  cUent  had 
received  the  same.  Upon  a  careful  review  of  the  testimony 
we  accept  this  finding. 

The  second  charge  grows  out  of  the  conduct  of  the  respondent 
during  the  coiu'se  of  investigation  by  the  grievance  committee. 
On  March  16, 1916,  there  was  a  hearing  before  the  grievance 
committee  which  was  adjourned.  On  March  twenty-fijrst, 
the  respondent  called  at  the  home  of  Sherrock  and  paid  him 
twenty  dollars  and  on  March  twenty-second  he  called  again 
upon  him  and  paid  him  fifty  dolhurs.  Under  said  date  of 
March  twenty-second  Sherrock  wrote  the  grievance  com- 
mittee a  letter  stating  that  he  was  mistaken  in  making  charges 
against  respondent  and  wished  to  withdraw  the  affidavits 
and  dispose  of  the  matter  and  also  wrote  to  the  respondent 
that  he  had  so  written  to  the  grievance  committee.  On 
March  twenty-third  the  respondent  appeared  before  the 
grievance  committee  and  testified,  not  under  oath,  that 
since  the  last  meeting  he  had  not  settled  with  Sherrock,  that 
he  had  not  given  to  him,  or  promised  to  give  to  him,  any 
money.  Thereafter  Sherrock  having  testified  as  to  the  receipt 
by  him  upon  the  two  occasions  of  the  twenty  dollars  and 
fifty  dollars  above  referred  to,  on  March  thirtieth,  the  respond- 
ent again  appeared  before  the  grievance  committee  and 
reiterated  his  former  testimony,  stating  that  it  was  true  and 
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testified  as  follows:  '^  Q.  Then  all  this  story  that  he  has 
told  about  the  payment  to  him  of  $20  and  the  further  pay- 
ment of  $50  is  incorrect?  A.  Yes.  Q.  And  you  did  not  take 
any  receipt  from  him?  A.  No,  sir.  Q.  And  you  did  not  tell 
him  that  you  would  like  to  have  him  write  a  letter  withdrawing 
the  charge?    A.  No." 

The  learned  official  referee  in  his  report  states  as  follows: 

"  The  respondent  on  the  hearing  before  me  testified  in 
explanation  of  the  false  statements  made  by  him  before 
the  Grievance  Conamittee  as  follows: 

" '  There  were  many  questions  asked  me  there  by  several 
different  members  of  the  Conmiittee,  and  I  was  somewhat 
panic-stricken,  and  it  may  be  that  some  of  those  statements 
there  are  —  that  they  are  mis-statements,  some  of  those 
answers.  I  did  not  look  over  the  testimony  there  xmtil  after 
the  proceeding  was  commenced.  In  looking  it  over  I  foimd 
some  of  them  —  I  had  made  some  misstatements.  *  *  ♦ 
I  was  very  much  nervous  and  worked  up  over  the  thing,  over 
this  proceeding.  Q.  Well,  then,  your  best  answer  is  that 
you  were  embarrassed  on  both  the  23rd  and  the  30th?  A.  Yes, 
sir. 

"  This  testimony  of  the  respondent  cannot  be  accepted 
as  a  satisfactory  explanation  and  justify  his  exculpation. 
Conduct  for  which  a  lawyer  may  be  held  to  accoimt  to  the 
court  of  which  he  is  an  officer  is  not  necessarily  limited  to 
transactions  in  which  the  relations  of  attorney  and  client 
exist.  The  proceeding  conducted  by  the  Grievance  Com- 
mittee was  quasi-judicial.  The  natural  consequence  of  the 
false  statements  was  to  deceive  and  mislead  the  Committee, 
and  should  be  held  to  have  been  made  by  the  respondent  for 
that  purpose.  It  is  conduct  by  a  member  of  the  Bar  of  a 
character  that  should  not  be  permitted  to  pass  unrebuked. 
It  is  my  opinion  that  it  constitutes  misconduct  that  renders 
the  respondent  amenable  to  discipline  by  the  Court." 

It  has  been  many  times  held  by  this  court  that  disciplinary 
proceedings  are  instituted  not  for  the  purpose  of  adjusting 
differences  between  attorney  and  cUent  or  for  forcing  a  settle- 
ment or  bringing  about  the  collection  of  moneys  claimed  to  be 
due,  but  are  solely  for  the  purpose  of  maintaining  the  dignity 
and  honor  of  the  profession,  disciplining  unworthy  members 
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thereof  or  vindicating  them  when  unjustly  accused.  The 
purpose  is  to  exercise  the  great  and  summary  power  of  the 
court  not  for  the  benefit  of  a  complaining  individual  but  for 
the  good  of  the  community,  and  to  uphold  the  administration 
of  justice  by  securing  decent  and  upright  conduct  by  the  officers 
thereof.  It  was,  therefore,  a  serious  breach  of  propriety  for  the 
respondent  to  attempt  to  interrupt  the  investigation  of  his 
conduct  by  the  buying  off  of  the  complaining  witness  even 
though  he  might  have  felt  the  complaining  witness  was 
justly  entitled  to  the  moneys  he  paid  to  him  because  of  Brown's 
dereliction  of  duty,  if  such  there  was,  in  failing  to  transmit 
to  him  the  money  given  to  him  for  that  purpose.  It  was  a 
greater  breach  of  right  conduct  to  endeavor  to  conceal  that 
transaction  from  the  grievance  conmiittee  and  to  make  false 
statements  upon  the  hearing  before  it.  The  members  of  the 
committee  were  his  professional  brethren.  They  were 
examining  into  his  professional  conduct,  not  as  prosecutors 
at  that  time  but  endeavoring  preliminary  to  proceedings 
in  court  to  ascertain  whether  there  was  fair  and  just  ground 
for  such  proceedings.  That  conmiittee  not  only  presents 
cases  to  this  court  but  in  innumerable  instances  prevents  the 
presentation  of  groundless  and  unsubstantial  charges  against 
members  of  the  profession  by  its  fair  and  thorough  pre- 
liminary examination.  The  Association  of  the  Bar  of  the 
City  of  New  York  was  incorporated  by  the  Legislature  for 
the  purpose,  inter  alia,  ''  of  maintaining  the  honor  and  dignity 
of  the  profession  of  the  law  "  and  "  increasing  its  usefulness 
in  promoting  the  due  administration  of  justice."  (Laws  of 
1871,  chap.  819.)  Its  constitution  provides  for  a  committee  on 
grievances  which  ''shall  be  charged  with  the  hearing  of  all 
complaints  against  members  of  the  association  and  against 
attorneys  practising  in  the  First  Judicial  District  or  persons 
pretending  to  be  attorneys  or  counsellors  at  law  practising  in 
the  First  Judicial  District,  and  all  complaints  which  may  be 
made  in  matters  affecting  the  interests  of  the  legal  profession, 
the  practice  of  law  and  the  administration  of  justice."  It  has 
long  been  the  practice  of  this  court  to  refer  to  said  committee 
for  investigation,  in  the  first  instance,  complaints  against 
members  of  the  bar  to  see  whether  such  complaints  furnish  suf- 
ficient groimd  for  the  submission  of  formal  charges.    Its  work 
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has  been  of  the  most  important  character  and  has  been  of  great 
assistance  to  the  court.  When  so  proceeding,  as  the  learned 
official  referee  has  well  said,  its  acts  are  quasi  judicial,  for  on 
its  conclusions  formal  charges  are  presented  to  the  court. 
Though  not  under  oath  before  said  committee,  as  a  member 
of  the  bar,  respondent  was  under  the  highest  obligation,  his 
professional  conduct  and  character  being  under  investigation, 
to  be  frank  and  honest.  He  was  neither.  He  attempted  to 
deceive  by  making  false  statements  in  regard  to  material 
matters  then  under  consideration.  This  conduct  threw  grave 
doubt  upon  his  defense  of  the  principal  charge  and  has  caused 
us  to  examine  the  record  in  that  regard  with  great  care. 
While  we  have  concluded  to  accept  the  conclusion  of  the 
learned  official  referee  as  to  that  charge,  we  also  approve  of 
his  conclusion  as  to  the  second  charge. 

The  respondent  states  in  his  brief  that  he  is  duly  penitent, 
appreciates  the  seriousness  of  his  offense  and  has  already  been 
severely  punished. 

In  our  opinion  for  the  misconduct  of  which  he  has  been 
found  guilty  he  should  be  and  hereby  is  severely  censured. 

DowLiNG,  Smith,  Page  and  Shearn,  JJ.,  concm-red. 

Respondent  censured.    Order  to  be  settled  on  notice. 


Edward   Shaw,   Respondent,   v.   The   Ansaldi   Cobipant, 
Inc.,  Vernon  Gastle  and  Irene  Castle,  Appellants. 

First  Department,  June  15,  1917. 

Corporations  —  right  of  directors  and  officers  to  compensation  — 
excessive  salaries  —  right  of  directors  to  declare  dividends  as 
salaries  —  Judgment  creditor's  action  against  directors  —  consid- 
eration for  issuance  of  stock  —  disbursements  not  in  violation  of 
Stock  Corporation  Law,  section  66,  where  corporation  solvent  — 
extent  of  liabUity  of  directors  for  impairment  of  capital  stock  in 
violation  of  Stock  Corporation  Law,  section  28. 

It  is  not  unlawful  for  the  sole  stockholders  of  a  corporation,  who  are  alao 
its  directors,  to  take  from  its  earnings  a  reasonable  amount  for  their 
services,  aside  from  their  failure  to  pay  in  and  retain  unimpaiied  the 
capital  stock. 
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Even  when  exoessiYe  salaries  have  been  voted  to  themselyes  by  said  direct- 
ors, but  in  good  faith  and  without  intent  to  defraud  creditors,  they  may 
be  allowed  to  retain  such  part  thereof  as  wUl  reasonably  compensate  thjsm 
for  their  services  for  the  performanoe  of  which  others  might  have  been 
employed. 

In  an  action  by  a  judgment  creditor  of  a  corporation  who  had  sold  property 
of  the  corporation  on  which  he  held  a  chattel  mortgage,  the  interest  on 
which  had  not  been  paid,  resulting  in  a  deficiency  judgment,  brought 
under  sections  90  and  91  of  the  General  Corporation  Law  to  compel  the 
officers  and  directors  to  account  to  a  receiver  to  be  appointed  on  the  theory 
that  disbursements  of  money  made  by  the  defendants  to  themselves,  as 
salaries,  which  for  that  reason  were  voidable  at  the  instance  of  the  cor- 
poration, may  be  avoided  by  its  creditors  on  the  ground  that  the  capital 
of  the  corporation  was  thereby  impaired  in  violation  of  section  28  of  the 
Stock  Corporation  Law,  a  judgment  cannot  be  sustained  under  section 
55  of  the  Stock  Corporation  Law,  although  the  stock  was  issued  without 
consideration,  because  a  violation  of  said  section  was  not  alleged  and  the 
complaint  was  not  so  amended,  and  for  the  further  reason  that  the  liability 
of  each  of  the  defendants  on  that  theory  would  be  limited  by  section  56 
of  the  Stock  Corporation  Law  to  the  capital  stock  received  by  him. 

The  issuance  of  capital  stock  in  consideration  of  services  to  be  i>6rformed  in 
the  future  is  unauthorized  by  section  55  of  the  Stock  Corporation  Law. 

A  judgment  in  such  an  action  cannot  be  sustained  under  section  66  of  the 
Stock  Corporation  Law  on  the  theory  that  all  disbursements  subsequent 
to  default  in  paying  interest  on  the  plaintiff's  mortgage  after  demand 
were  in  violation  of  the  provisions  of  said  section,  where  the  company 
was  not  financially  embarrassed  when  it  made  default. 

Under  chapter  354  of  the  Laws  of  1901,  amending  what  is  now  section  28  of 
the  Stock  Corporation  Law,  the  liability  of  directors  on  the  ground  that 
the  capital  of  the  corporation  has  been  impaired  is  confined  to  the  loss 
sustained  by  the  corporation  or  its  creditors  by  the  wrongful  declaration 
and  payment  of  dividends. 

Paob,  J.,  and  Clarkb,  P.  J.,  dissented,  with  opinion. 

Appeal  by  the  defendants,  The  Ansaldi  Company,  Inc., 
and  others,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  plaintiiBf,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  31st  day  of  March,  1916,  upon  the  decision 
of  the  court  after  a  trial  at  the  New  York  Special  Term. 

Charles  H.  TiMle  [WiUiam  Klein  with  h\m  on  the  brief], 
for  the  appellants. 

Max  L.  Schallek  [Sam/uel  Strasbourger  with  him  on  the  brief], 
for  the  respondent. 
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Laughun,  J.: 

The  plaintiff  brought  this  action  as  a  judgment  creditor 
of  the  defendant  corporation  to  compel  the  individual  defend- 
ants to  account  to  a  receiver  to  be  appointed  by  the  court, 
on  the  theory  that  as  officers  and  directors  of  the  company 
they  distributed  to  themselves  and  to  one  Ansaldi,  who  was 
its  president,  the  sum  of  $32,999.99,  in  violation  of  their 
duty  and  of  law,  leaving  the  company  without  sufficient 
assets  to  satisfy  the  plaintiff's  claim. 

The  prayer  for  relief  follows  the  provisions  of  sijibdivision 
2  of  section  90  of  the  General  Corporation  Law  (Consol. 
Laws,  chap.  23;  Laws  of  1909,  chap.  28)  by  demanding  that 
the  defendants  account  for  any  money  and    the  value  of 
any  property  which  they  have  acquired  to  themselves  or 
transferred  to  others  or  lost  or  wasted  by  violation  of  their 
duties  as  directors;  but  that  the  money  for  which  they  are 
liable  be  paid  over  to  the  receiver  for  the  benefit  of  the  company 
and  its  creditors  instead  of  directly  to  the  company  or  to  its 
creditors  as  provided  in  the  statute.     The  complaint  clearly 
shows  that  the  action  is  based  on  the  provisions  of  said  section 
90  of  the  General  Corporation  Law,  and  was  brought  by  a 
creditor   by   virtue   of   section   91    thereof.    The   judgment 
recovered  is  for  the  amount  of  a  judgment  recovered  by  plain- 
tiff against  the  corporation  and  with  interest  thereon  together 
with  costs.    The  recovery,  however,  is  in  favor  of  the  plain- 
tiff, without  the  appointment  of  a  receiver,  and  against  the 
individual  defendants  for  the  amount  of  the  judgment  and 
interest  together  with  costs,  and  against  the  corporation  for 
costs  only.    The  complaint  was  not  amended.    The  learned 
counsel  for  the  respondent  contends  in  his  points  that  the  action 
was  brought  under  said  section  90  of  the  General  Corporation 
Law  and  that  the  recovery  is  sustainable  thereunder.    The  pro- 
visions of  that  section,  so  far  as  material  here,  are  contained  in 
subdivision  2,  which,  among  other  things,  authorizes  an  action 
against  officers  or  directors  to  recover  a  judgment,  as  follows: 
"Compelling  them  to  pay  to  the  corporation,  which  they  repre- 
sent, or  to  its  creditors,  any  money,  and  the  value  of  any  prop- 
erty, which  they  have  acquired  to  themselves,  or  transferred 
to  others,  or  lost,  or  wasted,  by  or  through  any  neglect  of 
or  failure  to  perform  or  by  other  violation  of  their  duties." 
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On  the  7th  day  of  November,  1913,  the  individual  defendants 
and  one  Ansaldi  entered  into  an  agreement  in  writing  for  the 
formation  of  a  corporation  under  the  laws  of  New  York, 
under  the  name  under  which  the  defendant  company  was 
subsequently  incorporated,  to  operate  a  restam-ant  in  that 
part  of  the  Heidelberg  Building  at  Broadway  and  Forty- 
second  street  then  occupied  and  used  as  a  restaurant  by  the 
Michaud  Catering  Company.  It  was  provided  in  the  agree- 
ment that  the  capital  stock  should  be  $10,000,  and  that  each 
should  subscribe  one-third,  but  that  the  odd  share  should  be 
taken  by  Ansaldi,  and  that  they  should  become  the  directors 
and  would  immediately  on  the  organization  of  the  company 
authorize  it  to  take  a  lease  of  the  premises  according  to  the 
terms  of  an  agreement  in  writing  made  at  the  same  time 
between  them  and  one  McEwen  as  receiver,  and  that  they 
would  likewise  authorize  the  execution  of  the  necessary  instru- 
ments to  continue  the  life  and  validity  of  a  certain  chattel 
mortgage  then  covering  the  property  in  the  restaurant  executed 
by  said  Michaud  Catering  Company  to  the  plaintiflf;  that 
Ansaldi  should  be  the  manager  of  the  restaiu'ant  and  that 
the  individual  defendants  should  dance  therein  and  in  no  other 
restaurant  or  cabaret  in  New  York  city,  every  day  that  the 
restaurant  should  be  open  for  business  at  hours  to  be  agreed 
upon,  and  that  all  the  stock  should  be  immediately  dehvered 
to  one  Barth  as  trustee  under  a  voting  trust  for  the  period  of 
jSve  years,  upon  condition  that  should  any  of  them  fail 
to  render  to  the  company  the  services  agreed  to  be  rendered, 
the  stock  of  the  party  so  failing  should  become  the  property 
of  the  others,  and  authority  to  decide  whether  the  services 
were  so  rendered  was  given  to  the  voting  trustee.  The 
agreement  for  the  lease  provided  that  the  receiver  should 
rent  the  premises  to  a  corporation  to  be  incorporated,  imder 
the  name  of  the  defendant  company,  for  a  term  to  commence 
on  the  1st  day  of  December,  1913,  and  to  expire  on  the  1st 
day  of  May,  1930,  at  specified  annual  rentals  payable  in 
monthly  installments  on  the  first  day  of  each  month;  and 
it  recited  that  the  individual  defendants  and  Ansaldi  had 
paid  the  rent  for  the  month  of  December  at  the  time  of  the 
execution  of  the  agreement,  and  that  they  all  assumed  the 
liabilities  then  existing  imder  the  chattel  mortgage  on  the 
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restaurant  furniture  and  equipment  held  by  the  plaintiiff. 
The  company  was  incorporated  on  the  24th  day  of  November, 
1913,  as  contemplated,  excepting  that  it  was  provided  that 
the  company  should  begin  business  with  $5,000,  which  was 
one-half  of  its  capital  stock,  and  the  individual  defendants 
and  Ansaldi  were  represented  in  the  incorporation  by  three 
others  who  were  named  as  the  directors  for  the  first  year. 
The  first  meeting  of  the  incorporators  was  held  on  the  fourth 
day  of  December.  At  that  meeting  the  two  agreements 
executed  by  the  individual  defendants  and  Ansaldi  together 
with  assignments  thereof  to  the  company  were  presented  and 
accepted,  and  a  lease  from  the  receiver  to  the  company  as 
contemplated  was  presented  and  its  execution  was^  authorized. 
There  was  also  presented  a  bill  of  sale  from  the  plaintiiff  to  the 
company  and  a  chattel  mortgage  from  the  company  to  the 
plaintiff,  and  the  bill  of  sale  was  accepted  and  the  execution 
of  the  chattel  mortgage  was  authorized.  On  the  same  day 
the  directors  met  and  resigned  in  turn  and  the  individual 
defendants  and  Ansaldi  were  elected  directors  and  the  latter 
was  elected  president  and  treasurer,  Mrs.  Castle,  vice-president 
and  Mr.  Castle,  secretary,  and  the  action  theretofore  taken 
by  the  incorporators  was  ratified,  and  it  was  resolved  that  the 
value  of  the  contracts  for  the  lease  and  for  the  organization 
of  the  company  and  the  services  agreed  to  be  rendered  by 
Ansaldi  as  manager  and  by  the  Castles  as  dancers  was  $10,000, 
and  that  in  consideration  of  said  assignments  the  capital 
stock  should  be  issued  thirty-three  shares  to  each  of  the 
Castles  and  thirty-four  to  Ansaldi.  The  capital  stock  was 
subsequently  so  issued  without  further  consideration.  It 
appears  that  the  rent  for  the  first  month  had  been  advanced 
for  the  Castles  and  Ansaldi  by  one  Zinmierman  and  that  it 
was  repaid  to  him  on  the  7th  day  of  December,  1913,  from  the 
earnings  of  the  company.  It  was  stipulated  that  the  defend- 
ants were  repaid  from  the  earnings  of  the  company  any 
moneys  paid  out  or  advanced  by  them  for  it.  The  plaintiff, 
representing  L.  Barth  &  Sons,  executed  the  bill  of  sale  of  the 
furniture  and  equipment  of  the  restaurant  to  the  company 
on  or  about  the  4th  day  of  December,  1913,  and  in  considera- 
tion therefor  it  executed  a  chattel  mortgage  thereon  to  him 
App.  Div.—  Vol.  CLXXVIII.        38 
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for  $47,251.16,  which  the  evidence  shows  and  the  court  found 
was  the  value  of  the  property  at  that  time.  It  was  provided 
that  the  chattel  mortgage  should  also  cover  any  further 
equipment  installed  in  the  future,  and  that  the  company 
should  make  daily  payments  of  $33.34  on  account  of  principal 
during  the  months  the  restaurant  was  open,  and  should  pay 
interest  on  the  principal  on  the  last  day  of  each  month. 
These  provisions  plainly  show  that  it  was  not  contemplated 
that  the  restaurant  should  be  open  all  the  year.  The  company 
began  business  on  the  4th  day  of  December,  1913,  and 
continued  to  operate  the  restaurant  until  the  30th  day  of 
April,  1914,  during  which  time  the  individual  defendants  and 
Ansaldi  remained  its  sole  stockholders,  directors  and  officers. 
At  a  meeting  of  the  directors  held  on  the  15th  of  December, 
1913,  a  resolution  was  imanimously  adopted  providing  that 
each  of  the  three  directors,  officers  and  stockholders  ^ould, 
until  further  notice,  receive  a  salary  of  $500  a  week  to  "  cover 
all  services  as  officers  and  such  other  services  as  shall  be 
rendered  to  the  company  according  to  its  needs,"  and  on  the 
11th  day  of  January,  1914,  a  resolution  was  unanimously 
adopted  by  the  directors  increasing  their  salaries  to  $1,000 
each  per  week  after  February  1,  1914.  Pursuant  to  these 
resolutions  each  of  the  three  directors,  officers  and  stockholders 
drew  the  sum  of  $10,833.33  for  the  period  prior  to.April  first, 
and  Ansaldi  drew  the  further  siun  of  $500  on  accoimt  of 
expenses  preliminary  to  the  organization  of  the  company. 
At  the  time  the  restaurant  closed  on  April  30,  1914,  the 
company  had  paid  on  account  of  principal  on  the  indebtedness 
secured  by  the  chattel  mortgage  the  sum  of  $4,900,  which 
was  all  that  had  become  due,  but  it  made  no  payment  of 
interest.  The  payment  of  interest  due  at  the  end  of  December 
was  demanded  shortly  thereafter,  and  the  payment  of  the 
interest  which  subsequently  fell  due  was  likewise  demanded, 
but  none  of  the  interest  was  paid. 

At  the  time  the  restaurant  closed  there  was  sufficient  cash 
on  hand  to  pay  the  cmrent  obligations;  and  all  indebtedness 
of  the  company  other  than  its  indebtedness  to  the  plaintiff 
secured  by  the  chattel  mortgage,  with  the  exception  of  an 
item  of  $23.87  for  unclaimed  wages,  had  then  been  paid. 
It  was  intended  at  the  time  to  close  the  restaurant  only  for 
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the  summer  months  and  to  open  it  again  in  the  fall,  but  on 
the  3d  day  of  September,  1914,  the  attorney  for  the  company 
surrendered  the  keys  and  delivered  possession  of  the  plant 
and  equipment  to  Barth,  and  the  plaintiff  having  elected 
under  the  chattel  mortgage  to  declare  the  whole  amount  due 
on  account  of  non-payment  of  interest  and  the  subsequent 
monthly  installments  of  principal,  sold  the  property  covered 
by  the  mortgage  at  public  auction,  without  bringing  a  fore- 
closure action,  on  the  fourteenth  of  September,  and  bid  in 
the  property  for  the  sum  of  $20,000,  which  was  the  best 
price  obtainable  therefor,  leaving  a  balance  of  $22,557.36  of 
principal  together  with  interest  thereon  due  and  unpaid  on 
the  mortgage  debt,  for  which  a  judgment  was  subsequently 
recovered  against  the  company.  The  judgment  recovered  in 
this  action  against  the  individual  defendants  is  for  the  defi- 
ciency. The  evidence  shows  that  the  ordinary  depreciation  in 
value  of  property  such  as  was  covered  by  the  mortgage  while  in 
use  is  at  the  rate  of  ten  per  cent  per  annum,  and  that  about 
twice  that  amotmt  had  been  paid  to  apply  on  the  principal 
prior  to  the  closing  of  the  business.  It  appears  that  the 
property  covered  by  the  chattel  mortgage  was  not  new  when 
originally  installed  in  this  restaurant,  but  that  it  had  been 
in  use  and  had  been  sold  by  the  plaintiff  under  chattel 
mortgages  and  purchased  by  him  on  two  former  occasions. 

Notwithstanding  the  theory  of  the  action  as  shown  by 
the  complaint,  the  contention  is  now  made  on  evidence  offered 
by  the  plaintiff  and  received  without  objection  that  the 
defendants  received  their  stock  without  consideration,  that 
all  disbursements  made  after  the  demand  for  the  payment  of 
interest  on  the  mortgage  which  fell  due  on  the  31st  of 
December,  1913,  were  in  violation  of  the  provisions  of  section 
66  of  the  Stock  Corporation  Law  (Consol.  Laws,  chap.  59; 
Laws  of  1909,  chap.  61),  and  that  the  withdrawal  of  money 
as  salaries  by  the  defendants  and  byAnsaldi  by  their  authority 
constituted  an  impairment  of  the  capital  and  rendered  them 
liable  jointly  and  severally  under  section  28  of  the  Stock  Cor- 
poration Law  for  restoration  of  the  entire  amount  drawn  by 
them  and  by  Ansaldi  as  salaries. 

It  is  claimed  in  behalf  of  the  appellants  that  the  plaintiff 
was  the  only  creditor,  and  the  evidence  shows  not  only  that 
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he  was  the  only  judgment  creditor,  but  that  he  was  the  only 
creditor  with  the  exception  of  the  small  item  for  unclaimed 
wages.  There  is  no  evidence  or  finding  of  fraud  or  bad  faith 
on  the  part  of  the  defendants  in  voting  for  the  distribution 
of  the  money  as  salaries  or  that  the  company  was  insolvent 
at  any  time  until  after  it  closed  the  restaurant  and  the  plaintiff 
elected  to  declare  the  entire  amount  of  the  indebtedness  due. 
It  is  to  be  borne  in  mind  that  there  has  been  no  distribution 
of  any  assets  which  the  corporation  had  when  it  incurred  the 
indebtedness  to  the  plaintiff  and  there  is  no  evidence  that 
the  distribution  was  not  made  in  entire  good  faith  and  in 
the  beUef  that  the  business  would  continue  to  be  successful. 
If  others  had  been  employed  to  perform  the  services  and 
had  been  paid  therefor  it  could  not  be  successfully  maintained 
that  such  contracts  and  payments  would  have  been  ill^al. 
Aside,  therefore,  from  their  failure  to  pay  in  and  retain 
unimpaired  the  capital  stock  it  was  not  unlawful  for  them  to 
take  from  the  earnings  of  the  corporation  a  reasonable  amount 
for  their  services  the  same  as  they  might  lawfully  have  paid 
to  others.  Even  where  excessive  salaries  have  been  voted  to 
themselves,  but  in  good  faith  and  without  intent  to  defraud 
creditors,  by  directors,  they  may  be  allowed  to  retain  such 
part  thereof  as  will  reasonably  compensate  them  for  their 
services  for  the  performance  of  which  others  might  have  been 
employed.  (See  Carr  v.  Kimball^  163  App.  Div.  825;  affd., 
215  N.  Y.  634;  MacNaughton  v.  Osgood,  41  Hun,  109.  See, 
also,  Curran  v.  OppenJieimer,  164  App.  Div.  746.)  On  the 
assumption  that  the  salary  resolutions  constituted  declarations 
of  dividends,  as  evidently  was  intended,  still  the  defendants 
were  authorized  to  declare  dividends  out  of  profits  so  long 
as  they  did  not  entrench  on  the  capital  and  being  the  owners 
of  all  the  stock  they  had  a  right  to  distribute  the  surplus 
profits.  (See  Carr  v.  KimbaU,  supra;  Hartley  v.  Pioneer  Iran 
Works,  181  N.  Y.  73;  Groh's  Sons  v.  Groh,  80  App.  Div.  85; 
Morawetz  Priv.  Corp.  [2d  ed.]  §  440.)  That  rule  of  law  is 
conceded,  but  it  is  claimed  that  it  is  not  applicable  here 
owing  to  the  fact  that  no  capital  was  paid  in.  That  point 
will  be  considered  after  I  discuss  other  questions. 

The  learned  counsel  for  the  respondent  does  not  contend 
that  the  judgment  may  be  sustained  either  on  the  theory 
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that  the  action  is  brought  in  the  right  of  the  corporation 
or  in  the  right  of  the  plaintiff  individually  as  a  creditor  on 
account  of  the  failure  of  the  stockholders  to  pay  for  their 
stock  in  violation  of  section  65  of  the  Stock  Corporation 
Law,  or  under  section  66  thereof,  for  having  distributed  the 
moneys  after  defaulting  in  paying  the  interest  on  the  mort- 
gage; but  hp  claims  that  the  evidence  showing  the  violations 
of  those  statutory  provisions  sustains  the  action  under  section 
90  of  the  General  Corporation  Law. 

It  is  manifest  that  the  judgment  cannot  be  sustained  under 
section  .55  of  the  Stock  Corporation  Law,  not  only  for  the 
reason  that  a  violation  of  that  section  was  not  alleged  and 
the  complaint  was  not  amended,  but  for  the  further  reason 
that  the  liabihty  of  each  of  the  defendants  on  that  theory 
would  in  any  event  be  limited  by  section  56  of  the  Stock 
Corporation  Law  to  the  capital  stock  received  by  him.  (See 
Ford  V.  Chase,  118  App.  Div.  605;  affd.,  189  N.  Y.  504; 
Myers  v.  Sturgis,  123  App.  Div.  470;  affd.,  197  N.  Y.  526; 
Jeffery  v.  Selioyh,  220  id.  77.)  It  is  quite  clear  under  the 
authorities  that  the  stock  was  neither  issued  for  cash  nor 
for  property  contributed  by  the  stockholders,  for  the  contracts 
which  it  is  claimed  afforded  the  consideration  were  expressly 
made  for  and  inured  to  the  benefit  of  the  corporation  upon 
its  formation  {Avon  Springs  Sanitarium  Co.  v.  Weed,  119 
App.  Div.  566;  reversed  on  dissenting  opinion,  189  N.  Y.  557; 
Herbert  v.  Duryea,  34  App.  Div.  478;  affd.,  164  N.  Y.  595), 
and  in  so  far  as  they  provided  for  the  rendition  of  services  in 
the  future  by  the  three  stockholders  that  element  is  not  a 
consideration  for  which  the  issuance  of  capital  stock  is  author- 
ized by  section  55  of  the  Stock  Corporation  Law.  {Stevens  v. 
Episcopal  Church  History  Co.,  140  App.  Div.  570;  Morgan  v. 
Bon  Bon  Co.,  Inc.,  165  id.  89.)  But  the  defendants  were 
entitled  to  litigate  those  questions  and  any  others  on  which 
their  liability  to  answer  therefor  depends  and  such  issues  were 
not  presented  for  Utigation  by  the  pleadings.  While,  there- 
fore, apparently  the  stock  was  issued  without  consideration, 
for  the  reasons  assigned  the  judgment  as  entered  cannot  be 
sustained,  nor  can  it  be  sustained  for  any  amount  on  that 
theory.     (See  Curran  v.  Oppenheimer,  164  App.  Div.  746.) 

I  am  also  of  opinion  that  the  judgment  cannot  be  sustained 
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under  section  66  of  the  Stock  Corporation  Law  on  the  theory 
that  all  disbursements  subsequent  to  the  default  in  paying 
the  interest  on  the  mortgage  after  demand  were  in  violation 
of  the  provisions  of  that  section.  Said  section  66  provides, 
among  other  things,  as  follows:  ^'  No  corporation  which  shall 
have  refused  to  pay  any  of  its  notes  or  other  obligations, 
when  due,  in  lawful  money  of  the  United  States,  nor  any 
of  its  officers  or  directors,  shall  transfer  any  of  its  property 
to  any  of  its  officers,  directors  or  stockholders,  directly  or 
indirectly,  for  the  payment  of  any  debt,  or  upon  any  other 
consideration  than  the  full  value  of  the  property  paid  in 
cash.  ♦  ♦  ♦  Every  director  or  officer  of  a  corporation 
who  shall  violate  or  be  concerned  in  violating  any  provisions 
of  this  section,  shall  be  personally  liable  to  the  creditors  and 
stockholders  of  the  corporation  of  which  he  shall  be  director 
or  an  officer  to  the  full  extent  of  any  loss  they  may  respectively 
sustain  by  such  violation."  The  other  provisions  of  that 
section  expressly  relate  to  transfers  of  property  of  a  corporation 
which  is  insolvent  or  the  insolvency  of  which  is  imminent 
and  that  was  not  the  case  here.  In  Caesar  v.  Bernard  (156 
App.  Div.  724,  732)  we  held  that  the  provisions  of  section 
66  were  enacted  "  to  prevent  those  occup3dng  confidential 
and  fiduciary  relations  toward  corporations  from  profiting 
directly  or  indirectly  by  information  thereby  acquired,  and  to 
prevent  unjust  discrimination  and  preferences  among  creditors 
of  insolvent  corporations,  or  those  bordering  on  insolvency," 
and  the  Court  of  Appeals  affirmed  on  our  opinion  (209  N.  Y. 
570).  That  section  has,  therefore,  I  think,  been  authoritatively 
construed  as  relating  to  corporations  which  are  financially 
embarrassed  or  in  danger  of  so  becoming.  This  company 
was  not  financially  embarrassed  when  it  made  default  in  the 
payment  of  interest  on  the  mortgage.  Down  to  the  time 
it  closed  the  restaurant  business  for  the  summer  it  had 
sufficient  funds  with  which  to  pay  the  interest  and  all  other 
current  obligations  and  only  became  financially  embarrassed 
when  it  suspended  business  and  the  plaintiff  elected  to  declare 
the  entire  indebtedness  due  and  payable.  Nor  is  there  any 
evidence  of  a  refiisal  to  pay  the  interest.  It  merely  appears 
that  the  interest  was  demanded  from  time  to  time  and  that 
Ansaldi  promised  to  pay  it  but  failed  so  to  do.    It  cannot 
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be  that  this  section  is  to  be  construed  literally  as  rendering 
illegal  every  disbursement  by  a  solvent  corporation  after  it 
has  failed  to  pay  an  obligation  falling  within  the  provisions 
of  the  statute.  Not  only  was  the  action  not  brought  under 
that  section,  but  it  couM  not  be  maintained  thereimder  for 
the  further  reason  that  the  liability  of  directors  for  disbursing 
moneys  and  transferring  property  in  violation  of  the  pro- 
visions of  that  section  is  given  to  the  creditors  and  stockholders 
and  is  limited  to  the  loss  sustained  by  the  acts  of  the  directors 
in  violation  of  the  statute.  I  see  no  basis  for  sustaining 
this  judgment  on  the  theory  that  the  plaintiiff  as  a  creditor 
of  the  corporation  sustained  a  loss  equal  to  the  amount  of 
this  judgment  owing  to  the  distribution  of  the  money  as 
salaries,  if  such  distribution  was  unauthorized  only  on  the 
ground  that  the  corporation  had  failed  to  pay  the  interest 
on  the  mortgage,  for  on  that  theory  the  distribution  would 
have  been  lawful,  if  the  comparatively  small  amount  of  interest 
due  at  the  respective  times  had  been  paid.  (See  Curran  v. 
Oppenheimer,  supra.) 

The  recovery,  therefore,  if  sustainable  at  all,  must  be 
sustained  on  the  theory  on  which  the  action  was  brought, 
namely,  that  these  disbursements  of  money  made  by  the 
directors  to  themselves  as  salaries,  which  for  that  reason  were 
voidable  at  the  instance  of  the  corporation,  may  be  avoided 
by  its  creditors  on  the  ground  that  the  capital  of  the  corpora- 
tion was  thereby  impaired  in  violation  of  the  provisions  of 
section  28  of  the  Stock  Corporation  Law,  which  are  as  follows: 
"  The  directors  of  a  stock  corporation  shall  not  make  dividends, 
except  from  the  surplus  profits  arising  from  the  business  of 
such  corporation,  nor  divide,  withdraw  or  in  any  way  pay 
to  the  stockholders  or  any  of  them,  any  part  of  the  capital 
of  such  corporation,  or  reduce  its  capital  stock,  except  as 
authorized  by  law.  In  case  of  any  violation  of  the  provisions 
of  this  section,  the  directors  under  whose  administration  the 
same  may  have  happened,  except  those  who  may  have  caused 
their  dissent  therefrom  to  be  entered  at  large  upon  the 
minutes  of  such  directors  at  the  time,  or  were  not  present 
when  the  same  happened,  shall  jointly  and  severally  be  liable 
to  such  corporation  and  to  the  creditors  thereof  to  the  full 
amount  of  any  loss  sustained  by  such  corporation  or  its 
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creditors  respectively  by  reason  of  such  withdrawal,  division 
or  reduction."  The  statute  was  so  amended  by  chapter  354 
of  the  Laws  of  1901,  which  amended  section  23  of  the  former 
Stock  Corporation  Law  (Gen.  Laws,  chap.  36;  Laws  of  1892, 
chap.  688) .  I  am  of  opinion  that  by  that  amendment  a  material 
change  was  made  in  the  law,  for  prior  thereto  the  directors  were 
expressly  made  liable  to  the  corporation  and  to  its  creditors  for 
the  full  amount  of  "  the  capital  of  such  corporation  so  divided, 
withdrawn,  paid  out  or  reduced.' '  It  may  well  be  that  under 
the  former  statute  the  directors  would  be  Uable  for  the 
restoration  of  the  full  amoimt  of  the  dividends,  but  by  the 
amendment  I  think  their  liability  is  confined  to  the  loss 
sustained  by  the  corporation  or  its  creditors  from  the  declarar 
tion  and  payment  of  the  dividend.  No  case  is  cited  and  I 
have  been  unable  to  find  any  construing  the  provisions  of 
the  former  law  or  of  the  statute  as  it  now  exists  on  the  precise 
point  as  to  whether  at  the  time  of  the  declaration  and  payment 
of  dividends  a  dividend  in  some  amount  would  have  been 
authorized,  but  not  to  the  extent  declared.  It  would,  I  thiok, 
be  an  unreasonable  construction  to  hold  that  if  directors, 
acting  in  good  faith  and  in  the  behef  that  the  surplus  earnings 
of  the  corporation  warranted  it,  should  declare  a  dividend 
amounting  to  $10,000,  which  impaired  the  capital  only  to 
the  extent  of  $6,000,  they  should  be  compelled  to  restore 
the  entire  amoxmt  of  the  dividend  declared.  I  am  of  opinion 
that  the  purpose  of  the  statute  would  be  subserved  in  such 
case  by  requiring  them  to  restore  sufficient  of  the  amount  of 
the  dividend  declared  and  paid  to  make  good  the  impairment 
of  capital.  If  that  be  the  true  construction  of  the  statute, 
then  this  judgment  cannot  be  sustained.  On  the  theory  that 
the  action  is  not  brought  and  cannot  be  sustained  as  an  action 
to  recover  the  amoxmt  of  capital  which  the  defendants  were 
obligated  to  pay  on  receiving  their  shares  of  stock  and  failed 
to  pay,  but  merely  on  the  ground  of  unauthorized  dividends, 
then  I  think  the  only  importance  of  their  failure  to  pay  for 
I  their  capital  stock  is  that  they  were  obliged  at  each  time  of 
declaring  dividends  to  leave  sufficient  from  the  earnings  of 
the  corporation  to  make  good  the  capital  as  if  they  had  paid 
it  in.  On  that  theory  an  accounting  is  necessary,  for  the 
evidence  does  not  show  either  the  value  of  the  assets  or  the 
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amount  of  the  liabilities  at  the  respective  times  when  the 
weekly  salaries  were  paid.  The  assets  and  habilities  were 
only  shown  by  the  books  and  records  of  the  corporation  at 
the  end  of  each  month,  and  it  appears  by  the  assets  and 
liabihties  thus  shown  that  the  entire  disbursements  for  salaries 
to  the  directors,  officers  and  stockholders  for  one  month  only 
wholly  intrenched  on  capital  and  for  the.  other  months  a 
surplus  was  left  for  capital,  but  not  to  the  extent  of  $10,000; 
and  it  does  not  appear  that  the  intrenchment  on  capital 
for  the  entire  period  aggregated  the  amount  of  the  recovery. 
If  it  did,  since  there  is  no  other  judgment  creditor  and  no 
objection  was  taken  that  the  rights  of  other  creditors  were 
involved,  a  direct  recovery  in  favor  of  the  plaintiflf  might 
be  sustained.  {Buckley  v.  Stansfield,  155  App.  Div.  735;  afifd., 
214  N.  Y.  679;  CuOen  v.  Friedlandy  152  App.  Div.  124;  Darcy 
V.  Brooklyn  &  N.  Y.  Ferry  Co.,  196  N.  Y.  99.) 

It  follows,  therefore,  that  the  judgment  should  be  reversed, 
with  costs,  and  that  any  findings  inconsistent  with  the  views 
herein  expressed  should  be  reversed,  and  appropriate  findings 
in  accordance  with  these  views  should  be  made  directing  an 
accounting  before  a  referee  to  be  appointed  by  the  order  of 
this  court  which  should  be  settled  on  notice. 

Scott  and  Smith,  JJ.,  concurred;  Clabke,  P.  J.,  and  Page, 
J.,  dissented. 

Page,  J.  (dissenting): 

This  action  was  brought  by  a  judgment  creditor  of  the 
corporation  defendant  to  compel  the  individual  defendants, 
directors  of  the  corporation,  "  to  account  for  their  official 
conduct,  including  any  neglect  of  or  failure  to  perform  their 
duties,  in  the  management  and  disposition  of  the  fimds  and 
property,  committed  to  their  charge  "  and  also  to  compel 
them  to  pay  to  the  corporation  or  to  its  creditors,  "  any 
money,  and  the  value  of  any  property,  which  they  have  acquired 
to  themselves,  or  transferred  to  others,  or  lost,  or  wasted, 
by  or  through  any  neglect  of  or  failure  to  perform  or  by 
other  violation  of  their  duties.'*  (Gen.  Corp.  Law,  §  90, 
subds.  1,  2.) 

The  bringing  of  this  action  by  a  creditor  of  the  corporation 
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is  expressly  authorized  by  statute.  (Gen.  Corp.  Law,  §  91.) 
When  such  an  action  is  brought  by  a  creditor  it  has  been 
held  that  it  is  " '  in  the  natiu'e  of  a  creditor's  bill,  a  search 
and  trace  by  a  diligent  judgment  creditor  for  and  the  enforce- 
ment of  an  equitable  lien  upon  the  assets  of  the  corporation 
that  have  been  distributed  by  the  trustees  in  violation  of 
law.' "  {Shalek  v.  Jetter,  171  App.  Div.  364.)  In  the  instant 
case  it  appears  by  stipulation  that,  although  the  individual 
defendants  and  Ansaldi  subscribed  for  $10,000  par  value  of 
the  stock,  the  same  was  issued  to  them  without  their  paying 
or  giving  anything  therefor,  thus  violating  section  55  of  the 
Stock  Corporation  Law.  It  was  further  stipulated  that  they 
voted  to  pay  themsdves  in  the  guise  of  salaries,  but  which  it  is 
conceded  must  be  treated  as  dividends,  substantially  all 
the  net  cash  receipts  of  the  corporation  so  long  as  it  con- 
ducted business,  thus  violating  section  28  of  the  Stock  Cor- 
poration Law,  even  if  the  position  of  Mr.  Justice  Laughlin  is 
sound  that  the  capital  could  be  made  up  out  of  earnings, 
for  the  payment  to  the  directors  each  month  reduced  the 
unpledged  assets  below  the  limit  of  $10,000.  I  do  not  accept 
his  conclusion  that  unpaid  subscriptions  to  stock  may  be 
paid  out  of  surplus  profits,  for  capital  stock  of  a  corporation 
does  not  mean  its  share  stock  but  a  fund  required  to  be  paid 
in  and  kept  intact  as  a  basis  of  the  business  enterprise  and 
the  chief  factor  in  its  safety.  {People  ex  rel.  Union  Trust 
Co.  V.  Coleman,  126  N.  Y.  433,  439.)  "It  is  the  estabUshed 
law  of  this  State  that  the  capital  of  a  corporation  is  regarded 
as  a  substitute  for  the  personal  liability  which  subsists  in 
private  ownerships  and  as  a  fund  set  apart  and  pledged  for 
the  payment  of  its  debts."  {Hazard  v.  Wight,  201  N.  Y. 
399,  402.)  Until  this  fund  was  created  the  declaration  of  any 
dividends  would  be  illegal  and  a  violation  of  the  director's 
duty  for  which  he  would  be  personally  accountable. 

To  say  that  surplus  profits  may  be  appropriated  to  the 
payment  of  stock  subscriptions  violates  a  fimdamental  dis- 
tinction; profits  are  first  to  be  appropriated  to  pay  debts 
and  thus  constitute  a  fund  in  addition  to  capital.  The 
payment  of  the  subscription  of  the  shareholder  out  of  the 
profits  of  the  corporation  is  an  appropriation  of  the  money 
of  the  corporation  to  pay  the  individual  debt  of  the  stockholder. 
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Furthennore  it  was  proved  without  objection  that  before 
the  payment  of  these  dividends  the  corporation  had  failed 
to  pay  instaUments  of  interest  due,  on  the  chattel  mortgage 
held  by  the  plaintiff's  assignor,  although  payment  thereof 
had  been  duly  demanded,  thus  violating  section  66  of  the 
Stock  Corporation  Law. 

Mr.  Justice  Latjghlin  states  these  various  violations  but 
holds  that  relief  cannot  be  given  for  the  reasons,  first,  that 
specific  remedies  are  provided  in  those  sections  which  the 
plaintiff  must  invoke,  and  second^  that  the  facts  are  not 
sufficiently  alleged  in  the  complaint. 

In  this,  in  my  opinion,  the  theory  of  the  action  is  misappre- 
hended. An  action  under  section  90  of  the  General  Corporation 
Law  is  to  compel  the  director  to  account  for  his  violation  of 
duty.  Allegations  of  several  violations  do  not  constitute  separ 
rate  causes  of  action,  but  are  merely  additional  specifications 
of  the  primary  duty  violated  and  give  rise  to  but  one  cause 
of  action.  In  this  action  relief  will  be  given  even  though 
for  some  of  the  specific  acts  there  exist  other  and  different 
remedies,  even  if  for  some  an  adequate  remedy  at  law  is 
provided.  {Moran  v.  Vreelandy  81  Misc.  Rep.  664,  672; 
affd.,  162  App.  Div.  907,  and  cases  cited.) 

In  the  instant  case  the  complaint  contains  a  prayer  for 
general  relief,  an  answer  was  interposed,  and  the  facts  were  either 
stipulated  or  proved  without  objection.  Therefore,  although 
the  complaint  may  be  justly  criticized,  yet  the  facts  proved 
are  not  in  hostility  to  the  cause  of  action  alleged  and  all 
might  have  been  properly  embodied  in  the  complaint.  This 
case,  therefore,  comes  within  the  rule  declared  by  the  Court 
of  Appeals.  "  While  the  complaint  is  not  as  full  as  it  should 
be,  still  the  plaintiffs  were  entitled  to  relief  upon  the  facts 
alleged,  and  if  it  had  been  amended  so  as  to  conform  to  the 
proof,  all  deficiencies  would  have  been  supplied.  There  was  a 
prayer  for  general  relief  and,  after  an  answer  has  been  inter- 
posed, any  judgment  may  be  awarded  that  is  warranted  by 
the  facts  proved  and  consistent  with  the  facts  alleged,  even 
if  it  does  not  precisely  conform  to  the  pleader's  theory  of  the 
action,  provided  it  is  not  hostile  thereto."  {Rogers  v.  N.  Y. 
&  T.  L.  Co.,  134  N.  Y.  197,  219.) 

The  plaintiff  is  the  only  creditor  and  the  amount  wrongfully 
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taken  from  the  corporation  by  these  defendants  is  more  than 
sufficient  to  pay  the  plaintiff's  claim;  therefore,  there  was  no 
necessity  for  an  accounting  or  the  appointment  of  a  receiver. 
The  judgment  should  be  affirmed;  with  costs. 

Clarke,  P.  J.,  concurred. 

Judgment  reversed,  with  costs,  and  accounting  ordered 
before  a  referee  as  directed  in  opinion.  Order  to  be  settled 
on  notice. 


William  Thornton  and  Others,  as  Trustees  of  the  Creditors 
and  Stockholders  of  Van  Keuren  and  Thornton  Com- 
pany, Plaintiffs,  v.  Netherlands-American  Steam  Navi- 
gation Company  (Holland-America  Line),  Defendant. 

First  Department,  June  15,  1917. 

Corporationa  —  when  indorsee  of  check  drawn  by  treasurer  of  cor- 
poration payable  to  his  own  order  is  put  on  inquiry  as  to  treas- 
urer's authority  —  liability  of  corporation  on  check  drawn  by 
treasurer  payable  to  his  own  order  —  duty  of  bank  having  deposit 
of  corporation  to  inquire  as  to  the  authorization  of  treasurer  to 
draw  checks  —  negligence  of  corporation  in  failing  to  audit  can- 
celed checks. 

Where  the  treasurer  of  a  corporation,  by  a  resolution  of  its  board  of  directorB, 
was  *'  empowered  to  execute  contracts  or  other  obligations,  sign  or 
endorse  checks,  notes  or  drafts,  and  otherwise  perform  the  usual  duties 
pertaining  to  the  office  of  treasurer,"  and  a  copy  of  said  resolution  was  on 
file  with  the  bank  where  the  corporation  had  its  account,  and  on  May 
fifth  of  the  same  year  the  treasurer  applied  at  the  office  of  a  steamship 
company  for  a  passage  ticket  on  one  of  its  steamships  to  sail  August 
thirteenth,  for  a  party  of  several  persons,  and  made  a  deposit,  and  on 
June  fifteenth  delivered  to  the  steamship  company  in  payment  of  the 
bsJance  for  the  ticket  a  check  of  the  corporation  for  S500  drawn  upon 
its  bank  by  himself  as  treasurer,  payable  to  his  own  order  and  indorsed 
by  him  to  the  order  of  the  steamship  company,  and  said  company  did 
not  make  any  inquiry  of  the  corporation  as  to  the  business  and  purpose 
for  which  said  check  was  used  by  its  treasurer,  further  than  to  make  a 
prompt  presentation  thereof  to  the  bank  upon  which  it  was  drawn,  and 
no  demand  for  the  return  of  the  money  represented  by  said  check  was  made 
upon  the  steamship  company  until  May  16,  1916,  said  company  was  put 
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on  inquiry  as  to  the  treasurer's  authority  to  neg^otiate  the  check  in  pay- 
ment of  his  personal  indebtedness,  not  because  it  was  payable  to  his  own 
order,  but  because  the  circumstances  clearly  indicated  that  the  trans- 
action was  for  his  personal  benefit  and  because  said  company  participated 
in  the  diversion  by  using  the  check  in  its  own  business  and  for  its  profit. 

But  since  the  corporation  permitted  its  canceled  checks  to  be  returned  to 
the  treasurer  who  drew  them,  and  since  if  they  had  been  properly  audited 
the  diversion  would  have  been  discovered  in  time  to  enable  the  company 
to  cancel  the  ticket,  the  corporation,  its  negligence  having  enabled  the 
dishonest  treasurer  to  perpetrate  the  fraud,  must  stand  the  loss. 

A  bank  is  not  bound  to  inquire  for  the  authorization  of  the  treasurer  of  a 
corporation  to  draw  the  corporation's  check  to  his  own  order  when  there 
is  on  file  with  it  a  resolution  of  the  board  of  directors  of  such  corporation 
giving  the  treasurer  the  usual  general  authority  to  draw  and  indorse 
checks. 

Where  there  are  any  circumstances  indicating  that  a  check  is  being  used  or 
is  intended  to  be  used  for  the  officer's  personal  benefit,  or  where  the  bank 
in  any  way  participates  in  the  diversion  to  its  own  benefit,  the  duty  of 
inquiry  exists,  but  the  rule  should  not  be  unreasonably  extended  so  as  to 
clog  business,  especially  since  corporations  may  easily  protect  themselves 
by  strictly  limiting  the  authority  given  to  draw  and  indorse  their  checks. 

Submission  of  a  controversy  upon  an  agreed  statement  of 
facts  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure, 

Henry  F.  Atherton,  for  the  plaintiflfs. 

John  A.  McManua,  for  the  defendant. 

Shearn,  J.: 

The  salient  agreed  facts  in  this  submitted  controversy  are 
these:  During  the  year  1910,  the  Van  Keuren  &  Thornton 
Company,  a  domestic  corporation,  was  engaged  in  the  business 
of  buying,  selling  and  converting  cotton  fabrics,  its  principal 
place  of  business  being  at  20  Thomas  street,  borough  of 
Manhattan.  The  company's  treasurer  was  one  Vanderoef, 
who  by  resolution  of  the  board  of  directors  was  "  empowered 
to  execute  contracts  or  other  obhgations,  sign  or  endorse 
checks,  notes  or  drafts,  and  otherwise  perform  the  usual 
duties  pertaining  to  the  office  of  treasurer."  A  copy  of  the 
resolution  was  on  file  with  the  Com  Exchange  Bank  of  New 
York  city,  where  the  company  had  its  account.  On  May  5, 
1910,  Vanderoef  applied  at  the  office  of  the  steamship  com- 
pany for  a  passage  ticket  from  Rotterdam  to  New  York  on 
one  of  its  steamships  to  sail  August  13, 1910,  for  a  Mrs.  Johnson 
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and  party  of  three  persons.  At  this  time  he  made  a  deposit  of 
$100  in  cash  on  account  of  the  pm*chase  price  of  the  ticket, 
which  was  $600.  Subsequently,  on  May  23,  1910,  by  a 
letter  upon  which  were  engraved  the  words  "20  Thomas 
Street,"  which  letter  was  signed  "  P.  G.  Vanderoef,*'  the 
steamship  line  was  advised  of  the  names  of  the  persons  for 
whom  the  passage  was  desired.  On  June  15,  1910,  Vanderoef 
delivered  to  the  steamship  company  in  pajrment  of  the  balance 
of  the  purchase  price  of  the  ticket  a  check  of  the  Van  Keuren 
&  Thornton  Company  for  $500,  drawn  upon  the  Com  Exchange 
Bank  by  himself  as  treasiirer,  payable  to  his  own  order,  which 
he  indorsed  to  the  order  of  the  steamship  company.  On  the 
same  day  the  check  was  deposited  by  the  steamship  company 
to  its  account  in  the  Produce  Exchange  Bank,  and  on  June  17, 
1910,  it  was  paid  by  the  Corn  Exchange  Bank  out  of  the  funds 
of  the  Van  Keuren  &  Thornton  Company.  On  August  13, 
1910,  the  steamship  line  accepted  Mrs.  Johnson  and  party  as 
passengers  on  its  steamship  Nieuw  Amsterdam  at  Rotterdam 
and  transported  them  to  New  York.  The  steamship  company 
did  not  make  any  inquiry  of  any  oflScer,  agent  or  director  of 
the  Van  Keuren  &  Thornton  Company  as  to  the  business  and 
purpose  for  which  said,  check  was  used  by  Vanderoef  further 
than  to  make  a  prompt  presentation  thereof  to  the  bank  upon 
which  it  was  drawn  in  the  usual  course.  At  the  time  of  the 
drawing  of  the  said  check  Vanderoef  was  in  good  standing 
in  the  business  community,  but  in  December,  1911,  he  con- 
fessed to  the  crime  of  grand  larceny  of  various  sums  of 
money  from  the  Van  Keuren  &  Thornton  Company  and  was 
subsequently  sentenced  to  imprisonment  for  a  term  of  years 
in  Sing  Sing  prison.  No  demand  for  the  return  of  the  money 
represented  by  this  check  was  made  upon  the  steamship  line 
unta  May  16,  1916.  J 

Plaintiffs  are  right  in  their  contention  that  the  defendant 
was  put  on  inquiry  as  to  Vanderoef's  authority  to  negotiate 
the  check  in  payment  of  his  personal  indebtedness;  not, 
however,  because  the  check  was  payable  to  his  own  order, 
but  because  the  circimistances  clearly  indicated  that  the  trans- 
action was  for  Vanderoefs  personal  benefit  and  because  the 
defendant  participated  in  the  diversion  by  using  the  check  in 
its  own  business  and  for  its  profit.     (Ward  v.  City  Trust  Co.^ 
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192  N.  Y.  61 ;  Bischoff  v.  Yarktrille  Bank,  218  id.  106.)  Defend- 
ant contends,  however,  that  if  any  duty  of  inquiry  existed,  it 
suflSiciently  performed  its  duty  when  it  presented  the  check 
to  the  Van  Keuren  &  Thornton  Company's  bank  for  collection, 
citing  Havana  Central  R.  R.  Co.  v.  Knickerbocker  Trust  Co. 
(198  N.  Y.  422),  That  case  is  essentially  different,  for  the 
Knickerbocker  Trust  Company,  whose  position  is  claimed 
to  have  been  similar  to  that  of  this  defendant,  did  not  receive 
the  unauthorized  check  from  the  wrongdoer  in  pajmient  of 
his  debt  to  it,  a  transaction  suspicious  on  its  face,  unusual 
and  clearly  requiring  express  authorization.  Furthermore, 
the  defendant  would  only  be  entitled  to  benefit  by  such 
inquiries  as  the  paying  bank  was  bound  to  prosecute,  and  it 
cannot  be  said  that  a  bank  is  boimd  to  inquire  for  the  authoriza- 
tion of  the  treasurer  of  a  corporation  to  draw  the  corporation's 
check  to  his  own  order  when  there  is  on  file  with  the  bank  a 
resolution  of  the  board  of  directors  of  such  corporiation  giving 
the  treasurer  the  usual  general  authority  to  draw  and  indorse 
checks.  A  corporation's  business  might  frequently  require 
checks  to  be  drawn  to  the  order  of  one  of  its  officers.  Where, 
for  example,  an  officer  traveled  as  a  purchasing  agent  and 
required  large  sums  of  money  for  ^uch  purposes,  certified 
checks  to  the  order  of  the  officer,^  readily  cashed  in  any  business 
community,  would  be  a  safe  and  natural  way  of  carrying  money 
to  be  used  in  the  company's  business.  It  would  be  an 
intolerable  burden  on  biisiness  to  require  an  inquiry  to  be 
prosecuted  as  to  the  purposes  or  legitimacy  of  the  transaction 
before  a  bank  would  be  authorized  to  honor  a  check,  either 
by  payment  or.  certification,  entirely  regular  upon  its  face 
and  signed  by  a  duly  authorized  officer.  Where  there  are  any 
circumstances  indicating  that  the  check  is  being  used  or  is 
intended  to  be  used  for  the  officer's  personal  benefit,  or  where 
the  bank  in  any  way  participates  in  the  diversion,  to  its  own 
benefit,  the  duty  of  inquiry  exists,  but  the  rule  should  not  be 
unreasonably  extended  so  as  to  clog  business,  especially 
where  it  is  so  easy  for  corporations  to  protect  themselves 
by  strictly  limiting  the  authority  given  to  draw  and  indorse 
their  checks.  Therefore,  the  defendant  can  claim  no  benefit 
by  relying  upon  the  possible  results  of  an  inquiry  which 
the  paying  bank  was  not  obligated  to  make. 
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Nevertheless,  the  facts  in  this  particular  case  are  such  as 
to  prevent  the  plaintiffs  from  recovering.  The  passage 
ticket  would  never  have  been  issued  but  for  the  negligence  of 
the  Van  Keuren  &  Thornton  Company.  It  will  be  noted  that 
while  the  check  was  delivered  to  the  defendant  on  June 
fifteenth,  the  passage  purchased  was  for  August  thirteenth. 
Although  the  circumstances  were  such  as  to  put  the  defendant 
on  inquiry,  it  might  naturally  have  assumed  that  if  the  trans- 
action were  in  fact  unauthorized,  Vanderoef's  lack  of 
authority  would  develop  long  before  the  passage  ticket  would 
become  eflfective.  So  it  would  have,  if  the  Van  Keuren  & 
Thornton  Company  had  employed  ordinary  safeguards  in 
auditing  or  checking  up  its  treasurer's  accounts.  This  com- 
pany permitted  its  canceled  checks  to  be  returned  to  the 
treasurer  who  drew  them.  In  such  case  ordinary  business 
prudence  required  that  some  other  person  should  examine 
them.  On  or  about  July  1, 1910,  the  Van  Keuren  &  Thornton 
Company's  pass  book  in  the  Com  Exchange  Bank  was  balanced 
and  the  canceled  check  dated  June  15,  1910,  was  returned  to 
the  company.  If  these  checks  had  been  properly  audited  at 
any  time  within  seven  weeks  thereafter,  the  diversion  would 
have  been  discovered  in  time  to  enable  the  defendant  to  cancel 
the  ticket.  Apparently  no  system  of  audit  was  employed, 
for  the  fact  of  the  diversion  was  not  discovered  until  December 
of  the  following  year.  Both  parties  being  innocent,  this  is  a 
proper  case  to  lay  the  loss  on  the  party  whose  negligence 
enabled  the  dishonest  treasurer  to  perpetrate  the  fraud. 
Accordingly  the  defendant  is  entitled  to  judgment  dismissing 
the  case  upon  the  merits. 

Clarke,  P.  J.,  Dowling,  Smith  and  Page,  JJ.,  concurred. 

Judgment  ordered  for  defendant  as  stated  in  opinion. 
Order  to  be  settled  on  notice. 
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Charles  E.  Birch,  Respondent,  v.  Anna  S.  Sees,  Appellant. 

Second  Department,  June  8,  1917. 

Kvidance  —  expert  testimony  —  when  medical  witness  may  stipulate 

for  compensation. 

If  a  medical  witness  or  other  witness  with  technical  qualifications  goes 
beyond  mere  testimony  as  to  facts  observed  by  the  senses  and  is  asked  to 
draw  a  technical  inference  or  conclusion,  he  may  properly  stipulate  for 
compensation. 

Hence,  where  an  attending  physician  of  the  deceased,  having  testified  on  a 
prior  trial  as  an  expert  witness  for  the  proponent  of  the  will,  at  an  agreed 
compensation,  was  thereafter  employed  by  a  succeeding  attorney  for  the 
proponent  at  the  same  terms  to  go  over  the  witness'  records  to  prepare 
himself  so  as  to  give  expert  testimony  on  the  issue  of  the  deceased's  mental 
soundness,  such  agreement  for  compensation  may  be  enforced. 

Appeal  by  the  defendant,  Anna  S.  Sees,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plainti£f,  entered  in  the 
office  of  the  clerk  of  the  county  of  Westchester  on  the  20th 
day  of  October,  1916,  upon  the  verdict  of  a  jury  for  $500>  and 
also  from  an  order  entered  in  said  clerk's  office  on  the  28th 
day  of  October,  1916,  denying  defendant's  motion  for  a  new 
trial  made  upon  the  minutes. 

This  suit  grew  out  of  the  proceedings  for  probate  of  the 
will  of  Dr.  Walter  E.  Delabarre,  in  which  there  have  been 
three  jury  trials.  Plaintiff  was  a  physician,  who  had  attended 
deceased  in  his  last  illness,  with  whom  he  also  had  a  life-long 
acquaintance.  On  the  first  trial  plaintiff  had  been  employed 
and  paid  by  defendant's  attorney  at  the  rate  of  $50  per 
day  while  attending  court.  This  action  was  for  like  com- 
pensation on  the  second  and  third  trials,  in  which  the  defendant 
here  had  been  represented  by  a  different  attorney.  The  jury 
found  for  plaintiff  for  $500  and  interest. 

John  B.  Doyle,  for  the  appellant. 

Henry  C.  Henderson,  for  the  respondent. 

Per  CxnoAM: 

We  must  take  it  as  established  by  this  verdict  that  the 
plaintiff,  an  attending  physician  and  a  life-long  acquaintance 
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of  deceased,  having  testified  on  a  prior  trial  as  an  expert 
witness  for  the  proponent,  at  an  agreed  compensation  of 
fifty  dollars  per  day,  was  thereafter  employed  by  a  succeed- 
ing attorney  for  the  proponent  at  the  same  terms,  to  go  over 
the  witness'  records  to  prepare  himself  so  as  to  give  expert 
testimony  on  the  issue  of  the  deceased's  mental  soundness, 
which  he  did  on  two  trials.  It  is,  however,  objected  that 
as  plaintiff  had  been  the  attending  physician,  his  testimony 
was  not  that  of  an  expert,  and  that  such  agreement  for  com- 
pensation should  not  be  enforced.  It  seems  settled  that  if 
a  medical  witness,  or  other  witness  with  technical  qualifica- 
tions, goes  beyond  mere  testimony  to  facts,  observed  by 
the  senses,  and  is  asked  to  draw  a  technical  inference  or  con- 
clusion, he  may  properly  stipulate  for  compensation.  {People 
V.  Montgormryj  13  Abb.  Pr.  [N.  S.]  207,  240;  Barrus  v.  Phaneufy 
166  Mass.  123.    See  Chamberlayne  Ev.  §  2371.) 

The  facts  in  the  case  at  bar  are,  therefore,  within  the  per- 
missive rule.  The  judgment  and  order  should,  therefore,  be 
aflBomed,  with  costs. 

Jenks,  ?•  J.,  Staplbton,  Rich,  Putnam  and  Blackmar, 
JJ.,  concurred. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Margaret  A.  Thompson,  Appellant,  v.  William  A,  Tnoafp- 
SON,  Respondent. 

SeooiMl  Department,  June  8,  1917. 

Husband  and  wife  —  agreement  by  husband  to  pay  wife  a  certain 
sum  per  month  executed  prior  to  divorce  —  specific  performance 
—  adequate  remedy  at  law. 

A  plaintiff  divoroed  from  her  husband  in  another  State  is  not  entitled  to 
enforce  by  specific  performance  an  agreement  made  after  the  parties 
separated  and  before  the  divorce  whereby  the  defendant  agreed  to  pay. 
her  for  her  life  or  until  her  remarriage,  a  certain  sum  per  month,  as  she 
has  an  adequate  remedy  at  law. 

Appeal  by  the  plaintiff,  Margaret  A.  Thompson,  from  an 
order  of  the  Supreme  Court,  made  at  the  Westchester  Special 
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Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Westchester  on  the  24th  day  of  January,  1917,  granting 
defendant's  motion  for  judgment  on  the  pleadings,  consisting 
of  a  complaint  and  the  answer  thereto. 

Xenophon  P.  HvMy^  for  the  appellant. 

W.  Cleveland  Runyon,  for  the  respondent. 

Per  Curiam: 

The  plaintiff,  divorced  from  her  husband  in  the  State  of 
Pennsylvania,  would  enforce  specific  performance  of  an 
agreement  made  after  the  parties  separated  and  before  the 
divorce,  wh^eby  the  defendant  agreed  to  pay  her  for  her 
life  or  until  her  remarriage  a  sum  of  money  measured  by  his 
income,  but  never  less  than  $76  per  month,  or  if  his  income 
became  less  than  $2,700,  then  one-third  of  his  income.  The 
court  will  not  enforce  specific  performance  merely  to  save 
a  multiplicity  of  suits  {Town  of  Venice  v.  Woodruffs  62  N.  Y. 
462,  470),  or  because  the  defendant's  exempt  property  cannot 
be  taken  on  execution  or  to  enforce  an  agreement  such  as  that 
in  question.  (McOean  v.  Parsons,  150  App.  Div.  208; 
ButUar  v.  Butilar,  57  N.  J.  Eq.  645.)  It  is  no  longer  necessary 
to  resort  to  equity,  as  the  plaintiff  has  an  adequate  remedy 
at  law.  (Winter  v.  Winter,  191  N.  Y.  462.)  So  far  as 
Fleming  v.  Peterson  (167  HI.  465)  tends  to  sustain  appellant's 
view,  it  is  not  approved. 

The  order  is  affirmed,  without  costs. 

Jenks,  p.  J.,  Thomas,  Stapleton,  Mills  and  Rich,  JJ., 
concurred. 

Order  affirmed,  without  costs. 
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Daniel  M.  Gerard,  Respondent,  v.  Cross  &  Brown  Com- 
pany, Appellant. 

Second  Department,  Jane  8,  1917. 

Pleadinir  —  principal  and  agent  —  luiBeieney  of  complaint  in  action 
by  real  estate  broker  against  another  broker  for  conunissions — 
equitable  claim  upon  quasi  or  constructiTe  contract. 

A  complaint  which,  in  effect,  alleged  that  the  plaintiff,  a  real  estate  broker, 
was  employed  by  the  owners  of  realty  to  effect  a  sale  thereof  upon  agree- 
ment for  five  per  cent  commission;  that  he  listed  the  property  for  sale  with 
the  d^endant,  another  real  estate  broker,  under  an  agreement  to  allow 
him  two  and  one-half  per  cent  of  the  commission  for  effecting  a  sale,  and 
that  the  latter  broker  procured  a  purchaser  and  upon  notifying  the  owners 
received  the  five  per  cent  commission,  states  a  claim  in  equity  upon 
a  quaH  or  constructive  contract  for  the  two  and  one-half  per  cent 
commission. 

Thomas  and  Putnam,  JJ.,  dissented. 

Appeal  by  the  defendant,  Cross  &  Brown  Company,  from 
an  interlocutory  judgment  of  the  Supreme  Court  in  favor  of 
the  plaintiff,  entered  in  the  office  of  the  clerk  of  the  coimty 
of  Suffolk^  on  the  4th  day  of  December,  1916,  overruling  a 
demurrer  to  the  complaint. 

Edwin  L.  Ryan,  for  the  appellant. 
Frederick  W.  Sparks,  for  the  respondent. 

Jenks,  p.  J.: 

I  think  that  the  Special  Term  was  right  in  overruling  the 
demurrer  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  plaintiff  complains 
that  he  is  a  real  estate  broker  employed  by  the  owners  of 
realty  to  effect  a  sale  of  it,  upon  agreement  for  5  per  cent 
commission;  that  he  "  listed  "  the  property  "  for  sale  "  with 
the  defendant,  a  real  estate  broker,  accompanied  by  a  letter 
to  the  defendant,  dated  December  14,  1915,  wherein  plain- 
tiff wrote  that  he  was  the  exclusive  agent,  that  he  would 
receive  any  offer  that  the  defendant  would  make  and  put  it 
before  the  owners,  and  added:   *'  In  case  you  can  effect  a  sale. 
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will  allow  you  23^%  commission; "  that  thereupon  the  defend- 
ant wrote  on  December  15th,  in  answer:  "  We  beg  to 
acknowledge  receipt  of  yours  of  the  14th  instant,  relative  to 
the  block  between  Thompson  and  Nott  Aves.  and  Rawson 
and  Hill  Streets,  Long  Island  City,  and  note  price  of  $150,000. 
We  beg  to  assure  you  that  we  will  use  our  best  efforts  to  dis- 
pose of  this  property,  and  will  be  glad  to  submit  any  offers 
that  we  may  receive.''  Plaintiff  further  complains  that 
defendant,  while  said  property  was  listed  with  it  imder  the 
terms  of  said  letter  of  December  14th,  procured  a  purchaser, 
submitted  his  offer  to  the  owners  of  the  property  with  the 
result  of  a  sale,  and  that  the  owners  thereupon  paid  5  per  cent 
commission  to  the  defendant.  He  sues  to  recover  the  excess 
of  the  5  per  cent  over  the  2J^  per  cent. 

I  think  that  we  can  spell  out  from  the  pleading  a  charge 
that  the  defendant  agreed  with  the  plaintiff  that  the  defendant 
would  strive  to  effect  a  sale  of  the  property  and  that  defend- 
ant would  submit  any  offer  that  it  might  receive  therefor  to 
the  plaintiff,  on  the  consideration  that  the  plaintiff  would 
pay  the  defendant  23^  per  cent  commission  in  the  event  of 
a  sale,  but  that  the  defendant,  in  violation  of  its  agreement, 
submitted  such  an  offer  to  the  owners  and  as  the  result  has 
secured  5  per  cent  commission  therefor.  I  think  that  the 
plaintiff,  beyond  the  peril  of  this  demurrer,  has  pleaded  a 
suit  in  equity  upon  a  qucLsi  or  constructive  contract,  sometimes 
called  an  implied  contract.  In  the  language  of  Kent,  J., 
in  NeiUan  v.  Blight  (1  Johns.  Cas.  205,  210):  "  The  law  will 
infer  a  promise  by  the  defendant  to  pay  the  money,  because 
in  justice  and  good  faith  he  was  bound  to  do  so,  and  gave  the 
plaintiff  reason  to  expect  it." 

The  interlocutory  judgment  is  affirmed,  with  costs,  with 
leave  to  the  defendant  to  plead  over  within  twenty  days  upon 
pajmaent  of  costs. 

Stapleton  and  Blackmab,  JJ.,  concurred;  Thomas  and 
Putnam,  JJ.,  dissented. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to 
defendant  to  plead  over  within  twenty  days  on  payment  of 
costs. 

Digitized  by  VjOOQIC 


614       Lebaudt  v.  Carnegie  Trust  Oo. 

First  Department,  Jane,  1917.  [VoL  178. 

Jacques  Lebaudt,  Appellant,  v.  Carnegie  Trust  Company 
and  Eugene  Lamb  Richards,  as  Superintendent  of  Banks 
of  the  State  of  New  York,  Defendants. 

William  M.  E.  Olcott,  Respondent. 

First  Department,  June  8,  1917. 

Lien  —  attorney's  lien  on  proceeds  of  Judgment  in  hands  of  city 
chamberlain  —  extent  of  lien  —  practice  —  reference. 

^  In  fixing  the  lien  of  an  attorney  on  funds,  the  proceeds  of  a  judgment,  in 
the  hands  of  the  chamberlain  of  the  city  of  New  York  it  is  improper  to 
include  moneys  due  to  another  attorney,  not  an  attorney  of  record,  which 
have  not  been  paid  over  to  said  attorney  by  the  petitioner,  or  to  include 
sums  representing  disbursements  in  collateral  matters.  In  such  case  the 
matter  will  be  remitted  to  a  referee  to  ascertain  what  parts  of  the  dis- 
bursements were  incurred  in  the  action  for  which  the  plaintiff  is  entitled 
to  a  chaiging  lien. 

Appeal  by  the  plaintiff,  Jacques  Lebaudy,  from  an  order 
of  the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
York  on  the  9th  day  of  December,  1916,  fixing  the  Uen  of  the 
respondent,  plaintiff's  former  attorney,  at  the  sum  of  $6,730. 

Edwin  T.  Murdoch,  for  the  appellant. 

Walter  E.  Ernst,  for  the  respondent. 

Per  Curiam: 

Petitioner  has  obtained  a  lien  upon  a  fund  now  in  the 
hands  of  the  city  chamberlain,  the  proceeds  of  a  judgment 
recovered  in  behalf  of  the  plaintiff  in  an  action  against  the 
Carnegie  Trust  Company.  The  fimd,  not  being  in  the 
petitioner's  hands,  is  only  subject  to  a  charging  Uen  of  the 
attorney  of  record  in  the  action  in  which  the  fund  was  recovered. 
{Matter  of  Heinshdmer,  214  N.  Y.  361.)  Of  the  Uen  estab- 
lished by  the  order  appealed  from,  $5,060  was  for  moneys 
not  due  to  the  petitioner  but  to  one  Conner,  an  attorney 
living  in  Paris,  not  an  attorney  of  record  in  the  Carnegie 
Trust  Company  case.  From  the  evidence  it  appears  that 
this  amoimt  has  not  been  paid  by  the  petitioner  to  Conner, 
nor  is  the  petitioner  Uable  to  Conner  for  any  part  of  the  same. 
To    this    extent,    therefore,    the    Uen    would    seem    to    be 
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unauthorized.  In  addition  to  this  amount  there  is  included 
in  the  final  order  $1,670,  representing  the  balance  of  an 
account  kept  from  the  beginning  of  the  relations  between 
Olcott  and  this  plaintiff,  which  included  not  only  the  services 
and  disbursements  in  the  Carnegie  Trust  Company  matter, 
but  in  several  other  matters.  Just  what  part  of  this  amount 
represented  disbursements  in  the  case  against  the  Carnegie 
Trust  Company  does  not  appear  by  the  evidence. 

The  final  order,  therefore,  must  be  reversed  and  the  matter 
remitted  to  the  referee  to  ascertain  what  part  of  these  dis- 
bursements were  inciured  in  the  action  of  Lebaudy  against 
the  Carnegie  Trust  Company,  for  which  amount  the  plaintiff 
is  entitled  to  a  charging  lien,  with  costs  to  appellant  to  abide 
the  final  event.  The  fourth  finding  of  fact  by  the  referee 
to  the  effect  that  there  is  due  from  plaintiff  to  Olcott  $6,730 
for  fees  and  expenses  in  this  action  is  reversed. 

Present — Clarke,  P.  J.,  Dowling,  SMrra  and  Page,  JJ. 

Order  reversed  and  matter  remitted  to  referee  as  stated 
in  opinion,  with  costs  to  appellant  to  abide  event.  Order  to 
be  settled  on  notice. 


Burns  Bros.,  Appellant,  v.  The  City  op  New  York, 

Respondent. 

First  Department,  June  8, 1917. 

Water  and  water  rights  —  easements  of  riparian  owners  in  lands  in 
the  city  of  New  York  formerly  under  water  —  aetion  of  ejeotment 
—  respective  rights  of  sovereign  and  riparian  owners  —  grant  of 
sovereign  rights  to  city  of  New  York  —  rights  of  city  to  said  lands 
under  water  simUar  to  those  of  State  —  city  may  not  appropriate 
easements  of  riparian  owners  except  by  eminent  domain  —  efEect 
of  construction  of  wharves  by  riparian  owners  under  municipal 
permit  —  when  such  construction  no  basis  for  title  by  adverse 
possession  —  ejectment  does  not  lie  where  parties  have  mutual 
rights  in  same  premises. 

Prior  to  the  enactment  of  chapter  285  of  the  Laws  of  1852  an  owner  of 
uplands  abutting  upon  the  Harlem  river  between  the  present  One  Hun- 
dred and  Sixth  and  One  Hundred  and  Seventh  streets  in  the  city  of 
New  York  had  an  easement  in  the  adjacent  lands  under  water  of  passage 
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to  and  fro  to  land  boats  and  merchandise,  and  for  that  purpose  to  con- 
struct docks  or  piers  thereon.  The  State  held  the  title  in  fee  to  the  lands 
under  water,  subject  to  this  easement,  but  vested  with  the  power  in  its 
governmental  capacity  to  improve  the  waters  for  the  purpose  of  navigation 
to  the  detriment  of  the  rights  of  the  upland  owner,  for  the  reason  that 
there  are  certain  rights  of  navigation  and  commerce  by  water  which 
are  conmion  to  all. 

When  by  the  enactment  of  the  statute  aforesaid  the  people  of  the  State 
granted  its  rights  in  sdd  lands  tmder  water  to  the  city  of  New  York  and 
authorized  the  establishment  of  Exterior  street,  so  called  (a  street  not 
yet  completed),  but  reserved  to  upland  proprietors  a  pre-emptive  right  to 
all  grants  which  might  be  made  by  the  State  of  said  lands  under  water, 
the  dty  as  grantee  of  the  State  and  vested  with  the  fee  held  the  lands  in 
trust  for  the  public  for  the  promotion  of  commerce  and  general  welfare, 
subject,  however,  to  the  easements  of  riparian  owners.  The  permission 
to  lay  out  Exterior  street  did  not  give  to  the  city  the  right  to  take  without 
compensation  the  easements  of  riparian  proprietors  as  this  would  be 
beyond  the  constitutioDal  power  of  the  Legislature. 

When  the  city  of  New  York  under  legislative  authority  established  the 
bulkhead  line  of  the  Harlem  river,  as  shown  upon  the  Southard  map,  and 
subsequently  in  1865  granted  in  fee  to  McCaddin,  the  owner  of  uplands 
between  the  present  One  Hundred  and  Sixth  and  One  Hundred  and 
Seventh  streets,  lands  under  the  waters  of  the  Harlem  river  in  front  of 
his  uplands  upon  the  condition  that  the  grantee,  or  his  heirs  and  assigns, 
should  construct  good  and  sufficient  bulkheads  on  the  established  line 
and  fill  in  behind  the  same  at  his  own  cost  and  expense  and  keep  in  repair 
such  streets  and  avenues  as  were  then  or  might  thereafter  be  laid  out 
through  said  premises,  which  deed  expressly  provided  that  the  use  of  the 
names  One  Himdred  and  Sixth  and  One  Hundred  and  Seventh  streets 
and  other  avenues  was  solely  for  the  purpose  of  description  and  that  the 
grantor  reserved  said  streets  to  itself,  the  fee  of  the  lands  formerly  under 
water  between  Exterior  street  and  Avenue  A  remained  in  the  city. 

But,  even  though  the  city  of  New  York  retains  the  fee  in  said  lands,  it  does 
not  follow  that  it  is  entitled  to  a  judgment  of  ejectment  as  against  the 
successors  of  McCaddin  holding  under  mesne  conveyances  from  him,  for 
as  riparian  owners  they  have  easements  in  the  lands  formerly  under  water 
to  the  limit  of  the  bulkhead  line  and  they  and  their  predecessors  had  a 
right  to  construct  such  docks  and  bulkheads  as  were  necessary  to  the 
enjoyment  of  such  easements  of  which  they  could  only  be  deprived  by  an 
exercise  of  eminent  domain  for  a  public  purpose  upon  the  payment  of 
compensation. 

Hence,  where  there  is  no  claim  that  the  present  owners  or  their  predecessois 
in  title  have  in  any  way  failed  to  perform  the  covenants  in  tiie  grant  by 
the  city  to  them  and  theu:  easements  have  not  been  taken  by  eminent 
domam,  they  cannot  be  ejected  from  the  lands  formerly  under  water 
merely  because  the  city  is  the  owner  of  the  fee  thereof,  for  such  ownei^ 
ship  is  in  trust  merely  and  can  only  be  exercised  in  the  interest  of  the 
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public  and  in  the  execution  of  the  trust,  especially  so  where  the  grant  by 
the  city  was  made  upon  the  payment  of  a  valuable  consideralion. 

However,  when  the  Legislature  by  chapter  105  of  the  Laws  of  1868  author- 
ized the  abandonment  of  Eidierior  street  for  the  uses  designated  in  the 
act  of  1857,  and  under  the  authority  of  said  former  statute  the  city  of 
New  York  gave  permission  to  the  proprietors  of  water  grants  to  erect  piers 
and  wharves  within  the  bulkhead  line,  and  a  grantee  of  said  McCaddin, 
pursuant  to  municipal  permission,  actually  constructed  such  wharves, 
lus  successors  are  not  entitled  to  succeed  in  an  action  of  ejectment  against 
the  city  of  New  York  upon  the  theory  that  they  have  acquired  title  to  the 
lands  formerly  under  water  by  adverse  possession.  This,  because  the 
erection  of  such  wharves  was  not  an  assertion  of  a  hostile  daim  of  title 
to  the  premises,  for  the  grantees  remained  in  possession  tmder  a  known 
title  derived  from  the  city  by  the  grant  to  McCaddin. 

A  title  by  adverse  possession  only  arises  from  long-continued  use  or  posses- 
sion when  a  man  can  show  no  other  title  or  right  of  possession,  tiie  law 
implying  a  grant  from  the  fact  of  a  continued  use  or  possession  without 
objection.  If  other  title  or  right  €i  possession  can  be  shown  no  right 
in  the  premises  adverse  to  that  right  or  title  will  be  implied  from  posses- 
sion.   The  possession  or  use  will  be  held  to  be  under  the  known  title. 

Thus,  the  mere  statement  of  an  imfoimded  claim  by  one  in  lawful  posses- 
sion cannot  change  the  character  of  his  possession  nor  impose  any  obliga- 
tion on  the  other  party  to  alter  his  position  in  relation  thereto. 

As  both  of  the  parties  to  this  action  have  rights  in  the  property  wh  ch  they 
may  continue  to  hold  and  enjoy,  neither  is  in  a  position  to  eject  the  other 
therefrom. 

Appeal  by  the  plaintiff,  Bums  Bros.,  from  a  judgment  of 
the  Supreme  Court  m  favor  of  the  defendant,  entered  m  the 
office  of  the  clerk  of  the  county  of  New  York  on  the  22d  day 
of  November,  1916,  upon  the  verdict  of  a  jiuy  rendered  by 
direction  of  the  court,  and  also  from  an  order  entered  in  said 
clerk's  office  on  the  20th  day  of  November,  1916,  denying 
plaintiff's  motion  for  a  new  trial  made  upon  the  minutes. 

The  judgment  determined  that  defendant  is  the  owner  in  fee 
simple  and  entitled  to  possession  to  certain  real  property 
and  directed  that  it  be  let  into  the  possession  thereof. 

Charles  E.  Hughes,  for  the  appellant. 

Charles  J.  Nekrhas,  for  the  respondent. 

Page,  J.: 

The  action  is  brought  pursuant  to  the  provisions  of  section 
1638  et  seq.  of  the  Code  of  Civil  Procedure,  to  compel  the 
determination  of  a  claim  to  certain  real  property  bounded 
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northerly  by  the  south  side  of  One  Hundred  and  Seventh 
street;  easterly  by  the  Harlem  river;  southerly  by  the  northerly 
side  of  One  Hundred  and  Sixth  street  and  westerly  by  what 
would  be  the  easterly  line  of  Avenue  A,  if  said  avenue  were 
physically  laid  out.  These  premises  are  entirely  within  the 
limits  of  Exterior  street  as  designated  upon  the  Southard 
map,  but  never  physically  laid  out  or  used  as  a  street.  The 
plaintiff  claims  title  in  fee  simple  absolute  by  virtue  of  an 
adverse  possession,  and  demands  judgment  that  the  defendant 
be  barred  from  all  claim  to  any  estate,  right,  title,  interest, 
lien,  claim  or  demand  in,  to  or  upon  the  premises.  The 
defendant  denies  the  plaintiff's  title  and  pleads  its  own  title 
in  fee  simple  absolute,  and  demands  judgment  that  the  com- 
plaint be  dismissed;  that  the  defendant  is  seized  of  and 
entitled  to  the  possession  of  the  premises,  and  that  the  plaintiff 
be  barred  from  any  estate,  right,  title,  interest,  easement, 
lien,  claim  or  demand  in,  to  or  upon  the  property  hereinbefore 
described  except  easements  of  light,  air  and  access.  Thus 
there  is  put  in  issue  all  the  rights  in  these  premises  and  the 
judgment  of  the  court  is  invoked  to  determine  the  respective 
rights  of  the  parties  in  the  premises.  In  the  case  of  Con- 
solidated Ice  Co.  V.  Mayor,  etc.  (166  N.  Y.  92,  100)  the 
court,  speaking  of  a  similar  action,  said:  ''An  action  is  not 
maintainable  for  the  purpose  of  obtaining  an  adjudication 
that  a  plaintiff  has  easements  or  rights  of  any  character  in 
the  lands  of  another,  and  where  the  conclusion  that  the 
plaintiff  had  failed  to  prove  such  facts  as  would  entitle  it  to 
maintain  an  action  under  the  statute,  was  reached  by  the 
court,  it  was  its  duty  to  dismiss  the  complaint,  instead  of 
holding  it  and  attempting  to  give  a  kind  of  reUef  for  which 
the  statute  does  not  authorize  the  maintenance  of  an  action." 
In  that  case,  however,  the  defendant  did  not  plead  its  title 
and  demand  that  the  judgment  should  bar  the  plaintiff  from 
all  right  or  claim  in,  to  or  upon  the  premises. 

In  order  to  ascertain  the  rights  of  the  parties  and  to  properly 
comprehend  the  legal  effect  of  the  various  documents  offered 
in  evidence  at  the  trial,  it  is  necessary  to  consider  the  respective 
rights  and  obligations  of  the  predecessors  in  title  to  the  parties 
hereto  prior  to  the  grant  by  the  city  to  Henry  McCaddin, 
Jr.,  in  1866.    By  reference  to  that  deed  it  appears  that  prior 
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thereto  McCaddin  was  the  owner  of  the  upland  abutting 
upon  the  Harlem  river  adjoining  the  premises  which  were 
then  a  part  of  the  tideway  of  that  river.  The  courts  of  this 
State  have  had  occasion  to  consider  and  declare  the  rights 
of  the  owners  of  the  upland  abutting  upon  the  Harlem  river, 
and  they  have  been  thus  summarized:  '^  The  owner  of 
uplands  abutting  upon  a  navigable  river  where  the  tide 
flows  and  ebbs,  takes  title  only  to  high-water  mark.  While 
he  does  not  own  the  tideway,  or  the  lands  under  water 
beyond  the  same,  he  has  the  easement  of  passage  and  the 
transportation  of  merchandise,  to  and  fro,  between  the  navi- 
gable water  and  his  land;  to  fish  and  draw  nets;  to  land  boats 
and  to  load  and  unload  the  same.  These  privileges  are 
absolute  property  rights  as  against  all  but  the  State.  The 
State  holds  the  title  in  fee  in  the  tideway  and  to  the  lands 
under  water  beyond  the  same,  as  trustees  for  the  public  in 
its  organized  capacity.  As  such  trustee  and  in  the  exercise 
of  its  governmental  functions,  it  may  improve  the  tideway  or 
the  adjacent  waters  for  the  benefit  of  navigation,  even  to 
the  detriment  of  abutting  upland  owners  and  without  com- 
pensation to  them."  {McMer  of  City  of  New  York,  168  N.  Y. 
134,  143;  Sage  v.  Mayor,  154  id.  61,  70.) 

The  right  of  the  riparian  proprietor  on  a  navigable  stream 
to  make  a  landing  wharf  or  pier  for  his  own  use  or  for  the 
use  of  the  public,  subject  to  such  general  rules  and  regulations 
as  the  Legislature  may  see  proper  to  impose  for  the  protection 
of  the  ri^ts  of  the  public,  has  been  stated  by  the  Court  of 
Appeals  to  have  been  comprehended  in  the  language  above 
cited.  (Toum  of  Brookhaven  v.  Smith,  188  N.  Y.  74,  85; 
Barnes  v.  Midland  R.  R.  Terminal  Co.,  193  id.  378,  383.) 

Therefore,  prior  to  1852,  McCaddin  and  his  predecessors 
in  title  to  the  upland  had  an  easement  in  the  lands  under 
water,  of  passage  to  and  fro,  to  land  boats  and  merchandise, 
and  for  that  purpose  to  construct  a  dock  or  pier  thereon. 
The  State  held  the  title  in  fee  to  the  land  under  water  subject 
to  this  easement,  but  vested  with  the  power,  in  its  govern- 
mental capacity,  to  improve  the  waters  for  the  purpose  of 
navigation,  to  the  detriment  of  the  rights  of  the  upland 
owner,  for  the  reason  that  there  are  certain  rights  of  navigation 
and  commerce  by  water  which  are  common  to  all. 
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By  chapter  285  of  the  Laws  of  1852  the  mayor,  aldermen 
and  conmionalty  of  the  city  of  New  York  were  given  the 
right  to  lay  out  and  fix  a  permane^t  exterior  street  along 
the  shore  of  the  Harlem  river  between  the  East  and  Hudson 
rivers,  and  to  cause  a  map  to  be  made  and  filed.  It  was 
also  provided  that  the  several  streets  and  avenues  of  said 
city  as  laid  out  on  the  map  or  plan  made  pursuant  to  the  act 
of  1807  (Chap.  115)  or  as  subsequently  established  by  law 
shall  be  continued  and  extended  along  their  present  lines, 
from  their  present  terminations  to  the  said  exterior  street.  By 
said  act  there  was  granted  to  the  city  all  the  right  and  title  of 
the  People  of  the  State  to  the  lands  covered  with  water  along 
the  shore  of  the  said  Harlem  river,  from  the  East  to  the  Hudson 
rivers  and  extending  from  low-water  mark  to  and  including  the 
said  exterior  street  or  permanent  line.  There  was  also  given  to 
the  proprietors  of  all  grants  of  land  under  water  or  the  owners 
of  the  upland,  a  pre-emptive  right  in  all  grants  which  may 
be  made  by  the  city,  if  any,  of  the  said  lands  thereby  granted. 

The  city  thus  became  vested  with  the  fee  of  the  lands 
under  consideration,  and  as  grantee  of  the  State  held  the 
same  in  trust  for  the  public  in  its  organized  capacity  for  the 
promotion  of  commerce  and  the  general  welfare,  but  also 
subject  to  the  easement  of  the  riparian  owners.  Permission 
that  was  given  to  lay  out  Exterior  street  did  not  give  to 
the  city  the  right  to  take  without  compensation  the  easement 
of  the  riparian  proprietors,  as  this  would  be  beyond  the 
constitutional  power  of  the  Legislature.  {Matter  of  City  of 
New  York,  supra,  145.) 

The  Legislature  (Laws  of  1855,  chap.  121)  authorized  the 
appointment  of  a  board  of  commissioners  for  the  purpose, 
among  other  things,  of  establishing  exterior  water  lines  along 
the  fronts  of  New  York  city,  beyond  which  no  permanent 
erections  or  obstructions  were  to  be  made.  This  commission 
reported  to  the  L^islature  and  by  chapter  763  of  the  Laws  of 
1857  the  bulkhead  and  pier  lines  were  established  in  accordance 
with  a  map  filed  by  the  commission  with  its  report. 

In  the  years  1858  and  1859  resolutions  were  passed  by 
the  boards  of  aldermen  and  councilmen  of  the  city  confirming 
the  survey  and  map  of  Exterior  street,  which  is  usually 
designated  as  the  ^'  Southard  map."    It  is  interesting  to  note 
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that  the  expressed  purpose  of  laying  out  this  street  was  that 
the  building  of  the  bulkhead  and  the  contiguous  street  would 
be  of  advantage  to  shipping  and  commerce. 

On  January  16,  1866,  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York,  in  consideration  of  $504.59,  granted 
to  Henry  McCaddin,  Jr.,  and  his  heirs  and  assigns  forever: 
'  "All  that  certain  land  under  water  on  Harlem  river  in  front 
of  the  upland  owned  by  the  said  party  of  the  second  part 
between  106th  street  and  the  center  line  of  107th  street  in 
the  12th  ward  of  the  city  of  New  York."  (Then  follows  a 
description  by  metes  and  bounds  and  a  map  thereof  is  annexed 
to  the  deed  and  reference  made  thereto.)  "  Saving  and 
reserving  out  of  the  hereby  granted  premises  so  much  thereof 
as  may  form  part  of  any  street  or  streets,  avenue  or  avenues, 
that  may  now  or  hereafter  be  designated  or  laid  out  through 
said  premises  according  to  law,  for  the  uses  and  purposes  of  pub- 
lic streets,  avenues  and  highways,  as  hereinafter  mentioned." 

The  habendimi  is  in  fee.  The  party  of  the  second  part 
covenants  that  he,  his  heirs  and  assigns,  "  shall  and  will, 
within  three  months  next  after  they  shall  be  thereimto  required 
by  the  said  parties  of  the  first  part  or  their  successors,  at  his  or 
their  own  proper  costs  and  charges,  build  and  erect,  make  and 
finish  or  cause  to  be  built,  erected,  made  and  finished  according 
to  any  resolution  or  ordinance  of  the  said  parties  of  the  first 
part,  or  their  successors,  already  passed  or  adopted,  or  that  may 
hereafter  be  passed  or  adopted,  good  and  sufiScient  bulkheads, 
wharves,  streets  or  avenues  which  shall  form  so  much  and 
such  parts  of  any  street  or  streets,  avenue  or  avenues,  that 
may  now  or  hereafter  be  designated  or  laid  out  through  said 
premises,  according  to  law,  as  fall  within  the  limits  of  the 
premises  first  above  described,  and  are  reserved  as  aforesaid 
from  out  therefrom,  and  will  fill  in  the  same  with  good  and 
sufiScient  earth  and  regulate  and  pave  the  same  and  lay  the 
sidewalks  thereof." 

The  deed  further  provides  that  the  party  of  the  second 
part,  his  heirs  and  assigns,  will  at  all  times  forever,  at  his 
own  cost  and  expense,  maintain  and  keep  in  good  order  and 
repair  all  those  parts  of  streets  or  avenues  that  may  now 
or  hereafter  be  designated  or  laid  out  through  said  premises 
according  to  law  which  he  has  covenanted  to  build  and  to 
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obey,  fulfill  and  observe  such  ordinances,  resolutions  or  orders 
and  directions  as  the  said  parties  of  the  first  part  and  their 
successors  shall  from  time  to  time  pass  or  make,  relative 
thereto.  He  further  covenants  that  the  said  streets  and 
avenues  shall  forever  thereafter  continue  to  be  and  remain 
public  streets,  avenues  and  highways  for  the  free  and  common 
use  and  passage  of  the  inhabitants  of  said  city,  in  like  manner 
as  the  other  public  streets,  avenues,  bulkheads  and  wharves 
of  the  said  city  now  or  lawfully  ought  to  be.  The  deed  then 
provides  the  effect  of  a  default  of  the  party  of  the  second 
part,  his  heirs  or  assigns  to  perform  the  above  covenants. 
The  party  of  the  second  part  agrees  to  pay  all  taxes,  assess- 
ments and  impositions,  ordinary  and  extra,  as  are  now  or 
thereafter  may  be  imposed  or  levied  upon  the  property.  It 
was  further  covenanted  that  the  party  of  the  second  part 
would  not  build  said  wharves,  bulkheads,  streets  or  avenues 
or  make  the  lands  until  permission  for  that  purpose  should 
be  first  obtained,  and  would  not  build  or  erect  any  wharf, 
pier  or  other  obstruction  in  the  Harlem  river,  in  front  of  the 
hereby  granted  premises  without  the  permission  of  the  city. 
The  parties  of  the  first  part  covenant  that  the  party  of  the 
second  part,  his  heirs  and  assigns,  observing  and  fulfilling 
the  covenants  and  agreements  of  the  deed  shall  '^  from  time 
to  time  and  at  all  times  hereafter  fully  have  and  enjoy,  take 
and  receive  and  hold  to  their  own  proper  use  all  manner  of 
wharfage,  cranage,  advantages  or  emoluments  growing  or 
accruing  by  or  from  that  part  of  the  exterior  line  of  the  said 
city,  lying  on  the  easterly  side  of  the  hereby  granted  premises 
fronting  on  the  Harlem  river,  with  full  power  to  collect  and 
receive  the  same  for  their  own  proper  use  and  benefit  forever." 
It  is  further  agreed  between  the  parties  that  the  true  intent 
and  meaning  of  the  parties  to  the  deed  is  that  nothing  therein 
contained  shall  be  construed  or  taken  to  be  covenants  of 
warranty  or  of  seizin  of  the  parties  of  the  first  part  "  or  to 
operate  further  than  to  pass  the  estate,  right,  title  or  interest 
they  may  have  or  may  lawfully  claim  in  the  premises  hereby 
conveyed  by  virtue  of  their  several  charters  and  the  various 
acts  of  the  Legislature  of  the  State  of  New  York."  There 
is  a  further  provision  that  if  at  any  time  it  shall  appear  that 
the  party  of  the  second  part  was  not  seized  in  fee  of  the  upland 
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at  the  date  of  the  deed,  the  grant  shall  be  void.  It  is  further: 
"  Expressly  declared  that  in  using  the  names  of  107th  Street, 
106th  Street,  First  Avenue  and  Avenue  A  in  the  foregoing 
description  and  on  the  map  hereto  annexed,  it  is  not  intended 
to  dedicate  to  the  public  the  said  streets  and  avenues,  or  any 
part  thereof,  or  of  the  land  which  may  be  used  for  the  same, 
but  that  the  use  of  such  words  was  made  solely  for  facility  of 
description  of  said  premises,  and  for  no  other  purpose,  and  that 
the  said  party  of  the  second  part  reserves  to  himself  the  said 
streets  and  avenues  and  the  land  comprising  the  same  to  the 
same  extent  as  though  the  words  107th  Street,  106th  Street, 
First  Avenue  and  Avenue  A,  had  not  been  used  herein  or  on 
the  map  hereto  annexed." 

It  is  the  claim  of  the  city  that  the  land  shown  on  said 
map  as  comprised  within  the  lines  of  Exterior  street  and 
Avenue  A  was  expressly  reserved  from  said  grant,  and  that 
plaintiff  had  no  right,  title  or  interest  therein.  It  is  not 
contended  that  the  grantee  and  his  assigns  have  not  performed 
all  the  covenants  on  his  or  their  part  to  be  performed,  and  it 
is  conceded  that  the  city  has  never  required  the  grantee  to 
r^ulate  and  pave  any  streets  or  avenues  on  said  premises, 
nor  has  the  city  since  the  grant  laid  out  any  street  or  avenues 
through  said  lands,  nor  has  Avenue  A  or  Exterior  street  been 
opened. 

The  map  annexed  to  the  deed  shows  that  all  the  land 
granted  except  a  triangular  piece  at  the  comer  of  One  Hundred 
and  Seventh  street  having  a  frontage  of  about  sixty  feet  on 
Avenue  A  and  an  equal  frontage  on  One  Himdred  and  Seventh 
street  lay  within  the  lines  of  Avenue  A  and  Exterior  street 
as  shown  on  the  map  annexed  to  the  deed.  As  to  this  triangle 
the  deed  granted  the  fee  to  McCaddin. 

As  to  that  portion  lying  within  the  lines  of  Exterior  street 
and  Avenue  A  it  has  been  held  that  the  fee  remained  in  the 
city  in  a  case  in  which  the  deed,  made  five  years  later  and  con- 
veying land  imder  water  on  the  Harlem  river  six  blocks  north 
of  the  premises  imder  consideration,  which  contained  a  similar 
reservation.  (Consolidated  Ice  Co.  v.  Mayor,  etc.,  supra.  See, 
also,  Sage  v.  MayoT,  154  N.  Y.  61 ;  Mayor,  etc.,  v.  Law,  125  id. 
380.)  If  we  were  not  concluded  by  these  decisions,  it  would  be 
my  individual  opinion  that  a  qualified  fee  passed  to  McCaddin ; 
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that  the  estate  vested  determinable  upon  a  condition  subsequent, 
viz.,  that  if  the  city  gave  three  months'  notice  to  the  grantee, 
his  heirs  or  assigns  to  regulate  and  pave  any  streets  or  avenues, 
as  may  then  have  been  or  might  thereafter  be  designated  or 
laid  out  through  said  premises  according  to  law,  for  the  uses 
and  purposes  of  public  streets,  that  he  would  at  his  own 
expense  regulate,  grade  and  pave  the  same.  The  covenant 
by  the  grantee  would  then  become  effective,  that  the  said 
streets  and  avenues  should  forever  thereafter  continue  to  be 
and  remain  public  streets  and  avenues  and  highways  for  the 
free  and  conunon  use  and  passage  of  the  inhabitants  of  the 
city.  Any  easements  that  the  grantee  had  in  or  over  the 
premises  would  merge  in  the  fee,  and  by  virtue  of  this  covenant 
the  city  would  become  forever  possessed  of  the  land  for  street  - 
purposes  free  of  any  easement  therein.  If,  however,  the 
grantee,  his  heirs  or  assigns  failed  to  perform  the  condition 
the  entire  estate  granted  would  revert  to  the  city.  Until 
the  city  gave  the  notice,  the  grantee,  his  heirs  and  assigns 
would  have  the  full  beneficial  enjoyment  of  the  premises  and 
entitled  to  the  rents,  issues  and  profits  thereof.  This  con- 
struction, in  my  opinion,  gives  effect  to  the  various  covenants 
and  agreements  in  the  deed  and  makes  each  part  thereof 
harmonious  with  the  others.  There  is  one  provision  in  the 
deed  under  consideration  that  is  not  found  in  the  deed  in  the 
case  of  Consolidated  Ice  Co.  v.  Mayor,  etc.  (supra)  and  that 
is  that  by  the  use  of  the  words  One  Hundred  and  Sixth,  One 
Himdred  and  Seventh  streets.  First  avenue  and  Avenue  A, 
it  was  not  intended  to  dedicate  the  same  to  the  public  but  that 
the  use  thereof  was  for  facility  of  description  merely  and  for 
no  other  purpose  and  "  the  said  party  of  the  second  part 
reserves  to  himself  the  said  streets  and  avenues  and  the  land 
comprising  the  same  to  the  same  extent  as  though  "  the  said 
words  "  had  not  been  used  herein  or  on  the  map  hereto 
annexed."  While  this  language  is  an  indication  to  my  mind 
of  the  intent  of  the  parties  as  to  the  effect  of  the  deed,  it  is  not 
in  itself  sufiKcient  to  distinguish  this  case  in  principle  from  the 
Consolidated  Ice  Co.  case,  inasmuch  as  the  remainder  of  the 
deeds  are  in  almost  identical  phraseology. 

Even  if  the  city  reserved  the  land  within  the  limits  of  the 
street  and,  therefore,  is  seized  in  fee,  it  does  not  follow  that  it 
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was  entitled  to  the  judgment  of  ejectment  granted  in  this 
case.  The  plaintiff  is  in  possession  of  the  premises  by  virtue 
of  mesne  conveyances  from  Henry  McCaddin,  Jr.,  and  the 
express  consent  of  the  city,  as  will  more  fully  appear  later  in 
this  opinion.  As  riparian  owner  of  the  upland  adjoining  the 
premises  the  plaintiff  has  the  easements  of  such  owner  in  the 
land  under  water  to  the  limit  of  the  bulkhead  line  established 
by  the  harbor  commissioners  and  had  the  right  to  construct 
such  docks  and  bulkheads  as  were  necessary  for  the  enjoyment 
of  his  easements  (Toum  of  Brookhaven  v.  Smitiif  188  N.  Y.  74, 
86;  Bame8  v.  Midland  R.  R.  Terminal  Co.,  193  id.  378,  383) 
subject  to  the  right  of  the  State  or  its  successor,  the  city, 
which  held  the  fee  in  trust  for  the  pxuposes  of  promoting 
navigation  and  commerce,  to  make  necessary  changes  thereto 
in  execution  of  its  trust.  In  .executing  its  trust  the  riparian 
rights  of  the  owner  of  the  upland  could  be  destroyed  or 
impaired,  if  public  necessity  demanded  it  for  the  promotion 
of  commerce  and  navigation  (Sage  v.  Mayor,  154  N.  Y.  61), 
but  the  city  could  not  destroy  or  impair  the  easements  of  the 
riparian  owner  for  other  purposes  without  compensation. 
(Matter  of  City  of  New  York,  168  N.  Y.  134.)  This  right 
of  the  plaintiff  and  its  predecessors  in  title  to  improve 
the  land  between  high  and  low-water  mark  and  beyond, 
for  the  purpose  of  enjoying  the  riparian  easements,  is  recog- 
nized in  the  McCaddin  deed,  which  contains  an  express  pro- 
vision that  the  grantee  would  not  build  or  erect  any  wharf  or 
pier  or  other  obstruction  in  the  Harlem  river  in  front  of  the 
premises  thereby  granted  without  permission  of  the  city. 
It  is  also  recognized  in  the  provision  of  the  deed  that  if  it 
should  appear  that  the  grantee  was  not  the  owner  in  fee  of  the 
upland  the  grant  should  be  void.  The  pre-emptive  right  in 
the  owner  of  the  upland  to  any  grant  of  the  lands  under  water 
made  by  the  city,  secured  by  the  act  of  1852,  was  to  safeguard 
the  riparian  easements  of  such  owner. 

The  city  can  only  curtail  or  restrain  the  exercise  of  this 
right  by  the  plaintiff,  as  owner  of  the  upland,  when  the  public 
welfare  makes  it  necessary  to  do  so,  or  the  plaintiff  has  failed 
to  perform  the  covenants  of  his  grant.  It  cannot  eject  the 
plaintiff,  merely  because  it  is  the  owner  of  the  fee,  for  its 
App.  Div.— Vol.  CLXXVni       40 
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ownership  of  the  fee  is  in  trust,  merely,  and  can  only  be 
exercised  in  the  interest  of  the  public  and  in  execution  of  the 
trust,  and  for  the  further  reason  that  the  plaintiff  is  in  pos- 
tession,  with  the  express  permission  of  the  city  granted  upon  a 
valuable  consideration,  in  the  enjoyment  of  easements  of 
which  it  cannot  be  deprived  summarily  and  without  adequate 
compensation.  The  city  can,  therefore,  gain  possession  of 
these  premises  free  from  the  easements  of  the  plaintiff  only 
through  the  power  of  eminent  domain,  so  long  as  the  covenants 
and  agreements  of  the  grantee,  his  heirs  and  assigns,  in  the 
McCaddin  deed  are  faithfully  performed.  The  judgment  that 
the  city  of  New  York  is  seized  of  an  estate  in  fee  simple  absolute 
in  the  premises  and  all  estate  and  rights  therein  and  be  let 
into  possession  thereof  and  that  the  plaintiff.  Burns  Bros.,  has 
no  right  or  interest  in  or  to  the  premises  must,  therefore,  be 
reversed  and  the  counterclaim  dismissed. 

The  question  remains,  is  the  plaintiff  entitled  to  a  judgment 
against  the  city.  In  considering  this  further  facts  must  be 
stated.  By  the  act  of  1857  {supra)  a  continuous  bulkhead 
along  the  water  front  in  this  part  of  the  Harlem  river  was 
contemplated.  In  1868  it  was  enacted  (Laws  of  1868,  chap. 
150)  that  "  It  shall  be  lawful  for  the  proprietors  of  the 
grants  of  lapd  imder  water  in  the  Harlem  river,  between 
termination  of  the  Second  avenue  and  the  East  river,  instead 
of  building  an  exterior  continuous  bulkhead,  as  now  laid 
out  by  the  harbor  commissioners,  to  erect  pi^  and  wharves 
therein,  and  to  excavate  the  slips  between  the  same,  but  in 
no  case  shall  any  such  pier  or  wharf  be  extended  into  the  river 
further  than  the  said  exterior  line,  as  fixed  by  the  said  harbor 
commissioners."  This  act  was  amended  in  1872  (Laws  of  1872, 
chap.  487)  by  substituting  Third  avenue  for  Second  avenue- 
(See,  also,  Consol.  Act  [Laws  of  1882,  chap.  410],  §  733.) 

The  Legislature  thus  authorized  an  abandonment  of  Exterior 
street  for  the  uses  designated  in  the  act  of  1857  and  the  pur- 
poses declared  in  the  resolutions  of  the  commonalty  of  the 
city  in  laying  out  the  street,  and  gave  permission  to  the  pro- 
prietors of  water  grants  to  erect  piers  and  wharves  within  the 
limits  of  said  street  and  excavate  the  land  between  such  piers 
and  wharves.  On  the  17th  day  of  April,  1883,  Henry  McCad- 
din, Jr.,  conveyed  the  upland  and  the  property  conveyed  by 
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the  last-mentioned  deed  to  Robinson  Gill,  which  conveyance 
was  subject  to  all  the  conditions,  reservations,  covenants 
and  agreements  contained  in  the  deed  of  the  mayor,  etc. 
to  McCaddin.  On  the  24th  day  of  December,  1883,  Robinson 
Gill  made  application  to  the  board  of  dock  commissioners 
of  New  York  city  as  follows: 

"  New  York,  24  Deer.,  1883. 
To  The  Board  of  Docks  Commissioner , 

"  New  York  aty: 
"  The  subscriber  being  the  owner  of  upland  indicated 
by  blue  color  on  the  plan  hereto  annexed,  reference  being 
had  to  said  plan  for  location  &c.  and  also  of  the  adjoining  land 
between  the  high-water  line  and  Harbor  Commissioners 
exterior  line  as  indicated  by  pink  color  on  said  plan  and  being 
desirous  to  so  improve  the  same,  as  to  make  it  available  for 
use  in  his  business  of  stone  working  and  also  to  provide  wharfage 
with  steam  hoisting  facilities  &c.,  for  himself  and  such  others 
as  may  require  the  use  of  them,  would  respectfully  request 
yoiu*  permission  to  enclose  with  a  suitable  wall  such  part  of 
said  land  as  lies  west  of  the  easterly  line  of  Avenue  A.  and  fill 
in  the  same  to  the  grade  of  Avenue  A.  and  also  to  build 
easterly  from  said  wall  to  the  Harbor  Commissioners  exterior 
line,  a  suitable  pile  wharf  of  such  construction  as  your  Board 
may  direct. 

"  Yours  respectfully, 

"  (Signed)  ROBINSON  GILL. 
"  Per  C.  L.  P." 

On  February  29,  1884,  the  secretary  of  the  board  of  dock 
commissioners  wrote  to  Robinson  Gill  as  follows: 

"  Fetyy.  29tfi,  1884. 
"  Robinson  Gill,  Esq. : 

"  Sir. — At  a  meeting  of  the  Board  governing  this  Depart- 
ment held  on  the  28th  inst.,  the  following  resolution  was 
adopted: 

'^  Resolvedj  that  permission  be  and  hereby  is  given  to 
Robinson  Gill,  alleged  owner  of  land  imder  water  between 
106th  and  107th  Streets,  East  and  Harlem  Rivers,  and  of 
the  upland  adjacent  thereto,  to  construct  and  maintain; 
provided  the  same  is  commenced  and  completed  within  the 

Digitized  by  V^OOQ IC 


628  BcjRNs  Bros.  v.  City  of  New  York. 

First  Department,  Jane,  1917.  [Vol.  17a 

next  twenty  months,  a  retaining  structure  of  solid  pile  work 
with  a  platform  about  twenty  feet  wide,  supported  on  piles 
in  front  thereof,  on  the  we^t  side  of  Harlem  River,  from  the 
north  side  of  106th  Street  to  the  south  side  of  107th  Street, 
the  outer  or  river  face  of  said  platform  to  be  located  on  the 
Bulkhead  line  as  at  present  established  for  said  river,  and  to 
fill  in  behind  the  said  retaining  structure  with  good  stone 
and  clean  earth  and  other  suitable  material  up  to  the  estab- 
lished grade  of  the  said  Bulkhead,  the  entire  structure  to  be 
built  under  the  supervision  and  direction  of  the  Ei^ineer-in- 
Chief  of  this  Department,  and  in  accordance  with  specifica- 
tions therefor  to  be  submitted  to  this  Board  for  its  approval 
of  same;  also  provided  the  said  owner  file  in  this  Department 
within  ten  days  after  adoption  hereof,  an  agreement  in  writing 
that  he  will  change  or  remove  the  said  structure  whenever  the 
Bulkhead  line  for  Harlem  River  shall  be  changed  by  the 
proper  authorities  so  as  to  require  the  same  to  be  done,  and 
that  if  required  by  the  terms  and  conditions  as  provided  in 
the  grant  of  the  said  lands  by  the  City,  he  further  agrees 
that  he  will  pay  one-half  the  cost  of  building  a  suitable  Bulk- 
head at  the  foot  of  107th  Street,  Harlem  River. 

"  Yours  respectfully, 

"JOHN  I.  CUMING, 
"  Secretary:' 

And  Robinson  Gill,  on  the  8th  day  of  March,  1884,  wrote 
the  commissioners  of  the  department  of  docks  acknowledging 
the  receipt  of  a  copy  of  the  resolutions  and  accepting  the  per- 
mission subject  to  the  conditions  therein  contained.  There- 
upon Robinson  Gill  proceeded  to  fill  in  the  land  imder  water 
and  built  a  wharf  on  the  premises. 

The  plaintiff  predicates  its  claun  to  a  title  by  adverse 
possession  upon  the  statement  in  Gill's  application  to  the 
board  of  dock  commissioners  that  he  is  tiie  owner  of  the 
upland  and  also  of  the  adjoining  land  between  high-water 
line  and  harbor  commissioners'  exterior  line.  This  was  not, 
however,  an  assertion  of  a  hostile  claim  to  title  in  the  premises. 
Gill  was  in  possession  of  the  premises  through  a  known  title 
derived  from  the  city  by  the  grant  to  McCaddin.  A  title 
by  adverse  possession  only  arises  from    long-continued  use 
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or  possession  when  a  man  can  show  no  other  title  or  right 
of  possession,  the  law  implying  a  grant  from  the  fact  of  the 
continued  use  or  possession  without  objection.  If  other  title 
or  right  of  possession  can  be  shown,  no  right  in  the  premises 
adverse  to  that  right  or  title  will  be  implied  from  possession; 
the  possession  or  use  will  be  held  to  be  under  the  known  title. 

The  application  to  the  board  of  dock  commissioners  was 
made  in  exact  compliance  with  the  covenant  in  the  deed  to 
McCaddin  that  the  grantee,  his  heirs  and  assigns,  would  not 
build  wharves  or  bulkheads  on  the  property  until  permission 
for  that  purpose  shall  be  first  had  from  the  city. 

The  department  to  which  this  application  was  made  was 
vested  with  the  exclusive  power  to  grant  such  permission 
on  behalf  of  the  city.  (Consol.  Act  [Laws  of  1882,  chap.  410], 
§§  711-728.)  The  use  of  the  property  for  which  permission 
was  desired  was  entirely  consistent  with  the  grant  and  was 
not  contrary  to  any  of  the  rights  or  title  reserved  by  the 
city  in  the  grant,  but  was  a  use  which  the  grantee  and  his 
assigns  was  allowed  to  make  of  the  property  until  the  city 
gave  notice  of  the  requirement  that  streets,  avenues,  bulkheads 
or  wharves  should  be  regulated,  paved  or  erected. 

There  has  been  no  possession  of  the  plaintiff  adverse  to 
the  city. 

The  mere  statement  of  an  unfounded  claim  by  one  then 
in  lawful  possession  cannot  change  the  character  of  his  posses- 
sion nor  impose  any  obligation  on  the  other  party  to  alter 
his  position  in  relation  thereto. 

This  view  of  the  case  makes  it  unnecessary  for  us  to  discuss 
the  other  questions  presented  by  counsel,  viz.,  whether  a 
party  could  gain  title  to  premises  reserved  for  street  purposes, 
by  taking  possession  thereof;  whether  the  provision  repealing 
the  portion  of  the  act  of  1852  that  related  to  the  exterior 
street  contained  in  chapter  697  of  the  Laws  of  1887  was 
constitutional;  and  the  effect  of  the  assessment  of  taxes  and 
the  payment  thereof  by  the  plaintiff  and  its  predecessor  in 
title.  These  questions  have  all  been  determined  adversely 
to  the  appellant's  contention.  {Mayor,  etc.,  v.  Law,  125  N.  Y. 
380»  394;  6  N.  Y.  Supp.  628,  633;  Consolidated  Ice  Co.  v. 
Mayor,  etc.,  166  N.  Y.  92,  101.)  The  plaintiff  has  shown  no 
right  of  action  as  against  the  city. 
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Each  of  the  parties  hereto  has  rights  in  the  property,  and 
so  far  as  appears  in  this  action  can  continue  to  hold  and 
enjoy  the  same,  and  neither  one  is  in  position  to  eject  the 
other  therefrom. 

The  judgment  will,  therefore,  be  reversed,  with  costs  to 
the  appellant,  and  the  complaint  and  the  counterclaim  dis- 
missed, without  costs  to  either  party  as  against  the  oth^. 

Clarke,  P.  J.,  LAuamjN,  Dowung  and  Smiths  JJ., 
concurred. 

Judgment  reversed,  with  costs  to  appellant,  and  complaint 
and  counterclaim  dismissed,  without  costs  to  either  party  as 
against  the  other.    Order  to  be  settled  on  notice. 


iViiBERT  Freeman,  Plaintiff,  v.  Jabies  B.  Hanna  and  Corne- 
lius S.  SwEETLAND,  as  Trustecs  imder  a  Declaration  of 
Trust  Made  with  Albert  Freeman,  Dated  October  25, 
1911,  and  Hawthorne  Silver  and  Iron  Mines,  Limited 
(Inc.),  Defendants. 

First  Department,  June  8, 1917. 

Trust  —  deed  transferring  iltoek  to  trustees  for  benefit  of  corpora- 
tion —  trust  period  not  measured  by  lives  —  unlawful  suspension 
of  power  of  alienation  —  grantor  entitled  to  decree  declaring  deed 
Toid  and  requiring  trustees  to  account  for  diyidends,  etc. 

A  deed  whereby  the  owner  of  stock  of  a  mming  corporation  conveyed  the 
same  in  trust  to  be  held  by  the  trustees  for  the  benefit  of  the  stockholders 
of  the  corporation,  to  be  disposed  of  from  time  to  time  by  a  vote  of  the 
directors,  the  dividends  thereof  to  be  paid  into  the  treasury  of  the  corporar 
tion,  unless  the  same  should  become  insolvent  or  bankrupt,  with  power 
in  the  trustees  to  vote  upon  said  stock  in  their  absolute  discretion,  the 
dividends,  however,  in  case  of  the  insolvency  of  the  corporation,  to  be 
applied  as  the  trustees  in  their  discretion  might  deem  to  be  for  the  best 
interests  of  the  stockholders,  with  a  right  in  the  trustees  to  sell  the  stock 
in  their  discretion  and  to  apply  the  proceeds  as  aforesaid,  creates  a  trust 
which  imposes  active  duties  upon  the  trustees,  and  they  were  not  a  mere 
channel  of  conveyance  to  vest  an  absolute  property  in  the  beneficiary. 

Hence,  where  the  duration  of  said  trust  is  not  measured  by  lives  there  is  an 
unlawful  suspension  of  the  power  of  alienation  beyond  the  period  allowed 
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by  the  statutCi  and  the  grantor  is  entitled  to  a  decree  declaring  the  deed 
null  and  void  and  requiring  the  trustees  to  deliver  the  stock  to  him 
together  with  dividends  which  have  been  received  by  them. 

Submission  of  a  controversy  upon  an  agreed  statement  of 
facts  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Wilson  B.  Brice,  for  the  plaintiff. 

Oeorge  B.  Francis,  for  the  defendant  trustees. 

Ernest  W.  Marlow,  for  the  defendant  Hawthorne  Silver 
and  Iron  Mines,  limited  (Inc.). 

Page,  J.: 

The  action  is  brought  by  the  plaintiff,  Albert  Freeman, 
the  grantor  of  a  certain  trust,  against  the  defendants,  James 
B.  Hanna  and  Cornelius  S.  Sweetland,  the  trustees,  and 
Hawthorne  Silver  and  Iron  Mines,  limited  (Inc.),  the  bene- 
ficiary of  the  said  trust,  to  obtain  from  this  court  a  construction 
thereof  and  directions  as  to  the  disposition  of  the  moneys 
conveyed  in  trust.  The  defendant  Hawthorne  Silver  and 
Iron  Mines,  limited  (Inc.),  is  a  corporation  of  the  State  of 
Delaware,  of  which  the  plaintiff,  Albert  Freeman,  was  a 
director  and  stockholder  on  and  prior  to  October  25,  1911. 
The  said  Albert  Freeman  was  also  the  owner  of  upwards  of 
30,000  shares  of  the  capital  stock  of  the  Mclntyre  Porcupine 
Mines,  limited,  of  the  par  value  of  five  dollars  each.  Shortly 
prior  to  October  25,  1911,  Albert  Freeman  learned  that  the 
United  States  grand  jury  for  the  Southern  District  of  New 
York  was  investigating  the  activities  of  himself  and  his 
associates  with  respect  to  the  sale  of  the  stock  of  the  Haw- 
thorne Silver  and  Iron  Mines,  Limited  (Inc.),  charges  having 
been  made  that  they  had  violated  the  United  States  statutes 
concerning  the  use  of  the  mails  to  promote  fraud.  Pending 
these  investigations  Albert  Freeman  granted  the  said  30,000 
shares  of  the  capital  stock  of  Mclntyre  Porcupine  Mines, 
Limited,  to  the  defendants  James  B.  Hanna  and  Comehus 
S.  Sweetland,  as  trustees,  and  a  written  declaration  of  trust 
signed  by  the  said  trustees  and  approved  by  Albert  Freeman 
was  made  in  the  following  language: 

"  Said  shares  of  stock  are  held  by  us  as  trustees  for  the 
benefit  of  the  stockholders  of  said  Hawthorne  Co.  and  sub- 

Digitized  by  V^OOQ IC 


632  Freeman  v.  Hanka. 


First  Department,  June,  1917.  [Vol.  178. 

ject  to  such  specific  directions  as  to  the  disposition  of  the 
same  as  may  be  given  from  time  to  time  by  vote  of  the  board 
of  directors  of  said  company,  of  which  we  are  duly  notified 
in  writing,  subject,  however,  to  the  Umitations  and  conditions 
hereinafter  set  forth;  all  dividends  received  by  us  as  trustees 
upon  said  shares,  shall  be  paid  over  by  us,  immediately  upon 
receipt  of  the  same,  and  without  deduction  of  any  fees,  to 
the  treasury  of  said  Hawthorne  Company  unless  said  company 
is  then  in  the  hands  of  a  receiver  or  proceedings  in  bankruptcy 
or  insolvency  have  been  instituted  and  are  pending  against 
it.  Said  shares  of  stock  of  said  Mclntyre  Company  are  to 
be  transferred  into  our  names  as  trustees  hereunder,  and  we 
are  to  have  full  power  to  vote  upon  the  same  in  our  absolute 
discretion  at  any  meeting  of  the  stockholders  of  said  company. 
The  above  named  shares  of  said  Mclntyre  Company  shall 
not  be  subject  to  attachment  in  any  way,  or  to  be  reached 
in  any  law  suit  or  proceeding  at  law  or  in  equity  which  may 
be  brought  in  any  jurisdiction  against  said  Hawthorne  Com- 
pany, and  in  case  of  the  insolvency  or  bankruptcy  of  said 
company  at  any  time,  or  in  case  a  receiver  is  appointed  for 
said  company,  said  company  shall  thereupon  forfeit  any  and 
all  interest,  either  in  law  or  in  equity,  which  it  may  have 
in  said  shares  under  this  declaration  of  trust,  and  the  trustees 
shall  thereafter  apply  any  dividend  upon  the  same  in  such 
manner  as  they  in  their  absolute  discretion  and  without 
accountability  to  any  one,  may  deem  to  be  for  the  interests, 
directly  or  indirectly,  of  the  stockholders  of  said  Hawthorne 
Company,  and  the  trustees  hereunder  shall  thereafter  continue 
to  hold  said  shares  of  stock  with  the  right  to  sell  and  dispose 
of  the  same  at  any  time  in  their  discretion  at  public  or  private 
sale,  in  such  manner  as  they  may  deem  best,  and  to  apply 
the  proceeds  of  such  sale  or  sales  in  the  same  manner  as  above 
specified  in  the  case  of  dividends  upon  said  shares." 

Prior  to  the  25th  day  of  February,  1917,  the  Mclntyre 
Porcupine  Mines,  Limited,  declared  a  dividend  of  five  per 
cent  upon  its  capital  stock,  and  the  amount  of  dividend  on 
the  aforesaid  stock  which  the  trustees  have  received  and  are 
now  holding  is  $7,500. 

Albert  Freeman,  the  plaintiff,  prior  to  the  commencement 
of  this  action  has  electa  to  treat  the  said  transfer  of  stock 
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of  the  Mclntyre  Porcupine  Mines,  Limited,  to  the  said  trustees 
as  void,  and  has  notified  the  said  trustees  of  such  election 
and  demanded  a  retiun  of  said  stock  and  all  dividends  received 
thereunder.  The  Hawthorne  Silver  and  Iron  Mines,  Limited 
(Inc.)  9  is  not  insolvent  nor  in  the  hands  of  a  receiver,  nor  have 
proceedings  in  bankruptcy  or  insolvency  been  instituted 
against  it.  The  plaintiff  demands  that  the  transfer  be  declared 
void.  The  defendant  trustees  merely  ask  that  the  rights  of 
the  several  parties  to  the  stock  and  dividends  be  determined, 
and  that  they  be  instructed  as  to  their  duties  as  trustees, 
and  the  defendant  Hawthorne  Silver  and  Iron  Mines,  Limited 
(Inc.),  demands  that  the  declaration  of  trust  be  construed  as 
an  absolute  conveyance  or  deed  of  gift  of  the  said  stock  to 
the  Hawthorne  Silver  and  Iron  Mines,  limited  (Inc.),  or  in 
the  alternative,  that  the  trust  be  declared  valid  and  the 
Hawthorne  Silver  and  Iron  Mines,  limited  (Inc.), be  declared 
to  be  the  beneficiary  thereof. 

The  plaintiff's  claim  is  that  the  trust  imposed  active  duties 
upon  the  trustees  and  the  period  of  its  duration  was  not  meas- 
ured by  lives,  for  which  reason  it  claims  that  the  trust  is  void 
because  it  suspends  the  power  of  alienation  beyond  the  period 
provided  for  in  the  statute.  (See  Pers.  Prop.  Law  [Consol. 
Laws,  chap.  41 ;  Laws  of  1909,  chap.  45],  §  11.)  The  defendant 
Hawthorne  Silver  and  Iron  Mines,  limited  (Inc.),  claims  that 
no  active  duties  were  imposed  upon  the  trustees,  and  that, 
therefore,  the  trust  was  merely  a  channel  of  conveyance  vesting 
an  absolute  property  in  the  beneficiary.  The  question  which 
will  decide  both  of  these  claims  is  whether  the  trustees  have 
active  duties  to  perform  under  their  declaration  of  trust. 
In  our  opinion  they  have.  The  declaration  of  trust  contem- 
plates that  all  dividends  shall  be  received  by  the  trustees 
and  paid  over  to  the  Hawthorne  Company,  and  that  the 
trustees  shall  hold  the  legal  title  to  the  stock  and  vote  upon 
the  same  in  their  discretion  at  any  meeting  of  the  stockholders 
of  the  company.  Furthermore,  the  trustees  were  to  hold  the 
property,  and  in  the  event  of  the  insolvency  or  bankruptcy 
of  the  company  at  any  time,  or  in  case  a  receiver  is  appointed, 
are  to  have  a  further  discretion  to  use  the  property  in  any 
way  which  may  seem  fit  to  them,  either  directly  or  indirectly 
for  the  interests  of  the  stockholders  of  the  Hawthorne  Corn- 
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paay.  The  defendant,  recognizing  that  these  duties  rendered 
the  trust  an  active  one,  attempted  to  avoid  the  effect  of  the 
statute  by  construing  the  following  words:  ''  and  the  Trustees 
hereunder  shall  thereafter  continue  to  hold  said  shares  of  stock 
with  the  right  to  sell  and  dispose  of  the  same  at  any  time 
in  their  discretion/'  to  mean  that  the  trustees  at  all  times 
had  the  right  and  power  to  sell  and  dispose  of  the  same,  for, 
they  say,  how  could  the  trustees  continue  to  hold  the  said 
shares  of  stock  with  a  right  to  sell  and  dispose  of  the  same, 
unless  they  had  had  that  right  from  the  beginning.  The 
difficulty  with  this  proposition,  however,  is  that  the  word 
''  continue  "  logically  relates  only  to  the  holding  of  the  shares 
by  the  trustees  and  not  to  the  right  to  sell  which  came  into 
being  only  after  the  insolvency  of  the  company. 

I  am  of  the  opinion  that  the  trust  is  an  active  one,  and 
not  being  measiu'ed  by  lives  contravenes  the  statute  against 
the  suspension  of  the  power  of  alienation  for  more  than  two 
lives  in  being.  It  is  accordingly  void,  and  the  plaintiff  is 
entitled  to  judgment  directing  the  trustees  to  deliver  to  him 
the  property  and  account  for  all  dividends  received.  Judg- 
ment should  be  granted  accordingly,  with  costs  to  plaintiff. 

Clarke,  P.  J.,  Dowling,  Smith  and  Shearn,  JJ., 
concurred. 

Judgment  ordered  for  plaintiff,  with  costs.  Order  to  be 
settled  on  notice. 


Saks  &  Company,  Respondent,  v.  The  New  York  Edison 
Company,  Appellant. 

First  Department,  June  8, 1917. 

Contract  —  agreement  to  reduce  rates  for  electric  current  if  reduc- 
tions are  made  to  other  consumers  —  reductions  made  to  consumer 
in  lieu  of  payment  of  rent  —  contract  construed  —  when  plaintiff 
not  entitled  to  recover  aUeged  oTerpayment  —  Umitation  of  action. 

Action  to  recover  overpajnnents  alleged  to  have  been  made  by  the  plaintiff 
for  electric  current  furnished  by  the  defendant  during  a  period  of  nine 
years.  The  contract  provided  that  in  the  event  of  any  reduction  in  the 
prices  of  the  defendant  made  to  another  consumer  using  current  under 
like  conditions  as  the  plaintiff,  corresponding  reductions  should  be  made 
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in  the  terms  of  the  contract  with  the  plaintiff.  On  the  trial  it  was  shown 
that  the  defendant,  occupying  a  portion  of  premises  owned  by  another 
consumer  for  use  as  a  substation  for  the  manufacture  of  its  electricity, 
made  a  contract  with  such  consumer  to  furnish  current  at  rates  lower 
than  those  charged  the  plaintiff  for  current  consumed  up  to  the  value  of 
$10,000,  and  that  for  cunent  consumed  in  excess  of  said  sum  the  sum  of 
$3,500  was  charged  against  the  rent  for  the  use  of  the  aforesaid  station, 
and  thereafter  any  current  used  in  excess  of  $13,500  was  to  be  paid  for 
by  said  customer  at  the  r^^r  wholesale  rate  charged  to  the  plaintiff 
and  others. 

Hddf  that  the  reduction  in  rates  to  the  other  customer  was  in  fact  made 
in  payment  of  the  rental  value  of  the  premises  occupied  by  it  for  a  sub- 
station, and  hence  the  plaintiff  had  failed  to  establish  a  cause  of  action 
upon  its  contract. 

By  the  contract  with  the  other  consumer  it  was  intended  to  effect  a  payment 
of  rent,  although  a  clause  in  the  contract  stated  that  the  defendant  was 
to  use  the  consumer's  premises  "  free  and  without  charge,"  for  said  phrase 
was  loosely  used  and  not  intended  to  contradict  the  prior  provisions  of 
the  contract. 

The  plaintiff's  action,  although  based  upon  a  fraudulent  concealment  and 
misrepresentation  by  the  defendant,  being  merely  an  action  to  recover 
a  money  judgment  for  overpayments,  the  Statute  of  Limitations  began 
to  run  when  the  payments  were  made  and  the  right  to  recover  them 
aqcrued,  and  not  from  the  date  of  the  discovery  of  the  fraud.  Hence 
upon  a  new  trial  no  payments  can  be  recovered  which  were  made  more 
than  six  years  prior  to  the  conunencement  of  the  action. 

MonoN  by  the  defendant,  The  New  York  Edison  Company, 
for  a  new  trial  upon  a  case  contaimng  exceptions,  ordered  to  be 
heard  at  the  Appellate  Division  in  the  first  instance  after  the 
rendition  of  a  verdict  in  plaintiff's  favor  by  direction  of  the 
court  upon  a  trial  at  the  New  York  Trial  Term  in  April,  1916. 

Henry  J.  Hemmena  and  Thomas  H.  Beardaley,  for  the 
motion. 

Alfred  P.  W.  Seaman,  opposed. 

Page,  J.: 

The  action  is  brought  by  the  plaintiff,  Saks  &  Company, 
to  recover  from  the  New  York  Edison  Company  overpay- 
ments alleged  to  have  been  made  for  electric  current  consmned 
by  the  plaintiff  during  the  period  from  January  1,  1904,  to 
January  1,  1913. 

The  complaint  alleges  that  pursuant  to  a  contract  made 
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between  the  plaintiff  and  the  defendant  on  the  5th  day  of 
December,  1903,  it  was  agreed  that  defendant  shoxild  fur- 
nish electric  current  to  the  plaintiff  at  certain  specified  rates, 
with  a  proviso  that  in  the  event  of  the  defendant  making  any 
reduction  in  prices  to  a  customer  using  current  under  like 
conditions,  corresponding  reductions  in  prices  should  be  made 
to  the  plaintiff. 

It  is  further  alleged  that  on  the  10th  day  of  March,  1904, 
the  defendant  made  a  contract  with  the  Broadway  Realty 
Company,  whereby  it  reduced  tbe  cost  of  electric  current 
to  the  said  Broadway  Realty  Company  at  all  times  since  the 
6th  day  of  December,  1903,  to  a  price  of  three  cents  per 
kilowatt  hour,  and  that  by  the  terms  of  the  contract  between 
the  plaintiff  and  the  defendant  the  plaintiff  became  entitled 
to  that  rate.  It  is  then  alleged  that  the  defendant  concealed 
from  the  plaintiff  the  fact  that  it  had  made  this  reduction 
to  the  Broadway  Realty  Company,  and  the  plaintiff  had  no 
knowledge  or  notice  thereof  until  the  month  of  December, 
1912,  and  that  the  defendant  falsely  and  fraudulently  repre- 
sented to  the  plaintiff  in  writing  each  and  every  month  from 
the  1st  day  of  January,  1904,  to  the  1st  day  of  January,  1913, 
that  there  was  due  from  the  plaintiff  to  the  defendant  for 
current  used,  certain  amounts  charged  at  full  prices,  provided 
in  the  original  contract  between  them,  without  any  reduction, 
and  that  relying  upon  the  said  statements  by  the  defendant 
the  plaintiff  paid  the  amoimt  of  the  bills  so  rendered. 

It  is  further  alleged  that  the  plaintiff  thereafter  demanded 
repayment  of  the  said  overpayments,  with  interest,  and  the 
defendant  has  refused  to  make  the  same.  Judgment  is 
demanded  that  the  plaintiff  recover  from  the  defendant  the 
amount  of  such  overpayments,  with  interest  and  costs. 

Upon  the  trial  the  contract  between  the  plaintiff  and  the 
defendant  for  current  was  placed  in  evidence.  The  portion 
thereof  material  to  the  questions  raised  upon  this  motion 
provides:  "  In  the  event  of  any  reduction  in  the  prices  of 
The  New  York  Edison  Company  made  to  a  customer  using 
*  current  under  like  conditions,  corresponding  reductions  shall 
be  made  in  the  terms  of  this  contract  as  herein  scheduled." 

The  first  question  raised  in  the  action  involves  a  construc- 
tion of  this  clause  for  the  purpose  of  determining  what  is 
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meant  by  the  words:  ''  to  a  customer  using  current  under 
like  conditions."  It  was  shown  that  the  Broadway  Realty 
Company,  with  whom  the  defendant  is  alleged  to  have  made 
a  contract  at  a  rate  lower  than  that  given  to  the  plaintiff,  used 
the  current  merely  for  lighting  purposes  and  in  quantities 
approximating  the  quantity  consumed  by  the  plaintiff.  The 
plaintiff  conducts  a  large  dry  goods  establishment,  and  the 
Broadway  Realty  Company  operates  an  oflSce  building  known 
as  the  Bowling  Green  Building.  The  only  material  difference 
between  the  service  rendered  the  Broadway  Realty  Company 
and  that  rendered  to  the  plaintiff  consists  of  the  fact  that  the 
New  York  Edison  Company  had  a  substation  in  the  base* 
ment  of  the  Bowling  Green  Building  which  it  used  for  the 
purpose  of  supplying  all  the  other  building  in  that  vicinity, 
and  the  Broadway  Realty  Company  was  able  to  obtain  its 
current  direct  from  the  substation  without  the  intervention 
of  channels  of  conveyance  through  the  streets,  whereas  the 
plaintiff  obtained  its  current  by  conveyance  from  a  sub- 
station at  a  greater  distance. 

The  learned  trial  justice,  over  the  exception  of  the  defendant, 
received  evidence  showing  that  at  the  time  when  the  contract 
was  made  conversations  were  had  between  the  agents  acting 
on  behalf  of  the  plaintiff  and  the  defendant,  explaining  the 
meaning  of  this  clause  and  tending  to  show  that  the  plaintiff 
was  to  receive  the  same  rate  as  any  consumer  in  the  city  of 
New  York  buying  a  similar  quantity  of  current  for  like 
purposes.  This  evidence  was  received  on  the  theory  that  the 
words  of  the  contract  are  ambiguous.  While  I  do  not  agree 
with  the  learned  trial  justice  that  the  contract  was  ambiguous, 
I  think  his  finding  upon  the  evidence  that  the  plaintiff  and  the 
Broadway  Realty  Company  were  customers  "  using  current 
under  like  conditions  "  within  the  meaning  of  the  contract, 
was  correct  and  could  be  supported  by  a  reasonable  inter- 
pretation of  the  language  of  the  instrument  alone,  without 
outside  evidence.  The  defendant  practically  concedes  this 
and  does  not  urge  the  point  before  this  court. 

A  more  serious  question  is  presented,  however,  as  to  the 
interpretation  of  the  contract  between  the  defendant  and 
the  Broadway  Realty  Company.  That  contract  provides 
in  paragraph  "2:" 
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''  In  consideration  of  the  use  of  the  basement  of  said  premises 
for  the  storage  batteries  and  other  apparatus  of  said  Edison 
Company,  all  of  which  is  now  installed  therein,  the  price  for 
such  current  supplied  under  said  contract  shall  be  three 
cents  (3c)  a  kilowatt  hour." 

Paragraph  "  3  "  provides: 

''  On  and  after  May  1st,  1904,  and  during  the  remainder 
of  the  term  of  said  contract,  should  such  payments  exceed 
the  sum  of  $10,000  annually,  any  excess  thereof,  to  an 
amount  not  exceeding  $3,500  is  to  be  credited  to  the  annual 
rental  of  said  basement,  and  said  current  is  to  be  supplied  in 
payment  for  such  annual  rental;  for  all  current  supplied  in 
excess  of  450,000  kilowatt  hours  annually,  the  price  is  to  be 
three  cents  (3c)  a  kilowatt  hour." 

Paragraph  "  6  "  provides: 

''  Said  Realty  Company  hereby  leases  to  said  Edison 
Company  the  space  in  said  basement  hereinbefore  referred 
to,  for  and  during  the  continuance  of  this  contract,  for  the 
purposes  above  specified,  free  and  without  charge  for  such  use 
and  occupancy,  except  as  stipulated  in  the  foregoing  para- 
graph numbered  3." 

It  was  shown  by  the  bills  rendered  by  the  New  York  Edison 
Company  to  the  Broadway  Realty  Company  for  electric 
current  that  the  parties  to  that  contract  interpreted  it  as 
allowing  the  Broadway  Realty  Company  a  rate  of  three  cents 
per  kilowatt  hour  for  current  consumed  up  to  $10,000  per 
year,  and  in  years  when  the  consumption  of  the  Broadway 
Realty  Company  exceeded  $10,000,  any  excess  thereof  to  the 
amount  of  $3,500  was  chained  against  rent  for  the  us^  of  the  * 
aforesaid  substation,  and  thereafter  any  current  used  in 
excess  of  $13,500  was  paid  for  at  the  regular  wholesale  rate 
charged  to  the  plaintiff  and  all  other  customers. 

The  plaintiff's  whole  contention  and  basis  for  this  action  is, 
that  the  rate  of  three  cents  a  kilowatt  hour  for  current  used  up 
to  the  amount  of  $10,000  was  one-half  cent  per  kilowatt  hour 
less  than  the  amount  which  it  was  charged  under  its  contract 
with  the  defendant,  and,  therefore,  it  was  entitled  to  the  rate 
of  three  cents  upon  all  current  consumed  by  it  up  to  that 
amoimt.  The  defendant's  answer  to  this  proposition  is  that 
the  difference  between  the  r^ular  wholesale  rate  charged 
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to  the  plaintiff,  and  the  three-cent  rate  allowed  to  the  Broad- 
way Realty  Company,  represented  rent  for  the  use  of  the 
basement  of  the  Bowling  Green  Building  for  a  substation. 
The  plaintiff  points,  however,  to  paragraph  "  5 "  of  the 
contract  quoted  above  which  says  that  the  realty  company 
''  hereby  leases  to  said  Edison  Company  the  space  in  said 
basement  hereinbefore  referred  to,  *  *  *  free  and  without 
charge  for  such  use  and  occupancy,  except  as  stipulated  in  the 
foregoing  paragraph  numbered  3."  The  plaintiff  and  the 
learned  trial  justice  have  construed  this  clause  of  the  contract 
to  mean  that  except  for  the  provision  allowing  $3,500  to  be 
credited  to  annual  rental  whenever  the  consumption  of  current 
by  the  Broadway  Realty  Company  should  exceed  $10,000, 
there  was  to  be  no  charge  for  rent  of  the  basement,  and,  there- 
fore, the  rate  of  three  cents  allowed  upon  ail  current  up  to 
$10,000  was  without  consideration  and  formed  no  portion  of 
the  rent.  We  think  this  construction  does  violence  to  the 
language  of  the  contract.  As  shown  above,  clause  ''  2 " 
of  the  contract  fixing  the  rate  at  three  cents  per  kilowatt  hour 
expressly  states  that  it  is  so  fixed  "  in  consideration  of  the  use 
of  the  basement  of  said  premises  for  the  storage  batteries  and 
other  apparatus  of  said  Edison  Company."  The  mere  fact 
that  in  clause  ''  5  "  the  contract  stated  that  the  Edison  Com- 
pany was  to  use  the  space  "  free  and  without  charge  "  is  not 
sufScient  to  offset  the  actual  nature  of  the  agreement  as  showa 
by  the  prior  clause.  The  right  to  the  use  of  the  basement  of  a 
large  office  building  is  a  substantial  and  valuable  right  which 
the  Broadway  Realty  Company  would  probably  not  intend 
to  give  free  of  charge  during  any  year  in  which  it  might  con- 
sume less  than  $10,000  worth  of  current.  In  fact  during 
several  years  of  the  term  of  the  contract  the  said  company 
did  consume  less  than  $10,000  worth  of  current  which,  under 
the  construction  contended  for  by  the  plaintiff,  would  have 
allowed  the  defendant  the  use  of  the  basement  without  charge. 
It  is  stipulated  in  the  record  that  the  agreement  was  drawn 
by  laymen  without  the  assistance  of  counsel,  and  a  reading 
of  the  entire  agreement,  together  with  the  interpretation 
placed  upon  it  by  the  parties  in  the  bills  rendered,  show 
that  the  words  "  free  and  without  charge "  in  paragraph 
"  6  "  thereof  were  loosely  used  and  were  not  intended  as  a 
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contradiction  of  the  provisions  of  paragraph  '^  2  "  stating 
that  the  rate  of  three  cents  was  made  in  consideration  of  the 
use  of  the  basement.  It  seems  to  me,  therefore,  that  the 
proper  interpretation  of  the  contract  is  that  the  rental  to 
be  paid  by  the  New  York  Edison  Company  for  the  basement 
was  the  difference  between  the  three-cent  rate  to  be  allowed 
the  Broadway  Realty  Company  upon  all  current  used,  and 
the  regular  wholesale  rate,  and  in  years  when  the  Broadway 
Realty  Company  should  use  more  than  $10,000  worth  of 
curr^it,  the  New  York  Edison  Company  should  pay  an  excess 
rent  by  giving  free  current  to  the  additional  amount  of 
$3,500. 

The  plaintiff's  contention  is  that  these  provisions  of  the 
agreement  were  merely  a  subterfuge  for  the  purpose  of  hiding 
an  unjust  discrimination.  It  has  not  been  shown,  however, 
that  the  total  amount  of  reduction  allowed  to  the  Broadway 
Realty  Company  for  the  use  of  curr^it  is  less  than  the  reason- 
able rental  value  of  the  basement;  in  fact,  no  evidence  as  to 
the  reasonable  value  of  the  use  and  occupation  of  the  basement 
was  offered.  If  the  rental  value  of  the  basement  was  equal 
to  or  in  excess  of  the  amount  allowed  to  the  Broadway  Realty 
Company  by  the  defendant  under  this  contract,  then  it  is 
clear  that  the  Broadway  Realty  Company  has  not  been 
allowed  a  cheaper  rate  for  the  use  of  current  than  that  given 
to  the  plaintiff. 

I  think,  therefore,  that  the  plaintiff  has  failed  to  show  that 
the  defendant  granted  a  reduced  rate  to  the  Broadway  Realty 
Company  and  has  failed  to  establish  a  cause  of  action. 

Another  point  raised  by  the  defendant  which  it  is  unneces- 
sary to  consider  in  my  view  of  the  case,  but  which  might 
become  material  upon  a  new  trial,  is  the  question  of  the  bar 
of  the  Statute  of  Limitations  as  to  a  portion  of  the  plaintiff's 
claim.  Though  the  action  is  not  an  action  in  contract,  as 
claimed  by  the  defendant,  but  is  based  upon  fraudulent 
concealment  and  misrepresentation  by  the  defendant,  never- 
theless, it  is  merely  an  action  to  recover  a  money  judgment, 
and  the  Statute  of  Limitations  runs  from  the  time  when  the 
pajrment  was  made  and  the  right  to  recover  it  back  accrued, 
and  not  from  the  date  of  the  discovery  of  the  fraud.  (Code 
Civ.   Proc.  §  382,  subd.  5.)    The  plaintiff  has  attempted  to 
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show  that  by  reason  of  a  credit  of  twenty-seven  cents  allowed 
on  the  account  by  the  defendant  within  six  years  of  the 
commencement  of  the  action,  it  was  an  open  and  running 
account;  and  the  Statute  of  Limitations  is  no  bar.  The 
difficulty  with  this  argument,  however,  is  that  the  action  is 
not  brought  to  recover  upon  an  open  and  running  account, 
but  is  merely  an  action  to  recover  money  pmd  by  mistake, 
induced  by  fraud  of  defendant. 

I  am  of  the  opinion  that  there  is  no  answer  to  the  defendant's 
claim  that  the  Statute  of  Limitations  applies  and  that  the 
plaintiflf,  in  any  event,  upon  a  new  trial  could  not  recover 
installments  of  money  overpaid  more  than  six  years  prior 
to  the  commencement  of  the  action. 

The  exceptions  are  sustained  and  the  verdict  set  aside 
and  a  new  trial  ordered,  with  costs  to  defendant  to  abide 
the  event.  The  finding  of  the  jmy  that  the  overpayments, 
to  recover  for  which  the  action  is  brought,  were  made  in 
consequence  of  defendant's  false  and  fraudulent  representations 
upon  which  the  plaintiff  reUed,  is  reversed. 

Clabke,  p.  J.,  Lauqhlin,  Dowlinq  and  Smfth,  JJ.^ 
concurred. 

Exceptions  sustained,  verdict  set  a^de,  and  new  trial 
ordered,  with  costs  to  defendant  to  abide  event.  Order  to 
be  settled  on  notice. 


Henry  F.  Schwarz,  as  Trustee  for  Anna   C.  F.  ScaawARz 

under  the  Will  of  Frederick  A.  0.  Schwarz,  Deceased, 

Appellant,  Respondent,  t;.  Selbca  Alexander  and  Others, 

Defendants,  Impleaded  with  Samuel  Silk,  Respondent, 

Appellant. 

First  Department,  June  8, 1917. 

Mortgage  —  foreclosure  —  recelTership  clause,  when  binding  upon 
tenant  —  equity  not  bound  by  such  clause  —  when  rents  coUected 
from  subtenants  should  be  paid  to  tenant  by  receirer. 

^  provision  in  a  recorded  mortgage  on  real  estate  which  entitles  the  mort- 
gagee to  an  appointment  of  a  receiver  of  the  rents  and  profits,  without 
notice  and  without  regard  to  the  adequacy  of  the  security  in  case  of 
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default  by  the  mortgagor,  is  binding  upon  a  subsequent  lessee  of  the 
premises,  as  he  took  his  lease  with  notice  of  said  provision. 

Moreover,  the  tenant  takes  his  lease  subject  to  having  the  rents  of  his  sub- 
tenants impounded  by  a  receiver  in  case  of  a  foreclosure. 

But  such  receivership  clause  does  not  entitle  the  mortgagee  to  the  appoint- 
ment of  a  receiver  as  a  matter  of  right. 

Nothing  can  move  a  court  of  equity  to  action  except  equity  and  good 
conscience,  and  the  court  will  adjust  its  relief  to  work  substantial  justice; 
hence,  where  it  appears  that  the  lease  was  made  in  good  faith,  and  not  for 
the  purpose  of  defeating  the  rights  of  the  mortgagee,  and  the  lessee  has 
paid  the  rent  to  his  landlord,  the  mortgagor,  during  the  period  the  rent 
of  the  subtenants  had  accrued,  the  court  in  its  discretion  properly  directed 
the  rents  of  the  subtenants  to  be  paid  to  the  tenant  when  collected  by 
the  receiver. 

Cross-appeals  by  the  plaintifif,  Henry  F.  Schwarz,  as 
trustee,  and  by  the  defendimt  Samuel  Silk,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  coimty  of  New 
York  on  the  24th  day  of  April,  1917,  resettling  a  prior  order 
and  directing  a  receiver  of  the  rents  and  profits  in  a  fore- 
closure action  to  pay  over  certain  rents  to  a  tenant  and 
refusing  to  allow  the  tenant  to  attorn  to  the  receiver  and 
collect  and  receive  rents  from  the  subtenants. 

Stephen  Barker,  for  the  plaintiff. 

Abraham  J.  Halpriny  for  the  defendant  Silk. 

Page,  J.: 

Tlie  mortgage  to  foreclose  which  this  suit  was  brought 
contained  the  following  clause: 

''  Fourth.  That  the  holder  of  this  mortgage,  in  any  action 
to  foreclose  it,  shall  be  entitled,  without  notice  and  without 
regard  to  the  adequacy  of  any  security  for  the  debt,  to  the 
appointment  of  a  receiver  of  the  rents  and  profits  of  said 
premises;  and  said  rents  and  profits  are  hereby,  in  the  event 
of  any  default  or  defaults  in  paying  said  principal  or  interest, 
assigned  to  the  holder  of  this  mortgage  as  further  security 
for  the  payment  of  said  indebtedness." 

The  mortgage  was  recorded  on  the  29th  day  of  March, 
1906.  Thereafter,  and  on  or  about  the  14th  day  of  September, 
1916,  the  entire  premises  were  leased  for  a  term  of  three 
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years  to  Samuel  Silk,  who  entered  into  possession  of  the 
premises  and  paid  the  rent  reserved  in  the  lease  in  monthly 
installments  to  and  including  the  month  of  March,  1917. 
The  premises  were  rented  by  Silk  to  various  subtenants. 
An  action  to  foreclose  the  mortgage  was  commenced,  and 
on  the  22d  day  of  March,  1917,  an  order  was  entered  appointing 
a  receiver  of  the  rents,  issues  and  profits  of  the  premises. 
Silk  thereupon,  upon  a  petition  and  order  to  show  cause, 
moved  the  court  to  restrain  the  receiver  from  collecting  the 
rents  from  any  of  the  persons  in  the  premises,  except  from 
Silk  pursuant  to  his  lease,  and  also  directing  the  receiver 
to  pay  over  to  Silk  the  rents  which  the  receiver  had  collected. 
This  motion  was  denied,  except  that  the  receiver  was  directed 
to  pay  over  to  Silk  any  rents  from  subtenants,  collected 
by  him,  which  had  accrued  prior  to  his  appointment.  Silk 
has  appealed  from  so  much  of  the  order  as  denied  his  motion, 
and  the  plaintiff  has  appealed  from  that  portion  of  the  order 
which  directs  the  receiver  to  pay  over  to  Silk. 

The  lea^  to  Silk  was  subject  to  the  terms  and  conditions 
of  the  mortgage,  and  he  received  his  lease  with  notice  thereof. 
By  this  mortgage  the  rents  and  profits  of  the  premises,  in 
case  of  default,  were  specifically  assigned  to  the  mortgagee 
as  further  security  for  the  debt.  This  did  not  mean  that 
there  was  assigned  only  the  rent  reserved  in  a  lease  of  the 
entire  premises,  but  that  rents  and  profits  of  the  premises 
were  so  pledged  and  Silk  took  his  lease  subject  to  having 
the  rents  of  the  subtenants  impounded  by  a  receiver  in  case 
of  a  foreclosure.  {Fletcher  v.  McKeon,  71  App.  Div.  278.) 
The  existence  of  the  receivership  clause  containing  the  assign- 
ment of  the  rents  does  not,  however,  entitle  the  mortgagee, 
as  of  right,  to  the  appointment  of  a  receiver  of  the  rents. 
The  theory  of  the  right  of  the  mortgagee  to  the  rents  and 
profits  is  that  he  has  an  equitable  lien  thereon,  and  the 
appointment  of  the  receiver  is  regulated  by  sections  713  and 
716  of  the  Code  of  Civil  Procedure.  (Jarmulowsky  v.  Rosen- 
bloom,  126  App.  Div.  542.)  Nothing  can  move  a  court  of 
equity  to  action  except  equity  and  good  conscience,  and  a 
court  of  equity  will  so  adjust  its  relief  as  to  work  substantial 
justice.  Where  it  appears,  as  it  does  in  the  case  at  bar,  that 
the  lease  was  made  in  good  faith  and  not  for  the  purpose  of 
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defeating  or  impairmg  the  rights  of  the  mortgagee  (as  in  the 
Fletcher  Case,  supra)  and  the  lessee  had  paid  the  rent  to  the 
landlord  for  the  months  during  which  the  rent  of  the  sub- 
tenants accrued,  it  was  a  proper  exercise  of  the  discretion  of 
the  court  to  direct  the  payment  to  the  tenant  of  the  past  due 
rents  of  the  subtenants  which  the  receiver  had  collected. 
The  order  should  be  affirmed,  without  costs. 

Clarke,  P.  J.,  Dowling,  Smith  and  Shbarn,  JJ.,  concurred. 

Order  affirmed,  without  costs. 


Henrt  Caryill,  Respondent,  v.  Mirror  Filbis,  Inc.> 

Appellant. 

First  D^artment,  June  16, 1917. 

Master  and  verrant — assignment  of  claim  —  action  for  breach  of 
contract  of  employment  —  defense  —  Judgment  in  prior  action 
by  assignee  of  dalm  for  breach  of  contract  —  damages  —  enforce- 
ment in  equity  of  partial  assignment  —  waiver  of  rule  that  only 
one  recovery  may  be  had  on  same  cause  of  action. 

Where,  in  an  action  for  wrongful  disoharge,  it  appears  that  the  plaintiff  was 
employed  for  a  term  of  one  year  beginning  January  1,  1916,  at  a  stated 
salary  per  week;  that  he  oonunenced  work  on  January  seventeenth  and 
after  about  three  weeks  was  disdiarged;  that  on  February  fourteenth  he 
made  an  assignment  of  his  claim  for  damages  for  a  breach  of  the  defendant's 
agreement  '*  covering  all  damages  which  have  accrued  to  me  or  may  accrue 
up  to  March  6,  1916,  reserving  to  myself  all  damages  which  may  aoorue 
after  said  date; "  that  on  February  twenty-fourth  the  assignee  brought 
an  action  in  the  Municipal  Court  against  the  defendant  in  which  the 
pleadings  were  oral  and  in  which  a  judgment  was  rendered  for  the  plaintiff, 
and  that  the  defendant  had  no  knowledge  or  means  of  knowing  that  the 
assignment  was  a  partial  one,  said  judgment  is  a  defense  in  the  present 
action  and  the  complaint  should  be  dismissed. 

A  plaintifTs  claim  in  an  action  for  wrongful  discharge  is  for  unliquidated 
damages  resulting  from  the  master's  breach  of  the  contract  of  employment, 
and  so  far  as  regards  the  period  subsequent  to  the  dismissal  only  a  singlfi 
cause  of  action  accrues,  although  compensation  is  payable  in  installments. 

If  a  servant  elects  to  sue  for  damages  for  a  breach  of  the  contract  prior  to 
the  expiration  of  the  term  of  employment,  he  may  recover  for  the  whole 
term. 

There  can  be  but  one  recovery  for  a  single  breach  of  a  contract. 
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A  party  cannot  split  a  single  oause  of  action  and  bring  several  actions  to 
recover  the  damages  flowing  therefrom.  Nor  can  he  split  a  single  cause  of. 
action  into  several  parts  and  by  assignment  give  the  right  to  others  to 
severally  sue  to  recover  their  part. 

While  a  court  of  equity  recognizes  and  enforces  a  partial  assignment,  it 
does  not  allow  the  recovery  of  a  partial  amount  in  favor  of  the  assignee 
in  one  suit  and  the  maintenance  of  another  action  by  the  assignor,  but 
insists  that  all  the  parties  interested  in  the  oause  of  action  must  be  before 
the  court  that  all  their  rights  may  be  adjusted  in  one  action. 

The  rule  that  where  one  suit  has  been  brought  and  recovery  had  for  a  portion 
of  the  daim,  a  subsequent  action  thereon  is  barred,  is  for  the  protection 
of  the  debtor,  and  may  be  waived  by  him. 

Smith,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  Mirror  Films,  Inc.,  from  a 
determination  and  order  of  the  Appellate  Term  of  the  Supreme 
Court,  entered  in  the  office  of  the  cl^k  of  the  county  of  New 
York  on  or  about  the  14th  day  of  February,  1917,  reversing 
a  judgment  in  the  Municipal  Court  of  the  City  of  New  York 
for  the  third  district,  borough  of  Manhattan,  in  favor  of  the 
def^idant  and  granting  judgment  for  the  plaintifiF. 

John  J.  Curtin,  for  the  appellant. 

Pavl  N.  Turner,  for  the  respondent. 

Page,  J.: 

The  case  was  submitted  to  the  Municipal  Court  on  an 
agreed  statement  of  facts  which  are  substantially  as  follows: 
That  on  October  7,  1915,  plaintiff  was  employed  for  a  term 
of  one  year  beginning  January  1,  1916,  at  a  salary  of  $100 
per  week.  The  plaintiff  commenced  work  on  January  seven- 
teenth and  worked  continuously  until  February  5,  1916,  and 
was  paid  for  these  three  weeks.  On  February  4,  1916,  the 
plaintiff  notified  the  defendant  that  his  services  would  not 
be  required  after  February  5,  1916.  On  Februaiy  14,  1916, 
the  plaintiff  made  an  assignment  to  one  Jcmes  of  ''All 
that  certain  daim  and  demand  which  I  have  against  the 
Mirror  Films,  Inc.  for  damages  for  the  breach  of  its  agre^nent 
of  hiriAg  with  me,  this  assignment  covering  all  damages 
which  have  accrued  to  me  or  may  accrue  up  to  March  6, 
1916,  reserving  to  myself  all  damages  which  may  accrue  after 
said  date."    On  the  24th  day  of  February,  1916,  Jones  brought 
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an  action  in  the  Municipal  Court  against  the  defendant  herein 
for  the  sum  of  $600  by  the  service  of  a  summons  indorsed 
"  Breach  of  contract  and  assignment."  Such  proceedings 
were  had  in  said  action  that  on  the  4th  day  of  March,  1916, 
the  plaintiff  therein  recovered  judgment  against  this  defendant 
for  $600  damages  exclusive  of  costs  for  the  six  weeks'  salary 
from  the  date  of  his  discharge  to  March  6,  1916.  This 
judgment  the  defendant  paid.  The  present  action  was  com- 
menced by  the  service  of  a  smnmons  on  the  13th  day  of  June, 
1916,  and  thereafter  a  verified  complaint  was  filed  to  which 
the  defendant  filed  an  answer,  denying  the  material  allega- 
tions of  the  complaint,  and  as  a  defense  set  up  the  assignment 
of  the  cause  of  action  to  Jones  and  the  recovery  of  the 
judgment  by  him.  Upon  the  agreed  statement  of  facts  judg- 
ment was  given  for  the  defendant  dismissing  the  complaint, 
with  costs.  This  judgment  was  reversed  by  the  Appellate 
Term  and  judgment  granted  for  plaintiff  for  $1,000  damages, 
besides  costs  (98  Misc.  Rep.  650). 

It  has  long  been  settled  that  the  plaintiff's  claim  in  an 
action  for  wrongful  discharge  is  for  unliquidated  damages 
resulting  from  the  master's  breach  of  the  contract  of  employ- 
ment, and  that  so  far  as  regards  the  period  subsequent  to 
the  dismissal  only  a  single  cause  of  action  accrues,  although 
compensation  is  payable  in  installments.  The  reason  for  this 
rule  is  that  the  contract  for  hire  of  a  person  for  a  specified 
period  for  a  certain  sum  payable  at  fixed  intervals  during 
the  period  is  entire  and  indivisible.  Although  the  compen- 
sation be  fixed  in  the  contract  the  damages  arising  from  the 
breach  thereof  are  unliquidated  because  they  are  subject  to 
reduction  by  circimistances  arising  subsequent  to  the  discharge, 
viz.,  employment  or  opportunities  for  employment. 

If  the  servant  elects  to  sue  for  damages  for  the  breach  of 
the  contract  prior  to  the  expiration  of  the  term  of  employ- 
ment, this  court  is  committed  to  the  rule  that  he  can  recover 
damages  for  the  whole  term.  (Datds  v.  Dodge^  126  App. 
Div.  469;  Cottme  v.  Murray' s,  138  id.  874.) 

It  has  been  a  settled  and  well-understood  principle  of  law 
that  there  can  be  but  one  recovery  for  a  single  breach  of  a 
contract.  {Secor  v.  Sturgis,  16  N.  Y.  548;  Perry  v.  Dickerson, 
85  id.  345;  Dickinson  v.    Tysen,   125  App.  Div.  735,  737.) 
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Therefore,  if  the  first  action  had  been  between  the  parties 
hereto,  and  the  plaintiff  had  asked  for  his  damages  up  to 
March  sixth  there  could  be  no  doubt  that  his  recovery  of 
judgment  in  that  action  would  bar  a  second  action  to  recover 
damages  accruing  after  March  sixth  up  to  the  end  of  the 
term  of  employment.  A  party  cannot  split  a  single  cause 
of  action  and  bring  several  actions  to  recover  the  damages 
flowing  therefrom.  Nor  can  he  split  a  single  cause  of  action 
into  several  parts  and  by  assignment  give  the  right  to  others 
to  severally  sue  to  recover  their  part.  That  which  he  could 
not  do  himself  he  cannot  authorize  another  to  do  for  him. 
It  cannot  be  questioned  but  that  a  single  debt  may  be  partially 
assigned  to  one  or  more  assignees,  but  such  an  assignment 
creates  equitable  rights  in  the  assignees  which  can  be  enforced 
in  a  coiirt  of  equity  alone,  and  in  an  action  to  which  the 
assignor  and  assignees  as  well  as  the  debtor  are  parties,  so 
that  a  court  of  equity  can  adjust  its  relief  to  the  satisfaction 
of  the  rights  of  the  parties.  While  a  court  of  equity  recognizes 
and  enforces  a  partial  assignment  it  does  not  allow  the 
recovery  of  the  partial  amoimt  in  favor  of  the  assignee,  in 
one  suit,  and  the  maintenance  of  another  action  by  the 
assignor,  but  insists  that  all  the  parties  interested  in  the 
cause  of  action  must  be  before  the  court  that  all  their  rights 
may  be  adjusted  in  one  action,  thus  recognizing  and  enforcing 
the  rule  that  the  cause  of  action  cannot  be  split  and  the 
debtor  forced  to  submit  to  several  actions.  Where  the  court 
has  both  common-law  and  equity  jurisdiction  and  has  the 
power  to  bring  in  other  parties  interested  in  the  action,  it 
is  true  that  the  objection  that  to  allow  an  assignment  of 
part  of  an  entire  claim  might  subject  the  creditor  to  several 
actions  to  enforce  a  single  obligation  has  much  less  force 
than  in  a  forum  having  only  common-law  jurisdiction  {Rialey 
V.  Phmix  Bank  of  City  of  New  York,  83  N.  Y.  318,  329),  for 
the  reason  that  the  defendant  may  by  appropriate  pleading 
or  motion  defeat  the  action  or  require  the  presence  of  the  other 
parties.  But  this  does  not  change  nor  weaken  in  the  least  the 
principle  that  separate  suits  cannot  be  brought  on  the  same 
cause  of  action  to  recover  parts  thereof,  and  that  where  one 
suit  has  been  brought  and  recovery  had  for  a  portion  of  the 
claim  a  subsequent  action  thereon  is  barred. 
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It  ifi  argued  that  this  rule  is  for  the  protection  of  the  debtor 
and  may  be  waived  by  him.  This  is  well  settled.  {Carrington 
V.  Crocker,  37  N.  Y.  336.)  Thus  in  MiOs  v.  Garrison  (3 
Keyes,  40)  where  a  party  had  agreed  to  purchase  four  bonds 
and  refused  to  complete  his  purchase,  but  had  agreed  that 
if  the  plaintiff  would  bring  an  action  in  a  court  of  limited 
jurisdiction  and  was  successful,  he  would  take  and  pay  for 
the  remaining  bonds.  This  was  held  to  be  an  agreement 
to  waive  the  protection  against  dividing  an  entire  cause  of 
action.  It  has  also  been  held  that  the  rule  did  not  apply 
in  case  there  was  strong  suspicion  that  the  action  by  the 
assignee  was  brought  with  the  collusion  of  the  debtor.  (Fourth 
National  Bank  v.  Noonan,  14  Mo.  App.  243,  247;  88  Mo.  372, 
376.)  Under  such  circumstances  the  court  held  that  by  failing 
to  object  to  the  action  by  the  assignee  the  debtor  waived  his 
right  to  resist  a  payment  in  fractions  and  consented  to  the 
partial  assignment.  It  is  aigued  that  the  same  result  follows 
in  this  case.  There  would  be  force  in  the  contention  if  the 
debtor  had  been  afforded  an  opportunity  to  make  his  objection 
in  the  action  by  the  assignee.  The  action  was  in  the  Municipal 
Court,  which  has  no  equitable  jurisdiction,  the  pleadings  were 
oral,  the  plaintiff  declared  on  an  assigned  claim  for  damages 
for  breach  of  contract  up  to  March  sixth.  The  terms  of  the 
assignment  were  not  disclosed  by  the  pleadings  nor  by  the 
bills  of  particulars  filed  in  the  case.  There  was  nothing  to 
show  that  the  entire  claim  had  not  been  assigned,  the  limitation 
of  the  damages  "  up  to  March  6  "  was  entirely  consistent 
with  a  full  assignment,  if  the  servant  had  secured  employment 
from  March  sixth  onward.  The  defendant  could  not  demur, 
nor  could  it  plead  the  partial  assignment  in  defense,  for 
the  reason  that  it  had  no  knowledge  thereof.  The  assignment 
was  put  in  evidence  and  for  the  first  time  its  terms  were 
disclosed.  At  that  stage  of  the  case,  its  effect  was  to  be 
considered  by  the  court  with  the  other  evidence  in  the  case 
in  arriving  at  its  decision.  Clearly,  if  the  court  considered 
this  instrument  to  be  a  partial  assignment  he  would  have 
dismissed  the  complaint,  as  such  an  assignment  is  only 
enforcible  in  a  court  of  equity.  He  must,  therefore,  have 
determined  that  it  was  a  legal  assignment  of  the  claim.  The 
instrument  is  capable  of  such  construction.    It  assigns  '^All 
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that  certain  claim  and  demand  which  I  have  against  the  Mirror 
Films,  Incorporated,  for  damages  for  the  breach  of  its  agree- 
ment of  hiring  Mdth  me,  this  assignment  covering  all  damages 
which  have  accrued  to  me,  or  may  accrue  up  to  March  6, 
1916,  reserving  to  mjrself  all  damages  which  may  accrue  after 
said  date."  The  entire  damage  accrued  upon  the  breach  of 
the  contract,  and  no  damage  could  accrue  thereafter.  There 
was,  therefore,  nothing  reserved  out  of  the  assignment.  I  am 
of  opinion  that  the  determination  of  the  Appellate  Term 
should  be  reversed  and  'that  of  the  Mimicipal  Court  reinstated, 
with  costs. 

Clarke,  P.  J,,  and  Dowuno,  J.,  concurred;  Smith,  J., 
dissented. 

SMrTH,  J.  (dissenting) : 

In  Risley  v.  Phenix  Bank  of  City  of  New  York  (83  N.  Y.  329) 
Judge  Andrews  says:  "  The  claim  that  there  can  be  no  valid 
assignment  of  a  part  of  an  entire  debt  or  obligation  is  opposed 
to  the  well  settled  rule  in  this  State  [citing  authorities].  *  *  * 
The  tendency  of  modem  decisions  is  in  the  direction  of  more 
fully  protecting  the  equitable  rights  of  assignees  of  choses  in 
action,  and  the  objection  that  to  allow  an  assignment  of  part 
of  an  entire  claim  might  subject  the  creditor  to  several  actions 
to  enforce  a  single  obligation  has  much  less  force  imder  a  system 
which  requires  all  parties  la  interest  to  be  joined  as  parties  to 
the  action."  ^   .. 

This  rule  was  approved  •and  followed  in  Chambers  v.  Lavr 
caster  (160  N.  Y.  348)  and  has  never  since  been  questioned 
in  this  State. 

In  King  v.  King  (73  App.  Div.  547)  it  was  held  that  an 
assignee  of  a  one-fifth  interest  in  a  promissory  note  could 
not  maintain  a  separate  action  at  law  to  enforce  his  fractional 
interest*  That  the  rule  is  different  in  equity  has  been  held 
by  this  court  in  Dickinson  v.  Tysen  (125  App.  Div.  735). 

It  is  undoubtedly  true  that  plaintiff  cannot  separate  an 
entire  claim  and  sue  for  a  part  only  without  barring  his  right 
to  sue  for  the  balance.  If,  however,  he  assigns  part  only  of 
his  claim  it  cannot  be  possible  that  the  assignee  may  sue 
the  debtor  for  the  part  assigned  and  the  assignor  be  barred 
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from  prosecuting  the  balance.  He  is  not  thus  at  the  mercy 
of  his  partial  ass'gnee.  If  the  assignee  of  a  part;  therefore, 
sue  for  his  claim  the  defendant  may  object  that  such  suit 
cannot  be  brought  unless  he  make  a  party  the  owner  of  the 
balance  of  the  claim  that  defendant  may  not  be  vexed  with 
more  than  one  action.  If,  however,  he  joins  issue  without 
objection  or  proceeds  with  the  trial  without  objection  after 
the  fact  appears  from  the  evidence  that  the  assignment  is 
only  partial  he  waives  his  right  to  have  the  full  claim  prose- 
cuted in  one  action.  So  in  Dickinson  v.  Tysen  (supra)  the 
opinion  referring  to  the  case  of  Chase  v.  Deering  (104  App. 
Div.  192),  in  which  was  sought  to  be  enforced  an  assignment 
of  a  part  only  of  a  claim,  said:  ''  There  the  debtor  objected 
to  the  presence  of  the  other  parties  to  the  claim  other  than 
the  plaintiff.  Having  raised  the  objection,  and  asked  that 
all  references  in  the  complaint  to  the  other  parties  be  stricken 
out,  he  undoubtedly  waived  his  right  to  have  the  whole  claim 
determined  by  a  single  action  and  a  judgment  would  not 
have  been  a  bar  to  an  action  by  the  owners  of  the  remainder 
of  the  claim." 

A  more  serious  question  arises  as  to  whether  all  of  the 
claim  or  a  part  only  thereof  was  assigned.  It  will  be  remem- 
bered that  the  contract  with  Carvill  was  terminated  by  the 
defendant  upon  February  fifth.  At  that  time,  assuming  the 
contract  to  have  been  unlawfully  terminated,  Carvill  had  his 
right  of  action  for  the  full  contract  price  up  to  the  first  of 
the  succeeding  January,  so  that  all  the  damage  was  in  fact 
then  due.  {Howard  v.  Daly,  61  N.  Y.  362.)  Tlie  assignment 
assumes  to  transfer  to  Jones  the  damages  ''  for  the  breach 
of  its  [the  corporation's]  agreement  of  hiring  with  me,  this 
assignment  covering  all  damages  which  have  accrued  to  me, 
or  may  accrue  up  to  March  6,  1916,  reserving  to  myself  all 
damages  which  may  accrue  after  said  date.''  By  strict  legal 
construction  all  of  the  damage  for  the  breach  of  the  contract 
might  well  be  deemed  to  have  been  thus  assigned,  but  courts 
endeavor  to  ascertain  the  intent  of  the  parties,  and  if  the 
intent  of  the  parties  is  apparent  upon  the  face  of  the  instru- 
ment, then  the  court  will  ^ve  effect  to  the  instrument  as 
expressing  that  intent.  In  Howard  v.  Daly  {supra)  it  is  held 
that  the  damages  in  such  an  action  even  though  the  action 
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be  commenced  immediately  after  the  breach  and  before  the 
expiration  of  the  term  of  the  agreed  employment  "are  prima 
fade  the  amount  of  the  wages  for  the  full  term."  In  the 
assignment  to  Jones,  Carvill  reserved  to  himself  all  damages 
which  might  accrue  after  March  6,  1916.  It  is  impossible 
to  give  eflfect  to  that  reservation  except  by  holding  that  the 
intention  of  the  instrument  was  to  pass  to  Jones  the  right 
to  recover  the  damages  measured  by  the  wages  due  prior 
to  March  6,  1916,  and  to  reserve  to  himself  the  right  to 
recover  damages  measured  by  the  wages  thereafter  due. 
Any  other  construction  of  this  assignment  would  seem  to  me 
so  technical  and  so  at  variance  with  the  clear  intention  of 
the  parties  that  it  would  discredit  the  administration  of  the 
law.  Jones  made  no  claim  for  the  wages  for  the  year.  He 
interpreted  the  contract  as  entitling  him  only  to  recover  the 
wages  up  to  March  sixth  and  in  his  action  against  the  defend- 
ant has  recovered  upon  that  interpretation.  This  then 
is  the  practical  construction  given  to  the  contract  by  both 
parties  thereto,  and  should  be  deemed  controlling  upon  the 
court.  Hegarding  this  assignment,  then,  as  an  assignment 
of  part  of  the  claim  only,  the  neglect  of  the  defendant  to 
object  that  Jones  could  not  recover  in  a  separate  action 
without  making  this  plaintiff  a  party  to  that  action,  should, 
I  think,  be  deemed  a  waiver  of  the  defendant's  right  to  insist 
that  it  be  subjected  to  one  action  only  for  the  breach  of  the 
contract. 

In  the  agreed  statement  of  facts  it  appears  that  after  the 
breach  of  this  contract  by  the  defendant  the  defendant  offered 
•the  plaintiff  employment  at  the  rate  of  twenty  dollars  per 
day,  which  he  refused.  If  such  offer  was  of  similar  employ- 
ment the  plaintiff  was  bound  to  accept  that  offer  in  order 
that  he  might  diminish  his  damage,  which  he  was  in  duty 
bound  to  do,  but  the  record  does  not  show  that  the  offer  was 
of  a  similar  employment,  nor  does  it  show  for  what  length 
of  time  the  employment  at  twenty  dollars  a  day  was  offered. 
There  are  not  sufficient  facts,  therefore,  in  the  agreed  state- 
ment of  facts  upon  which  this  case  was  tried  to  show  that 
the  plaintiff  violated  any  duty  to  the  defendant  in  failing  to 
diminish  the  damage  which  he  should  suffer  by  the  defendant's 
breach  of  the  contract.    The  defendant  makes  no  claim  upon 
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this  submission  that  the  right  of  the  plaintiff  to  recover  the 
full  damage  is  in  any  way  impaired  by  his  failure  to  accept 
other  employment  of  a  similar  nature  offered  to  him. 

I  recoiomend,  therefore,  that  the  judgment  be  affirmed, 
with  costs. 

Determination  of  Appellate  Term  reversed  and  judgment 
of  Municipal  Comi^  reinstated,  with  costs. 


Chables  W.  Hume,  Respondent,  v.  Donald  H.  Eldes  and 
MiLo  M.  Wellb,  Copartners  Doing  Business  imder  the 
Firm  Name  and  Style  of  Elder  &  Wells,  Appellants. 

Second  Department,  Jane  8, 1917. 

Master  and  senrant  —  negligence  —  injury  caused  by  sudden  start- 
ing of  team  —  when  servant  not  engaged  in  master's  business. 

Where  the  servant  of  the  defendant  employed  to  drive  an  ioe  wagon 
stopped  and  picked  up  a  pail  which  had  fallen  from  a  truck  driven  by  the 
plaintiff  and  again  stopped  his  team  for  the  purpose  of  allowing  the 
plaintiff  to  reclaim  the  pail,  he  was  not  at  the  time  engaged  in  his  master's 
business,  and  henoe,  where  the  defendant's  servant  suddenly  started 
his  team  with  the  result  that  the  plaintiff  was  struck  and  injured  by 
the  whiffletree,  the  defendant  is  not  liable,  for  the  servant  was  acting 
in  his  own  behalf  and  for  his  own  purposes. 

Appeal  by  the  defendants,  Donald  H.  Elder  and  another, 
from  a  judgment  of  the  Supreme  Court  m  favor  of  the  plaintiff, 
entered  in  the  office  of  the  clerk  of  the  county  of  Queens  on 
the  28th  day  of  December,  1916,  upon  the  verdict  of  a  jury 
for  $1,000,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  5th  day  of  March,  1917,  denying  defendants' 
motion  for  a  new  trial  made  upon  the  minutes. 

Julian  S.  Eaton,  for  the  appellants. 

George  F.  Hickey  [Thomas  E.  Flynn  with  h\jn  on  the  brief], 
for  the  respondent. 

Jbnks,  p.  J.: 

The  plaintiff,  driving  a  truck  in  a  street,  was  told  that  he 
had  dropped  a  pail  carried  underneath  his  truck.     He  turned 
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to  see  a  man  pick  up  the  pail  and  get  upon  an  ice  wagon. 
The  plaintiff  soon  stopped  his  truck,  alighted  therefrom^ 
waited  until  the  ice  wagon  came  up,  stopped  it,  walked  up  to 
it  and  asked  its  driver  for  the  pail.  The  driver  told  the  plain- 
tiff to  take  the  pail.  At  that  time  the  plaintiff  stood  between 
the  flank  of  one  of  the  team  of  the  ice  wagon  and  the  whiffle- 
tree  of  that  wagon.  He  reached  out  his  left  arm,  took  hold 
of  the  pail,  and  as  he  was  about  to  turn  to  move  away  the 
driver  whipped  up  his  team  and  started  up  his  wagon,  so 
that  the  whiffletree  caught  the  plaintiff's  left  knee.  The  plain- 
tiff tripped  and  fell,  so  that  a  forward  wheel  of  the  ice  wagon 
passed  over  his  left  foot.  The  plaintiff  has  received  a  verdict 
for  damages  against  the  master  of  the  driver  of  the  ice  wagon 
for  negligent  driving.  The  version  of  the  defendants  differs 
somewhat  from  that  of  the  plaintiff,  but  the  finding  of  the 
jury  warrants  us,  in  this  case,  to  accept  that  of  the  plaintiff. 

It  is  imdisputed  that  the  sole  employment  of  the  driver 
at  this  time  was  to  deliver  ice  to  customers  of  the  defendants. 
When  he  stopped  his  wagon  to  pick  up  this  pail,  there  is  no 
suggestion  that  he  supposed  that  it  was  the  property  of  his 
master.  It  cannot  be  supposed  that  he  thought  that  he 
picked  up  the  pail  in  the  course  of  his  employment  or  in 
furtherance  of  his  masters'  business.  The  fact  that  he  foimd 
the  pail  while  out  upon  such  business  did  not  imply  that 
the  masters  had  any  property  right  to  a  pail  found  by  the 
driver  in  a  public  street,  nor  is  there  any  reason  to  believe 
that  the  driver  thought  to  the  contrary.  On  the  other  hand, 
such  a  finding  of  the  pail  would  have  vested  the  driver  with  a 
property  right  thereto  against  every  one  but  the  owner. 
{Amory  v.  Delamirie,  1  Str.  505.) 

If  the  driver  had  not  halted  in  his  masters'  business  to 
pick  up  the  pail  to  take  possession  of  it,  it  is  obvious  that 
there  would  have  been  no  association  between  him  and  the 
plaintiff.  The  accident  then  arose  from  a  condition  that 
was  entirely  foreign  to  the  relation  of  master  and  servant 
between  the  defendants  and  the  driver.  If  so,  then  there  is 
no  culpable  liability  of  the  master,  for  the  case  falls  within 
the  principle  stated  and  applied  in  Mott  v.  Consumers'  Ice 
Company  (73  N.  Y.  543,  547) ;  Rounds  v.  Del,  Lack.  &  West 
R.  R.  Co.  (64  id.  129,  136);  Meehan  v.  Marewood  (52  Hun,  566; 
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aflfd,  on  opinion  below,  126  N.  Y.  667) ;  Magar  v.  Hammond 
(183  id.  387,  390);  Froomkin  v.  Brooklyn  Daily  Eagle  Co. 
(113  App.  Div.  443).  In  Lord  Halsbiury's  Laws  of  England 
(Vol.  20,  p.  266)  it  is  declared,  with  citation  of  cases:  "Where 
the  servant,  in  doing  the  act,  was  acting  on  his  own  behalf 
and  for  his  own  purposes,  the  master  is  not  liable,  even  though 
the  opportunity  of  doing  the  act  arises  out  of,  and  is  afforded 
by,  the  servant's  employment." 

I  advise  that  the  judgment  and  order  be  reversed,  and  the 
complaint  be  dismissed,  with  costs. 

Stapleton,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Judgment  and  order  reversed,  and  complaint  dismissed, 
with  costs. 


Li  the  Matter  of  the  Application  of  Mabel  Jones,  for  Pay- 
ment of  an  Award,  etc.,  in  Proceedings  to  Open  West 
Eleventh  Street,  from  Bay  Parkway  to  Canal  Avenue, 
North,  and  West  Twelfth  Street,  from  Bay  Parkway  to 
Kings  Highway,  etc. 

The  Crrr  or  New  York,  Appellant;  Mabel  Jones, 

Respondent. 

Seoond  Department,  June  8,  1917. 

Eminent  domain  —  street  opening,  eity  of  New  York  —  deduction 
from  award  for  benefits  received  —  foreclosure  of  mortgage  subse- 
quent to  condemnation  proceedings  —  respective  rights  of  mort- 
gagor, mortgagee  and  city. 

Where  an  award  on  a  street  opening  in  the  city  of  New  York  has  been 
made  to  a  landowner  who  had  previously  mortgaged  her  premises,  the 
city  has  a  right  to  deduct  from  the  award  the  amount  of  an  assessment 
against  the  owner  for  the  benefit  to  lands  not  taken,  even  though  sinoe 
the  vesting  of  title  in  the  city  the  mortgage  has  been  foreclosed  and  a 
third  party  has  become  the  purchaser  at  the  sale. 

The  city  was  not  a  i>arty  to  the  foreclosure  and  its  rights  were  unaffected 
thereby. 

The  award  for  the  lands  taken  stands  in  the  place  of  the  land,  and  the 
mortgagee  had  only  an  equitable  hen  thereon  to  the  extent  of  any 
deficiency  on  foreclosiure,  and  where  there  was  no  deficiency  the  entire 
award  belonged  to  the  mortgagor  and  is  subject  to  assessment  for  benefits 
to  portions  not  taken. 
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Section  1676  of  the  Crode  of  Civil  Procedure  relating  to  the  payment  of 
taxes,  assessments,  etc.,  on  the  foreclosure  of  a  mortga^  is  solely  for 
the  benefit  of  the  purchaser  and  does  not  affect  any  right  or  remedy  of 
the  city  with  respect  to  an  assessment. 

Appeal  by  the  City  of  New  York  from  so  much  of  an 
order  of  the  Supreme  Court,  made  at  the  Kings  Coimty 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Kings  on  the  8th  day  of  July,  1916,  as  disallows 
a  deduction  from  the  award  of  any  assessment  levied  against 
the  property  of  petitioner  not  taken. 

Paul  Jones  [Lamar  Hardy  ^  Corporation  Counsel,  with  him 
on  the  brief],  for  the  appellant. 

Merle  /.  St.  John,  for  the  respondent. 

Jenks,  p.  J.: 

Mabel  Jones  applies  for  an  award  for  part  of  her  land  taken 
by  the  city  of  New  York  in  street  opening  proceedings.  The 
proceedings  resulted  in  an  award  for  the  part  taken  and  in 
an  assessment  for  benefit  to  the  part  left. 

Prior  to  the  proceedings,  Jones  had  mortgaged  her  land. 
Subsequent  to  the  vesting  of  the  part  of  the  land  taken  by 
the  city,  the  mortgage  was  foreclosed  and  a  third  party  became 
the  purchaser  at  the  foreclosure  sale.  It  is  not  clear  whether, 
incidental  to  the  said  sale,  the  assessment  was  paid.  (See 
(^ode  Civ.  Proc.  §  1676.)  It  seems  improbable,  if  it  was  paid, 
that  the  city  would  seek  now  to  exercise  the  right  of  set  ofif 
of  the  assessment  against  the  award.  The  fact  can  be  ascer- 
tained in  this  proceeding  {Matter  of  Mayor  [Morris  Avenue], 
118  App.  Div.  122),  and  it  should  be. 

If  the  city  has  the  right  to  set  off  the  assessment  against 
the  award,  I  fail  to  perceive  how  the  foreclosure  suit  could 
affect  that  right.  The  city  was  not  a  party  to  the  foreclosure, 
and  its  rights  were  unaffected  thereby.  (Morgan  v.  FvUerton, 
9  App.  Div.  233.  See  Delcarnbre  v.  Delcambre,  210  N.  Y. 
465.)  The  award  for  the  land  is,  in  the  eye  of  the  law,  the 
land.  {Gates  v.  De  La  Mare,  142  N.  Y.  312.)  "  The  para- 
mount right  of  the  city  withdrew  from  the  lien  of  the 
mortgages  "  the  land  condemned,  and  such  land  was  trans- 
ferred to  the  city  free  and  discharged  from  such  lien,  and 
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this  status  came  before  the  foreclosure  sale.  {Matter  of  City 
of  Rochester^  136  N.  Y.  90.)  In  that  case  the  court,  per 
FmcH,  J.,  say:  "The  balance  of  the  land  only  could  be  sold 
and  conveyed  on  the  foreclosure;  the  referee's  deed  could 
convey  and  did  convey  only  that  balance;  and  the  right  of 
the  mortgagees  became  merely  an  equitable  lien  upon  the 
fund  in  the  hands  of  the  court  to  the  extent  of  any  deficiency 
which  the  land  sold  did  not  pay."  The  award  was  applicable 
to  any  deficiency,  but  as  there  was  none  in  this  case  the  entire 
award  belonged  to  the  mortgagor.  (Gates  v.  De  La  Mare, 
supra.)  If,  incidental  to  the  foreclosing,  there  was  payment 
of  this  assessment  by  the  referee  out  of  the  proceeds  of  the 
foreclosure  sale,  it  was  equivalent  to  a  payment  by  the  said 
owner  of  the  equity  of  redemption.  (Brehm  v.  Mayor,  etc., 
104  N.  Y.  186;  WUtsie  Mort.  Forec.  [3d  ed.]  §  684.)  Section 
1676  of  the  Code  of  Civil  Procedure  is  solely  for  the  benefit 
of  the  purchaser  and  does  not  affect  any  right  or  remedy  of  the 
city  with  respect  to  the  assessment.  (Morgan  v.  FuUerton, 
supra.) 

I  am  of  opinion  that  the  city  has  the  right  to  set  off  an 
assessment  for  benefit  against  an  award.  In  Matter  of  Stem- 
way  Co.  V.  Prendergast  (142  App.  Div.  905)  we  affirmed  the 
order  upon  the  authority  of  Matter  of  Bankers  Investing  Co. 
(141  id.  591)  and  said:  "  We  intend  hereby  to  decide  that 
the  amount  of  the  assessments  without  interest,  should  be 
offset  against  the  amount  which  was  due  for  award  on  the 
date  when  the  assessments  became  payable."  (See,  too.  Matter 
of  Fischer,  149  App.  Div.  618;  Matter  of  Schoonmaker  v.  Pren- 
dergast,  171  id.  312.)  In  Livingston  v.  Mayor,  etc.  (8  Wend. 
102),  the  chancellor,  after  discussion  of  the  question  of  benefits 
and  awards,  closes  with  the  proposition  with  reference  to  the 
owner:  "  It  therefore  makes  no  difference  whether  he  is 
allowed  the  whole  value  of  the  property  taken  in  the  first 
instance,  and  is  assessed  for  his  portion  of  the  damage,  or 
whether  the  one  sum  is  offset  against  the  other  in  the  first 
place,  and  the  balance  only  is  allowed."  Ldvingston  v.  Mayor 
of  New  York  (supra)  is  cited  and  quoted  from  as  a  precedent 
in  this  State  in  Bauman  v.  Ross  (167  U.  S.  577-588).  In 
Eldridge  v.  City  of  Binghamton  (120  N.  Y.  313)  the  court, 
per  Vann,  J.,  say:   "  The  weight  of  authority  seems  to  be  in 
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favor  of  the  proposition  that  where  land  is  so  taken  by  the 
State,  or  by  one  of  its  political  divisions  pursuant  to  its 
authority,  for  public  use,  the  benefits  may  be  set  oflf  not 
only  against  the  damages  to  the  remainder,  but  also  against 
the  value  of  the  part  taken.  (LivingsUm  v.  Mayor,  etc., 
8  Wend.  85;  Rexfard  v.  Knight,  11  N.  Y.  308;  Granger  v. 
City  of  Syracuse,  38  How.  Pr.  308;  Genet  v.  City  of  Brooklyn, 
99  N.  Y.  296;  Betts  v.  City  of  WiUiamsburgh,  15  Barb.  255; 
BirdsaU  v.  Gary,  66  How.  Pr.  358.)  "  (See,  too,  Bohm  v. 
M.  E.  R.  Co.,  129  N.  Y.  586.)  If  the  city  set  oflf  the  assess- 
ment against  the  award,  it  does  so  in  effect  against  the  land 
of  Jones,  for  the  award  is  the  land.  The  procedure  is,  so  to 
speak,  not  in  personam,  but  in  rem. 

I  advise  that  the  order  be  reversed,  but  without  costs,  and 
the  matter  be  remitted  to  the  official  referee  to  determine 
whether  or  not  the  assessment  has  been  paid,  and  for  such 
other  determination  as  may  be  proper. 

Thomas,  Stapleton  and  Putnam,  JJ.,  concurred. 

Order  reversed,  without  costs,  and  matter  remitted  to  the 
official  referee  to  determine  whether  or  not  the  assessment 
has  been  paid,  and  for  such  other  determination  as  may  be 
proper. 


Louis    Kellner,    Respondent,    v.    Patrick    J.    Shelubt, 

Appellant. 

Louis  Kellner,  Respondent,  v.  Joseph  J.  Wesley,  Appellant. 

Louis    Kellner,    Respondent,    v.    Charles    L.    Eidutz, 

Appellant. 

Second  Department,  Jane  8,  1917. 

Corporations  —  inspection  of  stook  book  of  foreign  corporation  — 
officers  not  liable  for  statutory  penalty  when  stock  book  is  not 
within  State. 

The  officers  of  a  foreign  stock  corporation,  not  a  moneyed  or  railroad 

corporation,  but  having  an  office  in  this  State,  are  not  liable  to  the  penalty 

prescribed  by  section  33  of  the  Stock  Corporation  Law  for  a  failure  to 

permit  a  stockholder  to  inspect  the  stock  book  of  the  corporation,  if  it 
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appears  that  the  stook  book  was  not  within  the  State  at  the  time  the 
demand  for  an  inspection  was  made,  or  at  any  time,  except  for  a  brief 
period  on  the  reorganization  of  the  company. 

Appeal  by  the  defendants,  Patrick  J.  Shelley  and  others,  in 
each  of  the  above  actions,  from  detenninations  and  orders 
of  the  Appellate  Term  of  the  Supreme  Court,  entered  in  the 
office  of  the  clerk  of  the  ooimty  of  Kings  on  the  29th  day  of 
December,  1916,  affirming  in  each  case  the  judgment  of  the 
Mimicipal  Court  of  the  City  of  New  York,  borough  of  Brook- 
lyn, third  district,  in  plaintiff's  favor. 

Frederick  HttUe  [Cornelius  J.  SvUivan,  Jr.y  with  him  on  the 
brief],  for  the  appellants. 

George  A.  Oregg,  for  the  respondent. 

Stapleton,  J.: 

The  Appellate  Term  of  the  Supreme  Court  affirmed  the 
judgments  of  the  Municipal  Court  in  favor  of  the  plaintiff, 
and,  leave  being  given,  appeals  are  taken  from  the  judgments 
of  affirmance. 

The  Metropolitan  Electric  Manufactming  Company,  a 
foreign  stock  corporation,  and  not  a  moneyed  or  a  railroad 
corporation,  is  incorporated  under  the  laws  of  the  State  of 
New  Jersey,  and  has  its  principal  office  in  Camden  in  that 
State.  In  the  borough  of  Queens,  in  this  city  and  State, 
it  has  an  office  and  a  factory.  The  defendant  Shelley  is 
its  treasurer;  the  defendant  Wesley  is  its  secretary,  and 
the  defendant  Eidlitz  its  president.  The  plaintiff,  a  stock- 
holder, made,  on  separate  occasions,  during  business  hours, 
a  demand  on  each  of  the  defendants  for  an  inspection  of  the 
stock  book.  The  demand  was  made  by  virtue  of  section 
33  of  the  Stock  Corporation  Law  (Laws  of  1909,  chap.  61, 
constituting  ConsoL  Laws,  chap.  59),  which,  prior  to  the 
amendment  effected  by  chapter  127  of  the  Laws  of  1916, 
and  which  was  a  law  at  the  time  of  the  demand,  read  as 
follows: 

"  Stock  books  of  foreign  corporations.  Every  foreign 
stock  corporation  haying  an  office  for  the  transaction  of 
business  in  this  State,  except  moneyed  and  railroad  corpora- 
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tions,  shall  keep  therein  a  book  to  be  known  as  a  stock  book, 
containing  the  names,  alphabetically  arranged,  of  all  persons 
who  are  stockholders  of  the  corporation,  showing  their  places 
of  residence,  the  number  of  shares  of  stock  held  by  them 
respectively,  the  time  when  they  respectively  became  the 
owners  thereof,  and  the  amoimt  paid  thereon.  Such  stock 
book  shall  be  open  daily,  during  business  hours,  for  the  inspec- 
tion of  its  stockholders  and  judgment  creditors,  and  any 
officer  of  the  State  authorized  by  law  to  investigate  the  affairs 
of  any  such  corporation.  If  any  such  foreign  stock  cor- 
poration has  in  this  State  a  transfer  agent,  whether  such 
agent  shall  be  a  corporation  or  a  natural  person,  such  stock 
book  may  be  deposited  in  the  office  of  such  agent  and  shall 
be  open  to  inspection  at  all  times  dining  the  usual  hours 
of  transacting  business,  to  any  stockholder,  judgment  creditor 
or  officer  of  the  State  authorized  by  law  to  investigate  the 
affairs  of  such  corporation.  For  any  refusal  to  allow  such 
book  to  be  inspected,  such  corporation  and  the  officer  or 
agent  so  refusing  shall  each  forfeit  the  sum  of  two  hundred 
and  fifty  dollars  to  be  recovered  by  the  person  to  whom  such 
refusal  was  made." 

The  plaintiff  sued  the  corporation,  and  recovered.  That 
judgment  is  not  before  us  for  review. 

The  duty  to  keep  the  book  is  imposed  on  the  corporation. 
There  is  neither  allegation  nor  proof  that  when  the  demands 
were  made  upon  the  defendants  respectively  they  had  the 
custody  or  control  of  the  stock  book,  or  that  one  was  kept  in 
the  office  of  the  corporation  within  this  State.  The  evidence 
is  that  the  stock  book  was  not  within  the  State  at  the  time  the 
demands  were  made,  or  at  any  time  except  on  the  occasion 
of  the  reorganization  of  the  company  in  1915,  when  it  was 
brought  over  from  Camden  by  a  Mr.  Jones,  the  Camden 
representative.  It  was  taken  back  by  him  to  Camden  on 
the  same  day,  and  since  that  time  it  has  never  been  in  New 
York.  The  plaintiff's  testimony  that  he  "knew"  it  was 
kept  here  because  on  that  occasion  he  signed  it,  is  not  probative. 

Officers  of  a  corporation  who  have  not  the  stock  book  in 
their  custody  or  control  may  not  be  penalized  for  failing 
to  allow  it  to  be  inspected.  The  Appellate  Term  in  the 
First  Department,  in  a  case  substantially  similar,  has  made 
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a  like  determinatioiL    (See  Gould  v.  Olympic  Mining  Comr 
panyj  49  Misc.  Rep.  612.) 

The  judgments  of  the  Appellate  Term  and  of  the  Municipal 
Court  of  the  City  of  New  York  should  be  reversed,  and  a  new 
trial  ordered  in  the  Municipal  Court,  costs  to  abide  the  event. 

JenkS;  p.  J.,  Rich,  Putnam  and  Blackmab,  JJ.,  concurred. 

In  each  case:  Judgment  of  the  Appellate  Term  and  of  the 
Municipal  Court  of  the  City  of  New  York  reversed,  and  a 
new  trial  ordered  in  the  Municipal  Court,  costs  to  abide  the 
event. 


The  People  op  the  State  of  New  York,  Respondent,  v. 
Samuel  Simon,  Alias  Harry  Friedman,  etc.,  Appellant. 

Second  Department,  June  8,  1917. 

Crime  —  indictment  for  felony  as  second  offense  —  plea  of  gvditj 
as  first  offender  —  when  defendant  not  entitled  to  indeterminate 
sentence. 

A  defendant  indicted  for  the  crime  of  grand  larceny,  first  degree,  as  a  second 
offense,  by  pleading  guilty  to  the  charge  as  a  first  offense  is  not  entitled 
to  an  indeterminate  sentence  under  section  2189  of  tho  Penal  Law,  where 
on  an  examination  pursuant  to  section  485-a  of  tho  Code  of  Criminal 
Procedure  he  admits  that  he  had  been  previously  convicted  of  a  felony. 

By  such  plea  of  guilty  he  escaped  the  additional  punishment  which  would 
follow  an  indictment  and  conviction  as  a  second  offender,  but  he  did  not 
become  entitled  to  the  clemency  of  an  indeterminate  sentence  which 
the  law  expressly  reserves  for  a  person  never  before  convicted. 

Appeal  by  the  defendant,  Samuel  Simon,  from  a  judgment 
of  the  County  Court  of  Kings  county,  entered  in  the  office  of 
the  clerk  of  said  county  on  the  18th  day  of  December,  1916, 
convicting  him  of  the  crime  of  grand  larceny  in  the  second 
degree. 

Frank  X.  McCaffry^  for  the  appellant. 

Harry  G.  Anderson,  Assistant  District  Attorney  [Harry  E. 
Lewis,  District  Attorney,  with  him  on  the  brief],  for  the 
respondent. 
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Stapleton,  J.: 

The  appellant  was  indicted  for  the  crime  of  grand  larceny, 
first  degree,  as  a  second  oflfense,  two  previous  offenses,  one  a 
misdemeanor  and  the  other  a  felony,  being  enumerated. 
Upon  arraignment  he  interposed  a  plea  of  not  guilty.  Later, 
in  open  court,  and  with  the  approval  of  the  learned  county 
judge  presiding,  and  the  district  attorney,  he  withdrew  the 
plea  of  not  guilty  and  pleaded  guilty  to  the  crime  of  grand 
larceny,  second  degree,  as  a  first  offense.  In  his  examination, 
made  pursuant  to  section  485-a  of  the  Code  of  Criminal  Pro- 
cedure, he  said  he  had  previously  been  convicted  of  a  felony. 
When  he  was  about  to  be  sentenced  his  counsel  moved  that 
the  court  confine  the  sentence  to  such  a  sentence  as  it  would 
impose  upon  a  first  offender.  The  court  decUned  the  request, 
and  imposed  a  sentence  of  five  years  in  the  State  prison. 
This  is  the  maximum  punishment  for  grand  larceny  in  the 
second  degree  as  a  first  offense.     (Penal  Law,  §  1297.) 

In  appealing  the  defendant  contends  that  the  court  erred 
in  sentencing  him  for  a  fixed  period  of  five  years  instead  of 
imposing  an  indeterminate  sentence  of  not  less  than  one  nor 
more  than  five  years,  imder  section  2189  of  the  Penal  Law, 
which  reads:  "  A  person  never  before  convicted  of  a  crime 
punishable  by  imprisonment  in  a  State  prison,  who  is  convicted 
in  any  court  in  this  State  of  a  felony  other  than  murder  first 
or  second  degree,  and  sentenced  to  a  State  prison,  shall  be 
sentenced  thereto  imder  an  indeterminate  sentence,  the  mini* 
mum  of  which  shall  not  be  less  than  one  year,  or  in  case  a 
minimum  is  fixed  by  law,  not  less  than  such  minimum;  other- 
wise, the  minimum  of  such  sentence  shall  not  be  more  than 
one-half  the  longest  period  and  the  maximum  shall  not  be  more 
than  the  longest  period  fixed  by  law  for  which  the  crime  is 
punishable  of  which  the  offender  is  convicted." 

Had  the  defendant  been  indicted  for  grand  larceny  in  the 
second  degree,  without  any  allegation  as  to  a  second  offense, 
and  pleaded  guilty,  the  sentence  would  be  lawful,  and  the  fact 
of  the  prior  conviction  properly  ascertained.  (People  v. 
Rosen,  208  N.  Y.  169.)  There  is  no  sound  distinction  in 
the  circmnstance  that  he  expressly  pleaded  guilty  as  a  first 
offender  to  a  lesser  crime  than  that  charged  in  the  indict- 
ment.   By  his  plea  he  escaped  the  additional  punii^mient 
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which  would  follow  indictment  and  conviction  as  a  second 
offender.  He  was  not  entitled  to  the  clemency  of  an  inde- 
tenninate  sentence,  which  the  law  expressly  reserves  for  a 
person  never  before  convicted. 

The  judgment  of  conviction  of  the  County  Court  of  Kings 
county  should  be  aflirmed. 

JsNKSy  P.  J.f  Rich,  Putnam  and  Blackbcab,  JJ.,  concurred. 

Judgment  of  conviction  of  the  County  Court  of  Kings 
coimty  affirmed. 


Geobgb  BaodoN;  Respondent,  v.  Philadelphia  and  Reading 
Coal  and  Iron  Company,  Appellant. 

Seoond  Department,  Jane  8, 1017. 

Oourt — Jurisdiction  —  action  by  non-resident  against  foreign  cor- 
poration—  Code  CiTil  Procedure^  section  1780,  construed  —  dis- 
eretionacy  power  of  court  to  decline  Jurisdiction  —  pleading  — 
demurrer  —  answer  aUeging  tliat  defendant  will  induce  court  to 
decline  Jurisdiction. 

The  amendment  to  section  1780  of  the  Code  of  Civil  ProoeduFe  whioh 
permits  a  non-resident  to  sue  a  foreign  corporation  in  the  courts  of  this 
State,  under  certain  conditions,  did  not  take  away  the  power  of  our 
courts  to  decline  jurisdiction  on  the  ground  of  forum  nan  conoeniens^  or 
other  reasons  rendering  a  trial  here  inexpedient. 

Hence,  a  demurrer  should  not  be  sustained  to  a  defense  set  up  by  a  foreign 
corporation  sued  by  a  non-resident  whioh  alleges  non-residence,  alienage 
and  that  the  defendant  is  not  an  inhabitant  of  the  State,  and  which  gives 
notice  that  facts  will  be  shown  whioh  should  lead  the  court  to  decline 
jurisdiction. 

Mills  and  Rich,  JJ.,  dissented. 

Appeal  by  the  defendant,  Philadelphia  and  Reading  Coal 
and  Iron  Company,  from  a  judgment  of  the  Supreme  Court 
in  favor  of  the  plaintiff,  entered  in  the  office  of  the  clerk  of  the 
coimty  of  Kings  on  the  2d  day  of  November,  1916,  sustaining 
a  demurrer  to  certain  defenses  contained  in  the  answer. 

Pierre  M.  Brown  [WiUtam  F.  Purdy  with  him  on  the  brief], 
for  the  appellant. 

Ralph  O.  Barclay f  for  the  respondent. 
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Putnam,  J.: 

This  demurrer  raises  the  important  question  of  the  power 
of  a  State  court  to  decline  jurisdiction  on  the  groimd  of  forum 
rum  conveniens,  or  other  reason  rendering  a  trial  here  inex- 
pedient. There  is  the  more  cause  for  the  exercise  of  this 
inherent  power  because  of  the  jurisdiction  of  the  Federal 
courts  for  such  suits  by  non-residents  against  foreign  cor- 
porations. (Barrow  Steamship  Co.  v.  Kane,  170  U.  S,  100.) 
This  compkunt  does  not  aver  that  plaintifT  resides  in  this 
State.  In  fact  the  "  presumption  of  continuance  '*  would 
lead  to  the  view  that  he  still  resides  in  Shenandoah,  Penn. 

While  the  amendment  (Laws  of  1913,  chap.  60)  of  the 
Code  of  Civil  Procedure,  section  1780,  conferred  on  our 
courts  jurisdiction,  the  defendant  may  nevertheless  show, 
reasons  why  Pennsylvania  is  the  natural  forum,  as  the 
place  where  the  cause  of  action  arose.  This  power  to 
decline  jurisdiction  (Collard  v.  Beach,  81  App.  Div.  582; 
Robinson  v.  Oceanic  Steam  Nav,  Co.,  112  N.  Y.  315)  has 
not  been  taken  away  by  the  1913  amendment  of  section 
1780.  (Waisikoski  v.  Philadelphia  &  Reading  C.  &  I.  Co., 
173  App.  Div.  538.)  The  9th  paragraph,  demurred  to,  avers 
facts  such  as  non-residence,  alienage,  and  not  an  inhabitant 
here.  Under  the  allegation  of  alienage,  it  might  well  be 
that  plaintiff  may  be  shown  as  an  alien  enemy.  The  answer 
gives  notice  that  defendant  will  show  facts  that  should  lead 
this  court  to  decline  jurisdiction.  Certainly  such  a  notifica- 
tion informing  plaintiff  that  such  application  will  be  presented 
to  the  discretion  of  the  court,  should  be  sustained  on  this 
demurrer.  Being  a  question  of  fact,  it  cannot  be  certainly 
told,  now,  that  this  plea  will  be ''  insufficient  in  law.'' 

Hence  I  advise  that  the  interlocutory  decree  be  reversed. 

Jenks,  p.  J.,  and  Thobias,  J.,  concurred;  Mills  and  Rich, 
JJ.,  dissented. 

Interlocutory  judgment  reversed,  and  demurrer  to  the 
separate  defense  contained  in  paragraphs  4  and  7  of  defend- 
ant's answer  overruled,  with  ten  dollars  costs. 
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LoRETTA  Kellt,  an  Infant,  by  Frank  L.  Kelly,  Her 
Guardian  ad  Litem,  Respondent,  v.  Cyrus  V.  Washburn 
and  George  W.  Sickles,  Appellants. 

Second  Department,  June  8, 1917. 

Real  property  —  negligence  —  liability  of  owner  for  injuries  retnlt* 
ing  from  faUure  to  protect  foundation  exposed  by  excavatioa  — 
sale  of  house  to  wrecking  company  —  conveyance  not  recorded 
untU  after  accident. 

Where  a  bnildlDg  and  its  foundations  abutting  upon  a  pubUe  street  have 
been  put  in  a  dangerous  condition  by  reason  of  a  deep  exoavaticm  made 
for  the  purpose  gI  lowering  the  street  grade  to  pass  under  a  bridge,  the 
owner  does  not  escape  liability  for  injuries  to  a  pedestrian  who,  while 
lawfully  upon  the  sidewalk,  was  struck  by  a  stone  which  fell  from  the 
foundation,  merely  because  after  the  excavation  he  has  sold  the  building 
to  a  wrecking  company  so  as  to  constitute  a  legal  severance  of  the  building 
ftrom  the  land. 

Queer e,  as  to  whether  the  liability  would  exist  if  the  menace  from  the 
building  began  after  such  legal  severance  from  the  land. 

likewise,  the  owner  of  an  undivided  interest  in  the  land  does  not  escape 
liability  by  a  deed  executed  before,  but  not  recorded  until  after,  the 
accident. 

Appeal  by  the  defendants,  Cyrus  V.  Washburn  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Kings 
on  the  18th  day  of  October,  1916,  upon  the  verdict  of  a  jury 
for  $3,000,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  2d  day  of  November,  1916,  denying  defendants' 
motion  for  a  new  trial  made  upon  the  minutes. 

Plaintiff,  a  child  six  years  old,  received  personal  injuries 
from  being  struck  by  a  large  stone  which  rolled  down  on  her 
from  premises  at  115  Sands  street,  owned  by  the  defendants, 
or  at  least  one  of  them,  on  April  14,  1914.  By  lowering  the 
grade  of  Sands  street  some  nine  and  one-half  feet  so  as  to  pass 
under  Manhattan  bridge,  a  high  bank  had  been  left  in  front 
of  this  house,  the  stoop  of  which  had  been  taken  off,  so  that 
the  top  step,  at  what  had  been  the  front  entrance,  had  been 
supported  by  needle  beams.  The  licjht  soil  of  the  yard  had 
washed  down  the  sloping  bank,  and  away  from  the  foimdation 
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walls.  The  testimony  indicated  that  it  was  one  of  these 
foundation  stones^  estimated  to  weigh  seventy  pounds,  which 
rolled  down  upon  plaintiff  then  lawfully  on  the  sidewalk* 

Defendants  had  purchased  the  property,  which  then  had 
stood  unoccupied,  on  Januiary  27,  1914.  On  March  fourth, 
some  forty  days  before  this  accident,  defendants  had  sold  the 
building  structure  to  house  movers,  by  an  instrument  pur- 
porting to  pass  the  title  to  the  severed  building,  with  a  further 
provision  tibat  the  purchasers  should  begin  demdition  on  or 
before  March  30,  1914.  The  appellant  Washburn  had  deeded 
away  his  undivided  interest  in  this  land  by  inntrument 
acknowledged  March  10,  1914,  which,  however,  was  not 
recorded  till  the  afternoon  of  the  day  of  this  accident.  The 
case  went  to  the  jury  on  the  theory  of  negligence. 

Andrew  F.  Van  Thun,  Jr.,  for  the  appellant  Cyrus  V. 
Washburn. 

Vine  H.  Smithy  for  the  respondent. 

Putnam,  J.: 

This  contract  of  March  fourth  passed  title  to  the  huHding 
on  signing  and  delivery  of  that  instrument.  There  was 
a  legal  severance  of  the  building  from  the  land,  and  the  house- 
wreckers  were  at  once  vested  with  title  to  the  building. 
{Melton  V.  FuUertorirWeaver  Realty  Co.,  214  N.  Y.  571.) 

The  liability  having  been  left  to  the  jury  on  the  theory  of 
negligence,  appellants  contend  that,  therefore,  it  was  neces- 
sary to  show  that  at  the  time  of  the  accident  the  premises 
were  under  their  control,  with  a  continuing  legal  duty  on  them 
to  use  care. 

Although  prior  to  the  accident  defendants  had  sold  the 
building  to  be  demolished  and  removed,  such  severance  of 
the  title  to  that  building  did  not  release  the  landowner  from 
any  existing  liability  for  a  dilapidated  structure  so  imsafe 
as  to  threaten  the  wayfarer  on  the  public  street.  We  are 
not  called  on  to  pass  on  the  landowner's  liability  where  the 
danger  and  menace  from  tiie  building  begins  after  its  legal 
severance  from  the  land.  Even  the  deed  of  one  defendant's 
undivided  interest  in  the  land  did  not  exonerate  such  owner 
from  liability,  if  the  subsequent  accident  happened  because 
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of  his  want  of  care  before  delivery  of  the  deed.  Negligence 
of  this  d^ree  becomes  similar  to  the  cause  of  action  for 
nuisance,  because  its  effect  may  be  a  direct  danger  to  the 
public.  {Junkennann  v.  TUyau  Realty  Co.,  213  N.  Y.  404, 
408.) 

There  being  no  error  in  the  rulings  or  the  charge,  I  advise 
that  the  judgment  and  order  should  be  aflSrmed,  with  costs. 

Present — Jenks,  P.  J.,  Stapleton,  Mills  and  Rich,  J  J. 

Judgment  and  order  unanimously  affirmed,  with  costs. 


Joseph  Blank,  Appellant,  v.  Marine  Basin  Company,  Inc., 

Respondent. 

Second  Department,  June  8,  1917. 

Shipf  and  thipping  —  distinetion  between  liability  of  wharfinger 
for  merchandise  and  where  he  rente  wharfage  privilege  —  when 
wharfinger  not  liable  for  theft  of  motor  boat  —  eTidence  -^  euttom 
of  other  wharfingers. 

The  liability  of  a  wharfiDger  quoad  merohandise,  a  familiar  kind  of  bailment, 
is  quite  different  from  the  liability  of  a  wharfinger  charging  "  wharfage," 
which  latter  is  like  rent  —  a  compensation  for  the  use  and  occupation 
of  a  pier  or  bulkhead. 

Thus,  the  owner  of  a  marine  dock  or  basin  is  not  liable  for  the  theft  of  a 
motor  boat  where  the  owner  merely  rented  the  privilege  of  mooring  the 
craft  in  the  basin  and  fastened  it  with  a  padlock  of  which  he  kept  the 
key  and  where  he  was  accustomed  to  take  the  boat  from  the  basin 
whenever  he  desired  without  notifying  the  defendant  of  his  departure 
or  return,  especially  so  where  the  complaint  merely  aUeges  a  demand  and 
refusal  after  the  launch  had  been  stolen,  and  does  not  plead  any  fault 
or  negligence  of  the  defendant. 

In  such  action  defendant's  proof  of  usage  in  other  yacht  basins  was  com- 
petent on  the  issue  of  an  implied  contract. 

Appeal  by  the  plaintiff,  Joseph  Blank,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Kings  on  the  12th  day  of 
January,  1917,  dismissing  the  complaint  on  the  merits  upon 
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the  decision  of  the  court  after  a  trial  before  the  court,  the 
jiiry  having  been  waived. 

WdUer  J.  Roae^  for  the  appellant. 

/.  Hunter  Lacky  for  the  respondent. 

Putnam,  J. : 

Defendant  conducted  a  marine  dock  or  basin  near  Hubbard 
street,  Gravesend  Bay,  Brooklyn,  for  the  wharfage  of  motor 
boats  and  other  navigable  craft.  It  had  also  a  warehoiise 
with  facilities  for  storage.  The  basin  was  oblong  in  shape, 
without  gates,  haying  an  open  entrance  seaward  seventy-five 
feet  in  width. 

In  July,  1912,  plaintiff  entered  this  marine  basin  and  tied 
up  his  gasoline  motor  launch  there,  with  two  lines  which  led 
to  mooring  posts.  The  lines  apparently  were  padlocked. 
He  then  went  to  the  superintendent's  office  and  arranged  for 
paying  four  dollars  and  twenty  cents  a  month  summer  and 
winter,  that  is,  while  in  the  water  and  on  shore,  with  a  charge 
of  six  dollars  for  ''  hauling  in  and  out."  Plaintiff  kept  the 
key.  Coming  to  the  basin  occasionally  in  the  course  of  the 
season,  he  took  out  the  launch  for  short  cruises.  In  the 
winter  the  launch  was  hauled  out  upon  the  land.  The  boat 
also  was  used  in  this,  way  in  the  season  of  1913  and  1914,  also 
on  the  preceding  Sunday  before  the  boat  was  missing  on 
August  26,  1914.  Plaintiff  showed  a  demand  and  refusal, 
but  the  complaint  did  not  aver  any  negligence. 

The  court's  findings  that  defendant's  monthly  charge 
was  only  for  the  privilege  of  mooring  in  the  basin;  that  plain- 
tiff never  reported  to  the  defendant  either  his  departm^  or 
arrival,  or  otherwise  notified  defendant  of  the  presence  or 
absence  of  said  launch  in  said  basin,  or  requested  defendant 
to  take  custody  thereof,  though  expected  to,  are  sustained 
by  proof  of  the  plaintiff's  acts,  and  the  general  custom  in  such 
yacht  basins.  The  court  also  found  that  prior  to  August 
twenty-seventh  the  boat  disappeared  and  "  has  not  since 
been  seen  or  heard  of." 

The  liability  of  a  wharfinger  qiuxid  merchandise,  which  is  a 
familiar  kind  of  bailment,  is  quite  different  from  the  liability 
of  a  wharf  owner  charging  "  wharfage,"  which  latter  is  like 
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rent,  '^  beiog  a  compensation  for  the  use  and  occupation  of  a 
pier  or  bulkhead."     {Hastorf  v.  KeUy,  9  Daly,  403,  405.) 

The  undenied  fact  that  plaintiff  and  his  friends  kept  the 
keys  of  this  launch,  and  went  out  and  in,  witiiout  r^orting  to 
defendanf^B  employees,  goes  to  negative  any  such  possession 
by  defendant,  or  locatio  cuatoduB,  as  might  call  on  the  defend- 
ant to  account  for  the  boat's  disappearance.  Defendant's 
proof  of  the  usage  in  other  yacht  basins  was  competent  on  the 
issue  of  any  implied  contract.  The  finding  that  defendant 
was  a  bailee  for  hire  was  rather  in  the  nature  of  a  conclusi<xi  of 
law,  which  did  not  defeat  the  court's  specific  findings  as  to 
the  terms  of  the  arrangement  for  mooring  in  the  basin. 

The  eighth  finding  of  fact,  however,  should  be  changed  so 
as  to  strike  out  the  last  five  words,  and  substitute  ^^  as  a  vessel 
berthed  therein,  for  which  plaintiff  was  paying  wharfage  for 
such  occupation." 

The  first  conclusion  of  law  should  be  stricken  out,  and  a 
new  conclusion  of  law  inserted:  '^  Defendant's  chaigje  of 
wharfage  for  plaintiff's  mooring  his  launch  in  defendant's 
basin  did  not  involve  taking  over  or  assuming  the  l^aJ  custody 
thereof  while  in  such  basin." 

In  the  circumstances,  defendant  was  not  liable  for  th^ 
disappearance  of  the  launch,  especially  under  a  complaint 
which  only  alleged  a  demand  and  refusal  after  the  launch  had 
been  taken  away,  without  pleading  any  fault  or  n^ligence. 
On  the  testimony,  the  court  rightly  exonerated  the  defendant 
from  any  negligence. 

The  judgment  of  dismissal  should,  therefore,  be  affirmed, 
with  costs. 

Jenxs,  p.  J.|  Stafleton,  Rich  and  Blackmar,  JJ., 
concurred. 

Judgment  affirmed,  with  costs.  Order  with  amended  find- 
ings to  be  settled  on  notice. 
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BoNAVENTURE  F.  Broderick,  Respondent,  v.  Hannibal  J. 
DE  Mesa,  Appellant. 

Second  Department,  June  8,  1917. 

Trial  —  Tenue  —  action  between  non-residents  —  when  venue  will 
be  ehanirod  from  rural  to  metropolitan  county. 

The  rule  that  the  court  will  not  change  a  place  of  trial  to  promote  the  ends 
of  justice  from  a  rural  to  a  metropolitan  county  does  not  obtain  where 
neither  of  the  parties  is  a  resident  of  this  State  and  where  although  the 
venue  has  been  laid  in  a  rural  county,  as  a  matter  of  fact  both  parties  and 
their  attorneys  and  most  of  the  witnesses  reside  in  the  coimty  of  New 
York.  The  venue  will  be  changed  to  the  latter  county  where  it  will 
serve  the  convenience  of  witnesses,  bring  the  trial  to  the  county  where 
the  transaction  took  place  and  there  will  be  no  substantial  delay  because  of 
the  condition  of  the  calendar,  so  that  the  ends  of  justice  will  be  promoted. 

Mills,  J.,  dissented. 

Appeal  by  the  defendant,  Hannibal  J.  de  Mesa,  from  an 
order  of  the  Supreme  Court,  made  at  the  Dutchess  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Dutchess  on  the  23d  day  of  April,  1917,  denjdng  a  motion 
to  change  the  place  of  trial  from  Dutchess  coimty  to  New 
York  county  for  the  convenience  of  witnesses  and  to  promote 
the  ends  of  justice. 

Albert  SUckrvey,  for  the  appellant! 

Charles  Morschauser  [Raoul  E.  Desvemine  with  him  on  the 
brief],  for  the  respondent. 

Blackmar,  J.: 

As  neither  of  the  parties  is  a  resident  of  the  State,  the 
plaintiff  designated  the  county  of  Dutchess  as  the  place  of 
trial  pxu^uant  to  section  984  of  the  Code  of  Civil  Procedure. 
No  witness  resides  or  has  a  place  for  the  transaction  of  his 
business  in  that  county.  The  attorneys  for  both  parties  have 
their  offices  in  the  city  of  New  York.  Most  of  the  transactions 
which  form  the  subject  of  the  action  took  place  in  New  York 
county.  Six  witnesses  either  live  or  have  an  office  for  the 
regular  transaction  of  business  in  New  York  coimty.  Upon 
a  showing  of  these  facts  defendant  moved  to  change  the  place 
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of  trial  to  New  York  county.  The  motion  was  successfully 
opposed,  apparently  on  the  ground  that  it  would  not  promote 
the  ends  of  justice  to  change  the  place  of  trial  from  a  rural 
to  a  metropolitan  county,  and  the  plaintiff  seeks  to  sustain 
the  order  on  that  ground,  citing  Quinn  v.  Brooklyn  Heights 
R.  R.  Co.  (88  App.  Div.  57) ;  Hirshkind  v.  Mayer  (91  id.  416) ; 
Assets  Collecting  Co.  v.  Equitable  Trust  Co.  (168  id.  145). 
In  none  of  these  cases,  nor  in  any  cited  therein,  have  the 
courts  gone  so  far  as  to  apply  that  rule  to  a  case  like  this. 
The  rule  usually  has  been  applied  to  a  question  between 
neighboring  coimties  like  Westchester  or  Queens  and  New 
York,  where  one  court  house  is  nearly  as  convenient  as  the 
other.  {Quinn  Case,  supra;  Brink  v.  Home  Insurance  Co., 
2  App.  Div.  122.  See  NavraiiL  v.  Bohm,  26  App.  Div.  460; 
Daley  v.  HeUman,  16  N.  Y.  Supp.  689.)  As  was  said  in 
Tuihill  V.  Long  Island  R.  R.  Co.  (75  Hun,  556) :  "  The  reason 
[for  the  rural  county  rule]  is  that  the  court  calendars  in  those 
cities  are  large  and  the  uncertainties  of  a  trial  are  so  great 
that  a  litigant  whose  witnesses  reside  in  the  country  encoxmters 
delays  and  expenses  which  would  ordinarily  deter  him  from 
the  pursuit  of  his  rights."  The  condition  of  the  calendars 
in  the  metropolitan  counties,  especially  for  contract  cases, 
are  now  far  different,  and  in  this  case  there  are  no  witnesses 
residing  in  Dutchess  county  to  encounter  delays  and  expenses 
in  attending  court  in  New  York. 

We  think  a  case  was  made  out  for  a  change  of  the  place 
of  trial  even  from  a  rural  coimty  to  New  York.  Such  a 
change  wUl  serve  the  convenience  of  all  the  witnesses,  and 
by  bringing  the  trial  to  the  coimty  where  the  transaction 
which  will  be  the  subject  of  inquiry  took  place,  and  where 
the  condition  of  the  calendar  wUl  not  cause  substantial  delay, 
the  ends  of  justice  will  be  promoted. 

The  order  is  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  granted,  with  ten  dollars  costs. 

Jbnks,  p.  J.,  Stapleton  and  Putnam,  JJ.,  concurred; 
MiLia,  J.,  voted  to  affirm. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 
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Katherine  S.  Brter,  as  Admipistratrix,  etc.,  of  Mart 
Carroll,  Deceased,  Plaintiff,  v.  Mart  Finnbn,  Timotht 
FiNNEN  and  Their  Heirs,   Respondents,  Impleaded  with 

Ellen  Finnen  and  Ann  Finnen,  Appellants. 

Second  Dei>artment,  June  8, 1917. 

Will  oonstrued  —  gift  to  widow  for  life  with  remaindeni  to  nephews 
and  niecet  —  when  remaindera  not  vetted  but  oontingent  upon 
remaindermen  surriYing  widow  —  foreolosure  —  distribution  of 
surplus. 

A  will  by  which  the  testator  gives  his  estate  to  his  widow  for  life  and  at 
her  death  directs  his  property  to  be  converted  into  cash  and  the  proceeds 
divided  between  his  nieces  and  nephews  and  the  survivor  or  survivors 
of  them,  share  and  share  alike,  and  to  their  *'  heirs  and  assigns  forever," 
does  not  give  to  the  nieces  and  nephews  a  vested  remainder  in  the  realty 
during  the  lifetime  of  the  widow. 

As  there  was  a  direction  to  pay  or  divide  the  estate  at  a  future  time  there 
was  no  inmiediate  gift,  and  the  vesting  of  the  remainders  in  the  bene- 
ficiaries does  not  take  place  until  the  time  of  the  division  arrives. 

The  role  against  a  construction  which  will  disinherit  heirs  is  usually  applied 
to  those  nearer  in  blood  than  grandnephews  and  grandnieces  and  rests 
upon  the  presumption  that  the  testator  intends  a  bounty  to  his  descendants. 

Hence,  the  descendants  of  nephews  and  nieces  who  died  before  the  widow 
are  not  entitled  to  share  in  a  distribution  of  surplus  arising  on  a  sale 
on  foreclosure. 

The  will  will  be  construed  as  aforesaid  although  the  testator  devised  to 
*^  the  heirs  and  assigns  "  of  the  nephews  and  nieces. 

Appeal  by  the  defendants,  Ellen  Finnen  and  another,  from 
an  order  of  the  Supreme  Court,  made  at  the  Westchester 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  Westchester  on  the  4th  day  of  January,  1917, 
resettlmg  an  order  entered  on  the  4th  day  of  December, 
1916,  confirming  the  report  of  a  referee  which  directed  the 
distribution  of  a  surplus  arising  on  a  sale  imder  foreclosure 
of  mortgaged  premises. 

Arthur  L.  FvUman,  for  the  appellants. 

Sumner  B.  Stiles  [Prosper  R.  Ferrari  with  him  on  the  brief], 
for  the  respondents. 
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Blacemar,  J.: 

To  sustain  this  order  it  is  necessary  to  hold  that  the  wiH 
oi  the  testator  gave  a  vested  i^nainder  in  the  realty  to  the 
four  nephews  and  nieces  which  they  could  aJienate  and  devise 
during  the  lifetime  of  the  widow,  for  a  portion  of  the  surplus 
is  awarded  to  those  who  derive  title  partly  through  the  will 
of  the  nephew  Timothy  and  partly  as  "heirs  and  next  of 
kin  "  of  the  niece  Mary,  both  of  whom  died  during  the  fife 
of  the  widow,  the  owner  of  the  particular  estate. 

We  do  not  think  the  will  capable  of  such  construction. 
The  only  portion  of  the  will  set  forth  in  the  record  is  as 
follows:  "All  the  rest,  residue  and  remainder  of  my  property, 
both  real  and  personal,  of  whatsoever  nature  or  kind  the 
same  may  be,  I  give,  devise  and  bequeath  to  my  said  wife, 
Mary,  for  and  during  her  natural  life  and  after  her  death 
I  direct  that  my  real  estate  be  sold  and  the  personal  property 
be  converted  into  cash  and  the  proceeds  thereof  be  divided 
among  my  nieces  and  nephews  Timothy  Fionen,  Ellen  Finnen, 
Mary  Finnen,  and  Ann  Finnen,  and  the  survivor  and  survivors 
of  them  share  and  share  alike  and  to  their  heirs  and  assigns 
forever." 

The  widow  received  a  life  estate.  There  was  no  gift  in 
terms  of  a  remainder.  But  the  will  contained  a  direction 
to  sell  the  land  after  the  termination  of  the  particular  estate, 
and  divide  the  proceeds  among  the  objects  of  the  testator's 
bounty.  The  rule  is  well  settled  that  where  there  is  no  gift 
but  by  a  direction  to  pay  or  divide  at  a  future  time,  the 
vesting  in  the  beneficiary  will  not  take  place  until  the  time 
arrives.  {Warner  v.  Durant,  76  N.  Y.  133;  SmUh  v.  Edwards^ 
88  id.  92,  104;  Teed  v.  MarUmy  60  id.  506;  Dickerson  v.  Sheehy, 
156  App.  Div.  101;  aflfd.,  209  N.  Y.  592.) 

As  futurity  is  annexed  to  the  substance  of  the  gift,  none 
can  take  except  those  designated  by  the  will  as  qualified 
to  take  at  the  time  of  the  division.  The  proceeds  of  the 
sale  of  the  land  are,  by  the  terms  of  the  will,  to  be  "  divided 
among  my  nieces  and  nephews  Timothy  Finnen,  Ellen  Finnen, 
Mary  Finnen,  and  Ann  Finnen,  and  the  survivor  and  survivors 
of  them  share  and  share  alike  and  to  their  heirs  and  assigns 
forever."  It  is  inaccurate  to  speak  of  dividing  proceeds 
between  nephews  and  nieces  "  and "  their  survivors.    The 
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only  way  in  which  effect  can  be  given  to  the  words  "  survivor 
and  survivors  "  is  to  read  the  word  "  and  "  with  the  meaning 
of  "  or/'  and  this  is  often  done  to  carry  into  effect  the  obvious 
intent  of  the  testator.  {Miller  v.  Gilbert,  144  N.  Y.  68;  Roome 
v.  Phillipsy  24  id.  463;  Scott  v.  Guernsey,  60  Barb.  163;  affd., 
48  N.  Y.  106.)  As,  on  the  death  of  the  widow,  Ellen  and 
Ann  were  the  only  survivors  of  the  four,  they  are  evidently 
indicated  as  objects  of  the  testator's  bounty.  The  following 
words,  ''  and  to  their  heirs  and  assigns  forever,"  still  present 
difficulties;  but,  as  these  words  are  so  frequently  used  as 
words  of  limitation  and  not  purchase,  as  to  be  familiar  to 
every  one  who,  without  being  a  skilled  lawyer,  has  some 
familiarity  with  legal  phraseology,  we  incline  to  think  that 
the  testator  used  them  to  show  the  absolute  nature  of  the 
gift,  inapt  to  a  gift  of  personalty  as  they  are.  This  is  also 
the  accurate  grammatical  construction,  the  pronoun  "  their  " 
being  related  to  the  nearest  preceding  noun,  "  survivors." 

The  rule  against  a  construction  which  will  disinherit  heirs 
is  usually  applied  to  those  nearer  in  blood  than  grandnephews 
and  grandnieces,  and  rests  upon  the  presumption  that  a 
testator  intends  a  bounty  to  his  near  relatives,  usually 
descendants.  We  do  not  think  that  his  intention  to  include 
grandnieces  in  the  scheme  of  his  will  as  against  surviving 
neices  is  so  strong  as  to  induce  a  strained  interpretation  of 
the  will.     {Goodwin  v.  Coddingtan,  154  N.  Y.  283.) 

The  order  is  modified  by  directing  that  the  surplus  moneys 
be  paid  to  Ann  Finnen,  or  Mealiff,  and  Ellen  Finnen,  shaxe 
and  share  alike;  and  as  modified  affirmed,  with  costs  of  this 
appeal  to  be  paid  to  both  appellants  and  respondents  out 
of  the  fund  before  division  thereof. 

Jenks,  p.  J.,  Stapleton,  Mills  and  Putnam,  JJ.,  concmred. 

Order  modified  by  directing  that  the  surplus  moneys  be 
paid  to  Ann  Finnen,  or  Mealiff,  and  Ellen  Finnen,  share  and 
share  alike;  and  as  modified  affirmed,  with  costs  of  this  appeal 
to  be  paid  to  both  appellants  and  respondents  out  of  the 
fund  before  division  thereof. 

App.  Div.— Vol.  CLXXVni       48 
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WiTTEMANN  Bbothers,  Appellant,  v.  Fobbcan  Bottling 
Company  and  Others,  Respondents. 

Second  Department,  June  8, 1917. 

Appeal  —  trUl  —  when  dismissal  of  complaint  should  not  be  made 
upon  merits  —  debtor  and  creditor  —  suit  to  set  aside  fraudulent 
conveyances  —  cTidence  —  mortgage  upon  property  couTeyed  exe- 
cuted after  conTeyanc«(  —  cTidenoe  of  fraudulent  intent  —  Us 
pendens  —  canceUation  of  notice. 

An  appeal  does  not  lie  from  a  decision  of  the  court,  but  only  from  the 
judgment  which  carries  it  into  effect. 

But  on  appeal  from  an  '*  order  "  which  dismiflses  the  complaint  for  faflure 
of  proof  at  trial  the  court  may  treat  the  appeal  as  one  taken  from  a 
judgment. 

Where  a  complaint  was  dismissed  at  jbhe  end  of  the  plaintiff's  case  it  was 
error  for  the  court  to  make  findings  of  fact  uj>on  issues  as  to  which  the 
defendants  had  the  burden  of  proof  and  which  were  not  tried. 

The  judgment  should  be  one  of  nonsuit  where  the  defendants  moved  to 
dismiss  the  plaintiff's  case  without  announcing  that  they  rested,  and 
no  findings  of  fact  or  determination  on  the  merits  should  have  been 
made. 

In  a  judgment  creditor's  action  to  set  aside  a  conveyance  alleged  to  have 
been  fraudulent  it  was  error  for  the  court  to  exclude  evidence  offered 
by  the  plaintiff  to  show  that  after  the  conveyance  the  defendants  gave 
two  chattel  mortgages  to  other  parties  on  the  property  conveyed.  This 
because  proof  of  contemporaneous  conveyances,  no  matter  to  whom 
made,  is  always  relevant  to  an  issue  of  fraudulent  conveyance. 

Evidence  of  the  circumstances  under  which  conveyances  are  made  and  the 
consideration  paid  therefor,  is  also  relevant  on  the  issue  of  fraudulent 
intent. 

In  granting  the  nonsuit  it  was  error  to  cancel  the  plaintiff's  notice  of 
pendency  of  action  before  the  time  to  appeal  had  expired  or  pending  the 
appeal,  for  in  such  action  the  notice  can  only  be  canceled  by  order  of 
the  court  upon  payment  into  court,  or  upon  giving  the  security  required 
by  section  1674  of  the  Code  of  Civil  Procedure. 

Appeal  by  the  plaintiff,  Wittemann  Brothers,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  Coimty  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  11th  day  of  May,  1916,  dismissing  the  complaint 
and  directing  the  cancellation  of  a  Us  pendens,  and  also,  as 
stated  in  the  notice  of  appeal,  from  the  decision  of  the  court 
filed  in  said  clerk's  office  on  the  same  day. 
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Clifford  H.  Owen,  for  the  appellant. 

Jacob  Zelenko  [Lean  Sanders  with  hun  on  the  brief],  for  the 
respondent  Levi  Merowitz. 

Blackmar,  J.: 

We  find  in  the  papers  two  notices  of  appeal,  one  from  an 
"order"  which  dismisses  the  complaint  on  the  trial  for 
failure  of  proof  and  cancels  a  notice  of  pendency  of  action, 
and  the  other  from  the  decision  of  the  justice  who  tried  the 
action.  An  appeal  does  not  lie  from  a  decision,  but  only 
from  the  judgment  which  carries  it  into  effect,  and  the 
so-called  "  ord^  "  was  in  effect  a  judgment  and  this  appeal 
will  be  considered  as  taken  from  a  judgment. 

The  complaint  was  dismissed  at  the  end  of  the  plaintiff's 
case,  and  thereafter  the  justice  who  presided  at  the  trial 
made  findings  of  fact,  not  only  upon  the  issue  to  which 
plaintiff's  evidence  was  directed,  but  upon  an  issue  as  to 
which  defendant  had  the  burden  of  proof  and  which  was  not 
tried,  and  directed  judgment  dismissing  the  complaint.  The 
judgment  was  one  of  nonsuit,  for  the  defendants  moved  to 
dismiss  at  the  end  of  plaintiff's  case  without  annoimcing 
that  they  rested.  No  finding  of  fact,  as  upon  a  determination 
on  the  merits,  should  have  been  made.  {McNvtty  Brothers 
V.  Offerman,  141  App.  Div.  730;  Kling  v.  Coming  News  Co., 
208  N.  Y.  334.)  The  judgment  will  be  reviewed,  therefore, 
as  one  of  nonsuit  entitling  the  plaintiff  to  all  inferences  in 
his  favor  which  the  evidence  will  bear.  {Veazey  v.  AUen, 
173  N.  Y.  359.) 

The  action  was  brought  by  plaintiff,  a  judgment  creditor 
of  the  defendant  Forman  Bottling  Company,  to  set  aside  a 
conveyance  by  that  defendant  to  defendant  Merowitz,  on 
the  ground  that  it  was  fraudulent  as  to  creditors.  The 
evidence  offered  by  plaintiff  was  very  scanty.  It  was  con- 
fined to  proof  of  the  judgment  in  an  action  pending  at  the 
time  the  conveyance  was  made,  and  the  issuance  and  return 
of  an  execution  unsatisfied;  the  conveyance;  evidence  that 
grantee  bore  some  relation  to  officers  of  the  grantor,  and 
slight  evidence  that  the  grantor  continued  in  business  on  the 
property  after  the  conveyance.    Although  the  plaintiff  could 
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make  a  prima  fade  case  by  introducing  evidence  tending 
to  show  the  fraudulent  intent  of  the  grantor  only  (Starin  v. 
KeUy,  88  N.  Y.  418),  yet  it  is  doubtful  if  the  slight  evidence 
introduced  was  enough,  even  under  the  case  of  Kerker  v* 
Levy  (206  N.  Y.  109),  to  furnish  the  basis  for  an  inference 
of  fraudulent  intent.  But  an  error  in  excluding  e\ddence 
requires  a  new  trial,  at  which  the  circumstances  relevant 
to  the  question  of  fraudulent  intent  may  be  more  fully 
developed.  The  conveyance  claimed  to  be  fraudulent  was 
dated  January  30,  1915,  and  recorded  February  3,  1915. 
The  plaintiff  offered  to  prove  that  on  January  27,  1915,  the 
defendant  Forman  Bottling  Company  made  two  chattel 
mortgages,  each  to  seciu^  the  payment  of  $2,000  covering 
chattels  situated  at  108  Bristol  street.  The  evidence  was 
rejected  on  the  ground,  as  stated  by  the  court,  "  that  the 
complaint  does  not  allege  that  the  property  purporting  to 
be  covered  by  these  chattel  mortgages  ever  came  into  the 
possession  of  or  under  the  control  of  the  defendants  in  this 
action,  or  were  attached  to  or  part  of  the  prop^y  of  which 
it  is  sought  by  this  action  to  divest  the  defendants'  record 
title."  To  this  ruling  the  plaintiff  duly  excepted.  Proof  of 
contemporaneous  conveyances,  no  matter  to  whom  made,  is 
always  relevant  to  the  issue  of  a  fraudulent  conveyance. 
{Baldwin  v..  Short,  125  N.  Y.  553;  Amsden  v.  Manchester^ 
40  Barb.  158;  Angrave  v.  Stone,  45  id.  35.)  They  often 
furnish  convincing  evidence  that  the  conveyance  in  question 
was  part  of  a  comprehensive  scheme  to  divest  the  debtor 
of  all  his  property  in  fraud  of  his  creditors.  Not  only  is 
evidence  of  such  conveyances  relevant,  but  evidence  of  the 
circumstances  under  which  they  are  made  and  the  consideration 
paid  therefor  is  also  relevant  to  the  issue  of  fraudulent  intent. 
This  rule  extends  to  all  conveyances  so  nearly  related  in  time 
as  to  permit  the  inference  that  they  arose  from  the  same 
source  of  intent.  Such  was  the  case  of  the  conveyances  in 
question.  The  exclusion  of  evidence  of  these  mortgages  was 
material  error,  and  for  such  error  the  judgment  must  be 
reversed.  It  was  also  error  to  cancel  the  notice  of  pendency 
of  the  action  before  the  time  to  appeal  had  expired,  or  pending 
the  appeal.  (Code  Civ.  Proc.  §  1674;  Beman  v.  Todd,  124 
N.  Y.  114;  St.  Regis  Paper  Co.  v.  Sayita  Clara  Co.,  62  App. 
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Div.  538.)  In  such  a  case  a  notice  of  pendency  of  action, 
in  a  judgment  creditor's  action,  can  be  canceled  only  by  order 
of  tlie  court  upon  the  payment  into  court  or  giving  the  seciuity 
required  by  the  last  cited  section  of  the  Code. 

The  judgment  and  order  directing  the  canceling  of  the  notice 
of  pendency  of  action  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant  to  abide  the  event,  and 
the  notice  of  pendency  of  action  restored  nunc  pro  tunc. 

Jenks,  p.  J.,  Staplbton,  Mills  and  Putnam,  JJ.,  concurred. 

Judgment  and  order  directing  the  canceling  of  the  notice 
of  pendency  of  action  reversed,  and  a  new  trial  granted,  costs 
to  appellant  to  abide  the  event,  and  the  notice  of  pendency 
of  action  restored  nunc  pro  tunc. 


The  People  op  the  State  of  New  York  ex  rel.  The  Misses 
Masters  School,  Respondent,  v.  Walter  Keys  and 
Others,  as  Assessors  of  the  Town  of  Greenburgh,  West- 
chester County,  New  York,  Appellants. 

Second  Department,  June  22,  1917. 

Tax  —  when  educational  InBtitution  entitled  to  exemption  —  dis- 
cretionary power  of  trustees  to  pension  teachers  and  officers. 

Where  the  charter  of  an  educational  corporation  provides  that  its  resources 
shall  be  devoted  to  educational  work  without  right  of  pecuniary  gain 
beyond  reasonable  compensation  for  services  rendered,  it  is  none  the 
less  entitled  to  exemption  from  taxation  under  the  provisions  of  the 
Tax  Law  because  the  charter  also  provides  that  the  board  of  trustees 
have  discretionary  power  to  make  pensions  or  other  merited  aUowances 
to  teachers,  officers  or  employees  out  of  the  surplus  earnings. 

Such  discretionary  power  to  make  pensioning  and  other  merited  aUowances 
does  not  offend  the  prohibition  against  making  pecuniary  profit. 

*'  Profits  "  means  gain  made  from  any  business  or  investment  when  both 
receipts  and  payments  are  taken  into  account,  and  a  pension  being 
compensation  as  a  reward  for  labor  abeady  done  is  essentially  different 
from  a  "  profit." 

Appeal  by  the  defendants,  Walter  Keys  and  others,  as 
assessors,  from  part  of  the  order  of  the  Supreme  Court,  made 
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at  the  Westchester  Special  Term  and  entered  in  the  office 
of  the  clerk  of  the  county  of  Westchester  on  the  Ist  day  of 
June,  1017,  adjudging  certain  realty  exempt  from  taxation. 

Frank  D.  Briggs  [Joseph  B.  Thompson  with  him  on  the 
brief],  for  the  appellants. 

Daniel  S.  Remseny  for  the  respondent. 

Fer  Curiam: 

This  appeal  presents  a  review  by  certiorari  of  taxes  upon 
the  realty  of  a  school.    Only  questions  of  law  are  presented. 

The  Tax  Law  prohibits  exemption  "  if  any  officer,  member 
or  employee  thereof  shall  receive  or  may  be  lawfully  entitled 
to  receive  any  pecuniary  profit  from  the  operations  thereof, 
except  reasonable  compensation  for  services  in  effecting  one 
or  more  of  such  purposes,  or  as  proper  beneficiaries  of 
its  strictly  charitable  purposes."  (Consol.  Laws,  chap.  60 
[Laws  of  1909,  chap.  62],  §  4,  subd.  7,  as  amd.  by  Laws 
of  1916,  chap.  411.)  Hie  amended  charter  of  the  school, 
granted  by  the  Regents,  provides:  ''The  school  and  its 
resources  shall  be  devoted  to  authorized  educational  work 
for  pubUc  usefulness,  without  right  of  pecuniary  gain  there- 
from, by  any  one,  beyond  reasonable  compensation  for  serv- 
ices rendered."  The  corporation  acquired  its  property  March 
24,  1916,  by  conveyance  from  the  Masters  School  Realty 
Company,  and  paid  nothing  for  it,  for  the  consideration  was 
paid  by  the  Misses  Masters.  The  return  shows:  ''  That  the 
said  amended  charter  of  relator,  provides  among  other  things 
as  follows:  '  The  School  and  its  resources  shall  be  devoted 
to  authorized  educational  work  for  public  usefulness,  without 
right  of  pecuniary  gain  therefrom,  by  any  one,  beyond  reason- 
able compensation  for  services  rendered  but  with  discretionary 
power  in  its  board  of  trustees,  out  of  surplus  earnings  to  make 
pensioning  and  other  merited  allowances  to  teachers  and  other 
officials  and  ^nployees  of  the  School.' " 

Does  the  additional  phrase,  "  but  with  discretionary  power 
in  its  board  of  trustees,  out  of  surplus  earnings  to  make 
pensioning  and  other  merited  allowances  to  teachers  and  other 
officials  and  employees  of  the  School,"  offend  the  prohibition 
against  ''any  pecuniary  profit?"    This  institution  is  fairly 
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within  the  description  made  by  the  court  in  McDonald  v.  Mew- 
sachusetts  General  Hospital  (120  Mass.  432,  435).  "  Profits 
means  the  gain  made  from  any  business  or  investment  when 
both  receipts  and  payments  are  taken  into  accoimt.  (Matter 
of  Murphy,  80  App.  Div.  238;  Rubber  Company  v.  Gfoodyear, 
76  U.  S.  [9  Wall.l  788,  804.)  A  pension  is  a  bounty  for  past 
services,  mainly  designed  to  assist  the  pensioner  in  providing  for 
his  daily  wants.  (Price  v.  Society  for  Samngs,  64  CJonn.  362.) 
It  is  in  the  nature  of  a  compensation  for  labor  done  and  as 
a  reward  therefor,  and  is  essentially  quite  different  from 
"profits"  —  the  gain  upon  investments  or  business  done. 
We  think  that  "  i)ensioning  and  other  merited  allowances  to 
teachers  and  other  officials  and  employees  of  the  School" 
are  within  the  purview  of  "reasonable  compensation  for 
services  in  effecting  one  or  more  of  such  purposes,  or  as  proper 
beneficiaries  of  its  strictly  charitable  purposes,"  rather  than 
of  "pecuniary  profit,"  as  the  phrases  are  used  in  the  tax 
statute. 

All  public  educational  institutions  originally  (Temp.  Eliz. 
St.  43)  were  within  the  category  of  eleemos3mary  institutions. 
A  gift  to  Harvard  University  was  one  to  a  charitable  institu- 
tion. (Dexter  v.  Harvard  College,  176  Mass.  192.  See,  too. 
People  ex  rd.  New  York  Institvle  for  Blind  y.  Filch,  154  N.  Y. 
14,  30,  31.)  So  far  as  the  question  of  rents  received,  our  dis- 
cussion of  a  similar  question  raised  in  People  ex  rel.  Trustees 
V.  Mezger  (98  App.  Div.  237)  is  pertinent  to  this  case. 

The  order,  in  so  far  as  appealed  from,  is  affirmed,  but 
without  costs. 

Jenks,  p.  J.,  Thomas,  Mills,  Putnam  and  Blackbcab,  JJ., 
concurred. 

Final  order,  in  so  far  as  appealed  from,  affirmed,  without 
costs.  ' 
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Charles  H.  Tibbitb,  Respondent^  v.  Julius  M.   Cohen, 

Appellant,   Impleaded  with  Frank  Klein,   Respondent, 

Appellant,  and  Carlo  Florio  and  S.  H,  Graham,  Inc., 

Respondents. 

Second  Department,  Jnne  23, 1917. 

Contract  —  building  contract  construed  —  substantial  performance 
—  mechanic's  lien  —  foreclosure. 

A  buildinc:  oontraotor  undertook  to  perform  work  to  conform  to  arohiteot's 
plans  and  specifications  and  also  to  abide  by  the  architect's  decision  in 
the  event  of  any  error  or  difficulty  in  the  specifications.  The  architect 
was  discharged  and  the  owner  undertook  to  complete  the  agreement 
substituting  himself  as  his  own  architect.  At  a  meeting  of  the  parties 
to  test  a  heating  plant  the  contractor  made  a  substantial  offer  for  the 
substitution  of  a  larger  boiler  with  a  further  sum  for  other  matters  in 
issue  and  the  owner  after  stating  that  he  would  take  the  proposition 
under  consideration  failed  to  answer  the  offer  and  subsequently  notified 
the  general  contractor  that  he  considered  the  contract  as  abandoned  and 
would  himself  complete  the  same. 

In  an  action  to  foreclose  a  mechanic's  lien»  held,  that  in  the  drcum- 
stanoes  there  was  a  substantial  performance;  that  the  percentage  rule 
has  no  application,  and  that  the  lienor  was  properly  decreed  what  was 
equitably  due  him. 

Separate  appeals  by  the  defendants,  Julius  M.  Cohen,  as 
owner,  and  Frank  IQein,  as  contractor,  from  a  judgment  of 
the  Supreme  Court  in  favor  of  the  plaintiff  and  certain  of 
the  defendants,  entered  in  the  office  of  the  clerk  of  the  county 
of  Westchester  on  the  10th  day  of  June,  1916,  upon  the 
decision  of  the  court  after  a  trial  at  the  Westchester  Special 
Term,  in  an  action  to  foreclose  a  mechanic's  lien. 

The  liens  grew  out  of  the  removal  and  remodeling  of  a  dwell- 
ing house,  including  excavation  of  cellar,  with  installation  of 
plumbing  and  heating  fixtures,  and  the  erection  of  a  garage  on 
Dearborn  avenue  in  Rye,  N.  Y.  Frank  Klein  was  the  general 
contractor.  Four  subcontractors,  including  the  plaintiff  Tib- 
bits,  also  filed  liens  for  their  work  and  materials  furnished. 
Although  IQein's  notice  of  lien  claimed  $4,466.65,  this  embraced 
the  amounts  claimed  by  his  subcontractors,  which  the  court 
found  aggregated  $1,454.17.  In  the  judgment,  however,  Klein 
was  decreed  the  sum  of  $2,850,  from  which  was  taken  the 
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sums  payable  to  the  subcontractors,  leaving  as  lOein's  net 
recovery  $1^395.83.  On  this  appeal  the  owner  maintained 
that  substantial  performance  had  not  been  shown,  so  that 
Elein's  recovery  should  be  wholly  reversed.  On  behalf  of 
Klein  it  was  urged  that  his  gross  recovery  should  have  been 
$3,995,  with  interest,  instead  of  $2,850. 

Elwood  J.  Harlam  [WiUiam  Baruch  with  him  on  the  brief], 
for  the  appellant  Cohen. 

Peter  Klein,  for  the  appellant  Frank  Klein. 

Pbb  Cubiam: 

The  record  presents  a  situation  where  a  building  con- 
tractor undertook  a  job  to  conform  to  architect's  plans  and 
specifications,  also  to  abide  by  the  architect's  decision  in  the 
event  of  any  error  or  diflSculty  in  the  specifications.  Within 
about  a  month  the  architect  named  was  discharged,  and 
the  owner  undertook  to  carry  forward  the  enterprise,  sub- 
stituting himself  as  his  own  architect.  We  are  satisfied  that 
substantial  justice  has  been  done  by  the  decree.  In  view 
of  the  disallowance  in  the  decree  of  $1,145  out  of  a  total  of 
$9,482.80  (about  twelve  per  cent),  the  owner  urges  that  such 
a  ratio  of  incomplete  work  should  forbid  a  finding  of  sub- 
stantial performance.  However,  on  December  13,  1914,  as 
the  parties  had  met  to  hold  a  test  of  the  heating  plant,  the 
contractor  made  a  sub^antial  offer  towards  the  substitution 
of  a  larger  boiler,  with  a  fiuliher  sum  for  other  matters  in 
issue.  The  owner  stated  he  would  take  this  proposition  under 
consideration,  and  thereupon  the  work  was  suspended.  With- 
out any  answer  to  that  offer,  the  owner,  however,  on  January 
27,  1915,  notified  Mr.  Klein  that  he  considered  the  contract 
as  abandoned,  and  that  he  would  himself  complete  the  same 
by  employing  other  contractors.  In  that  situation,  we  think 
the  percentage  idea  has  no  application,  and  that  the  henor 
was  properly  decreed  what  was  equitably  due  him. 

The  judgment  should  be  aflSrmed,  but  as  both  parties  have 
appealed,  the  affirmance  is  without  costs. 

Jenks,  p.  J.,  Staplbton,  Mills,  Putnam  and  Black- 
mar,  JJ.,  concurred. 

Judgment  affirmed,  without  costs. 
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William  Goodbian,  an  Infant,  by  Robe  Goodbian,  His 
Guardian  ad  Litem,  Appellant,  v.  Brooklyn  Hebrew 
Orphan  Asylum,  Respondent. 

Second  Department^  June  23, 1917. 

Hei^lgenee  —  liiMUty  of  orphan  atylttiii  for  neg lif eneo  reiultliig  in 
ehoiee  of  incompetent,  unakUlf ul  and  careteea  serranta  —  trial  — 
failure  of  eounael  in  opening  to  refer  to  eaaential  aUegations  of 
complaint  —  erroneoua  nonsuit. 

The  general  principle  protecting  public  institutions  such  as  orphan  asylums 
from  liability  in  actions  for  negligence  does  not  include  their  negligence 
resulting  in  the  choice  of  incompetent,  unskillful  and  careless  servants. 

The  fact  that  in  an  action  against  such  an  institution  the  counsel  for  the 
plaintifl  in  his  opening  omitted  to  refer  to  allegations  that  the  defendant 
in  disregard  of  its  duties  negligently,  carelessly  and  recklessly  hired  and 
furnished  to  the  plaintiff  incompetent,  unskillful  and  careless  superin- 
tendents, agents,  teachers,  guides  and  employees  and  that  plaintiff's 
injuries  were  sustained  by  reason  of  such  negligence,  recklessness  and 
wrongful  conduct  of  the  defendant,  does  not  warrant  the  dismissal  of  the 
oomplaint. 

But,  it  seems  that,  if  counsel  had  stated  that  he  had  abandoned  said 
charge  or  had  admitted  that  he  could  not  establish  it  or  if  such  change 
of  attitude  had  been  elicited  by  inquiry  of  the  court  or  of  his  opponent 
or  in  consequence  of  the  affirmative  assumption  of  the  latter,  then  the 
complaint  might  properly  have  been  dismissed. 

Appeal  by  the  plaintiff,  William  Goodman,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  defendant,  ent^ed 
in  the  office  of  the  clerk  of  the  county  of  Eongs  on  the  8th 
day  of  June,  1916,  upon  a  diamiasal  of  the  complaint  by 
direction  of  the  court  at  the  opening. 

I.  Oainsburg  [Herman  C.  PoUack  with  him  on  the  briefj, 
for  the  appellant. 

Meier  Steinbrink,  for  the  respondent. 

Jenks,  p.  J.: 

The  general  principle  that  protected  such  institutions  as 
the  defendant  from  actions  for  negligence,  as  declared  in 
Corbett  v.  St.  Vincent's  Industrial  School  (177  N.  Y.  16)  and 
Addey  v.  Board  of  Education  (174  App.  Div.  44),  does  not 
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include  their  negligence  that  results  in  the  choice  of  incom- 
petent, unskillful  and  careless  servants.  Thus  in  McDonald 
V.  Massachusetts  General  Hospital  (120  Mass.  432)  the  court 
apply  the  general  principle,  but  say:  ^'  It  might  well  be 
questioned  whether  any  contract  could  be  inferred  between 
the  plaintiff  and  defendant.  It  has  offered  to  him  freely 
those  ministrations  which,  as  the  dispenser  of  a  public  charity, 
it  has  been  able  to  provide  for  his  comfort,  and  he  has  accepted 
them.  It  has  no  funds  which  can  be  charged  with  any 
judgment  which  he  might  recover,  except  those  which  are 
held  subject  to  the  trust  of  maintaining  the  hospital.  If, 
however,  any  contract  can  be  inferred  from  the  relation  of 
the  parties,  it  can  be  only  on  the  part  of  the  corporation  that 
it  shall  use  due  and  reasonable  care  in  the  selection  of  its 
agents.  Where  actions  have  been  brought  against  commis- 
sioners of  public  works  serving  gratuitously,  for  negligence  in 
carrying  on  the  work,  by  which  injury  has  occurred,  it  has 
been  held  that  they  were  not  liable  if  proper  care  had  been 
used  by  them  in  selecting  those  who  were  actually  to  perform 
the  work.  HoUiday  v.  St.  Leonard's,  11  C.  B.  (N.  S.)  192. 
The  liability  of  the  defendant  corporation  can  extend  no 
further  than  this;  if  there  has  been  no  neglect  on  the  part 
of  those  who  administer  the  trust  and  control  its  management, 
and  if  due  care  has  been  used  by  them  in  the  selection  of  their 
inferior  agents,  *  *  *  it  cannot  be  made  responsible." 
McDonald's  case  is  cited  generally  as  an  authority  in  Cor- 
beifs  Case  {supra).  (See,  too.  Van  TasseU  v.  Manhattan  Eye 
&  Ear  Hospitalf  15  N.  Y.  Supp.  620;  Joel  v.  Woman's  Hospital^ 
89  Hun,  73;  Corhett  v.  St.  Vincent's  Industrial  School,  79  App. 
Div.  343-348;  affd.,  177  N.  Y.  16;  Benton  v.  Trustees  of  Boston 
City  Hospital,  140  Mass.  13;  Farrigany.  Pevear,  193  id.  147; 
Plant  System,  etc.,  v.  Dickerson,  118  Ga.  647;  7  Labatt  Mast. 
&  Serv.  [2d  ed.]  768^-7686;  S.  &  R.  Neg.  [2d  ed.]  §  331.  See, 
too,  the  discussion  in  Hordem  v.  Salvation  Army,  199  N.  Y. 
233.)  It  is  not  necessary  to  determine  whether  this  limitation 
rests  in  the  distinction  between  the  doctrine  of  respondeat 
superior  and  that  of  non-delegable  duties  or  for  other  reasons. 
This  limitation  has  not  been  accepted  without  some  criticism 
and  protest,  prompted  often  by  the  consideration  that  a 
judgment  on  such  liability  none  the  less  affects  the  defendant^ 
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but  if,  for  that  consideration  or  for  any  other,  the  principle 
should  be  unlimited,  it  should  be  thus  declared  by  the  Court 
of  Appeals  alone. 

The  plaintiff  pleaded,  inber  alia,  that  the  defendant,  in 
disregard  of  its  duties,  negligently,  carelessly  and  recklessly 
hired  and  furnished  to  the  plaintiff  incompetent,  unskillful 
and  careless  superintendents,  agents,  teachers,  guides  and 
employees,  and  inter  alia  that  plaintiff's  injuries  were  sus- 
tained by  reason  of  such  neghgence,  recklessness  and  wrongful 
conduct  of  the  defendant.  The  counsel  for  the  plaintiff,  in 
opening  his  case,  did  not  mention  this  featiure  of  the  com- 
plaint, and,  when  he  closed,  the  defendant  moved  to  dismiss 
the  plaintiff  on  the  opening.  The  court  thereupon  dismissed 
the  plaintiff,  and  a  judgment  was  entered  in  that  the  court 
*'  upon  the  pleadings  and  upon  the  opening  statement  of 
plaintiff's  counsel  to  the  jury,  and  upon  motion  of  defendant's 
counsel,"  had  ordered  dismissal.  But  the  opening  of  counsel 
was  not  the  plaintiff's  pleading.  The  plaintiff  should  not 
have  been  dismissed  unless  the  counsel  '^  in  his  opening 
address,  by  some  admission  or  statement  of  facts,  so  com- 
pletely ruined  his  case  that  the  court  was  justified  in  granting 
a  nonsuit."  {Hodman  House  v.  Foote,  172  N.  Y.  350.  See, 
too,  Montgomery  v.  Boyd,  78  App.  Div.  64;  Eckes  v.  SteUer, 
98  id.  76.)  All  that  counsel  did  that  can  be  charged  up 
against  the  plaintiff  was  to  omit  mention  of  that  feature  of 
his  complaint  that  I  have  hitherto  described.  If  counsel  had 
stated  that  he  had  abandoned  that  charge,  or  had  admitted 
that  he  could  not  establish  it,  or  if  such  change  of  attitude 
had  been  eUcited  by  inquiry  of  the  court  or  of  his  opponent 
or  in  consequence  of  the  affirmative  assumption  of  the  latter, 
then  nonsuit  might  properly  have  followed.  But  I  think  that 
such  was  not  the  situation  when  the  counsel  closed  his  address 
and  when  the  court  took  up  the  motion  for  dismissal.  (Baylies 
Tr.  Pr.  [2d  ed.]  247;  Wilson  v.  Press  Publishing  Co.,  14  Misc. 
Rep.  514.)  In  Brashear  v.  Rabenstein  (71  Kans.  455)  the  court 
well  say:  "  The  pleadings,  and  not  the  statements,  make 
the  issues,  and  no  matter  how  deficient  a  statement  may  be 
from  an  artistic  standpoint,  or  what  its  shortcomings  may 
be  in  the  estimation  of  the  critical  attorney  on  the  other 
side,  the  court  is  not  authorized  to  end  the  case  because  of 

Digitized  by  V^OOQ IC 


Eellt  v.  Central  Railroad  of  New  Jersey.       685 

App.  Div.J  Second  Department,  Jane,  1917. 

them  unless  some  fact  be  clearly  stated  or  some  admission  be 
clearly  made  which  evidence  relevant  under  the  pleadings 
cannot  cure,  and  which,  therefore,  necessarily  and  absolutely 
precludes  recovery." 
•  It  follows  that,  despite  the  omission  of  counsel  in  his  opening, 
^  the  plaintiff  should  not  have  been  dismissed  but  he  should 
have  been  afforded  opportunity  to  estabhsh,  if  possible, 
the  n^hgence  of  the  defendant  in  the  selection  of  servants 
to  whose  culpabiUty  the  casualty  could  be  attributed. 

The  judgment  is  reversed  and  a  new  trial  is  granted,  costs 
to  abide  the  event. 

Thobcas,  Stapleton,  Mills  and  Rich,  JJ.,  concurred. 

Judgment  reversed  and  new  trial  granted,  costs  to  abide 
the  event. 


Thomas   Kelly,    Respondent,    v.   Central   Railroad   of 
New  Jersey,  Appellant. 

Second  Department,  June  22, 1917. 

llMter  and  serrant  —  negligenee  —  vaUdity  of  release  from  liability 
for  personal  injuries  —  want  of  consideration  —  when  void  as 
against  public  policy  —  when  release  executed  by  express  company 
cannot  be  invoked  by  railroad  company. 

An  agreement  of  release  between  an  express  company  and  its  employee 
purporting  to  hold  harmless  the  express  company  or  any  transportation 
company  by  whom  or  by  whose  servant  said  employee  might  be  injured, 
void  as  against  public  policy  for  want  of  consideration,  cannot  be  invoked 
by  a  railroad  company  in  an  action  by  said  employee  against  it  for  the 
negligence  of  one  of  its  servants  in  so  handling  a  freight  truck  as  to 
injure  the  employee. 

Appeal  by  the  defendant,  Central  Railroad  of  New  Jersey, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiflf,  enta*ed  in  the  offioe  of  the  clerk  of  the  county  of  Kings 
on  the  3d  day  of  May,  1916,  upon  the  verdict  of  a  jury  for 
$500,  and  also  from  an  order  entered  in  said  clerk's  office  on 
the  31st  day  of  May,  1916,  denying  defendant's  motion  for 
a  new  trial  mad6  upon  the  minxites. 
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John  G.  Milbwm,  Jr.  [Thomas  S.  Doughty  with  him  on  the 
brief],  for  the  appellant. 

Henry  M.  Dater  [Jay  S.  JoneSf  Edward  J.  Fanning  and 
L.  Victor  FUckles  with  him  on  the  brief],  for  the  respondent. 

Jenks,  p.  J.: 

The  action  is  for  negligence.  The  defendant,  appellant, 
does  not  question  the  propriety  or  the  amount  of  the  verdict, 
but  contends  that  the  plaintiff  should  have  been  dismissed 
perforce  of  a  release  executed  by  him  to  his  employer,  the 
American  Express  Company,  but  available  to  the  defendant. 
Kelby,  J.,  who  tried  the  case  with  a  jury,  properly  directed 
that  the  issue  of  the  release  should  be  disposed  of  first.  There- 
upon, and  when  the  defendant  conceded  that  there  was  no 
consideration  for  the  release  save  the  said  employment  of 
the  plaintiff,  the  court,  under  exception,  held  that  the  release 
was  void  as  against  public  policy. 

The  duty  of  plaintiff  as  such  employee  required  him  as  a 
porter  to  load,  to  unload  cars  at  railway  stations,  and  to 
use  the  platform  of  the  defendant's  station.  While  thus 
about  his  master's  business  he  was  run  down  and  was  injured 
by  a  freight  truck,  dragged  by  a  servant  of  the  defendant. 
The  release  purports  to  hold  harmless  the  plaintiff's  employer 
or  any  transportation  company  (of  which  concededly  the 
defendant  is  one)  by  whom  or  by  whose  servant  the  plaintiff 
might  be  injured.  We  are  of  opinion  that  the  ruling  of  the 
court  was  right,  under  the  principle  declared  in  Johnston  v. 
Fargo  (184  N.  Y.  379).  (See,  too,  Fitsmiler  v.  Warren,  206 
N.  Y.  358.)  If  the  release  is  void  as  against  public  policy, 
that  vice  exists  when  it  is  invoked  by  one  who  must  assert 
that  right  through  a  party  thereto  and  relies  upon  the  con- 
sideration that  moved  from  the  latter.  The  learned  and 
able  counsel  for  the  appellant  lays  stress  upon  Baltimore  & 
Ohio,  etc.,  Railway  v.  Voigt  (176  U.  S.  498).  That  case  is 
considered  but  not  followed  in  Johnston^s  Case  (supra)  • 

The  judgment  and  order  should  be  aflirmed,  with  costs. 

Present — Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Black- 
mar,  JJ. 

Judgment  and  order  uzuuumously  affirmed,  with  costs. 
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In  the  Matter  of  the  Application  of  The  Castle  Heights 
Water  Company,  Respondent,  to  Acquire  Additional  Lands 

•  in  the  Town  of  Greenburgh,  v.  Charles  R.  Price  and 
Cora  W,  Price,  Appellants. 

Second  Department,  Jmie  23, 1917. 

Condemnation  proceedings  —  condemnation  of  land  for  water 
supply  —  damages  —  evidence  —  commissioners  not  bound  by 
expert  testimony. 

Applioation  by  a  water  company  to  condemn  unimproved  farm  land 
adjacent  to  otber  lands  owned  and  worked  by  it.  Evidence  examined, 
and  hdd,  that  the  determination  of  the  commissioners  as  to  the  amount 
of  damages  should  be  confirmed. 

The  value  to  the  owner  is  not  enhanced  by  the  purpose  for  wiiioh  the  land 
is  taken. 

The  .commissioners  are  not  necessarily  bound  to  accept  the  figures  of  an 
expert  witness.  It  is  their  duty  to  consider  all  of  the  proof  and  their 
conclusion,  especially  when  reached  after  a  view  of  the  premises,  should 
not  be  disturbed  unless  they  appear  to  have  done  injustice  by  overlook- 
ing or  disregarding  proof  before  them,  or  by  error  in  their  theory  of  the 
award. 

Appeal  by  the  defendants,  Charles  R.  Price  and  another, 
from  an  order  of  the  Supreme  Court,  made  at  the  Orange 
Special  Term  and  entered  m  the  ofl5ce  of  the  clerk  of  the 
county  of  Westchester  on  the  18th  day  of  June,  1915,  con- 
firming the  report  of  commissioners  of  appraisal  herein,  with 
notice  of  an  intention  to  bring  up  for  review  an  interlocutory 
judgment  entered  in  said  clerk's  oflSce  on  the  3d  day  of  June, 
1914,  determining  that  plaintiff  is  entitled  to  take  defendants' 
property  and  appointing  conmiissioners  of  appraisal. 

I    Edwin  L.  KaMah,  for  the  appellants. 

John  M.  Digney,  for  the  respondent. 

Jenks,  p.  J.: 

The  plaintiff,  a  going  water  supply  corporation,  seeks  to  con- 
demn the  fee  of  a  scant  8  acres  of  land  in  the  town  of  Qreen^ 
burgh  and  within  a  mile  of  the  former  village  of  White  Plains, 
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The  land  is  part  of  the  defendants'  farm.  It  is  in  a  state  of 
nature,  unimproved,  and  about  two-thirds  of  it  is  bogland. 
It  is  adjacent  to  other  lands  owned  and  worked  by  the  plain- 
tiff. The  defendants'  appeal  is  protest  against  the  amount 
of  damages.  The  general  rule  as  to  value  is  stated  by 
Sewell,  J.,  for  the  court  in  Matter  of  Simmons  [Asliokan 
Reservoir,  Sec.  No.  7]  (130  App.  Div.  359;  affd.,  195  N.  Y. 
573;  affd.,  sub  rum.  McGovem  v.  New  York,  229  U.  S.  363), 
The  value  to  the  owner  is  not  enhanced  by  the  "purpose  for 
which  it  is  taken.  (New  York  Central  &  H.  R.  R.  R.  Co.  v. 
Mills,  160  App.  Div.  6.)  The  appellants  contend  that  the 
commissioners  proceeded  upon  an  erroneous  principle,  in 
that  they  ignored  the  water  capacity  of  the  land.  As  it  does 
not  appear  that  the  commissioners  excluded  any  proof  as  to 
this  feature,  or  disregarded  it  in  their  award,  and  the  award 
is  not  itemized,  this  contention  rests  upon  inference.  And 
the  inference  is  drawn  from  the  fact  that  an  expert  witness, 
an  eminent  hydraulic  engineer,  is  said  to  testify  that  the 
value  is  $47,500,  whereas  the  commissioners  awarded  $10,000. 
But,  even  if  he  had  so  testified  without  contradiction  or 
limitation,  and  was  a  credible  witness,  the  commissioners 
were  not  bound  to  accept  his  figures,  or  those  of  any  expert. 
{New  York  Central  &  H.  R.  R.  R.  Co.  v.  Newbold,  166  App. 
Div.  193;  Matter  of  Toum  of  Guilford,  85  id.  207,  and  cases 
cited.)  But  he  did  not  so  testify.  His  testimony  on  his 
direct  examination  is,  "  My  estimate  of  the  value  of  the  water 
that  that  land  would  produce  is  $47,500,"  and  upon  cross- 
examination,  "  Q.  You  say  this  land  is  worth  $47,500? 
A.  I  said  the  water  was  worth  $47,500."  This  estimate  rests 
upon  the  hjrpothesis  that  by  the  use  of  water  supply  machineiy 
there  could  be  drawn  from  this  tract  500,000  gallons  a  day  for 
sale  —  at  certain  market  rates.  But  the  hypothesis  did  not 
assume  that  this  scant  8  acres,  isolated,  could  be  made  thus 
productive.  For  the  witness  testifies  that  he  did  not  know 
the  territory  of  supply,  but  that  he  did  know  that  it  included 
land  outside  of  this  tract.  And  he  also  testifies  that  upon 
the  basis  of  general  average  the  percolation  of  the  tract  itself 
would  be  but  750  gallons  a  day  per  acre.  In  this  respect  he 
is  substantially  in  accord  with  another  eminent  hydraulic 
engineer,  an  expert  for  the  plaintiff,  who  testifies  that  in  that 
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district  th^  estimated  the  taking  of  600,000  gallons  a  day 
per  square  mile. 

But  the  limit  of  the  expert  is  not  the  limit  of  the  law.  The 
water  company,  perforce  of  its  ownership  of  these  8  acres  of 
wet  bogland,  could  not  apply  its  machinery  so  as  to  tap  the 
water  stored  in  that  land,  ''  and  in  all  the  region  thereabout, 
and  lead  it  to  his  own  land,  and  by  merchandising  it  prevent 
its  return."  {FarheU  v.  City  of  New  York,  164  N.  Y.  522,  as 
approved  in  People  v.  New  York  Carbonic  Add  Oaa  Co.,  198 
id.  431.)  And  the  fact  that  the  water  company,  or  any  other 
person,  might  actually  do  this  thing,  in  disregard  of  the 
rights  of  third  persons,  should  not  be  taken  in  consideration. 
(Kingsland  v.  Mayor,  etc.,  110  N.  Y.  569.) 

The  only  witnesses  as  to  the  value  of  the  land  were  two, 
of  whom  both  were  called  by  the  respondent,  and  whose 
estimates  were  $5,000  and  $4,880  respectively.  They  did  not 
consider  the  land  as  a  source  of  water  supply.  As  we  have 
seen,  the  commissioners  awarded  double  the  higher  sum.  It 
is  possible  to  infer  that  the  excess  represents  their  considera- 
tion of  the  feature  of  water  capacity. 

But  in  any  event  we  cannot  perceive  that  they  erred  in 
their  theory  of  the  award.  It  was  their  duty  to  consid^ 
all  of  the  proof,  but  in  the  exercise  of  their  own  judgment. 
And  their  conclusion,  especially  when  reached  after  view  of 
the  premises,  should  not  be  disturbed  unless  they  appear  to 
have  done  injustice  by  overlook  or  disregard  of  all  of  the 
proof  before  them,  or  to  have  erred  in  their  theory  of  the 
award.  {New  York  Central  &  H.  R.  R.  R.  Co.  v.  Newbold, 
supra,  and  cases  cited.) 

I  advise  aflSrmance,  with  costs. 

Thomas,   Staplbton,   Mills  and  Rich,   JJ.,   concurred. 
Final  order  aflSrmed,  with  costs. 

App.  Div.— Vol.  CLXXVm.       44 
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In  the  Matter  of  the  Application  of  Sabcuel  J.  Mitchell, 
Appellant,  for  a  Peremptory  Writ  of  Mandamus  Direct- 
ing William  A.  Prendebgast,  as  Comptroller  of  the 
City  of  New  York,  Respondent,  to  Audit  the  Pay- 
roll for  the  Payment  of  the  Salary  of  Said  Sabcuel  J. 
Mitchell,  as  Under  Sheriff  and  Acting  Sh^iff  of  the 
Coimty  of  Queens,  etc. 

Seoond  Department,  Jmie  88, 1917. 

Public  offlcan—  vaeaneiet^wheB  term  of  sherift chosen  at  special 
election  commences  to  run  —  mandamus  —  term  "  on  or  about " 
defined. 

The  term  of  a  sheriff  ohosen  at  a  special  election  to  fill  a  vacancy  commences 
to  run  from  the  date  of  his  election,  notwithstanding:  the  provision  of 
section  180  of  the  Ck>unty  Law  that  there  shall  continue  "  To  be  elected 
in  each  of  the  counties  a  sheriff,  •  •  *  four  coroners,  *  *  *  who 
shall  respectively  hold  their  o£&ces  for  three  years  from  and  including 
the  first  day  of  January,  succeeding  their  election." 

Said  provision  of  the  County  Law  does  not  refer  to  an  officer  chosen  to 
fill  a  vacancy,  whether  at  a  special  or  general  election,  but  to  the  term 
of  an  officer  chosen  in  regular  course  at  a  general  election  in  November. 
It  contemplates  the  beginning  of  the  political  year  as  prescribed  by 
section  6  of  article  10  of  the  Constitution. 

The  paramount  aim  of  the  Constitution  and  the  statutes  is  to  seoore  the 
filling  of  vacancies  in  elective  offices  by  election  at  as  early  a  day  as  is 
practicable. 

Hence,  where  an  under  sheriff  was  chosen  sheriff  at  a  special  election  on 
January  twenty-third,  received  his  certificate  on  or  about  January 
thirtieth,  and  on  February  sixth  swore  to  his  oath  of  office,  which  was 
filed  on  February  seventh,  the  day  after  his  undertaking  was  offidally 
received,  and,  in  an  application  for  a  peremptory  writ  of  mandamus  to 
compel  the  audit  of  the  payroll  for  his  salary  as  under  sheriff  and  acting 
sheriff,  alleged  in  his  affidavit  that  *'  on  or  about  the  fifth  day  of  February, 
1917,  your  petitioner,  as  acting  sheriff  of  said  county  of  Queens,  duly 
certified  the  payroll,*'  an  order  denjring  said  writ  should  be  affirmed  as 
his  affidavit  is  not  sufficient  to  establish  that  he  certified  the  payroll  on 
February  fifth  so  as  to  exclude  February  sixth,  when  he  took  the  official 
oath  and  his  bond  was  received,  or  February  seventh,  when  the  oath 
was  ffied. 

The  term  **  on  or  about "  is  with  regard  to  time  a  relative  term  suflGt- 
ciently  definite  in  certain  connections  but  rendering  the  statement 
which  it  modifies  insufficient  for  purposes  to  which  definite  accuracy  is 
requisite. 
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Appeal  by  Samuel  J.  Mitchell  from  an  order  of  the  Supreme 
Court,  made  at  the  Queens  County  Special  Term  and  entered 
in  the  office  of  the  clerk  of  the  county  of  Queens  on  the  29th 
day  of  March,  1917. 

Philip  Frank,  for  the  appellant. 

William  E.  C.  Mayer  [Lamar  Hardy,  Corporation  Counael, 
Terence  Farley  and  Edward  S.  Malone  with  him  on  the  brief], 
for  the  respondent. 

Jenks,  p.  J.: 

This  appeal  is  from  an  order  of  the  Special  Term  that  denies 
a  peremptory  writ  of  mandamus.  When  Sheriff  Stier,  of 
Queens  county,  died  on  October  23,  1916,  the  relator  was  the 
under  sheriff.  Thereupon  section  181  of  the  County  Law 
(ConsoL  Laws,  chap.  11;  Laws  of  1909,  chap.  16)  charged 
h\m  in  all  thii^  to  execute  the  duties  of  the  office  as  sheriff, 
and  he  imdertook  to  do  so.  But  his  status  continued  only 
imtil  the  vacancy  was  supplied  by  election  or  appoint- 
ment. {People  V.  Snedeker,  14  N.  Y.  52,  59.)  No  appoint- 
ment was  made  to  fill  the  vacancy,  but  by  proclamation  of  the 
Governor  a  special  election  was  held  on  January  23,  1917,  to 
fill  it,  and  on  that  day  the  relator  was  elected  sheriff.  The 
return  of  the  election  to  the  Secretary  of  State  was  dated 
January  30,  1917,  and  the  certificate  of  election,  dated  on  that 
day,  was  issued  to  the  relator.  The  relator  took  his  oath  of 
office  on  February  6,  1917,  and  filed  it  on  February  7,  1917. 
His  official  bond,  dated  January  23,  1917,  was  filed  on  Febru- 
ary 6,  1917.  "  On  or  about "  February  5,  1917,  the  relator 
certified  the  payroll  for  the  salaries  of  himself  and  the 
employees  of  his  office  for  the  first  half  of  that  month  as 
acting  sheriff  of  said  coimty  of  Queens;  but  the  payroll  was 
rejected  by  the  comptroller  of  New  York  city  upon  the  ground 
that  it  should  be  certified  by  the  relator  as  sheriff  of  the 
coimty  of  Queens.  The  argument  of  the  relator  is  not  con- 
fined to  the  precise  day  when  he  was  clothed  with  the  office 
of  sheriff,  but  involves  the  contention  that  his  term  as  sheriff 
does  not  begin  until  the  1st  day  of  January,  1918. 

The  contention  rests  principally,  if  not  altogether,  upon 

Digitized  by  VjOOQIC 


692  Matter  of  Mitchell  v.  Pbendebgast. 

Beoond  Department,  June,  1917.  [VoL  17a 

section  180  of  the  County  Law,  which  I  shall  presently  consider. 
The  policy  of  the  State  with  respect  to  vacancies  in  elective 
offices  is  to  fill  them  by  election  at  as  early  a  period  as  practi- 
cable. {People  ex  rel.  Weller  v.  Taumsend,  102  N.  Y.  439.) 
To  this  end  the  Constitution  provides,  not  only  that  sheri£Fs 
shall  be  elected  once  in  three  years,  but  as  often  as  vacancies 
shall  happen  (Art.  10,  §  1).  And  section  5  of  the  same  article 
prescribes  that  the  Legislature  shall  provide  for  filling  vacancies 
in  office.  This  policy  is  further  made  manifest  by  the  pro- 
vision of  the  same  section  that  no  person. appointed  to  fill 
a  vacancy  in  an  elective  office  shall  hold,  office  by  virtue  of 
such  appointment  longer  than  the  conmiencement  of  the 
political  year  next  succeeding  the  first  annual  election  after 
the  happening  of  the  vacancy.  Accordingly,  the  Legislature 
has  provided  for  the  filling  of  such  vacancies  at  general  elections 
and  by  special  elections.  (Election  Law  [Consol.  Laws,  chap. 
17;  Laws  of  1909,  chap.  22],  §  292,  as  amd.  by  Laws  of  1911, 
chap.  891.)  This  provision  has  received  interpretation  in  Af af- 
ter of  MitcheU  v.  Boyle  (219  N.  Y.  242).  Neither  Constitution 
nor  statute,  by  direct,  affirmative,  specific  provision,  has  pre- 
scribed when  the  term  of  a  sheriff  elected  at  a  special  election  to 
fill  a  vacancy  shall  begin.  In  the  absence  of  such  provision,  I 
am  of  opinion  that  the  term  of  the  relator  commenced  to  run 
from  the  date  of  his  election.  {Attomey-Oenerdl  ex  rel. 
Haight  v.  Love,  39  N.  J.  L.  476;  State  of  Ohio  v.  Constable, 
7  Ohio,  7;  Macoy  v.  Curtis,  U  S.  C.  367;  ProweU  v.  State 
exreL  Hasty,  142  Ala.  80;  State  ex  rel.  Sawyer  v.PoUner,  18 
Ohio  Cir.  Ct.  304.)  If  the  term  of  such  an  office  did  not  begin 
imtil  the  1st  of  January,  1918,  then  there  would  be  no  reason 
for  providing  for  special  elections,  inasmuch  as  a  general 
election  would  afford  an  incumbent  elected  by  the  people. 
The  very  fact  that  the  Legislature  has  provided  for  a  special 
election,  a  proclamation  for  which  is  mandatory  (Matter  of 
Mitchell  V.  Boyle,  supra),  indicates  the  contrary  view. 
Although  this  precise  point  was  not  involved  in  Matter  of 
MitcheU  v.  Boyle  (supra),  the  discussion  of  that  case  (p.  249) 
plainly  indicates  that  the  court  considered  that  the  result  of 
the  special  election  would  result  in  the  early  filling  of  the 
vacancy  by  election,  by  one  whose  term  would  thereupon 
begin.    The  remarks  of  Bronson,  J.,  in   People  v.  Fisher 
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(24  Wend.  215)  are  significant  of  his  opixuon  as  to  the  effect 
of  an  election  similar  to  that  now  under  consideration: 
'^  This  space  in  which  the  office  may  not  be  filled  by  election 
can  never  exceed  one  year,  and  may  sometimes  amount  only 
to  a  few  days."  Pursuant  to  the  prescribed  procedure,  at 
the  time  in  question  a  sheriff  had  been  elected,  had  qualified 
and  practically  had  entered  upon  office,  for  obviously  he  was 
discharging  the  duties  of  the  office  as  far  as  possible.  Despite 
his  contention  that  he  was  hcum  tenenSj  it  is  not  suggested 
that  he  could  as  sheriff  practically  do  anything  additional  in 
such  discharge.  The  comment  of  the  court  in  People  v. 
Keeler  (17  N.  Y.  370,  374)  is  pertinent:  "  It  would  be  pre- 
I)osterous  to  say  that  the  office  was  vacant  when  there  was  a 
person  at  hand  who  had  been  chosen  by  election  in  the  manner 
required  by  the  Constitution,  whose  term  of  service  had 
commenced,  and  who  stood  ready  to  serve." 

The  relator  relies,  as  I  have  said,  upon  an  express  pro- 
vision of  the  statute,  in  that  the  said  section  180  of  the  County 
Law  (as  amd.  by  Laws  of  1916,  chap.  87)  reads  that  there 
shall  continue  "  To  be  elected  in  each  of  the  counties  a  sheriff, 
*  *  *  four  coroners,  *  ♦  ♦  who  shall  respectively  hold 
their  offices  for  three  years  from  and  including  the  first  day 
of  January  succeeding  their  election."  This  provision  refers, 
I  think,  not  to  an  officer  chosen  to  fill  a  vacancy,  whether  at 
a  special  or  general  election,  but  to  the  term  of  an  officer 
chosen  in  regular  course  at  a  general  election  in  November. 
It  contemplates  the  beginning  of  the  political  year,  as  pre- 
scribed by  section  6  of  article  10  of  the  Constitution.  It 
seems  to  me  that  such  is  the  case  appears  from  the  provisions 
of  section  4  of  the  Public  Officers  Law  (Consol.  Laws,  chap.  47; 
Laws  of  1909,  chap.  51),  which  is  the  more  organic  statute* 
This  provides:  "The  term  of  office  of  an  elective  officer, 
unless  elected  to  fill  a  vacancy  then  existing^  shall  commence  on 
the  first  day  of  January  next  after  his  election."  And  this 
specific  exception  shows  obviously  that  the  term  of  this  officer 
does  not  commence  on  the  1st  day  of  January,  1918.  The 
paramount  aim  in  construction  of  tliese  provisions  is  to  secure 
the  filling  of  vacancies  in  elective  offices  by  election  at  as 
early  a  day  as  is  practicable,  and  my  construction  is  in 
harmony    with    the    principles    so    admirably    stated    by 
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FoLGER,  J.,  for  the  court  in  People  ex  rd.  Jackson  v.  Potter 
(47  N.  Y.  375,  379). 

So  far  as  the  precise  question  in  this  case  is  concerned,  the 
relator,  as  I  have  said,  was  elected  on  January  23,  1917, 
received  his  certificate  on  or  about  January  30,  1917,  and  on 
February  6,  1917,  swore  to  his  oath  of  office,  which  was  filed 
on  February  7,  1917.  His  undertaking  was  received  officially 
on  the  day  prior  thereto.  The  payroll  was  certified,  accord- 
ing to  the  relator,  "  on  or  about  the  5th  day  of  February, 
1917."  This,  in  any  event,  might  be  regarded  as  a  statement 
that  the  payroll  was  certified  in  the  month  of  February,  and 
so  after  the  election,  the  issue  of  the  certificate  thereof,  and 
obviously  while  the  relator  was  discharging  the  duties  of  a 
sheriff.  Even  conceding  that  he  certified  the  payroll  on 
February  5th,  I  think  that  he  must  be  r^arded  as  the  sheriff 
on  that  day.  (Macoy  v.  Curtis,  supra,  375  et  seq.;  State  ex  rd. 
Sawyer  v.  PoUner,  18  Ohio  Cir.  Ct.  304,  310  et  seq.  See,  too, 
Horton  v.  Parsons,  37  Hun,  45;  People  ex  rel.  Woods  v.  Crissey, 
91  N.  Y.  636;  Foot  v.  StOes,  57  id.  399;  Pub.  Off.  Law,  §  15.) 
And  further,  the  relator  moves  for  a  peremptory  writ  of  man- 
damus in  that  hehad  acted  within  the  law.  That  act  purported 
to  be  an  official  doing  in  writing.  It  is  hard  to  credit  that  he 
did  not  know,  or  at  least  could  not  inform  himself  of  the  exact 
date  thereof.  And  yet  he  deposes  that  ''  on  or  about  the  5th 
day  of  February,  1917,  your  petitioner,  as  Acting  Sheriff  of 
said  CJoimty  of  Queens,  duly  certified  the  payroll."  Even  if 
there  were  any  force  in  relator's  contention  that  he  was  not 
the  sheriff  on  February  5th  because  he  had  not  then  taken 
his  oath  of  office  or  had  not  then  filed  his  undertaking,  I 
think  that  his  affidavit  is  not  sufficient  to  establish  that  he 
certified  the  payroll  on  February  5th  so  as  to  exclude  Feb- 
ruary 6th,  when  he  took  the  official  oath  and  his  bond  was 
received,  or  February  7th,  when  the  oath  was  filed. 
"  On  or  about "  is  "  With  regard  to  time,  a  relative  term, 
sufficiently  definite  in  certain  coimections,  but  rendering  the 
statement  which  it  modifies  insufficient  for  purposes  to  which 
definite  accuracy  is  requiate."  (29  Cyc.  1492.)  In  Paine  v. 
Com.  StateLandOffice  (66  Mich.  245,  248),  the  court,  per  Camp- 
bell, C.  J.,  say :  "  But '  on  or  about '  March  8  is  just  as  con- 
sistent with  a  day  or  two  after  as  before."    (See,  too,  Conray 
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V.  Oregon  Construction  Co.,  23  Fed.  Rep.  71,  73.)  ConcedecHy, 
every  formality  had  been  complied  with  by  the  end  of  Feb- 
ruary, 1917. 

I  advise  affinnance,  with  ten  dollars  costs  and  disbursements. 

Thomas,   Stapleton,   Mills  and   Rich,   JJ.,   concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Rathond  N.  Lockwood,  Appellant,  v.  The  Bedell  Com- 
pany, Respondent. 

Second  Department,  June  22,  1917. 

Wmcoiwj  of  books  and  papers  of  corporation  —  when  proper  in 
action  to  recover  percentage  of  profits  due  for  services. 

An  employee  of  a  corporation  who  brings  an  action  at  law  to  recover  a 
certain  percentage  of  its  net  eamiiigs  as  compensation  is  entitled  to  a 
discovery  and  in8i)ection  of  its  books  containing  its  business  transactions 
within  the  i>eriod  embraced  within  the  cause  of  action,  which  tend  to 
establish  its  net  profits  for  said  period. 

The  fact  that  the  plaintiff  demanded  judgment  for  such  sum  in  excess  of 
a  certain  amount  which  an  accounting  may  determine  him  entitled  to, 
does  not  change  the  action  from  one  at  law  to  one  in  equity.  Nor  does 
the  fact  that  the  contract  was  denied  deprive  the  plaintiff  of  his  right 
to  a  discovery. 

Appeal  by  the  plaintiff,  Raymond  N.  Lockwood,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  29th  day  of  December,  1916. 

George  E.  Brower  [Oeorge  V.  Brower  with  him  on  the  brief], 
for  the  appellant. 

Charles  E.  Travis,  for  the  respondent. 

Rich,  J.: 

This  appeal  is  from  an  order  of  the  Special  Term  denying 
plaintiff's  application  for  discovery  and  inspection  of  certain 
books  of  the  defendant  corporation,  in  an  action  brought  to 
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recover  compensation  for  his  services.  He  claims  to  be 
entitled  to  a  sum  equal  to  not  less  than  seven  and  one-half 
per  cent  of  the  net  earnings  of  the  corporation  for  the  year 
ending  March  1,  1913,  which  he  alleges  upon  information 
and  belief  to  have  been  in  excess  of  $115,000.  The  per- 
centage to  which  he  claims  to  be  entitled  amounts  to  at  least 
$8,525;  of  which  he  has  received  $5,800,  leaving  due  and 
owing  a  balance  in  excess  of  $2,725.  The  question  pre- 
sented depends  upon  the  determination  as  to  whether  the 
action  is  one  in  equity.  "^ 

I  think  that  the  conclusion  of  the  learned  Special  Term  in 
denying  the  plaintiflf's  motion  upon  the  authority  of  Conrady 
V.  Buhre  (148  App.  Div.  776)  is  erroneous  in  that  it  applies 
a  rule  appHcable  only  in  equity  cases,  while  the  facts  alleged 
in  the  case  at  bar  present  an  action  at  law,  to  which  such  rule 
laid  down  in  the  Conrady  case  has  no  application.  (Smith  v. 
Bodine,  74  N.  Y.  30;  Lee  v.  Washburn,  80  App.  Div.  410; 
Lindner  v.  Starin,  128  id.  664;  Gee  v.  Pendas,  66  id.  566; 
Chavrant  v.  MaiUard,  56  id.  11.)  Although  the  complaint 
demands  equitable  relief,  an  answer  having  been  interposed, 
such  demand  must  be  regarded  as  surplusage  (GiUespie  v. 
Montgomery,  93  App.  Div.  403),  and  whether  the  action  is 
legal  or  equita'ble  is  to  be  determined  by  the  allegations  of  the 
complaint  and  the  relief  to  which  the  plaintiff  is  entitled.  The 
only  difference  I  am  able  to  discover  between  the  case  at  bar 
and  the  case  of  Thomas  v.  Waile  Co.  (113  App.  Div.  494)  is 
that  in  that  case  the  complaint  demanded  judgment  for  a 
specified  sum  of  money,  while  in  the  case  at  bar  the  relief 
demanded  is  a  judgment  for  such  sum  in  excess  of  $2,725  as 
an  accounting  may  determine  the  plaintiff  entitled  to,  a 
difference  which  does  not  change  the  action  imder  considera- 
tion from  one  at  law  to  one  in  equity  or  remove  it  from  the 
operation  of  the  rule  declared  in  the  Thomas  case.  The 
respondent's  contention,  that  even  if  the  action  be  held  to 
be  one  at  law  the  order  must  be  affirmed  because  the  contract 
is  denied,  is  without  merit.  The  contract  upon  which  the 
action  was  based  was  denied  in  the  Thomas  case,  but,  being 
an  action  at  law,  it  was  held  that  that  fact  did  not  change 
the  disposition  to  be  made  or  warrant  the  application  of  the 
equitable  rule.    Furthermore,  the  action  being  at  law  and 

Digitized  by  V^OOQ IC 


LocKWOOD  V.  Bedell  Co..  697 

App.  Dlv.]  Second  Department,  Jane,  1917. 

triable  by  jury^  it  is  not  practicable  that  the  plaintiff  should 
first  establish  his  alleged  contract  and  enter  an  interlocutory 
judgment  for  an  accounting,  as  all  of  the  issues  must  be 
disposed  of  on  one  trial.  {Baianot  v.  WUaoHf  96  App.  Div. 
489.)  The  period  of  time  during  which  plaintiff's  cause  of 
action  is  alleged  to  have  accrued  is  between  March  1,  1912, 
and  March  1,  1913;  and  I  think  he  is  entitled  to  an  inspection 
and  discovery  of  such  of  defendant's  books  as  embrace  that 
period  of  time,  but  no  other.  The  books,  however,  are  specified 
in  the  petition  in  twelve  subdivisions,  most  of  which  contain 
defendant's  business  transactions  during  the  year  1910  and 
other  years  not  included  in  the  all^ations  of  the  complaint, 
and  clearly  the  transactions  of  the  defendant  during  those 
periods  are  of  no  concern  to  plaintiff  and  he  is  not  entitled 
to  an  inspection  for  any  time  before  March  1,  1912,  or  after 
March  1,  1913.  Under  the  tenth  subdivision,  the  books  it 
is  desired  to  inspect  are  stated  as  "Money  Order  Div.  and 
Phila.  Store  Book  for  1913,"  referring  to  a  Philadelphia 
store  and  business  which  the  respondent  in  its  brief  states  is 
not,  and  has  no  relation  to,  its  business,  but  is  the  business  of 
and  solely  owned  and  conducted  by  the  Bedell  Company  of 
Philadelphia,  an  entirely  different  and  independent  corpora- 
tion. I  find  no  proof  of  this  statement  in  the  papers,  but,  if 
true,  the  plaintiff  is  not  entitled  to  an  inspection  and  discovery 
of  those  books,  his  right  in  that  respect,  as  I  have  said,  being 
limited  to  the  books  of  the  defendant  containing  its  business 
transactions  between  March  1,  1912,  and  March  1,  1913, 
which  tend  to  establish  its  net  profits  for  that  period  of  time. 
The  order,  therefore,  is  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  proceeding  remitted  to  the  Special 
Term  for  such  further  proceeding  as  plaintiff  may  be  advised 
to  take. 

Jenks,  p.  J.,Thomas,  Stapleton  and  Mills,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  proceeding  remitted  to  the  Special  Term  for  such  further 
proceeding  as  plaintiff  may  be  advised  to  take. 
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Benjabqn  F.  Woody,  Plaintiff,  t^.  William  W.  Brush  and 
Others,  Defendants. 

Seoond  Department,  Jane  22,  1917. 

Munleipal  corporations  —  master  and  servant  —  liabttity  of  mnniel- 
pal  employees  for  procuring  discharge  of  subordinate  bj  false 
and  malicious  reports  to  superior  —  privUeged  communications 
between  employee  and  superior  —  maUce  —  pleading  —  complaint. 

A  supervising  employee,  acting  in  good  faith,  may  truthfully  report  to 
his  superior  the  acts,  delinquencies,  diaqnalifioations  and  ineffleieiiey  of 
subordinate  employees  over  whom  he  is  charged  with  the  duty  of  super- 
vision, and  thereby  procure  their  discharge,  without  liability  to  the 
discharged  employee,  even  though  his  act  in  so  doing  was  promoted  by 
ill-will,  enmity  or  the  desire  to  secure  such  discharge,  for  the  reason  that 
in  so  doing  he  is  exercising  a  legal  right  and  performing  his  legal  duty. 

But  a  superior  employee  has  no  right  to  falsely,  without  regard  to  the  truth 
and  actuated  only  by  enmity  and  malioe,  make  an  unjustified  and 
malicious  report  to  a  superior  ofi&oer,  for  the  purpose  of  aooomplishing 
the  removal  of  an  honest,  faithful  and  competent  employee,  who  stands 
in  the  way  of  "  graft,"  and  he  is  liable  for  the  damages  occasioned  by 
his  malicious,  false  and  unjustified  act. 

The  privilege  of  making  known  to  a  superior  the  incompetence  of  a  sub- 
ordinate does  not  extend  or  protect  beyond  such  statements  as  are  made 
in  the  performance  of  duty,  believing  them  to  be  true,  and  for  words 
not  material  and  spoken  falsely  and  maliciously  an  action  will  lie. 

The  presence  of  malice  in  reporting  to  the  common  master  or  employer  is 
immaterial  providing  the  reporting  employee  keeps  within  his  qualified 
legal  privilege  in  exerting  his  influence. 

Ck>mplaint  in  an  action  by  an  inspector  in  the  department  of  water  supply, 
gas  and  electricity  of  the  city  of  New  York  against  other  employees  of 
said  department  based  solely  ui>on  intentional  wrongful  and  malicious 
acts  of  the  defendants,  resulting  in  damages  to  the  plaintiff,  depriving 
him  of  his  lawful  employment  and  injuring  his  name  and  character  and 
reputation,  examined  and  held,  to  state  a  cause  of  action. 

No  rule  of  public  policy  prevents  the  maintenance  of  such  an  action  nor 
does  it  interfere  in  any  manner  with  the  right  of  a  superior  employee  to 
truthfully  report  to  his  superior  or  the  common  employer  the  acts  of 
inefficiency  of  a  ooemployee,  even  though  in  so  doing  he  is  actuated  by 
ill-will  or  a  desire  to  procure  the  discharge  of  such  subordinate. 

MonoN  by  the  plaintiflf,  Benjamin  F.  Woody,  for  a  new  trial 
upon  a  case  containing  exceptions,  ordered  to  be  heard  at  the 
Appellate  Division  in  the  first  instance,  upon  the  dismissal 
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of  the  complaint  at  the  opening  of  a  trial  before  a  court  and 
jury  at  the  Kings  County  Trial  Term  in  February,  1917. 

When  this  action  was  brought  on  for  trial  the  defendants 
moved  to  dismiss  the  complaint  upon  the  ground  that  it 
did  not  set  forth  a  cause  of  action;  the  motion  was  granted 
and  an  exception  taken  which  was  ordered  to  be  heard  by  the 
Appellate  Division  in  the  first  instance,  entry  of  judgment 
being  stayed. 

The  complaint  allies  that  the  plaintiff  was  in  the  employ 
of  the  city  of  New  York,  filling  the  position  of  an  inspector 
in  the  department  of  water  supply,  gas  and  electricity,  with  a 
salary  of  $1,800  per  annum;  that  all  of  the  defendants  were 
employed  in  that  department;  Brush  as  deputy  chief  engineer; 
Gannon  as  mechanical  engineer  having  charge  of  all  the 
inspectors  employed  in  the  department,  and  CoUigan  as 
supervising  or  chief  inspector;  that  in  the  r^ular  course  of 
his  employment  plaintiff  was  assigned  to  the  duty  of  inspect- 
ing the  plants  and  manufactured  product  of  various  concerns 
doing  business  with  said  city  of  New  York,  under  contracts 
to  furnish  said  department  of  water  supply,  gas  and  electricity 
with  the  material  and  supplies  specified  in  and  by  such  con- 
tracts, and  required  therein  to  conform  to  and  comply  with 
specifications  prepared  by  or  under  the  direction  of  the 
defendant  Brush;  that  among  the  plants  and  products  to 
the  inspection  of  which  the  plaintiff  was  so  assigned  was 
that  of  the  Kennedy  Valve  Company,  which  had  a  contract 
with  said  city  for  valves  to  be  used  in  connection  with  its 
high  water  pressure;  that  in  March,  1910,  the  commissioner 
of  said  department,  who  was  its  head,  approved  of  an  oi^aniza- 
tion  therein  of  an  engineering  bureau  —  including  a  minor 
bureau  to  have  charge  of  the  inspection  of  contracted-for 
material  before  delivery,  and  of  inspectors  at  foimdries, 
machine  shops  and  other  points  of  manufacture  —  and  such 
organization  was  thereupon  effected,  the  defendant  Gannon 
given  the  supervision  and  direction  of  such  bureau  and  the 
plaintiff  directed  to  thereafter  report  to  him;  that  thereafter 
the  defendant  Colligan  was  charged  with  and  given  the 
immediate  supervision  and  superintendence  of  all  work  directly 
connected  with  the  inspection  of  foundries  connected  with  and 
forming  part  of  the  plants  of  contractors;  that  one  Peck, 
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another  employee  of  the  city,  was  inspector  at  the  plant  of 
the  Kennedy  Valve  Company  in  November,  1910,  and  rejected 
some  of  its  products  as  not  compljring  with  the  specifications 
and  requirements  of  its  contract;  that  after  such  rejection 
the  products  so  rejected  were  doctored  and  altered  for  the 
purpose  of  deceiving  inspectors  thereafter  examining  them  into 
passing  the  same  as  perfect  although  in  fact  defective,  unfit 
for  use,  and  not  in  accordance  with  contract  specifications, 
which  fact,  with  other  deceptive  and  misleading  methods 
and  test  bars  employed  by  said  company  for  the  purpose  of 
showing  greater  strength  than  was  actually  possessed  by  their 
manufactured  products,  were  reported  by  Peck  and  the 
plaintiff  to  the  defendant  Colligan;  that  after  the  inspection 
and  rejection  of  a  number  of  valves  manufactured  by  said 
company,  the  defendant  Colligan  called  at  the  plant  of  said 
company  and  witnessed  tests  made  of  said  valves,  and  was 
informed  of  the  fraudulent  and  wrongful  efforts  of  said  com- 
pany to  doctor  and  cova*  up  the  defective  parts  of  said  valves 
exhibited  to  him;  that  shortly  thereafter  said  Colligan  requested 
both  Peck  and  the  plaintiff,  as  a  personal  favor  to  him,  to 
reconsider  and  pass  such  rejected  work,  saying  to  them  that 
it  would  be  covered  and  not  observable  in  the  groimd  where 
it  was  to  be  used,  and  that  "  if  you  want  to  stay  in  the  Depart- 
ment, you  have  got  to  have  the  engineers  with  you,"  but  both 
Peck  and  the  plaintiff  refused  to  pass  such  work  or  valves; 
that  thereafter  Colligan  requested  plaintiff  to  deny  the  report 
made  by  said  Peck  to  the  commissioner  of  said  defective  work, 
stating  that  if  plaintiff  did  so  the  engineers  would  protect 
him,  and  that  if*  he  did  not  stick  to  the  engineers  he  could 
expect  nothing  from  them,  but  plaintiff  refused  so  to  do;  that 
thereafter  plaintiff  procured  sample  test  bars  used  in  con- 
nection with  the  valves  manufactured  by  said  company, 
t(^ther  with  sworn  statements  as  to  the  manner  of  casting 
the  same  and  of  the  giving  of  false  values  to  the  castings,  which 
he  placed  before  the  chief  engineer  and  the  defendants  Brush  and 
Gannon.  These  allegations  are  followed  by  the  averments: 
"  Seventeenth.  Upon  information  and  belief,  that  there- 
after the  defendants,  Brush,  Gannon  and  CoUigan,  wilfully 
and  maliciously  and  without  just  cause  or  provocation,  and 
by  false  reports  and  statements  among  others  concerning  this 
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plaintiff  in  connection  with  the  work  at  said  Kennedy  Valve 
Company,  and  also  with  that  done  at  the  Lmnan  Bearing 
Fcundry,  and  particularly  with  the  said  test  bars  and  plaintiff's 
statements  in  regard  to  the  same  made  to  the  Commissioner 
of  Water  Supply,  Gas  &  Electricity,  brought  about,  caused  and 
procured  plaintiff's  discharge  from  his  said  position  of  Inspector 
in  said  Department,  said  discharge  being  made  on  or  about 
the  2nd  day  of  July,  1913. 

''Eighteenth.  That  thereafter,  and  after  plaintiff  had 
made  application  for  reinstatement,  to  his  said  position, 
and  while  the  said  application  was  under  consideration  by 
the  Commissioner  of  said  Department,  the  defendant.  Brush, 
wilfully  and  maliciously  and  intending  thereby  to  prevent 
plaintiff's  reinstatement,  did,  by  false  statements  made 
by  him  concerning  the  plaintiff  induce  and  procure  the  said 
Commissioner  to  reject  plaintiff's  application  for  reinstatement. 

''  Nineteenth.  Upon  information  and  belief,  that  plain- 
tiff's discharge  from  his  said  position  was  wilfully  and 
maliciously  caused,  procured  and  brought  about  by  the 
defendants  and  each  of  them,  through  false  and  misleading 
statements  and  insinuations  made  against  him,  to  the  Com- 
missions of  Water  Supply,  Gas  &  Electricity,  and  the 
Chief  Engineer  of  the  said  Department,  by  the  defendants 
and  each  of  them;  said  defendants  and  each  of  them  well 
knowing  that  the  statements,  and  insinuations  so  made  by 
them  against  this  plaintiff,  were  false  and  malicious  and  were 
being  made  by  them  for  the  purpose  of  causing,  procuring  and 
bringing  about  plaintiff's  discharge  from  his  said  position  and 
from  said  Department. 

''  Twentieth.  That  by  reason  of  the  wilful  and  tnalicidus 
acts  of  the  defendants  and  each  of  them,  in  the  premises, 
plaintiff  lost  his  position  as  an  Inspector  in  said  department 
and  the  salary  thereto  attached,  and  has  been  greatly  injured 
in  his  good  name,  credit  and  reputation,  all  to  his  damage  in 
the  sum  of  ten  thousand  ($10,000)  dollars." 


Ralph  G.  Barclay  [Robert  Stewart  with  him  on  the  brief], 
for  the  plaintiff. 

Edward  A.  Freshman  [Lamar  Hardy y  Corporation  Counsel,  and 
Thomas  F.  Magner  with  him  on  the  brief],  for  the  defendants. 
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Rich,  J.: 

The  contention  of  the  defendants  is  that  an  action  will 
not  lie  for  a  removal  caused  by  false  and  malicious  reports, 
made  by  a  superior  employee  to  the  head  of  a  department 
or  common  employer  concerning  the  supervised  employee, 
the  ai^ument  being  that  it  was  the  duty  of  the  defendants  to 
supervise  the  plaintiff  and  report  to  their  superior,  the  commis- 
sioner, the  faults,  misconduct  or  inefficiency  of  the  plaintiff, 
because  of  which  the  rule  declared  by  this  court  in  Warachauser 
v.  Brooklyn  Furniture  Co.  (159  App.  Div.  81),  and  in  the 
authorities  cited,  has  no  application.  As  they  put  it,  ^'  Tlie 
broad  rule  of  public  policy  forbids  the  penalization  of  free 
criticism  of  public  officers.  Although  actions  may  lie  for 
defamation,  even  by  public  officers,  if  privilege  is  exceeded, 
the  courts  will  not  go  further  and  seek  to  pimish  those  who 
have  secured  removals,  even  maliciously  and  by  false  state- 
ments. The  danger  to  our  institutions  would  be  too  great  if 
such  actions  were  permitted.  All  the  more  abhorrent  it 
would  be  to  public  policy  if  those  specifically  charged  with 
the  duty  of  reporting  delinquencies  had  their  mouths  closed 
by  the  prospect  of  such  actions." 

It  is  true,  of  course,  that  a  supervising  employee,  acting 
in  good  faith,  may  truthfully  report  to  his  superior  the  acts, 
delinquencies,  disqualifications  and  inefficiency  of  subordinate 
employees  over  whom  he  is  charged  with  the  duty  of  super- 
vision, and  thereby  procure  their  discharge,  without  liability 
to  the  discharged  employee,  even  though  his  act  in  so  doing 
was  prompted  by  ill-will,  enmity  or  the  desire  to  secure  such 
discharge,  for  the  reason  that  in  so  doing  he  is  exercising 
a  legal  right  and  performing  his  legal  duty;  but  no  right  is 
possessed  by  a  superior  employee  to  falsely,  without  regard 
to  the  truth,  and  actuated  only  by  enmity  and  malice,  make  an 
unjustified  and  malicious  report  to  a  superior  officer,  for  the 
purpose  of  accomplishing  the  removal  of  an  honest,  faithful 
and  competent  employee,  who  stands  in  the  way  of  graft, 
nor  can  he  do  so  without  incurring  liability  for  the  damages 
occasioned  by  his  malicious,  false  and  imjustified  act. 

No  case  is  called  to  our  attention  by  the  defendants,  and 
I  am  aware  of  none,  which  sustains  directly  or  inferentially 
such  an  abhorrent   principle.    In  this   connection  we   are 
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referred  to  Lancaster  v.  Hamburger  (70  Ohio  St.  156;  65 
L.  R.  A.  856),  in  which  it  was  held  that  a  patron  of  a  street 
railway  company  incurred  no  liability  to  a  conductor  by 
reporting  to  the  superintendent  of  the  company  the  con- 
ductor's misconduct  toward  a  passenger,  although  in  making 
the  report  he  was  prompted  by  ill-will  and  a  desire  to  secure 
the  conductor's  discharge,  the  ground  upon  which  such  decision 
was  based  being  that  in  so  doing  such  patron  was  exercising 
his  legal  right,  if  not,  indeed,  performing  his  duty.  This 
case  does  not  sustain  the  defendants'  contention,  because  the 
report  was  true,  which  is  not  the  case  presented  by  the  com- 
plaint in  the  action  at  bar. 

The  defendants  rely  upon  the  proposition  that  their  com- 
munications to  the  commissioner,  allied  in  the  complaint 
and  relied  upon  by  the  plaintiff  as  establishing  his  cause  of 
action,  were  privileged  communications  because  of  their  duty 
and  privil^e  to  make  known  to  their  superior  the  incom- 
petency of  their  subordinate.  This  privilege  is  qualified,  that 
is,  it  does  not  extend  or  protect  beyond  such  statements  as 
are  made  in  the  performance  of  their  duty,  believing  them 
to  be  true  {Bingham  v.  Gaynor,  203  N.  Y.  27,  31),  and  for 
words  not  material  and  spoken  falsely  and  maliciously  an 
action  will  lie.  {Latkrop  v.  Hyde^  25  Wend.  448.)  The 
presence  of  malice  in  reporting  to  the  common  master  or 
employer  is  immaterial,  provided  the  reporting  employee  keeps 
within  his  qualified  l^al  privU^e  in  exerting  his  influence. 
In  the  case  at  bar  the  presence  of  the  reasonable  and  justified 
performance  of  a  duty  is  inconsistent  with  the  fraud,  malice 
and  purpose  of  injury  alleged, to  have  actuated  the  defendants, 
and  it  is  upon  the  allegationii  of  the  complaint  which  exclude 
any  imderlying  duty  or  justifiable  motive  or  privilege  of  the 
defendants  in  their  performance  of  the  acts  complained  of, 
that  the  plaintiff's  right  of  action  rests.  The  case  presented 
is  within  the  principle  sustained  by  this  court  in  Warachauser 
V.  Brooklyn  Furniture  Co.  (supra)  ^  in  which,  after  statmg 
the  general  rule  applicable  to  this  class  of  cases  to  be  as 
declared  in  Walker  v.  Cronin  (107  Mass.  555,  562),  that  "  '  In 
all  cases  where  a  man  has  a  temporal  loss  or  damage  by  the 
wrong  of  another,  he  may  have  an  action  upon  the  case  to 
be  repaired  in  damages.'    The  intentional  causii^  of  such 
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loss  to  another,  without  justifiable  cause,  and  with  the 
malicious  purpose  to  inflict  it,  is  of  itself  a  wrong/'  in  adopting 
the  rule  declared  in  Chipley  v.  Atkinson  (23  Fla.  206),  Mr. 
Justice  Stapleton  says:  ^*  In  the  well-considered  case  of 
Chipley  v.  Atkinson  (23  Fla.  206)  it  was  held  that  an  action 
lies  in  behalf  of  an  employee  against  a  person  who  has 
maliciously  procured  the  employer  to  discharge  such  employee 
from  employment,  where  the  period  for  which  the  employment 
was  to  continue  is  not  certain,  if  damage  result  from  the 
discharge,  even  though,  from  inability  to  ascertain  the  amount 
of  the  damage,  a  verdict  for  nominal  damages  only  should 
result.  In  that  case  the  court  said:  '  From  the  authorities 
referred  to  in  the  last  preceding  paragraph,  and  upon  principle, 
it  b  apparent  that  neither  the  fact  that  the  term  of  service 
interrupted  is  not  for  a  fixed  period  nor  the  fact  that  there 
is  not  a  right  of  action  against  the  person  who  is  induced  or 
influenced  to  terminate  the  service  or  to  refuse  to  perform 
his  agreement,  is  of  itself  not  a  bar  to  an  action  against  the 
third  person  maliciously  and  wantonly  procuring  the  termina- 
tion of  or  a  refusal  to  perform  the  agreement.  It  is  the  legal 
right  of  the  party  to  such  an  agreement  to  terminate  it  or 
refuse  to  perform  it,  and  in  doing  so  he  violates  no  right  of 
the  otha*  party  to  it,  but  so  long  as  the  former  is  willing  and 
ready  to  perform,  it  is  not  the  l^al  right,  but  is  a  wrong  on 
the  part  of  a  third  party  to  maliciously  and  wantonly  procure 
the  former  to  terminate  or  refuse  to  perform  it.  Such  wanton 
and  malicious  interference  for  the  mere  purpose  of  injuring 
another  is  not  the  exercise  of  a  legal  right.  Such  other  person 
who  is  in  employment  by  which  he  is  earning  a  living  or 
otherwise  enjoying  the  fruits  and  advantages  of  his  industry 
or  enterprise  or  skill,  has  a  right  to  pursue  such  emplojonent 
undistm-bed  by  mere  malicious  or  wanton  interference  or 
annoyance.'  "  This  rule  applies  to  employees  of  a  municipal 
corporation,  as  well  as  the  employees  of  a  corporation  or 
individual,  and  disinterested  third  persons  who,  for  the  sole 
purpose  of  injuring  a  subordinate  employee,  willfully  and 
maliciously  make  false  statements  or  reports,  knowing  them 
to  be  false,  to  his  superior  employee  having  the  right  and 
power  to  employ  and  discharge,  or  the  common  employ^*, 
resulting  in  actual  damage  to  the  subordinate  employee, 
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without  faulty  neglect  or  dereliction  of  duty  on  his  part  and 
caused  solely  by,  and  resulting  from  such  wrongful  and 
malicious  acts  and  false  statements  and  reports  of  the  super- 
vising employee.  The  complaint  alleges  a  cause  of  action 
against  municipal  employees  —  not  officers  —  of  this  character, 
based  solely  upon  intentional,  wrongful  and  maUcious  acts 
of  the  defendants,  calculated,  intended  to  and  resulting  in 
damages  to  the  plaintiff,  depriving  him  of  his  lawful  employ- 
ment and  injuring  his  good  name,  character  and  reputation, 
which  were  done  and  made  by  the  defendants  with  the 
unlawful,  sole  and  wholly  unjustifiable  purpose  and  intention 
of  injuring  and  damaging  him.  No  rule  of  pubUc  policy 
prevents  maintaining  such  an  action,  nor  does  it  interfere 
in  any  manner  with  the  right  of  a  superior  employee  to  truth- 
fully report  to  his  superior  or  the  common  employer,  the 
acts,  conduct,  habits,  disqualification  or  inefficiency  of  a 
co-employee,  personally  known  by  him  to  exist,  or,  if  based 
on  hearsay,  believed  by  him  to  be  true,  even  though  in  so 
doing  he  is  actuated  by  ill-will,  enmity  or  desire  to  procure 
the  dischalf  e  of  such  subordinate  employee. 

A  caiise  of  action  is  allied  and  the  exception  to  the  dis- 
missal of  the  complaint  is  sustained,  costs  to  abide  the  event, 
and  the  action  remitted  to  the  Trial  Term  for  trial  upon  the 
merits. 

Jenks,  p.  J.,  Stapleton,  Putnam  and  Blackmar,  JJ., 
concurred. 

Exception  to  dismissal  of  the  complaint  sustained,  costs 
to  abide  the  event,  and  action  remitted  to  the  Trial  Term  for 
trial  upon  the  merits. 

App.  Div.— Vol.  CLXXVIII.        45 
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Anthony  Lorenzo,  as  Administrator,  etc.,  of  Mary  Lorenzo, 
Deceased,  Appellant,  v.  Manhattan  Steam  Bakery,  Inc., 
and  HERBiAN  Hueg,  Respondents. 

Second  Department,  Jane  22,  1917. 

Street  railroads  —  motor  vehicleB  —  passenger  alighting  and  passing 
behind  car  struck  and  killed  by  automobile  truck  —  municipal 
ordinance  —  contributory  negligence  —  ownership  of  truck  — 
questions  for  Jury. 

In  an  action  for  death  caused  by  an  automobile  truck  it  appeared  that 
the  deceased,  after  alighting  from  a  street  car,  passed  behind  the  same 
and  when  a  foot  £rom  the  car  track  looked  through  the  rear  fender, 
which  somewhat  obstructed  her  view,  and  could  see  no  vehicle  at  a 
distance  of  eighty  feet;  that  the  truck  without  stopping  and  without 
warning  struck  and  killed  the  deceased  while  she  was  within  eight  feet 
of  the  street  car,  and  that  an  automobile  ordinance  prevented  such  a 
vehicle  from  passing  or  approaching  within  eight  feet  of  the  street  car 
80  long  as  the  same  remained  standing  for  the  purpose  of  dischaiiging 
or  taking  on  passengers. 

Held,  on  all  the  evidence,  that  an  issue  of  contributory  negligence  was 
presented  for  the  jury,  and  that  it  was  error  to  set  aside  a  verdict  for 
the  plaintiff. 

As  the  automobile  truck  bore  the  name  of  one  of  the  defendants  and  was 
its  property,  being  at  the  time  loaded  with  its  goods,  it  could  not  insist 
as  a  matter  of  law  that  the  formal  lease  of  the  same  to  another  and  other 
contracts  relieved  it  from  liability. 

Appeal  by  the  plantiff ,  Anthony  Lorenzo,  as  administrator, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendants,  entered  in  the  office  of  the  clerk  of  the  coimty  of 
Queens  on  the  19th  day  of  March,  1917,  dismissing  the 
complaint  by  direction  of  the  court  after  a  trial  before  the 
court  and  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  14th  day  of  March,  1917,  setting  aside  the  verdict 
of  the  jury  in  plaintiff's  favor  for  $1,500,  dismissing  the 
complaint  and  denying  plaintiff's  motion  to  set  aside  the 
verdict  on  the  ground  of  insufficient  damages. 

About  seven  a.  m.  of  March  30,  1915,  Mary  Lorenzo,  a  girl 
of  seventeen,  while  on  her  way  to  work,  was  struck  by  an 
automobile  truck  coming  up  Jackson  avenue  towards  the 
Bridge  plaza.    In  company  with  a  girl  companion,  deceased 
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had  come  in  from  Corona,  L.  I.  From  the  Bridge  plaza 
they  took  a  street  car,  which  they  left  at  Jackson  and  Nott 
avenues,  Long  Island  City.  The  front  end  of  the  car  stopped 
"  a  little  bit  back  "  of  the  comer.  Her  place  of  employment 
was  on  Thomson  avenue. 

Irene  Klein,  who  was  with  decedent,  testified  that  they 
got  oflf  the  car  immediatdy  behind  several  other  girls.  Dece- 
dent aUghted  first,  followed  by  Miss  Klein.  They  walked 
behmd  the  back  of  the  car.  When  one  foot  away  from  the 
back  of  the  car,  "  we  looked  up  the  street  ♦  *  ♦  towards 
the  ferry,"  could  not  see  very  clearly  on  account  of  the  fender 
of  the  car  being  tied  to  the  dashboard  at  the  rear  of  the  car. 
Could  see,  however,  up  to  the  comer  —  a  distance  of  eighty 
feet.  Saw  no  vehicle.  They  continued  gazing  in  same 
direction.  When  they  came  to  the  second  car  track  they 
looked  forward  to  see  where  they  were  going.  When  in  about 
the  center  of  that  track  the  automobile  stmck  them  which 
came  from  the  direction  of  the  ferry.  The  witness  heard  no 
hom  or  signal.  The  testimony  is  conflicting  whether  at  this 
time  the  street  car  had  started  on.  The  motorman,  McCaflfrey, 
said  he  had  "  started  up  slightly."  Conductor  Smith  said 
just  at  hearing  the  commotion  they  were  "  about  clear,  to 
start,"  or  ^'  might  have  started."  Goldberg,  who  drove  the 
auto,  said  the  car  was  "  pulling  out."  He  inferred  this  from 
hearing  the  starting  bell  ''  as  I  passed  it." 

The  Special  Ordinance  of  August  14,  1914,  and  the  Code  of 
Ordinances  of  the  City  of  New  York,  approved  March  30, 
1915,  being  chapter  24,  Traflic  Regulations,  article  2,  Rules 
of  the  Road,  section  17,  were  introduced  in  evidence.  (See 
17  Ord.  Res.,  etc.,  Bd.  Aid.,  etc.  [1914]  298,  299,  No.  460; 
Cosby's  Code  Ord.  [Anno.  1915]  pp.  337,  338.  Now  Cosby's 
Code  Ord.  [Anno.  1917]  p.  517.) 

The  learned  court  set  aside  the  verdict  for  plaintiff  on  two 
grounds;  that  deceased  was  shown  to  have  been  guilty  of 
contributory  negligence,  and  that  the  driver  of  the  automobile 
was  not  shown  to  have  been  in  the  service  of  the  defendants. 

Edward  E.  Hoenig  [WiUiam  M.  Sullivan  with  him  on  the 
brief],  for  the  appellant. 

Mark  Nave,  for  the  respondents. 
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Putnam,  J.: 

The  testimony  of  Irene  Klein,  who  followed  deceased  out 
of  the  street  car,  described  how,  with  other  alighting  passengers, 
they  passed  behind  the  car  and,  when  a  foot  from  the  ear 
track,  looked  westerly  towards  the  ferry,  but  thou^  the 
rear  fender,  as  tied  up,  interfered  somewhat  with  their  view, 
they  could  still  see  to  the  comer,  a  distance  of  eighty  feet, 
when  they  saw  no  vehicle.  Whether  the  street  car  was  still 
stopped  discharging  passengers  as  the  auto  truck  came  up 
is  left  in  some  doubt.  The  terms  of  the  automobile  ordinanee 
forbidding  a  v^cle  overtaking  or  meeting  a  street  car  wluch 
has  stopped  to  receive  or  discharge  a  passenger  or  passengers, 
to  ''  pass  or  approach  within  eight  (8)  feet  of  said  car  so  l<mg 
as  the  same  is  so  stopped  and  remains  standing  for  the  purpose 
aforesaid,"  bear  on  the  care  that  persons  like  deceased  were 
called  on  to  use.  The  fact  that  the  auto  truck  came  on 
without  stopping,  and,  with  no  warning  horn  or  signal,  struck 
and  killed  deceased,  then  on  the  middle  of  the  east-bound 
track,  presented  an  issue  of  contributory  negUgmce  for  the 
jury. 

It  is,  however,  urged  that  plaintiff  failed  to  prove  that 
the  driver  of  the  automobile  truck  was  engaged  in  the  service 
of  either  defendant.  Inasmuch  as  this  automobile  truck  bore 
the  name  of  the  Manhattan  Steam  Bakery,  Inc.,  and  was 
its  property,  being  at  the  time  laden  with  its  goods,  that 
defendant  could  not  insist  as  a  matter  of  law  that  the  formal 
leases  for  a  week  to  August  Hueg,  and  other  contracts,  relieved 
su<di  defendant  from  liabiUty.  That,  too,  became  a  question 
for  a  jury.  {BaMmn  v.  Abraham^  57  App.  Div.  67,  73;  171 
N.  Y.  677.) 

The  order  setting  aside  the  verdict  and  the  judgment  for 
defendants  are,  therefore,  reversed,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Jenks,  p.  J.,  Stapleton,  Rich  and  Blackmar,  JJ., 
concurred. 

Order  setting  aside  verdict  and  judgment  for  defendants 
reversed,  and  new  trial  granted,  costs  to  abide  the  ev^it. 
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In  the  Matter  of  the  Appraisal  of  the  Estate  of  Jofflr  P. 
MoEBuS;  Deceased,  under  the  Acts  in  Relation  to  the 
Taxable  Transfers  of  Property. 

Helena  Caboune  Wii^on  and  John  Henry  MoebuS;  as 
Executors,  etc.,  of  John  P.  Moebus,  Deceased,  and  Helena 
Caroline  Moebub,  Individually,  Appellants;  The  Comp- 
troller OP  the  State  op  New  York,  Respondent. 

Second  Department,  Jane  22,  1917. 

Tax  —  tr%naf  er  tax  -^  money  and  mortgagM  hrtd  Jointly  by  husband 
and  wife  —  eitatea  by  entirety  —  oonstitutional  law  —  Tax  Law, 
section  220,  lubdiviBion  7,  taxing  vested  estates  by  the  entirety* 

Where  moneys  on  deposit  and  mortgages  are  held  in  the  joint  names  of 

husband  and  wife  only  the  half  interest  should  be  taxed  under  section 

220  of  the  Tax  Law  upon  the  death  of  the  husband. 
Subdivision  7,  section  220  of  the  Tax  Law,  as  amended,  authorizing  the 

taxation  of  estates  by  the  entirety  which  at  the  enactment  of  said  statute 

had  already  vested,  is  constitutional. 
A  surviving  tenant  by  the  entirety  in  this  State  acquires  an  interest  taxable 

under  said  provision  of  the  Tax  Law,  at  ono-half  the  vahie  of  the  lands. 
The  same  rule  holds  as  to  lands  subject  to  a  contract  of  sale,  and  also  as 

to  personal  property  held  jointly. 

Appeal  by  Helena  Caroline  Wilson,  individually  and  as 
executrix;  and  another,  from  an  order  of  the  Surrogate's  Court 
of  the  county  of  Westchester,  entered  in  the  oflBce  of  said 
Surrogate's  Court  on  the  20th  day  of  April,  1917,  confirming 
a  previous  order  fixing  the  transfer  tax  herein. 

Mr.  John  P.  Moebus  died  July  23,  1916,  leaving  personal 
property  held  jointly  with  his  wife  —  a  checking  accoimt  in 
both  names  in  the  Mount  Vernon  Trust  Company,  and  eight 
mortgages  running  to  both  the  husband  and  wife.  They  also 
held  land  at  Moimt  Vernon,  as  tenants  by  the  entirety,  valued 
at  $10,300.  Other  land  at  Yonkers  had  been  thus  held,  but 
when  Mr.  Moebus  died  there  was  outstanding  a  written 
contract  of  May  second,  which  covenanted  to  give  the  pur- 
chaser a  conveyance  of  same  on  or  before  May  1,  1917,  at 
a  net  price  of  $5,300. 

Section  220,  subdivision  7,  of  the  Tax  Law  (Consol.  Laws, 
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chap.  60  [Laws  of  1909,  chap.  62],  added  by  Laws  of  1915, 
chap.  664),  as  amended  by  Laws  of  1916,  chapter  323,  which 
took  effect  April  26,  1916,  is  as  follows: 

"  Whenever  property  is  held  in  the  joint  names  of  two 
or  more  persons,  or  as  tenants  by  the  entirety,  or  is  deposited 
in  banks  or  other  institutions  or  depositaries  in  the  joint 
names  of  two  or  more  persons  and  payable  to  either  or  the 
survivor,  upon  the  death  of  one  of  such  persons  the  ri^t  of 
the  surviving  tenant  by  the  entirety,  joint  tenant  or  joint 
tenants,  person  or  persons,  to  the  immediate  ownership  or 
possession  and  enjoyment  of  such  property  shall  be  deemed 
a  transfer  taxable  under  the  provisions  of  this  chapter  in  the 
same  manner  as  though  the  whole  property  to  which  such 
transfer  relates  belonged  absolutely  to  the  deceased  tenant 
by  the  entirety,  joint  tenant  or  joint  depositor  and  had  been 
bequeathed  to  the  surviving  tenant  by  the  entirety,  joint 
tenant  or  joint  tenants,  person  or  persons,  by  such  deceased 
tenant  by  the  entirety,  joint  tenant  or  joint  depositor  by 
wiU." 

The  appraiser  treated  all  the  following  joint  items,  both 
realty  and  personalty,  as  taxable  at  their  full  amounts: 

Mortgages $46,428  44 

Cash  m  Moimt  Vernon  Trust  Co 2,783  45 

Land  as  tenants  by  the  entirety 10,300  00 

Total $59,511  89 


All  the  above  had  vested  in  the  husband  and  wife  before 
April  26,  1916,  the  date  of  this  statute.  The  Surrogate's 
Court  confirmed  a  valuation  of  the  whole  estate,  after  proper 
deductions,  at  $77,403.66,  upon  which  was  computed  a  tax 
of  $1,198.07.  Besides  questioning  the  interpretation  of  this 
provision  of  the  Tax  Law,  appellants  contest  the  constitutional 
power  to  tax  estates  by  the  entirety  which  at  the  enactment 
of  such  statute  had  already  vested. 

Arthur  M.  JohnsoUy  for  the  appellants. 

Francis  A.  Winshw  [G.  Henry  Mahlatedt  with  him  on  the 
brief],  for  the  respondent. 
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Putnam,  J.: 

As  to  the  moneys  and  mortgages  held  in  the  joint  names 
only,  the  half  interest  should  be  taxed  instead  of  the  full 
amoimt,  as  now  appraised.  (Matter  of  McKdvxiy,  221 
N.  Y.  15.) 

As  to  land  held  by  the  entirety,  we  must  refer  the  State's 
power  to  tax  to  '^  the  principle  that  death  is  the  generating 
source  from  which  the  particular  taxing  power  takes  its  being 
and  that  it  is  the  power  to  transmit,  or  the  transmission  from 
the  dead  to  the  Uving,  on  which  such  taxes  are  more  immedi- 
ately rested."  (KnowUon  v.  Moore,  178  U.  S.  41,  56.)  Where 
such  a  tax  is  laid  on  all  which  passes  by  the  ''  laws  regulating 
intestate  succession,"  an  estate  by  the  entirety  passed  to  the 
survivor  free  of  such  tax,  since  the  survivor's  title  is  not 
acquired  by  intestate  succession,  but  by  reason  of  the  nature 
of  the  estate.  (Palmer  v.  Treasurer  &  Receiver  Oeneral,  222 
Mass.  263,  265.) 

The  New  York  act  of  1916  was  carefully  drawn  so  as  to 
cover  such  estates  by  name  and  by  statement  of  their  char- 
acteristics. The  Legislature  has  thus  expressed  its  intent  by 
unmistakable  words.  I  cannot  follow  the  argument  that  such 
legislation  would  impose  a  retroactive  tax,  since  it  is  the 
death  from  which  the  succession  (if  there  be  a  legal  succession) 
is  derived.  The  statute  applies  to  estates  in  proeserUi,  and 
I  see  no  difficulty  in  upholding  such  a  taxing  power.  For 
illustration,  the  joint  deposit  in  Matter  of  McKelway  (sujyra) 
had  been  made  in  November,  1913,  two  years  before  the 
statute  imposing  the  tax. 

The  Legislature  did  not  ignore  the  joint  interest,  by  attempt- 
ing, on  the  death  of  one,  to  tax  both  halves  of  the  joint  fimd 
or  estate.  For  taxation  purposes,  the  survivor's  right  to 
immediate  ownership  realizable  by  death  of  the  other  owner, 
is  to  be  deemed  a  taxable  transfer  ^'  in  the  same  manner  as 
though  the  whole  property  to  which  such  transfer  relates  belonged 
absolutely  to  the  deceased,"  who  had  bequeathed  it  to  the 
survivor.  The  act  relates  this  devolution  of  interest  wholly 
to  the  death,  so  as  to  cut  off  any  contention  that  such  survivor- 
ship was  but  an  incident  of  the  original  creation  of  such  joint 
estates.  This  was  within  the  law-making  power,  since  it  only 
reaches  and  taxes  the  jus  accrescendi  arising  from  deatL 
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Hence  we  are  brought  to  the  final  inquiry.  Does  the 
surviving  tenant  by  the  entirety  in  the  State  of  New  York 
acquire  an  interest  that  is  taxable?  Speaking  of  such  estates 
with  their  original  incidents,  unaffected  by  the  later  statutes, 
it  has  been  accurately  said  of  such  tenants:  "  Death  separated 
them,  and  the  siurivor  still  held  the  whole  because  he  or 
she  had  always  been  seized  of  the  whole,  and  the  person 
who  died  had  no  estate  which  was  descendible  or  devisable." 
{Stelz  V.  Skreck,  128  N.  Y.  263.) 

Notwithstanding  this  original  pecuUarity  of  title,  the  use 
and  enjoyment  now  does  undergo  a  decided  change  by  the 
death  of  one  spouse.  By  conunon  law,  the  husband  during 
covertiure  had  the  sole  use  or  profits  of  this  estate.  But  by 
reason  of  the  married  woman's  property  acts  in  New  York, 
each  has  now  equal  rights  in  the  rents  and  profits,  so  long 
as  the  question  of  survivorship  is  in  abeyance.  (HUes  v. 
Fisher,  144  N.  Y.  306;  Grosser  v.  City  of  Rochester,  148  id. 
235.  See,  also.  Kip  v.  Kip,  33  N.  J.  Eq.  213.)  The  old 
idea  that  this  estate  is  a  unit  made  up  of  indivisible  parts 
(Stvckey  v.  Keefe's  Excrs.,  26  Penn.  St.  397,  399)  is  no  longer 
true  in  New  York.  As  to  income  its  unity  is  gone.  Indeed,  the 
term  ''  entirety  "  has  become  inexact  and  perhaps  misleading. 

With  such  a  succession  from  the  dead  to  the  survivor  as 
to  one-half  of  the  profits  —  and  profits  represent  the  land's 
usable  value  —  it  would  seem  strange  if  that  succession  could 
not  be  taxed. 

Where  a  joint  bank  deposit  was  in  question  in  case  of  a 
husband's  death  in  1913,  the  court  held  such  a  joint  tenancy 
not  taxable  under  the  language  of  that  earlier  statute,  since 
such  property  thus  disposed  of  is  not  "  made  in  contemplation 
of  *  *  *  death,"  nor  "intended  to  take  effect  in  posses- 
sion or  enjoyment  at  or  after  such  death.'.'  (Tax  Law, 
§  220,  as  amd.  by  Laws  of  1911,  chap.  732.)  Mr.  Justice 
Woodward,  however,  added:  "  If  the  Legislature  deems  such 
dispositions  of  property  to  be  properly  taxable  that  is  a 
question  which  may  be  dealt  with  in  the  proper  department, 
but  this  court  has  no  power  to  enlarge  upon  the  scheme  of 
tax  laws.  (See  Matter  of  Starhwk,  137  App.  Div.  866;  Matter 
of  Green,  144  id.  232-234,  and  authorities  cited.) "  {MaUt^ 
of  TiUey,  166  App.  Div.  240,  243.) 
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In  Matter  of  Klatzl  (216  N.  Y.  83)  the  death  was  in  1913. 
In  1906  Klatzl  had  deeded  a  property  m  New  York  to  hhnself 
and  wife  as  "  tenants  of  the  entirety,"  which  the  surrogate 
held  effective.  The  Court  of  Appeals  (reversing  the  surrogate 
and  Appellate  Division  [166  App.  Div.  921]),  however,  held 
the  property  taxable  to  one-half  of  its  value,  as,  in  the  majority 
view,  the  conveyance  created  only  a  tenancy  in  common. 
Judge  Bartlett  concurred  in  the  result,  on  the  express  ground 
that,  even  as  tenants  by  the  entirety,  one  imdivided  half  of  the 
profits  to  which  the  husband  had  been  entitled  during  his  life 
passed  into  the  wife's  possession  by  the  husband's  death 
(p.  89). 

Estates  by  the  entirety,  if  wholly  escaping  the  transfer  tax, 
would  be  easily  resorted  to  as  a  means  to  put  valuable  lands 
beyond  taxation.  This  is  a  period  when  the  taxing  power 
is  in  full  exercise,  and  seems  to  be  required  for  the  general 
welfare.  The  Legislature  has  clearly  enlarged  the  statute 
so  as  to  include  the  succession  by  survivorship  to  an  estate 
by  the  entirety.  Hence  I  advise  to  tax  the  lands  held  as 
tenants  by  the  entirety  (both  strictly  such,  and  the  Yonkers 
land  under  contract  of  sale)  for  one-half  their  value.  This 
also  applies  to  the  joint  personalty,  with  the  result  that  the 
value  of  the  joint  interest,  appraised  at  $64,811.89,  should 
be  halved,  namely,  $32,405.95,  and  as  thus  modified  the 
order  of  the  Surrogate's  CJourt  of  Westchester  coimty  should 
be  affirmed,  without  costs  of  this  appeal. 

Jenks,  p.  J.,  Thomas,  Stapleton  and  Blackmab,  JJ., 
concurred. 

Order  of  the  Surrogate's  Court  of  Westchester  county  modi- 
fied in  accordance  with  opinion,  and  as  modified  affirmed, 
without  costs  of  this  appeal. 
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Board  of  Health  of  New  Rochelle,  Appellant,  v.  Joh^ 
Farrell,  Respondent. 

Second  Department,  June  22,  1917. 

Munieipal  corporationB  —  city  of  New  BoeheUe  —  authority  of  board 
of  health  to  maintain  action  for  violation  of  ordinance  —  power 
of  board  to  enlarge  its  own  powers  —  action  in  City  Court  — 
demurrer  —  motion  to  dismisi. 

A  city  board  of  health  has  no  authority  to  bring  an  action  except  such  as 
may  be  conferred  by  statute. 

Section  383,  subdivision  2,  of  the  charter  of  the  city  of  New  Rochelle, 
authorizing  the  board  of  health  "  to  abate  all  nuisances  detrimental  to 
the  public  health  or  dangerous  to  human  Ufe,  by  action  at  law  or  in  equity 
in  the  name  of  the  city,"  does  not  authorize  an  action  by  said  board  for 
a  penalty  for  violation  of  an  ordinance. 

A  board  of  health  cannot  enlarge  its  own  powers  to  bring  actions  by  a 
provision  in  the  local  sanitary  code. 

In  an  action  by  the  board  of  health  brought  in  the  City  Court  objection  as 
to  the  power  to  bring  such  action  cannot  be  taken  by  demurrer,  and  is 
properly  raised  by  a  motion  to  dismiss  at  the  close  of  the  evidence. 

Appeal  by  the  plaintiff,  Board  of  Health  of  New  Rochelle, 
from  a  judgment  of  the  County  Court  of  Westchester  county, 
entered  in  the  oflBce  of  the  clerk  of  said  county  on  the  29th 
day  of  December,  1916,  reversing  a  judgment  of  the  City 
Court  of  New  Rochelle  and  dismissing  the  complaint,  and 
also  from  the  order  pursuant  to  which  the  judgment  was 
entered. 

Edward  W.  Damdsoriy  Corporation  Counsel,  for  the  appellant. 

Martin  J.  Tiemey,  for  the  respondent. 

Blackmar,  J.: 

This  judgment  must  be  affirmed  without  considering  the 
interesting  question  of  the  constitutionality  of  the  ordinance 
of  the  board  of  health  of  New  Rochelle.  This  action,  brought 
for  a  penalty  for  violation  of  an  ordinance  of  the  plaintiff, 
was  laid  in  the  City  Court  of  New  Rochelle.  That  court  took 
judicial  notice,  not  only  of  the  charter  of  the  city  of  New 
Rochelle,  but  also  of  the  ordinance  of  the  common  council 
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(Laws  of  1910,  chap.  559,  §  199;  City  of  Buffalo  v.  Stevenson, 
145  App.  Div.  117);  and  whatever  the  court  of  first  instance 
judicially  recognizes  without  proof,  that  also  is  known  by  the 
court  sitting  on  appeal  from  the  judgment.  (Chamberlayne 
Mod.  Law  of  Evidence,  §  612;  City  of  Buffalo  v.  StevenaoUf 
supra.)  The  board  of  health  of  the  city  of  New  Rochelle 
is  the  creature  of  the  charter,  which  confers  and  limits  its 
powers.  An  artificial  body  like  the  plaintiff  has  no  authority 
to  bring  an  action  except  such  as  may  be  conferred  by  statute. 
The  only  statutory  authority  conferring  such  power  on  plain- 
tiff is  found  in  subdivision  2  of  section  383  of  the  charter, 
in  the  following  words:  "  To  abate  all  nuisances  detrimental 
to  the  public  health  or  dangerous  to  human  life,  by  action 
at  law  or  in  equity  in  the  name  of  the  city."  This  does  not 
authorize  an  action  brought  as  the  present  one  is.  This  is 
neither  an  action  to  abate  a  nuisance,  nor  is  it  brought  in 
the  name  of  the  city.  It  is  suggested  by  the  appellant  that 
such  authority  is  conferred  by  a  section  of  the  local  Sanitary 
Code;  but,  without  reference  to  the  fact  that  no  such  section 
was  proved  on  the  trial,  it  is  not  competent  for  the  board  of 
health  to  enlarge  its  own  powers.  This  point  could  not  be 
taken  by  demurrer  in  the  City  Court  (Charter,  §  209;  Code 
Civ.  Proc.  §  2939),  and  it  was  timely  raised  by  a  motion  to 
dismiss  at  the  end  of  the  evidence  taken  at  the  trial. 

The  judgment  of  the  Coimty  Court  of  Westchester  coimty 
is  afl^rmed,  with  costs. 

Jenks,    p.   J.,   Thomas,    Stapleton    and    Putnam,   JJ., 
concurred. 

Judgment  of  the  County  Coiut  of  Westchester  county 
affirmed,  with  costs. 
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The  People  op  the  State  op  New  York  ex  rd.  Harry  J. 
Moss  and  James  K.  O'Connor,  Relators,  v.  Board  of 
Supervisors  op  ONBroA  County,  Respondent. 

Fourth  Department,  May  28, 1917. 

Public  offioen  —  remoral  of  county  officer  by  OoTcmor  ~  coctc  of 
defeaae  —  Ooonty  Law,  taction  940^  conatruad. 

The  proviaons  of  section  240  oi  the  County  Law  making  the  reasonable 
cost  and  expense  in  prooeedings  before  the  Governor  for  the  removal  of 
a  county  officer  upon  charges  a  county  charge  only  applies  where  the 
county  officer  has  made  a  successful  defense  to  the  cbarges  against  him. 

Where  the  proceeding  results  in  the  removal  of  a  county  officer  by  the 
Qoveraer  for  official  misconduct,  he  is  not  entitled  to  charge  the  coBta 
of  hiB  defenee  against  the  county. 

Certiorari  issued  out  of  the  Supreme  Court,  directed  to 
Board  of  Supervisors  of  Oneida  county,  commanding  them  to 
certify  and  return  to  the  office  of  the  clerk  of  the  county  of 
Oneida  all  and  singular  their  proceedings  had  in  disallowing 
the  claim  of  Harry  J.  Moss,  late  sherMf  of  Oneida  county, 
and  James  K.  O'Connor,  his  counsel,  the  relators  herein,  for 
the  reasonable  costs  and  expenses  incuired  by  said  Moss  in 
proceedings  before  the  Govenor  for  his  removal  from  the 
office  of  sheriff  upon  charges  preferred  against  him. 

George  C.  Morehouse,  for  the  relators. 

H.  N.  Harrington,  County  Attorney,  for  the  respondent. 

Per  Curiam: 

Pursuant  to  section  1  of  article  10  of  the  Constitution 
in  proceedings  for  that  purpose  Harry  J.  Moss,  one  of  the 
relators,  was  removed  from  the  office  of  sheriff  of  Oneida 
county  by  the  Governor  for  official  misconduct  on  or  about 
December  22,  1916.  Subsequently,  and  on  or  about  the  5th 
day  of  February,  1916,  the  relators  presented  to  the  defendant 
a  verified  claim  for  the  costs  and  expenses  of  the  relator  Moss 
in  such  proceedings  for  his  removal  from  office.  On  or  about 
February  10,  1916,  such  claim  was  rejected  by  the  comptroller 
of  the  county  of  Oneida.  On  or  about  May  12,  1916,  such 
claim  was  disallowed  by  the  defendant  upon  the  groimd  that 
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the  same  was  not  a  legal  charge  against  the  coimty.  There- 
upon the  relators  procured  the  writ  of  certiorari  pursuant 
to  which  we  have  before  us  for  review  the  proceedings  of 
the  defendant  rejecting  the  claim  of  the  relators. 

Section  240  of  the  County  Law  (Consol.  Laws,  chap.  11; 
Laws  of  1909;  chap.  16)  declares  and  defines  what  shall  be 
county  charges.  Upon  subdivisions  16  and  18  of  such  sec- 
tion the  relators  founded  their  claim  for  the  costs  and 
expenses  which  have  been  denied  to  them. 

In  subdivision  16  of  section  240  of  the  Coimty  Law  the 
following  are  declared  to  be  coimty  charges:  "  The  reasonable 
costs  and  expenses  in  proceedings  before  the  Governor  for 
the  removal  of  any  county  oflBcer  upon  charges  preferred 
against  him,  including  the  taJdng  and  printing  of  the  testimony 
therein." 

This  provision  of  the  Coimty  Law  originated  in,  and  is  a 
sUght  modification  of  a  part  of  the  Supply  Bill  passed  by 
the  Legislature  of  1874,  of  which  the  following  is  a  copy: 

"  For  WilUam  C.  Randall,  sheriflF  of  Clinton  County,  in 
full  for  disbursements  incurred  by  him  on  account  of  charges 
preferred  against  him  to  the  Governor,  by  whom  aftw  investi- 
gation of  the  same  they  were  dismissed,  the  sum  of  one 
thousand  dollars. 

"  Hereafter  in  all  proceedings  before  the  Governor  for  the 
removal  of  any  county  officer  upon  charges  preferred  against 
him,  all  the  costs  and  expenses  thereof,  including  those  of 
taking  and  printing  the  testimony  therein,  shall  be  a  county 
charge  upon  such  county,  and  shall  be  audited  and  allowed 
by  the  board  of  supervisors  of  such  county  and  be  included 
in  their  next  annual  assessment  roll  made  thereafter,  and 
shall  be  assessed,  levied  and  collected  as  other  county  charges, 
and  paid  over  to  the  party  or  parties  entitled  thereto  by  the 
county  treasurer  thereof."  (Laws  of  1874,  chap.  323,  p.  388; 
revised  by  former  County  Law  [Gen.  Laws,  chap.  18;  Laws 
of  1892,  chap.  686],  §  230,  subd.  16.) 

It  will  be  seen  from  the  foregoing  that  the  legislation 
authorizing  the  allowance  of  costs  and  expenses  in  such  pro- 
ceedings for  the  removal  of  county  officers  was  enacted  in 
connection  with  the  allowance  by  the  Legislature  of  such 
costs  and  expenses  in  a  case  where  the  county  officer  had 

Digitized  by  V^OOQ IC 


718  People  v.  Treichler. 

Fourth  Department,  May,  1917.  [VoL  17a 

made  a  successful  defense  to  the  chaises  made  against  him. 
Our  attention  has  been  called  to  no  case  where  a  county 
officer  who  has  been  removed  by  the  Governor  upon  charges 
made  against  him  for  official  misconduct  has  been  allowed 
the  costs  and  expenses  incurred  by  him  in  the  proceedings 
for  his  removal.  While  the  language  of  the  provision  of  the 
Coimty  Law  in  question  is  susceptible  of  the  construction 
sought  to  be  placed  upon  it  by  the  relators,  we  think  that 
in  view  of  the  origin  of  the  provision  and  its  history  it  could 
not  have  been  the  intention  of  the  Legislature  to  clothe  boards 
of  supervisors  with  authority  to  allow  a  person  removed  by 
the  Governor  from  a  county  office  for  misconduct  the  expendi- 
tures incurred  by  him  in  his  effort  to  retain  the  office  which 
he  had  forfeited  by  reason  of  his  misconduct.  We  believe 
that  the  allowance  of  a  claim  for  such  expenditures  would 
be  against  public  policy. 

We  think  that  it  is  too  plain  for  argument  that  the  relators' 
claim  cannot  be  sustained  under  subdivision  18  of  section 
240  of  the  Coimty  Law. 

It  follows  that  the  determination  of  the  defendant  should 
be  confirmed  and  the  writ  dismissed,  with  fifty  dollars  costs 
and  disbursements  against  the  relators. 

All  concurred;  De  Angelis,  J.,  not  sitting. 

Determination  of  the  board  of  supervisors  confirmed  and 
writ  dismissed,  with  fifty  dollars  costs  and  disbursements 
against  the  relators. 


The  People  op  the  State  of  New  York,  Appellant,  v. 
Glenn  W.  Treichler,  Respondent. 

Foarth  Department,  May  28,  1917. 

Foods  —  Agrioulturftl  Law,  lectionB  200  and  201  —  compound  told 
under  name  "  VaniUa  Flavor'' — formula  of  compound  printed 
in  imaU  typ«* 

A  defendant  who  sold  under  the  name  "  Vanilla  Flavor ''  a  compound  or 
mixture  of  which  only  a  small  part  was  extract  of  vanilla  may  be  con- 
victed of  a  violation  of  sections  200  and  201  of  the  Agricultural  Law, 
although  the  formula  was  printed  on  the  label  with  the  word  "  compound," 
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if  the  type  was  so  small  as  not  to  attract  the  notice  of  purchasers  except 
upon  a  close  inspection.    It  was  error  to  rule  as  a  matter  of  law  that  the 
defendant  had  not  violated  the  statute. 
Mbrrbll,  J.,  dissented. 

Appeal  by  the  plaintiflf,  The  People  of  the  State  of  New 
York,  from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
defendant,  entered  in  the  office  of  the  clerk  of  the  county  of 
Niagara  on  the  14th  day  of  February,  1916,  upon  a  dismissal 
of  the  complaint  by  direction  of  the  court  at  the  close  of 
plaintiff's  case. 

Michael  J.  Noonan  [Charles  M.  Stem  of  coimselji  for  the 
appellant. 

A.  F.  Premus,  for  the  respondent. 

Per  Cuioam: 

Defendant  on  September  30,  1913,  sold  under  the  name 
"  Vanilla  Flavor  "  a  compoimd  or  mixture  of  several  substances, 
of  which  only  a  small  part  was  extract  of  vanilla.  The  formula 
was  printed  on  the  label  together  with  the  word  "  compound," 
but  in  type  so  small  as  not  to  attract  the  notice  of  purchasers, 
except  upon  close  inspection. 

We  think  the  trial  court  erred  in  ruling  as  matter  of  law 
that  defendant  had  not  violated  sections  200  and  201  of  the 
Agricultural  Law  (Consol.  Laws,  chap.  1 ;  Laws  of  1909,  chap. 
9).  We  are  of  opinion  that  the  evidence  would  support  a  find- 
ing that  the  article  was  both  adulterated  and  misbranded 
within  the  meaning  of  those  sections. 

To  the  ordinary  piu-chaser  "  Vanilla  Flavor  "  would  signify 
extract  of  vanilla  for  flavoring. 

The  case  is  in  principle  the  same  as  People  v.  BvJO^t^ 
Incorporated  (134  App.  Div.  151;  148  id.  928;  affd.,  212 
N.  Y.  613). 

The  judgment  entered  on  the  nonsuit  must  be  reversed 
and  a  new  trial  ordered,  with  costs  to  appellant  to  abide  the 
event. 

All  conciured,  except  Merrell,  J.,  who  dissented. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  event. 
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John  W.  Eckman,  Suing  Individually  and  as  RepreBenting 
All  Other  Stockholders  of  the  Vinculo  Sugar  Cane  Com- 
pany, Similarly  Situated,  and  Who  May  Desire  to  Come 
in  as  Parties  Plainti£F  Herein,  Appellant,  v.  CharliBS 
LiNDBECK  and  Others,  Respondents. 

Fourth  Department,  May  23, 1917. 

Depotition  —  representative  action  to  compel  directors  to  account 
—  examination  of  defendants  before  trial. 

Plaintiff,  a  stookholder,  who  brings  a  representative  action  against  his 
corporation  and  its  directors  under  sections  90  and  308  of  the  (General 
Corporation  Law  to  compel  the  directors  to  account  for  moneys  allegod 
to  have  been  diverted  by  them  from  the  corporation,  by  making  improvi- 
dent contracts  with  subsidiary  corporations  whereby  the  plaintiff  was 
deprived  of  his  share  of  dividends  which  should  have  been  declared,  is 
entitled  to  examine  the  defendants  before  trial  to  elicit  proof  of  facts 
material  to  his  cause  of  action  which  are  controverted  by  the  defendants 
and  of  which  they  luve  knowledge.  And  this  is  so,  although  the  plaintiff 
might  make  the  same  proof  by  other  witnesses. 

In  other  words,  the  plaintiff  need  not  show,  in  order  to  be  entitled  to  such 
examination,  that  the  evidence  is  absolutely  necessary. 

Order  for  examination  of  defendants  modified. 

Appeal  by  the  plaintiff,  John  W.  Eckman,  from  an  order 
of  the  Supreme  Court,  made  at  the  Erie  Special  T^m  and 
entered  in  the  office  of  the  clerk  of  the  county  of  Chautauqua 
on  the  9th  day  of  April,  1917,*  limiting  an  order  previously 
obtained  by  him  for  the  examination  of  the  individual  defend- 
ants before  trial. 

Alien  E.  Bargar  and  John  S.  Leonard,  for  the  appellant. 

J.  Delevan  Curtiss,  for  the  respondents. 

De  Angeus,  J.: 

The  action  is  claimed  to  be  a  representative  action  brought 
by  a  stockholder  against  a  corporation  and  its  directors  imder 
sections  90  and  308  of  the  General  Corporation  Law  (Consol. 
Laws,  chap.  23;  Laws  of  1909,  chap.  28)  to  compel  the  directors 
to  account  for  moneys  diverted  by  them  from  the  corporation. 

The  Vinculo  Realty  Company  is  a  foreign  corporation, 
organized  under  the  laws  of  the  State  of  Delaware,  and  owns 
a  large  tract  of  land  in  the  island  of  Cuba. 
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The  Vinculo  Sugar  Caae  Company,  the  defendant  cor- 
poration, is  also  a  foreign  corporation,  organized  under  the 
laws  of  the  State  of  Delaware,  and  keeps  and  maintains  an 
office  for  the  transaction  of  business  in  the  city  of  Jamestown 
in  the  State  of  New  York. 

The  defendants,  all  of  whom  (except  the  defendant  Alonzo 
J.  Thompson,  residing  in  the  State  of  Pennsylvania)  reside 
in  the  city  of  Jamestown,  and  one  Harry  W.  Davis,  who  resides 
in  the  State  of  Delaware,  are  stockholders  in,  and  directors 
of,  the  Vinculo  Sugar  Cane  Company.  Such  p^^ons  have 
been  the  directors  of  such  corporation  since  its  organization. 

The  plaintiff  is  a  resident  of  the  city  of  Jamestown.  He 
alleges  that  he  is  a  stockholder  in  the  defendant  corpora- 
tion, which  is  denied  by  the  defendants. 

The  plaintiff  and  the  defendants,  except  the  defendant 
corporation,  are  stockholders  in,  and  directors  of,  the  Vinculo 
Realty  Company. 

The  Vinculo  Sugar  Cane  Con^)any  was  organized  for  the 
purpose  of  producing  sugar  cane  in  the  island  of  Cuba  and 
leased  from  the  Vinculo  Realty  Company  a  tract  of  land 
containing  5,000  acres  in  Cuba  for  that  purpose. 

This  land  so  leased  needed  clearing  and  preparing  for 
planting  the  sugar  cane  and  the  defendant  corporation  entered 
into  a  contract  with  the  plaintiff  whereby  the  plaintiff  under- 
took to  clear  the  leased  land,  prepare  the  same  for  planting 
and  plant  the  same  with  sugar  cane,  in  which  contract,  among 
other  things,  it  was  provided  in  behalf  of  the  stockholders  of 
the  defendant  corporation  that  the  sale  of  the  shares  of  the 
corporation  should  be  limited  to  one  share  for  each  acre  of 
the  leased  land  so  improved. 

In  the  operations  of  the  defendant  corporation  it  became 
necessary  to  arrange  for  the  transportation  of  the  sugar  cane 
to  market  and  such  directors  of  the  defendant  corporation 
individually^^devised  a  plan  for  such  transportation.  They 
constituted  one  of  their  members  a  trustee  to  act  for  them 
and  they  raised  the  money  and  placed  the  same  in  his  hands 
to  construct  a  private  railway  about  three  miles  in  length, 
and  in  his  name  for  them  procured  from  the  Vinculo  Realty 
Company  the  right  to  construct  the  railway.  The  money  was 
App.  Div.— Vol.  CLXXVni.        46 
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raised  and  the  railway  constructed,  which  is  called  ''  The 
Vinculo  and  Limones  Railway."  Such  trustee,  acting  for  such 
individuals,  made  a  contract  with  the  defendant  corporation 
for  the  transportation  of  the  sugar  cane  produced  by  the 
latter  over  the  railway  at  sixty  cents  per  ton. 

It  appears  that  approximately  eighty-five  per  cent  of  the 
capital  stock  of  the  defendant  corporation  and  approximately 
seventy  per  cent  of  the  capital  stock  of  the  Vinculo  Realty  Com- 
pany are  owned  and  controlled  by  the  individual  defendants. 

The  plainti£F  claims  that  the  price  agreed  upon  for  such 
transportation  of  the  sugar  cane  is  exorbitant  and  large  sums 
of  the  money  of  the  defendant  corporation  have  been  paid  out 
for  such  transportation;  that  the  directors  of  the  defendant 
corporation  have  expended  large  sums  of  money  unnecessarily 
in  the  erection  of  buildings  on  the  property  leased;  and  that 
such  directors  sold  a  large  amount  of  the  stock  of  the  defend- 
ant corporation  in  violation  of  such  agreement  made  with 
the  plaintiff.  Plaintiff  claims  by  this  expenditure  of  such 
exorbitant  sums  for  the  carriage  of  the  sugar  cane  over  such 
railway,  by  the  imauthorized  sale  of  the  stock  of  the  defendant 
corporation  and  by  the  unauthorized  expenditiure  of  moneys 
of  the  defendant  corporation  for  such  unnecessary  buildings 
and  improvements,  the  moneys  which  should  have  been 
paid  to  the  plaintiff  and  the  other  stockholders  in  dividends 
have  been  reduced  wrongfully  and  in  violation  of  the  rights 
of  the  plaintiff  and  the  other  stockholders  and  asks  that  the 
defendants  accoimt  for  the  moneys  so  diverted  from  the 
defendant  corporation. 

The  defendants  have  interposed  an  answer  admitting  their 
relationship  to  such  corporations,  but  denying  the  illegal  acts. 

After  issue  joined,  upon  the  pleadings  and  affidavits  the 
plaintiff  obtained  an  order  for  the  examination  of  the  indi- 
vidual defendants  before  trial.  These  defendants  upon 
affidavits  made  in  their  behalf,  applied  to  the  Erie  Special 
Term  to  vacate  such  order.  Upon  such  application  further 
affidavits  were  read  in  favor  of  the  parties  and  the  order  was 
granted  which  is  imder  review  and  which  limited  the  examina- 
tion of  the  defendants  to  the  question  whether  or  not  the 
plaintiff  was  a  stockholder  of  the  defendant  corporation. 
This  order  also  contained  the  following  provision:   "  without 
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prejudice  to  the  right  of  the  plaintiff  to  make  further  applica- 
tion for  the  examination  named  in  the  said  order,  as  bearing 
upon  the  question  of  accounting  and  the  other  all^ations 
of  the  complaint  after  interlocutory  judgment  establishing 
and  adjudging  that  the  plaintiff  is  a  stockholder  of  the 
defendant  corporation." 

The  plaintiff  shows  suflBcient  reasons  to  justify  the  omission 
of  the  plaintiff  to  demand  that  the  defendant  corporation 
should  bring  the  action.  (Sage  v.  Culver,  147  N.  Y.  241; 
Jacohson  v.  Brooklyn  Lumber  Co.,  184  id.  152, 161;  Seagrist  v. 
Beidy  171  App.  Div.  755;  Anderton  v.  Wolf,  41  Hun,  571.) 

The  application  for  the  order  for  examination  was  made 
imder  section  870  of  the  Code  of  Civil  Procedure  and  rule  82 
of  the  General  Rules  of  Practice. 

The  plaintiff  has  a  right  to  examine  the  defendants  to 
elicit  proof  of  any  fact  material  to  the  plaintiff's  alleged 
cause  of  action  controverted  by  the  defendants,  of  which  the 
defendants  have  any  knowledge,  and  this  is  so  whether  the 
plaintiff  might  make  the  same  proof  by  some  other  witness  or 
witnesses  or  not.  The  rule  is  not  and  never  has  been  that 
the  plaintiff  must  show  in  order  to  get  the  benefit  of  such  an 
examination  that  the  evidence  is  absolutely  necessary,  because 
some  of  the  reasons  for  such  manner  of  proving  the  plaintiff's 
case  are  the  saving  of  the  time  which  would  otherwise  be 
consimied  in  the  trial  coiuts  and  the  convenience  resulting 
to  the  plaintiff  and  to  those  who  might  otherwise  have  to  be 
called  as  witnesses. 

The  provision  in  the  order  appealed  from  indicating  that  an 
interlocutory  judgment  could  be  predicated  upon  the  establish- 
ment of  the  fact  that  the  plaintiff  is  a  stockholder  of  the  corpo- 
ration, is  based  upon  an  erroneous  view  of  the  law.  Such  fact 
would  not  authorize  such  a  judgment. 

Most  of  the  authorities  cited  by  the  respondents  involve 
actions  for  accountings  between  partners  where  the  basis 
for  the  accounting  is  the  establishment  of  the  partnership 
relation  which  may  be  the  subject  of  an  interlocutory  judgment. 
The  case  of  Stokes  v.  Stokes  (91  Hun,  605),  however,  cited  by 
the  respondents,  was  a  stockholders'  action  similar  to  this, 
in  other  words,  an  action  ''  to  compel  the  defendant  officers 
to  account  for  official  misconduct."    There  the  court  held 
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that  such  was  not  an  action  for  an  accounting,  and,  therefore, 
could  not  be  compulsorily  referred.  There  may  be  an  inters 
locutory  judgment  in  such  a  case  providing  for  an  accounting 
before  a  referee,  as  there  may  be  in  many  equity  cases,  but  the 
basis  for  the  interlocutory  judgment  must  be  the  establishment 
of  the  official  misconduct  of  the  directors  of  the  corporation. 

It  is  entirely  clear*  that  the  original  order  for  the  examination 
of  the  defendants  herein  was  too  general  and  should  have  been 
limited  to  certain  particular  subjects.  (Seagrist  v.  Beid,  supra.) 
But  we  think  the  order  of  the  Special  Term  was  made  under 
a  misapprehension  and  so  limited  the  scope  of  the  proposed 
examination  as  practically  to  make  the  same  of  no  value. 

We  think  the  examination  of  the  defendants  should  be 
confined  to  the  matter  of  the  amount  paid  for  the  transporta- 
tion of  the  sugar  cane,  to  the  matter  of  the  expenditures  by  the 
defendant  corporation  for  the  buildings  and  improvements 
on  the  leased  property  and  to  the  amount  of  stock  sold  by  the 
defendant  corporation  since  relations  were  broken  off  between 
the  company  and  the  plaintiff. 

The  order  providing  for  the  modifications  thus  indicated 
may  be  settled  on  two  days'  notice. 

All  concurred;  Lambert,  J.,  not  sitting. 

Order  modified  in  accordance  with  the  opinion,  and  as  so 
modified  affirmed,  without  costs  of  this  appeal  to  either  party. 
Order  to  be  settled  before  De  Angelib,  J.,  on  two  days'  notice. 


John  R.  Hardin  and  Benjamin  Williamson  Keen,  as 
Trustees  under  the  Last  Will  and  Testament  of  Oscar 
Keen,  Deceased,  Appellants,  v.  George  H.  Robinson 
and  Others,  Respondents. 

First  Department,  December  29, 1916. 

Partnership  —  dissolution  —  partnership  at  will  — joint  adventure 
to  aooomplish  specified  object  —  when  Joint  adyenturers  cannot 
terminate  agreement  and  exclude  feUow-adventurer  —  accom- 
plishment of  enterprise. 

Wbere  a  partnership  is  not  limited  as  to  time  and  there  is  nothing  to  show 
the  intention  of  the  parties  as  to  its  duration,  it  is  a  partnership  at  wOl 
and  may  be  terminated  at  any  time  at  the  option  of  a  partner. 
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But  where  a  partDership,  or  joint  adventure,  has  for  its  object  t^e  com- 
pletion of  a  speoifled  piece  of  work,  or  the  effecting  of  a  specified  result, 
it  will  be  presumed  that  the  parties  intended  the  relation  to  continue  until 
the  object  has  been  accomplished,  and  until  that  time  arrives  one  partner 
cannot  terminate  the  partnership  and  continue  the  enterprise  for  his  own 
benefit. 

Such  partnership  or  joint  adventure  for  the  achievement  of  a  specified 
result  can  only  be  terminated  by  the  consent  of  all  the  partners  interested. 

Action  by  a  testamentary  trustee  for  an  accounting  as  to  a  share  of  com- 
missions alleged  to  be  due  to  his  testator  who,  with  the  defendants,  had 
embarked  in  a  joint  adventure  to  find  a  piuxshaser  for  a  manufacturing 
plant  under  an  agreement  to  divide  the  commissions  earned.  Evidence 
examined,  and  held,  that  as  the  joint  adventure  was  entered  into  for  the 
accomplishment  of  the  purpose  aforesaid  and  as  that  result  had  actually 
been  achieved  by  the  testator's  partners,  their  attempt  to  repudiate  the 
agreement  and  to  deprive  him  of  his  share  of  the  profits  was  ineffective 
and  they  should  be  required  to  account. 

Said  joint  adventure  cannot  be  said  to  have  been  impossible  of  accomplish- 
ment so  as  to  end  the  partnership  when  as  a  matter  of  fact  the  object  was 
accomplished. 

Appeal  by  the  plaintiffs,  John  R.  Hardin  and  another, 
as  trustees,  from  a  judgment  of  the  Supreme  Court  in  favor 
of  the  d^endants,  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  6th  day  of  June,  1916,  upon  the 
report  of  a  referee  appointed  to  hear  and  determine  the  issues. 

Elbridge  L.  Adams,  for  the  appellants. 

Chester  A.  Jayne,  for  the  respondents. 

Page,  J.: 

The  action  was  brought  by  the  trustees  under  the  last 
will  and  testament  of  Oscar  Keen,  deceased,  for  an  accounting 
from  the  defendants  for  the  proceeds  of  a  certain  joint  adven- 
ture. The  contested  questions  of  fact  were  largely  found  in 
favor  of  the  plaintiffs  and  are  briefly  stated  as  follows: 

In  the  month  of  January,  1907,  Oscar  Keen,  Merle  Middle- 
ton  and  George  Frederick  Keene  associated  themselves  together 
in  a  joint  adventure  to  buy  and  sell  the  Baldwin  Locomotive 
Works,  a  large  manufacturing  plant  in  Philadelphia,  Penn., 
owned  by  Bumham,  Williams  &  Co.,  a  copartnership.  Some 
time  later,  but  prior  to  July,  1908,  the  firm  of  Fisk  &  Robin- 
son, bankers,  of  New  York  city,  came  into  said  joint  adv^iture, 
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and,  in  the  person  of  George  H.  Robinson,  one  of  the  m^nbers 
of  the  firm,  took  an  active  part  therein.  By  a  letter  dated 
September  29,  1908,  written  by  Oscar  Keen  to  Fisk  &  Robin- 
son, the  terms  of  which  were  accepted  by  said  Fisk  & 
Robinson  by  a  letter  dated  December  30,  1908,  it  was  agreed 
that,  in  the  event  of  there  being  received  by  either  Fisk  & 
Robinson  or  Oscar  Keen  any  commission  arising  from  the 
purchase  and  sale  of  the  Baldwin  Locomotive  Works,  Fisk 
&  Robinson  were  to  have  one-half  thereof,  and  Oscar  Keen 
and  his  associates  one-half  thereof,  in  whatever  the  said  com- 
mission should  be  paid,  whether  cash  or  secmities.  Oscar 
Keen  fm1;her  wrote  to  his  associates.  Merle  Middleton  and 
George  Frederick  Keene,  agreeing  with  them  as  to  the  division 
between  themselves.  Oscar  Keen  personally  and  through 
Frederick  J.  Stinxson,  who  had  family  connections  with  one 
or  more  of  the  firm  of  Bmnham,  Williams  &  Co.,  endeavored 
to  secure,  if  possible,  an  option  on  the  Baldwin  Locomotive 
Works,  or  a  price  at  which  they  would  be  willing  to  sell. 
These  negotiations  were  continued  during  the  years  1907, 
1908  and  until  March,  1909,  but  without  success,  because 
the  seven  members  of  the  firm  of  Bumham,  Williams  &  Co. 
could  not  agree  among  themselves  as  to  the  sale  of,  or  the 
price  to  be  asked  for,  the  said  works. 

In  order  to  overcome  these  difficulties,  Stimson  niade  the 
suggestion  to  one  or  more  members  of  said  firm  that  they 
should  be  incorporated.  On  or  about  February  19,  1909, 
Alba  B.  Johnson,  one  of  the  m^nbers  of  said  firm,  with  whom 
Oscar  Keen  had  personal  interviews  and  considerable  cor- 
respondence, wrote  to  Oscar  Keen  that,  "after  the  most 
careful  consideration  of  the  matter,  we  conclude  that  we  are 
not  disposed  at  this  time  to  entertain  a  proposition.''  In 
reply  to  this  Oscar  Keen  wrote  to  A.  B.  Johnson,  on  or  about 
March  8,  1909,  that  he  had  had  a  conference  with  his  princi- 
pals, who  "  regret  that  the  matter  cannot  be  taken  up  now, 
but  trust  that  in  the  near  future  there  may  be  a  reconsideration 
of  the  subject,  in  which  event  I  will  be  pleased  to  hear  from 
you."  This  letter  was  communicated  to  Merle  Middleton, 
who  had  a  desk  in  the  office  of  Fisk  &  Robinson,  on  or  about 
March  26,  1909.  On  or  about  April  8,  1909,  Fisk  &  Robin- 
son wrote  to  Oscar  Keen  as  follows:    "We  beg  to  advise 
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that  we  had  a  final  conference  on  Tuesday  last  in  respect  to 
the  negotiations  referred  to  in  your  letter  under  date  of 
September  29,  1908,  and  it  was  mutually  agreed  to  discon- 
tinue all  negotiations,  thus  confirming  the  decision  set  forth 
in  Mr.  Johnson's  letter  to  you  under  date  of  February  19th. 
In  view  of  the  conclusion  of  the  negotiations,  the  agreement 
as  set  forth  in  oiu*  letter  under  date  of  December  30th  last 
is,  of  course,  terminated." 

The  "  final  conference  "  referred  to  in  said  letter  was  ^a 
conference  between  the  said  Fisk  &  Robinson,  Merle  Middle- 
ton  and  George  Frederick  Keene,  at  which  Oscar  Keen  was 
not  present,  and  of  which  he  had  no  notice.  In  answer  to 
this  letter,  Oscar  Keen  wrote  Fisk  &  Robinson  on  April  9, 
1909:  "  I  am  in  receipt  of  yom*  letter  of  April  8,  and  was 
not  aware  that  you  had  a  final  conference  on  Tuesday  last 
in  regard  to  the  negotiations.  If  you  look  at  the  copy  of  Mr. 
Johnson's  letter  of  February  19,  1909,  you  will  observe  that 
he  used  these  words,  '  We  conclude  that  we  are  not  disposed 
ai  this  time  to  entertain  a  proposition,'  implying  that  at  some 
future  time  a  proposition  might  be  entertained.  I  thought 
that,  in  view  of  the  recent  death  of  Mr.  Henszey,  the  future 
time  might  be  approaching.  Before  consenting  to  the  termi- 
nation of  the  agreement  as  set  forth  in  your  letter  to  me  of 
December  30,  1908,  I  would  like  to  discuss  the  matter  with 
you,  and  will  soon  call  on  you.  Is  there  anything  new  in 
this  aflfair?" 

There  is  no  evidence,  either  that  Fisk  &  Robinson  replied 
to  this  letter,  or  that  Oscar  Keen  called  and  discussed  the 
matter  with  them.  In  August,  1909,  the  Baldwin  Locomotive 
Works  having  been  incorporated,  Robinson  and  Middleton 
agreed  to  renew  the  negotiations  for  the  purchase  and  sale 
of  the  s£dd  works  on  a  commission  basis,  with  the  imderstanding, 
as  between  themselves,  that,  in  the  event  of  a  commission 
resulting,  one-half  was  to  be  given  to  Merle  Middleton,  out 
of  which  he  was  to  take  care  of  George  Frederick  Keene,  the 
other  half  to  Robinson.  Oscar  Keen  was  not  present,  nor 
invited  to  be  present,  it  being  the  intention  of  the  parties  to 
the  transaction  to  exclude  him  from  any  participation  in  the 
profits  which  might  result  from  the  adventure.  In  the  month 
of  October,  1909,  negotiations  were  resumed  by  the  defend- 
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ant  Robinson  with  Alba  B.  Johnson,  representing  all  the 
stockholders  of  the  Baldwin  Locomotive  Works,  for  an  option 
upon  the  stock,  at  which  it  could  be  sold  to  a  purchaser, 
whom  Robinson  might  procure.  The  negotiation  came  to  an 
end  temporarily  in  the  month  of  May,  1910,  when  the  banking 
firm  of  Kuhn,  Loeb  &  Co.,  to  whom  Robinson  had  introduced 
Johnson,  declined  to  purchase  the  stock  of  the  Baldwin  Loco- 
motive Works,  but  did  finance  a  bond  issue  of  $15,000,000. 

Fisk  &  Robinson  went  into  bankruptcy  in  February,  1910, 
and  thereafter  Robinson  demanded  and  received  from  the 
Baldwin  Locomotive  Works  $50,000,  which  he  divided  with 
Middleton,  George  Frederick  Eeene  receiving  $12,500  from 
Middleton.  In  September,  1910,  an  agreement  was  made 
between  Robinson  and  Johnson  that,  if  a  sale  should  be  made 
to  Kuhn,  Loeb  &  Co.,  certain  commissions  should  be  paid  to 
Robinson,  based  upon  price  reaUzed.  Kuhn,  Loeb  &  Co. 
made  an  offer,  and  while  negotiations  were  pending  the  Bald- 
win Locomotive  Works  were  sold  to  other  parties.  Robinson 
then  brought  an  action  against  Johnson,  in  Philadelphia, 
Penn.,  for  commissions,  upon  the  ground  that  he  had  put 
Johnson,  as  representing  all  the  stock  of  the  Baldwin  Loco- 
motive Works,  in  communication  with  a  responsible  and 
willing  purchaser,  and  that  there  had  been  an  agreement 
between  them  that  these  negotiations  should  be  continued 
until  they  either  agreed  upon  terms  or  agreed  that  they  could 
not  agree.  Robinson  recovered  judgment  for  $125,000,  which 
was  paid  to  him  on  or  about  December  14,  1914.  He  paid 
for  expenses  of  the  action  $32,055.75,  divided  $46,472.12 
between  himself  and  partners,  and  deposited  $46,472.13  in 
the  American  Exchange  National  Bank,  where  it  still  remains. 

The  learned  referee  drew  the  legal  conclusion  from  these 
facts  that  the  joint  adventure  entered  into  between  Oscar 
Keen,  his  associates,  and  Fisk  &  Robinson  in  December, 
1908,  being  indefinite  as  to  time,  was  a  partnership  at  will, 
tem[iinable  at  any  time  by  any  party  thereto;  that  at  the 
time  the  same  was  terminated  performance  thereof  was  impose 
sible.    For  these  reasons  the  plaintiff  could  not  recover. 

It  is  true  that  where  a  partnership  is  not  limited  as  to  time, 
and  there  is  nothing  to  show  the  intention  of  the  parties  as 
to  its  duration,  it  will  be  held  to  be  a  partnership  at  will. 
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But  where  a  partnership  has  for  its  object  the  completion 
of  a  specified  piece  of  work,  or  the  effecting  of  a  specified 
result,  it  will  be  presumed  that  the  parties  intended  the 
relation  to  continue  until  the  object  has  been  accomplished. 
There  is,  then,  a  term  fixed  by  the  copartnership  agreement, 
and  until  that  time  arrives  one  partner  cannot  terminate  the 
partnership  and  continue  the  enterprise  for  his  own  benefit. 

Nor  can  the  other  partners,  without  his  consent,  exclude 
one  partner  from  participation  and  take  to  themselves  the 
profits.  It  may  be  terminated  at  any  time  by  consent,  but 
the  consent  must  be  mutual.  A  joint  adventure  is  subject 
to  exactly  the  same  rules  as  a  technical  partnership.  (Spier 
V.  Hyde,  92  App.  Div.  467,  472;  King  v.  Barnes,  109  N.  Y. 
267,  285.)  "  Elementary  writers  quite  imiformly  agree  as  to 
the  causes  which  effect  the  dissolution  of  partnerships.  Among 
other  things,  it  is  said  that  when  the  further  prosecution  of 
the  enterprise  becomes  illegal  or  impossible,  or  when  its 
object  has  been  *  *  *  accomplished,  it  has  arrived  at 
the  period  which  was  necessarily  contemplated  for  its  dis- 
solution." (Kennedy  v.  Porter,  109  N.  Y.  526,  549.)  In 
the  present  case  the  joint  adventure  was  not  terminated  by 
mutual  consent,  nor  had  its  object  been  accomplished,  nor 
had  the  enterprise  become  illegal. 

There  remains  to  be  considered  the  finding  of  the  referee 
that  it  was  impossible  of  accomplishment.  It  would  seem  to 
be  a  sufficient  answer  to  that  statement  that  the  object  of 
the  joint  adventure  was  accomplished.  The  word  "  impos- 
sible "  is  defined  by  the  Standard  Dictionary  as  meaning: 
"  Beyond  the  reach  of  power  to  accomplish.  *  *  * 
Impracticable  in  the  nature  of  the  case.'' 

Difficulty  or  present  improbability  of  accomplishment  does 
not  constitute  impossibility.  (See  Cnmeron-Hawn  Realty  Co.  v. 
City  of  Albany,  207  N.  Y.  377,  381.)  There  was  a  possibility 
of  accomplishing  the  object  of  this  joint  adventure,  which 
had  been  suggested  during  Keen's  negotiations;  i.  e.,  by  the 
incorporation  of  the  Baldwin  Locomotive  Works.  It  was  the 
probability  that  this  result  might  be  accomplished  that  was 
suggested  in  Johnson's  letter  to  Keen  and  Keen's  reply. 
There  was,  therefore,  no  dissolution  of  the  joint  adventure, 
and  the  defendants  are  accountable  to  the  plaintiffs  for  Oscar 

Digitized  by  V^OOQ IC 


730    Neal,  Clark  &  Nkal  Co.  v.  L.  &  L.  &  Ot.  Ins.  C!o.,  Ltd. 

Fourth  Department,  May,  1917.  [V6L  17a 

Keen's  share  of  the  profits.  The  net  profits  of  the  enterprise 
have  been  found  by  the  referee  to  be  $142,944.25.  Of  this 
amoxint  Oscar  Keen  was  entitled  to  receive  one-sixth  part, 
or  $23,824.04. 

The  judgment  will,  therefore,  be  reversed,  with  costs  to  the 
appellants,  and  judgment  directed  for  the  plaintiffs  for  the 
sum  of  $23,824.04,  with  interest  on  the  sum  of  $8,333.34  from 
May  14,  1910,  and  on  the  sum  of  $15,539.70  from  the  14th 
day  of  December,  1914,  together  with  costs.  Order  reversing 
the  findings  of  the  referee  inconsistent  herewith,  and  making 
findings  in  accord  with  this  opinion,  to  be  settled  on  notice. 

Clabke,  p.  J.,  Laughun,  Dowling  and  Davis,  JJ., 
concurred. 

Judgment  reversed,  with  costs,  and  judgment  ordered  for 
plaintiff  as  stated  in  opinion,  with  costs.  Order  to  be  settled 
on  notice. 


Neal,  Clark  &  Neal  Company,  Plaintiff,  v.  The  Liverpool 
AND  London  and  Globe  Insurance  Company,  Limited, 
Defendant. 

Fourth  Department,  May  16,  1917. 

Insuranco  —  indemnity  against  theft  of  motorcycle  —  policy  con- 
strued —  insurance  issued  to  vendor  and  to  conditional  yendee  — 
theft  of  motorcycle  by  vendee  —  when  insurer  liable  to  vendor 
—  waiver  of  requirement  as  to  notice  —  evidence  —  conditional 
bin  of  sale. 

Where  an  insurance  poUoy  covering  the  loss  of  a  motoroyole  by  theft  was 
issued  both  to  the  seller  of  the  machine  and  to  the  purchaser  imder  a 
conditional  bill  of  sale  *'  as  interest  may  appear  "  and  covered  loss  "  by 
theft,  robbery  or  pilferage  by  any  person  or  persons  other  than  those 
in  the  employment,  service  or  household  of  the  insured  ''both  the  interest 
of  the  vendor  and  the  conditional  vendee  were  insured,  and  as  respects 
the  vendor's  interest  in  the  policy  the  vendee  was  not  within  the  exception. 

Hence,  where  the  conditional  vendee  himself  stole  the  motorcycle,  the 
vendor  is  entitled  to  recover  of  the  insurance  company. 

Although  the  policy  of  insurance  was  to  be  void  unless  the  insured  rendered 
a  sworn  statement  of  loss  to  the  insurer  within  sixty  days  of  the  loss, 
the  defendant  by  densdng  its  liability  before  the  sixty  days  had  expired 
waived  the  requirement  as  to  notice. 

In  such  action  the  conditional  bill  of  sale  was  properly  admitted  in  evidence. 
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MonoN  by  the  defendant,  The  Liverpool  and  London  and 
Globe  Insurance  Company,  Limited,  for  a  new  trial  upon  a 
case  containing  exceptions,  ordered  to  be  heard  at  the  Appellate 
Division  in  the  first  instance  upon  the  rendition  of  a  verdict  in 
plaintiff's  favor  by  a  jury  at  the  Erie  Trial  Term  in  May,  1916. 

Eugene  M.  BarUett  and  WaUer  W.  Chamberlain  for  the 
plaintiff. 

McOuire  &  Wood  [Hiram  R.  Wood  of  coimsel],  for  the 
defendant. 

Kruse,  p.  J.: 

The  action  is  upon  an  insurance  policy  issued  by  the  defend- 
ant upon  a  motorcycle,  covering  loss  by  theft.  The  defendant 
contends  (1)  that  the  policy  does  not  cover  the  loss,  (2)  that 
the  plaintiff  failed  to  give  notice  and  serve  proof  of  loss  as 
required  by  the  policy,  (3)  that  proof  of  theft  is  lacking,  and 
(4)  the  court  erred  in  admitting  certain  evidence.  The  policy 
insured  the  plaintiff  and  one  George  M.  Arthur  "  as  interest  may 
appear,"  to  an  amount  not  exceeding  $300,  covering  among 
other  losses,  "  loss  or  damage  if  amounting  to  Twenty-five 
dollars  (S25)  or  more  on  any  single  occasion  by  theft,  robbery 
or  pilferage  by  any  person  or  persons  other  than  those  in  the 
employment,  service  or  household  of  the  insured.'' 

1.  The  plaintiff  sold  the  motorcycle  by  a  conditional  bill  of 
sale  to  Arthur.  The  verdict  is  for  the  amount  due  and  unpaid 
to  plaintiff  for  the  purchase  price.  The  proof  tends  to  show 
that  Arthur,  one  of  the  insured,  himself,  stole  the  motor- 
cycle, and  the  question  is  whether  the  plaintiff,  the  other 
insured,  may  recover  for  its  interest  in  the  motorcycle. 

I  am  of  the  opinion  that  the  policy  covers  the  plaintiff's 
loss.  It  in  effect  insured  each  interest  separately,  namely, 
that  of  the  plaintiff,  the  conditional  vendor,  and  of  Arthm-, 
the  conditional  vendee,  and  by  its  express  terms  covers  theft 
by  any  person  other  than  such  as  are  expressly  excepted  by 
the  terms  of  the  policy.  As  to  the  plaintiff's  interest,  Arthur 
is  not  within  this  exception. 

2.  As  to  the  plaintiff's  failure  to  ^ve  notice,  and  serve 
proof  of  loss,  and  the  contention  that  proof  of  theft  is  lack- 
ing, it  appears  that  Arthur  left  the  State  with  the  motorcycle. 
He  claimed  that  it  had  been  stolen  from  him,  and  gave  notice 
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to  the  insurance  COTdpany  to  that  effect.  The  msurance 
compaDy,  after  investigatioii,  became  satisfied  that  the 
motorcycle  had  not  been  stolen  from  Arthur,  and  finally 
contended  that  it  had  not  been  stolen  at  all  and  denied  its 
liability  to  the  plaintiff.  The  plaintiff,  evidently  relying 
upon  the  information  received  from  Arthur,  likewise  gave 
notice  to  the  defendant,  claiming  that  the  motorcycle  had 
been  stolen  from  Arthur,  but  finally  concluded  that  Arthur 
himself  had  stolen  the  motorcycle.  Before  reaching  that 
conclusion,  however,  it  had  taken  an  assignment  from  Arthur 
of  his  claim  against  the  defendant  for  his  loss,  and  that  claim 
was  included  in  the  complaint,  but  abandoned  upon  the 
trial.  Both  the  plaintiff  and  the  defendant  seem  to  have 
made  efforts  to  find  Arthm*  and  the  motorcycle,  but  neither 
has  been  found. 

I  think  the  evidence  is  sufficient  to  establish  the  theft, 
and  also  that  timely  notice  thereof  was  given  by  the  plaintiff 
to  the  defendant.  The  policy  contains  the  condition  that 
'^  In  the  event  of  loss  or  damage  the  insured  shall  forthwith 
give  notice  thereof  in  writing  to  this  Company  or  the  authorized 
agent  who  issued  this  policy  and  protect  the  property  from 
further  loss  or  damage;  and  within  sixty  days  thereafter, 
unless  such  time  is  extended  in  writing  by  this  Company, 
shall  render  a  statement  to  this  Company,  signed  and  sworn 
to  by  said  insured,  stating  the  knowledge  and  belief  of  the 
insured  as  to  the  time  and  caiise  of  the  loss  or  damage;  the 
interest  of  the  insured  and  of  all  others  in  the  property." 
Then  follow  other  requirements  which  are  not  involved  in 
this  controversy,  after  which  it  is  provided  as  a  condition  of 
the  policy  "  that  failure  on  the  part  of  the  insured  to  render 
such  sworn  statement  of  loss  to  the  Company  within  sixty 
days  of  the  date  of  loss  (unless  such  time  is  extended  in  writing 
by  the  Company),  shall  render  such  claim  null  and  void." 

The  defendant  contends  that  the  time  for  rendering  such 
statement  commences  to  run  from  the  time  of  the  theft,  and 
not  from  the  time  that  the  insured  discovered  the  same.  As 
to  this,  it  is  enough  to  say  that  the  trial  judge  held  with  the 
defendant  upon  that  question,  but  the  jury  found  that  before 
the  expiration  of  sixty  days  from  the  time  the  motorcycle  was 
stolen  the  defendant  denied  its  liability  and  waived  the  require- 
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ment  to  render  such  statement.  While  the  evidence  is  not 
clear  as  to  when  the  theft  was  committed,  I  think  it  cannot 
be  held  that  there  is  no  evidence  to  sustain  this  finding. 

3.  The  only  exception  urged  to  the  admission  of  evidence 
is  the  ruling  admitting  the  conditional  bill  of  sale.  If  I  am 
right,  that  the  policy  insured  the  interest  of  each  of  the 
insured  in  the  motorcycle,  as  has  been  stated,  clearly  it  was 
properly  received. 

The  defendant's  exceptions  should  be  overruled,  its  motion 
for  a  new  trial  denied,  and  judgment  directed  on  the  verdict 
for  the  plaintiff,  with  costs. 

All  concurred. 

Defendant's  exceptions  overruled,  motion  for  new  trial 
denied,  with  costs,  and  judgment  directed  for  the  plaintiff 
upon  the  verdict,  with  costs. 


Johanna  Heostad,  Appellant,  v.  Leo  Wysiecki  and  Cecillia 
Von  Warzewska,  Respondents. 

Seoond  Department,  June  22,  1917. 

Real  property  —  grant  to  one  where  consideration  paid  by  another 
—  moral  obligation  of  grantee  to  reconyey  limited  by  duty  to 
make  good  lose  Buffered  by  tenants  through  negligence  —  transfer 
with  intent  to  defraud  Judgment  creditor. 

Where  the  purchaser  of  apartment  houses  paid  the  consideration  and  took 
title  in  the  name  of  his  cousin,  who  was  his  housekeeper  and  who  paid 
no  consideration,  but  agreed  to  manage  the  property,  and,  after  paying 
to  the  purchaser  a  certain  amoimt  of  the  rents,  retained  the  balance,  and 
the  said  cousin,  after  the  commencement  of  an  action  against  her  for 
injuries  caused  by  her  negligence  as  owner  and  landlord,  reconveyed 
the  premises  to  the  purchaser,  the  only  consideration  being  a  moral 
obligation,  said  transfer  should  be  set  aside  on  the  groimd  that  it  was 
made  with  intent  to  defraud  the  judgment  creditor. 

The  moral  obligation  of  the  owner  of  the  title  to  reconvey  was  limited  by 
her  duty  to  make  good  the  loss  suffered  by  tenants  through  her  fault 
as  landlord  while  she  held  title. 

Appeal  by  the  plaintiff,  Johanna  Hegstad,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendants,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  6th 
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day  of  July,  1916,  upon  the  decision  of  the  court  diflmiasing 
the  complaint  after  a  trial  at  the  Kings  County  Special  Term. 
The  action  was  brought  to  set  aside  certain  conveyances  on 
the  ground  that  they  were  made  with  intent  to  defraud  the 
plaintiff,  a  judgment  creditor. 

Edgar  J.  Treacy,  for  the  appellant. 

S.  C.  Weiriberg,  for  the  respondents. 

Blackmab,  J.: 

The  evidence  in  this  case,  all  elicited  by  plaintiff  from 
the  defendants  and  their  attorney,  is  without  dispute  or 
contradiction. 

In  1910  the  defendant  Wysiecki,  a  priest  of  the  Roman 
Catholic  Church,  purchased  ten  apartment  or  flat  houses  in' 
HaLsey  street,  Brooklyn,  paid  the  consideration  and  took  the 
title  in  the  name  of  his  cousin,  Cecillia  Von  Warzewska,  who 
was  his  housekeeper.  At  about  the  same  time  he  conveyed 
sixteen  other  flat  houses  to  her.  No  consideration  was  paid 
by  Von  Warzewska,  but  the  understanding  was  that  she 
should  manage  the  property,  pay  to  Wjrsiecki  $5,000  a  year 
and  keep  the  remainder  of  the  rents  herself.  The  motive 
behind  the  conveyance,  as  given  by  the  grantee,  was  that 
he  as  a  priest  was  not  permitted  to  hold  real  property.  The 
only  reasonable  inference  from  this  evidence  is  that  the  grantee 
held  the  title  to  the  property  for  and  recognized  Wysiecki 
as  the  real  owner. 

On  July  14,  1914,  the  plaintiff,  a  tenant  in  one  of  the 
apartments,  brought  an  action  against  Von  Warzewska  to 
recover  damages  for  injuries  caused  by  the  negligence  of 
defendant  as  owner  of  the  premises.  In  1914  and  1915  the 
rentals  of  the  property  did  not  produce  enough  to  pay  the 
$5,000  per  annum,  and  on  April  15,  1915,  at  the  request  of 
Wysiecki,  all  the  twenty-six  houses  were  conveyed  to  him. 

The  property  in  1910  was  worth,  over  and  above  mort- 
gages, about  $100,000.  In  April,  1915,  it  was  worth  about 
$50,000.  Wysiecki  knew  all  about  the  plaintiff's  action;  he 
employed  and  paid  a  lawyer  to  defend  it.  The  conveyance 
to  him  left  Von  Warzewska  entirely  insolvent,  as  she  had^^n 
other  property.  Subsequently  plaintiff  recovered  judgment, 
and,  execution  having  been  issued  and  returned  unsatisfied, 
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brought  this  action  to  set  aside  the  conveyances  as  made 
with  intent  to  hinder,  delay  and  defraud  her.  The  com- 
plaint was  dismissed,  with  a  finding  of  fact  that  the  convey- 
ances were  made  on  a  good  and  valid  consideration  and  without 
intent  to  defraud  plaintiff. 

We  are  not  satisfied  with  the  decision  of  the  learned  justice, 
nor  with  the  finding  of  fact  on  the  subject  of  fraudulent  intent. 

When  the  ten  flat  houses  in  Halsey  street  were  purchased 
by  the  defendant  Wysiecki,  who  paid  the  consideration, 
taking  the  title  in  the  name  of  his  cousin  Von  Warzewska, 
she  became  the  owner,  and  no  interest  cognizable  either  in  a 
court  of  law  or  equity  vested  in  Wysiecki.  (Real  Prop. 
Law  [Consol.  Laws,  chap.  50;  Laws  of  1909,  chap.  52], 
§  94.)  When  the  remaining  sixteen  houses  were  conveyed  by 
Wysiecki  to  Von  Warzewska,  she  became  the  absolute  owner 
thereof,  and  as  to  these  also  no  interest  remained  in  defendant 
Wysiecki  cognizable  either  in  a  court  of  law  or  equity.  (Real 
Prop.  Law,  §§  91,  92,  93,  242;  Sturtevant  v.  Sturtevant,  20 
N.  Y.  39.)  Von  Warzewska  became  what  the  real  estate 
interests  have  denominated  a  dummy,  which  term  has  become 
well  recognized  to  mean  a  person  who  holds  the  legal  title 
to  real  property  under  a  moral  obligation  to  recognize  another 
as  the  owner.  Originally,  such  moral  obligation  was  a  trust 
which  would  be  executed  by  a  decree  in  chancery.  (1  Spence 
Jurisdiction  of  the  Court  of  Chancery,  495.)  But  this  the 
statutes  above  cited  now  prevent.  Sometimes  if  there  is  an 
oral  agreement  to  reconvey,  void  under  the  Statute  of  Frauds 
because  not  in  writing,  partial  performance  by  the  plaintiff 
may  enable  a  court  of  equity  to  enforce  a  reconveyance  in 
order  to  prevent  a  fraud.  {McKinley  v.  Hessen,  202  N.  Y. 
24.)  But  it  was  not  intended  by  this  decision,  although  it 
seemed  to  legalize  the  dummy,  to  nullify  the  Statute  of  Frauds 
or  judicially  repeal  section  242  of  the  Real  Property  Law,  and 
it  is  still  the  law  that  the  grantee  takes  the  whole  title,  both 
legal  and  equitable.  We  mean  by  an  equitable  title,  as  we 
now  use  the  term,  one  which  is  enforcible  in  a  court  of 
equity.  Nevertheless,  a  moral  obligation  may  exist  which  is 
not  enforcible  either  in  law  or  equity,  and  which  may  be  a 
good  consideration  for  a  promise  or  conveyance.  (Davis  v. 
Graves,  29  Barb.  480;  Dunn  v.  Whalen,  21  N.  Y.  Supp.  869; 
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Moore  Fraud.  Conv.  chap.  14,  §  9;  Holden  v.  Bumham,  2  Hun, 
678.)  A  familiar  instance  is  a  moral  obligation  to  pay  a  debt 
barred  by  the  Statute  of  Limitations  (Code  Civ.  Proc.  §  395; 
Levy  V.  Popper,  106  App.  Div.  394;  aflfd.,  186  N.  Y.  600), 
or  bankruptcy.  {Dusenbury  v.  Hayt,  63  N.  Y.  S21.)  The 
opinion  of  the  learned  justice  shows  that  it  is  upon  this 
principle  that  he  held  that  the  conveyance  of  the  twenty-six 
parcels  by  defendant  Von  Warzewska  to  defendant  Wysiecki 
was  not  in  fraud  of  plaintiff's  demand. 

But  we  think  the  fact  was  overlooked  that  the  claim  of  the 
plaintiff  grew  out  of  the  ownership  of  the  property.  The 
defendant  Von  Warzewska  was  Uable  to  plaintiff  because, 
and  only  because,  she  was  the  legal  owner  of  the  property. 
The  doctrine  on  which  the  learned  justice  rested  the  decision 
of  this  case  is  founded  on  the  theory  that  the  moral  obliga- 
tion to  reconvey  is  superior  to  the  obUgation  to  satisfy  her 
own  personal  debts.  Even  the  rule  would  not  apply  if  the 
dunamy's  apparent  ownership  of  the  property  gave  her  a 
credit  which  induced  the  creditor  to  trust  her.  {Bvdd  v. 
Aikinson,  30  N.  J.  Eq.  530;  Beasan  v.  Eveland,  26  id.  468; 
Fritz  V.  Warden,  20  App.  Div.  241.)  And  the  rule  itself  does 
not  prevail  in  some  jurisdictions.  {Chapin  v.  Pease,  M) 
Conn.  69.)  Certain  obligations  and  liabiUties  are  apt  to  attach 
to  the  ownership  of  real  property;  and  when  one  conveys  to 
another  to  hold  on  a  secret  trust,  he  must  contemplate  the 
probability  that  his  grantee  may  incur  such  liabiUties.  To 
such  liabiUties,  certainly  those  growing  out  of  occupation  by  a 
tenant,  it  is  but  just  to  hold  that  the  obUgation  to  reconvey  is  sub- 
ject.  Although  the  Real  Property  Law  (§  265)  provides  that 
in  cases  like  this  the  question  of  fraudulent  intent  is  one  of 
fact,  yet  if  a  debtor  conveys  all  his  property  without  consid- 
eration, the  inference  of  fraud  naturally  and  necessarily  follows. 
The  case,  therefore,  turns  on  the  question  of  a  consideration  for 
the  transfer.  The  consideration  is  a  moral  obUgation  only. 
Its  sufficiency  must  be  brought  to  the  test  of  moral  con- 
siderations. Is  it  in  accord  with  equity  and  good  conscience 
that  the  conveyance  should  prevail  against  plaintiff?  If  not, 
there  is  no  moral  obUgation  to  convey  superior  to  plaintiff's 
claim.  To  that  extent,  therefore,  the  conveyance  does  not 
rest  on  a  moral  obUgation.    The  defendant  Wysiecki  coft- 
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veyed  the  legal  title  to  Von  Warzewska.  This  carried  with  it 
certain  obligations  and  duties  to  tenants.  She  failed  to 
perform  those  duties,  and  out  of  such  failure  the  plaintiflf's 
demand  arose.  It  seems  to  us  that  the  obligation  to  reconvey 
is  limited  by  the  duty  to  make  good  the  loss  suffered  by 
tenants  through  her  fault  as  landlord  while  she  held  the 
title  for  Wysiecki's  benefit.  As  to  the  plaintiff,  therefore, 
the  obligation  does  not  exist,  and  the  conveyance  is  voluntary. 
If  voluntary,  it  must  be  held  fraudulent.  This  conclusion 
is  in  accordance  with  natural  justice,  on  which  all  law  is 
founded.  And  if  we  have  found  no  authorities  directly  for  it, 
neither  have  we  found  any  against  it.  The  use  of  the  dunmiy 
in  perpetrating  frauds  is  prevalent  enough  as  it  is.  It  would 
be  a  more  efficient  agent  for  that  purpose  if  we  should  hold 
that  by  carrying  property  in  the  name  of  a  dummy,  the  secret 
owner  could  hold  it  discharged  from  the  liabilities  which 
attach  to  ownership. 

The  judgment  is  reversed,  the  8th,  9th,  10th,  12th  and  13th 
findings  of  fact  and  the  facts  found  in  the  1st  and  2d  so-called 
conclusions  of  law  in  the  decision  disapproved,  and  a  new 
trial  granted,  costs  to  abide  the  final  award  of  costs. 

Jenks,  p.  J.,  Thomas,  Stapleton  and  Mills,  JJ.,  concurred. 

Judgment  reversed,  the  8th,  9th,  10th,  12th  and  13th 
findings  of  fact  and  the  facts  found  in  the  1st  and  2d  so-called 
conclusions  of  law  in  the  decision  disapproved,  and  a  new 
trial  granted,  costs  to  abide  the  final  award  of  costs. 


Edward  H.  Motjbray,  Respondent,  t;.  G.  &  M.  Improve- 
ment Company,  Appellant. 
Second  Department,  June  22,  1017. 

Real  property  —  restrictiye  covenant  oonstrued  —  when  small  retail 
stores  not  dangerous,  noxious  or  offensive  to  neighboring  inhabit- 
ants —  injunction. 

A  restrictiye  covenant,  which  provides  that  neither  the  purchaser  nor  her 
heirs  or  assigns  will  ever  premit  to  **  be  erected  or  carried  on  or  established 
in  any  manner  whatever  any  slaughter  house,  tallow  chandlery,  smith 
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ahop,  fnmaoe  foundry,  nail  or  other  factory  or  any  manufactory  for 
making  starch,  glue,  varnish,  vitriol,  oil  or  gas  or  for  tanning,  dressing, 
repairing  or  keeping  skins,  hides  or  leather,  or  any  distillery,  brewery 
or  sugar  bakery,  lime  kiln,  coal  yard,  railway  or  other  stable  or  depot 
or  car  house  or  any  manufactory,  trade,  business  or  calling,  which  may 
be  in  anywise  dangerous,  noxious  or  offensive  to  the  neighboring  inhabit- 
ants," does  not  prohibit  the  construction  of  several  small  retail  stores 
with  dwelling  apartments  above,  upon  the  ground  that  they  are  "  noxious 
or  offensive''  so  as  to  warrant  the  court  in  enjoining  their  completion. 
The  meaning  of  such  a  covenant  is  a  question  of  law  and  no  business 
is  '*  dangerous,  noxious  or  ofFensive  "  unless  it  is  so  in  the  same  manner 
that  t^e  prohibited  trades  are. 

Appeal  by  the  defendant,  G.  &  M.  Improvement  Company, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff;  entered  m  the  office  of  the  clerk  of  the  coimty  of  Kings 
on  the  16th  day  of  June,  1916,  upon  the  decision  of  the  court 
after  a  trial  at  the  Kings  County  Special  Term. 

The  judgment  enjoined  the  completion  of  certain  buildings  in 
Underhill  avenue  on  the  ground  that  they  were  erected  in  vio- 
lation of  a  restrictive  covenant  and  directed  the  removal  of  the 
part  thereof  actually  constructed. 

Lynn  C.  Norris  [Edward  M.  Perry  with  him  on  the  brief], 
for  the  appellant. 

Alfred  G.  Reeves  [Alexander  S.  Rowland  and  WiUiam  P. 
DaJJUm  with  him  on  the  brief],  for  the  respondent. 

Blacemar,  J.: 

The  plaintiff  has  obtained  a  judgment  enjoining  the  defend- 
ant from  completing  the  construction  of  certain  buildings 
on  Underhill  avenue,  designed  to  be  used  as  retail  stores, 
and  directing  it  to  forthwith  remove  them.  The  judgment 
is  based  on  a  finding  that  the  erection  of  such  buildings 
violates  a  restrictive  covenant  which  reads  as  follows:  "  And 
the  said  party  of  the  second  part  for  herself,  her  heirs  and 
assigns  doth  hereby  covenant  to  and  with  the  said  City  of 
Brooklyn,  its  successors  or  assigns  that  neither  the  said  party 
of  the  second  part  nor  her  heirs  or  assigns  will  ever  permit 
any  building  at  any  time  to  be  erected  or  remain  on  said 
lot  within  five  feet  of  Underhill  Avenue,  Butler  Street,  nor 
Butler  Place  respectively,  nor  unless  it  be  constructed  of 
brick,  stone  or  iron  and  at  least  thirty  feet  high  from  side- 
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walk  to  cornice  with  metallic  or  slate  roof,  nor  shall  there  at 
any  time  be  erected  or  carried  on  or  established  in  any  manner 
whatever  any  slaughter  house,  tallow  chandlery,  smith  shop, 
furnace  foimdry,  nail  or  other  factory  or  any  manufactory 
for  making  starch,  glue,  varnish,  vitriol,  oil  or  gas  or  for 
tanning,  dressing,  repairing  or  keeping  skins,  hides  or  leather, 
or  any  distillery,  brewery  or  sugar  bakery,  lime  kiln,  coal 
yard,  railway  or  other  stable  or  depot  or  car  house  or  any 
manufactory,  trade,  business  or  calling,  which  maybe  in  anywise 
dangerous,  noxious  or  offensive  to  the  neighboring  inhabitants." 

When  the  action  was  tried  the  buildings  were  incomplete; 
but  their  intended  use  was  plainly  indicated  by  the  plans 
filed,. and  it  is  conceded  that  they  were  designed  to  be  and 
would  be  used  as  retail  stores  with  dwelling  apartments 
above.  It  is  not  contended  that  the  buildings  or  the  use  to 
which  they  were  to  be  put  fell  within  the  class  of  structures 
or  uses  prohibited  by  express  naming;  but  it  was  claimed  by 
the  plaintiff  and  foimd  by  the  court  that  they  were  being 
built  in  violation  of  the  concluding  clause  of  the  restrictive 
covenant,  in  that  they  were  in  some  wise  dangerous,  noxious 
or  offensive  to  the  neighboring  inhabitants.  There  might  be 
a  somewhat  arbitrary  classification  of  different  kinds  of  business 
as  dangerous  or  not  to  neighboring  inhabitants,  but  in  any 
such  classification  a  small  retail  store  would  hardly  fall.  The 
word  "  noxious,"  whose  derivation  and  use  suggest  that 
which  causes  or  tends  to  cause  injury,  especially  to  health  or 
morals,  could  not  be  properly  applied  to  a  small  retail  store. 

It  is  obvious  that  if  the  covenant  were  confined  to  pro- 
hibiting any  manufactiuing  business  or  calling  described 
by  the  adjective  "  offensive,"  it  would  be  too  indefinite  and 
imcertain  for  practical  enforcement.  Individual  taste  deter- 
mines what  is  offensive,  and  the  saying,  de  gustihus  non  est 
disputandum,  might  almost  rank  as  a  legal  maxim.  The 
adjective  has  direct  relation  to  the  person  whose  tastes  are 
consulted,  and  a  delicate,  supersensitive  organization  might 
take  deep  offense  from  that  which  would  be  a  matter  of 
indifference  to  one  of  coarser  fibre. 

But,  fortimately,  the  covenant  contains  more  than  these 
adjectives.  It  specifies  a  number  of  factories  and  businesses 
which  are  prohibited;  and  then,  because  there  may  be  others 
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unenumerated  which  would  after  the  same  manner  affect 
the  neighboring  inhabitants,  it  contains  a  general  clause 
in  which  the  adjectives  are  used.  It  specifies  kinds  of  business 
which  grossly  offend  the  senses  of  smell  and  hearing,  and 
others,  like  railway  depots  or  car  bams,  which  not  only  offend 
these  senses  but  introduce  a  peculiar  element  of  danger  in 
the  use  of  the  streets.  The  general  clause  is  meant  to  pro- 
hibit other  kinds  of  business  which  are  dangerous,  noxious 
or  offensive  in  the  same  manner  as  those  specified  are.  This 
is  the  doctrine  noacUur  a  aociia.  And  there  is  no  more  useful 
canon  of  interpretation.  The  meaning  of  this  covenant  is 
purely  a  question  of  law;  and  no  business  is  dangerous,  noxious 
or  offensive  unless  it  is  so  in  the  same  manner  that  the.  pro- 
hibited trades  are.  But  a  retail  store  is  neither  dangerous 
to  the  neighboring  inhabitants,  as  for  instance  a  railway  depot 
or  car  house,  nor  is  it  noxious  as  a  manufactory  for  making 
vitriol,  oil  or  gas,  or  offensive  as  a  slaughterhouse,  tallow 
chandlery,  furnace  foundry,  nail  or  other  factory;  and  so  the 
comparison  might  be  carried  on  with  all  the  prohibited 
industries.  The  respondent  treats  the  question  very  gingerly, 
and  suggests  that  the  doctrine  naacUur  a  aociia  is  satisfied  by 
comparing  a  retail  store,  as  for  instance  grocery  store  or  drug 
store,  with  a  manufactory  for  tanning,  dressing,  repairing  or 
keeping  skins,  hides  or  leather,  italicizing  the  word  ''  keeping." 
Probably  the  most  common  use  of  land  in  a  large  city,  next 
after  dwellings  and  apartments,  is  for  the  erection  of  retail 
stores,  and  if  it  had  been  intended  to  forbid  such  use,  stores 
would  have  been  prohibited,  or  the  use  confined  to  dwelling?. 
We  do  not  think  that  a  small  retail  store,  or  nine  of  them, 
is  forbidden  by  the  covenant  in  question,  and  this  view 
seems  to  be  in  accord  with  the  authorities.  We  cite  a  few 
cases  illustrating  the  method  used  by  the  courts  in  inter- 
preting covenants  restricting  the  use  of  land:  Bigga  v.  Sea 
Gate  Aaaodation  (211  N.  Y.  482);  Rowland  v.  MiUer  (139 
id.  93);  Kitching  v.  Brawn  (180  id.  414);  Tobey  y.  Moore 
(130  Mass.  448).  The  cases  cited  by  the  respondent,  i.  e., 
Reynolda  v.  Cleary  (61  Him,  590);  Goodrich  v.  Pratt  (114  App. 
Div.  771);  Simona  v.  Mutual  Conatruction  Co.  (132  id.  719); 
Dieterlen  v.  Miller  (114  id.  40),  are  all  cases  which  involve! 
the  question  whether  covenants  similar  to  the  one  under 
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consideration  rendered  the  title  unmarketable.  These  are 
not  precedents  controlling  the  question  involved  in  this  case. 
One  purchasing  real  property  should  not  be  subjected  to  the 
reasonable  probability  of  being  involved  in  a  law  suit  over  the 
meaning  and  force  of  a  covenant.  Uncertainty  destroys  market- 
ability; but  an  injimction  cannot  be  based  on  an  uncertainty. 

It  was  pressed  upon  us  on  the  argument  that  the  judg- 
ment rested  on  findings  of  fact  that  the  stores  were  in  some 
wise  dangerous^  noxious  or  offensive  to  the  neighboring 
inhabitants,  and  that  such  finding  rested  securely  on  the 
evidence  of  such  inhabitants,  who  surely  knew  what  was 
dangerous,  noxious  or  offensive  to  them.  The  argument 
fails  to  consider  that  the  duty  rests  on  the  court,  and  not  on 
the  neighboring  inhabitants,  to  interpret  the  meaning  of  these 
adjectives.  Neither  the  evidence  nor  the  findings  of  fact, 
other  than  those  involving  conclusions  of  law,  support  the 
conclusion  that  these  stores  violate  the  covenant,  or  are  in 
any  wise  dangerous,  noxious  or  offensive  to  the  neighboring 
inhabitants  within  the  meaning  of  these  words  properly 
defined  according  to  their  relation  to  the  covenant  as  a  whole. 

The  judgment  is  reversed,  with  costs;  the  20th,  26th, 
27th,  28th,  29th,  31st,  33d,  34th,  35th,  37th,  38th,  the  last 
sentence  in  the  46th,  and  the  49th  findings  of  fact,  and  the 
1st,  2d,  3d,  4th,  5th,  6th,  8th  and  9th  conclusions  of  law 
contained  in  the  decision  are  reversed  and  disallowed;  and  the 
18th,  32d,  33d,  34th,  37th  and  38th  findings  of  fact,  and  the 
3d,  4th,  5th,  6th  and  7th  conclusions  of  law  proposed  by 
defendant  are  found,  and  judgment  directed  for  the  defendant 
dismissing  the  complaint  on  the  merits,  with  costs. 

Jenks,  p.  J.,  Thomas,  Stapleton  and  Rich,  JJ.,  concurred. 

Judgment  reversed,  with  costs;  the  20th,  26th,  27th,  28th, 
29th,  31st,  33d,  34th,  35th,  37th,  38th,  the  last  sentence 
in  the  46th,  and  the  49th  findings  of  fact,  and  the  1st,  2d, 
3d,  4th,  5th,  6th,  8th  and  9th  conclusions  of  law  contained 
in  the  decision  reversed  and  disallowed;  and  the  18th,  32d, 
33d,  34th,  37th  and  38th  findings  of  fact,  and  the  3d,  4th, 
5th,  6th  and  7th  conclusions  of  law  proposed  by  defendant, 
found,  and  judgment  directed  for  the  defendant  dismissing 
the  complaint  on  the  merits,  with  costs. 
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Adolph  C.  Hottenroth,  Respondent;  v.  Robert  K.  Mickey 
and  General  Aeronautic  Company,  Appellants. 

Second  Department,  June  27,  1017. 

Fraud  —  action  for  fraudulent  miBrepresentationfl  inducing  transfer 
of  notes  and  stock  —  evidence  —  oral  testimony  to  establish 
inducements  leading  up  to  agreement  in  writing. 

Action  to  recover  damages  for  alleged  fraudulent  misrepreeentations  indadng: 
plaintiff  to  deliver  to  defendant  certain  notes  and  stock. 

Hdd,  that  a  verdict  in  favor  of  the  plaintiff  is  against  the  weight  of  the 
evidence. 

Oral  testimony  to  show  outside  inducements  leading  up  to  an  agreement 
in  writing  are  subject  to  the  infirmity  that,  in  proportion  to  their  relative 
importance,  it  is  unlikely  that  matters  of  real  moment  would  be  suffered 
to  remain  in  parol,  especially  where  the  beneficiary  of  such  promises  is 
an  experienced  attcmey-at-law. 

Appeal  by  the  defendants,  Robert  K.  Mickey  and  another, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the  plain- 
tiff, entered  in  the  office  of  the  clerk  of  the  county  of  Nassau 
on  the  16th  day  of  November,  1916,  upon  the  verdict  of  a 
jury,  and  also  from  an  order  entered  in  said  clerk's  .office 
on  the  8th  day  of  December,  1916,  denying  defendants' 
motion  for  a  new  trial  made  upon  the  minutes. 

Action  to  recover  damages  for  alleged  false  and  fraudulent 
misrepresentations  by  means  of  which  plaintiff  was  induced  to 
deliver  to  defendant  certain  notes  and  corporate  stock. 

Charles  Hobby  Basaford  [LfOuis  F.  Reed  with  him  on  the 
brief],  for  the  appellants. 

Louis  0.  Van  Doren  [Herrick  McClerUhen  with  him  on  the 
brief],  for  the  respondent. 

S.  P.  HenshaWy  for  trustee  in  bankruptcy  of  General 
Aeronautic  Company. 

Per  Curiam: 

On  the  disputed  issue  as  to  the  preparation  of  the  letter 
of  January  seventeenth  (Exhibit  B)  and  of  January  twenty- 
seventh  (Exhibit  C),  it  must  be  held  that  the  plaintiff  did 
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join  in  dictating  them.  This  leaves  an  important  stock 
transaction  carefully  discussed,  considered  and  formulated 
without  putting  down  any  of  the  promises  and  representa- 
tions which  plaintiff  says  were  the  moving  inducements, 
and,  if  made,  were  of  vital  importance  to  him.  Afterwards 
plaintiff  sou^t  to  recapitulate  such  representations  claimed 
to  have  been  made  in  former  conversations  by  the  letter 
Exhibit  D.  Mr.  Mickey's  letter  in  reply  (Exhibit  E)  was 
an  instant  denial  and  repudiation  of  all  such  alleged  conditions 
or  promises,  with  a  request  that  plaintiff  answer  whether  his 
interest  could  only  be  taken  on  the  written  terms  of  defend- 
ant's earlier  letter  and  plaintiff's  acceptance.  Plaintiff  then 
consummated  the  exchange,  reaffirming  his  prior  acceptance, 
saying:  "  My  answer  was  and  is  imequivocably  yes;  my 
acceptance  stands,  and  so  do  your  promises  and  representa- 
tions on  which  it  was  based."  In  this  exchange  of  letters  the 
representations  thus  attributed  to  Mr.  Mickey  are  rejected  at 
the  first  statement  of  their  terms.  Oral  testimony  to  show 
outside  inducements  leading  up  to  an  agreement  in  writing 
are  subject  to  the  infirmity  that  in  proportion  to  their  relative 
importance  it  is  unlikely  that  matters  of  real  moment  would 
be  suffered  to  remain  in  parol.  Especially  does  this  con- 
sideration weigh  where  the  beneficiary  of  such  promises  is 
an  experienced  attorney  at  law.  In  addition  to  the  natural 
tendency  to  exaggerate  and  heighten  verbal  statements  coming 
from  a  biased  memory,  we  must  regard  the  quick  written 
denials  made  at  the  time.  A  verdict,  as  this  was,  necessarily 
based  on  such  doubtful  testimony,  must  be  held  to  be  against 
the  decided  weight  of  the  evidence. 

The  judgment  and  order    should,  therefore,  be  reversed 
and  a  new  trial  granted,  costs  to  abide  the  event. 

Jenks,  p.  J.,  Thomas,  Stapleton,  Putnam  and  Blackmar, 
JJ.,  concurred. 

Judgment  and  order  reversed  and  new  trial  granted,  costs 
to  abide  the  event. 
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Helen  L.  Pollttzer,  Respondent,  v.  Wiluam  S.  Pollttzer, 

Appellant. 

Second  Department,  June  27,  1917. 

Husband  and  wife -- separation  —  efEeet  of  former  Judirmont  of 
limited  separation  —  findinips  necessary  before  entrj  of  subseqaent 
Judgment  for  permanent  separation. 

Where,  in  an  action  for  a  separation  firom  bed  and  board  forever,  the  trial 
court  finds  as  a  matter  of  law  that  the  plainti£F  is  entitled  to  a  judgment 
of  separation  for  a  period  of  one  year  and  that  the  parties  or  either  ci 
them  may  after  the  expiration  of  said  period  apply  to  the  court  to  have 
such  judgment  made  permanent,  modified  or  discharged,  the  court,  after 
the  expiration  of  the  judgment  for  one  year,  has  no  authority  to  enter  a 
judgment  permanently  separating  the  parties,  without  permitting  the 
presentation  of  new  findings  upon  all  of  the  evidence. 

In  such  an  action  the  power  of  the  trial  court  is  limited  to  dismissing  the 
complaint,  or  granting  a  judgment  for  a  separation  from  bed  and  board 
forever,  or  for  a  limited  time,  as  the  evidence  may  warrant. 

After  the  judgment  for  one  year  entered  in  this  case  had  been  fully  executed 
and  had  ceased  to  exist  by  its  own  limitation,  the  parties  were  left  exactly 
where  they  were  prior  to  its  rendition  and  i)OS6ess  the  same  legal  rights 
as  to  a  separation  from  bed  and  board  forever,  that  they  possessed  when 
the  action  was  commenced. 

In  actions  for  separation  the  Code  of  Civil  Procedure  provides  for  the 
kind  of  judgment  and  gives  no  authority  to  the  court  to  reserve  any 
question  or  to  modify  or  change  the  judgment  entered,  except  to  revoke 
the  same  as  authorized  by  section  1767. 

Appeal  by  the  defendant,  William  S.  Pollitzer,  from  an 
order  of  the  Supreme  Court,  made  at  the  Kings  County  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  6th  day  of  March,  1917. 

Wales  F.  Severance^  for  the  appellant. 

Jvlivs  Henry  Cohen,  for  the  respondent. 

Rich,  J.: 

The  defendant  appeals  from  an  order  of  the  Special  Term 
denying  his  motion  to  set  aside  a  judgment  of  separation 
from  bed  and  board  for  one  year^  entered  herein  on  November 
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5,  1915,  and  from  what  the  appellant  characterizes  as  a  second 
judgment  by  which  it  was  "  Ordered,  adjudged  and  decreed, 
that  the  said  plaintiff  and  defendant  be  permanently  separated 
from  bed  and  board,"  and  denying  his  request  to  be  allowed 
to  submit  proposed  findings  upon  which  a  new  judgment 
should  be  entered  in  accordance  with  such  findings.  The 
motion  was  based  upon  the  ground  that  the  so-called  second 
judgment  was  a  final  judgment,  based  in  part  upon  additional 
evidence,  without  any  additional  findings  of  fact  showing  upon 
what  facts  the  determination  was  based,  the  contention  being 
that  at  the  end  of  the  year's  separation  decreed  by  the  first 
judgment  the  parties  came  before  the  court  and  presented 
additional  evidence  tending  to  establish  that  the  plaintiff 
was  entitled  to  a  separation  from  bed  and  board  forever,  and 
that  findings  of  fact  based  upon  the  whole  evidence  should 
then  have  been  made  as  a  basis  for  the  final  judgment.  This 
is  a  statutory  action,  and,  as  was  held  in  Ackerman  v.  Acker- 
man  (200  N.  Y.  72,  76):  "The  courts  of  this  State  have  no 
common-law  jurisdiction  over  the  subject  of  divorce,  and  their 
authority  is  confined  altogether  to  the  exercise  of  such  express 
and  incidental  powers  as  are  conferred  by  the  statute." 

The  provisions  of  the  statute  governing  actions  for  a  separa- 
tion from  bed  and  board  are  contained  in  sections  1762-1767 
of  the  Code  of  Civil  Procedure.  Section  1762  provides  that 
an  action  may  be  maintained  '^  to  procure  a  judgment, 
separating  the  parties  from  bed  and  board,  forever,  or  for  a 
limited  time."  Section  1767  provides  that  after  a  judgment 
of  separation  forever  or  for  a  limited  period  has  been  granted, 
upon  satisfactory  evidence  of  the  reconciliation  of  the  parties, 
the  court  may  revoke  the  judgment,  subject  to  such  regula- 
tions and  restrictions  as  the  court  sees  fit  to  impose. 

The  complaint  is  not  printed  in  the  record,  but  it  must  be 
assimied  that  it  is  the  ordinary  complaint  for  a  separation 
from  bed  and  board  forever.  The  issues  formed  by  the 
service  of  the  answer  coming  before  the  court  for  trial,  and 
evidence  being  given  of  the  facts  constituting  the  alleged  cause 
of  action,  the  power  of  the  trial  court  was  limited  to  dismiss- 
ing the  complaint  or  granting  a  judgment  for  a  separation  from 
bed  and  board  forever,  or  for  a  limited  time,  as  the  evi- 
dence established  the  rights  of  the  parties  to  be.    The  evidence 

Digitized  by  V^OOQ IC 


746  POLUTZBR  V.  POLLTTZER. 

Second  Department,  Jane,  1917.  [VoL  178. 

taken  upon  the  trial  did  not  seem  to  satisfy  the  trial  court  of 
plaintiff's  right  to  separation  forever,  for  he  found  as  a  con- 
clusion of  law  '^  That  the  said  plaintiff  is  entitled  to  judgment 
against  the  defendant,  that  the  said  plaintiff  and  defendant  be 
separated  from  bed  and  board  for  a  term  or  period  of  one 
year  from  and  after  the  18th  day  of  October,  1915,  provided, 
however,  that  the  parties  or  either  of  them,  may  after  the 
expiration  of  said  period  of  one  year  from  and  after  said 
18th  day  of  October,  1915,  apply  to  this  court,  to  have  such 
judgment  made  permanent,  modified  or  discharged."  Upon 
the  entry  of  this  judgment  the  power  and  authority  of  the 
court  was  exhausted,  and  there  was  nothing  to  make  per- 
manent, modify  or  discharge.  The  judgment  was  permanent 
for  its  full  term  of  one  year,  had  been  fully  executed  and 
had  ceased  to  exist  by  its  own  limitation,  and  the  parties 
were  left  exactly  where  they  were  prior  to  its  rendition  and 
possessed  the  same  legal  rights  as  to  a  separation  from  bed 
and  board  forever  that  they  possessed  when  the  action  was 
commenced.  {Murdoch  v.  Murdoch,  148  App.  Div.  564.) 
Had  the  judgment  of  separation  from  bed  and  board  been 
forever,  it  might  have  been  revoked  at  the  end  of  the  year, 
if  the  parties  had  in  the  meantime  become  reconciled,  imder 
the  provisions  of  section  1767  of  the  Code,  and  the  evident 
purpose  and  desire  of  the  trial  court  thus  accomplished  with- 
out presenting  the  awkward  situation  now  existing.  At  the 
expiration  of  the  year,  no  reconciliation  having  been  effected 
in  the  meantime,  the  plaintiff  could  have  commenced  a  new 
action  for  a  separation  from  bed  and  board  forever  upon  the 
same  facts  involved  in  the  action  in  which  the  year's  separa- 
tion was  decreed  {Murdoch  v.  Murdoch,  supra),  or  the  parties 
could  have  voluntarily  appeared  and  agreed  that  such  action 
should  be  regarded  as  still  pending,  and  that  the  evidence 
taken  therein  should  be  treated  as  having  been  given  in  such 
new  action,  but  new  findings  would  be  necessary  before  the 
entry  of  judgment.  The  same  results  would  follow  if  we 
were  to  adopt  the  proposition  contended  for  by  the  respondent, 
and  regard  the  action  as  still  pending  and  the  evidence  given 
therein  as  before  the  court.  (Code  Civ.  Proc.  §  1022.)  The 
respondent  contends  that  no  new  evidence  was  given,  but 
this  contention  must  be  overruled,  the  judgment  twice  declar- 
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ing  to  the  contrary.  She  contends  also  that  the  decision  last 
entered  is  not  a  judgment,  but  an  order.  Its  language  shows 
that  this  contention  is  without  merit,  but,  treating  it  as  an 
order  modifying  the  former  judgment,  we  have  an  order 
which  it  was  not  within  the  power  of  the  court  to  make,  as 
the  judgment  had  by  its  own  terms  ceased  to  exist.  The 
authorities  cited  by  the  respondent  are  not  in  point  and 
have  no  controlling  apphcation  to  the  facts  presented  by  this 
record.  They  all  deal  with  the  subject  of  alimony,  and 
are  nearly  all  actions  for  an  absolute  divorce,  in  which  such 
questions  may  be  reserved  or  in  which  the  judgment  may 
provide  for  a  later  application  to  modify  or  change,  imder 
the  statutory  provisions  applicable  to  that  class  of  actions; 
but  in  actions  for  separation  the  Code  provides  the  kind  of 
judgment  that  may  be  entered,  and  gives  no  authority  to  the 
court  to  reserve  any  question  or  to  modify  or  change  the 
judgment  entered,  except  to  revoke  the  same  as  authorized 
by  section  1767.  It  is  said  in  the  opinion  of  the  learned 
court  at  Special  Term  that  if  the  first  judgment  was  wrong 
for  any  reason  arising  from  an  error  in  determining  the  facts 
or  law  applicable  thereto,  or  as  an  unauthorized  reservation 
of  power  to  modify,  the  judgment  should  have  been  reviewed 
by  appeal.  I  do  not  concur  in  this  opinion.  The  appellant 
seems  to  have  been  satisfied  with  the  adjudicated  separation 
for  one  year,  but  he  now  faces  an  entirely  different  situation, 
without  any  findings  of  fact  advising  him  upon  what  additional 
facts  the  trial  court  relied  in  granting  a  judgment  of  separa- 
tion from  bed  and  board  forever;  he  is  deprived  of  the  right 
to  review  upon  the  merits  unless  such  right  is  secured  to 
him  through  granting  the  rehef  he  seeks,  viz.,  vacating  both 
judgments  and  authorizing  him  to  file  requests  to  find,  to  be 
considered  and  acted  upon;  and  requiring  new  findings 
embracing  all  of  the  evidence  and  the  entry  thereafter  of  such 
judgment  as  the  trial  court  may  regard  proper  and  warranted. 
The  sole  question  before  the  trial  court  will  be  whether, 
upon  all  of  the  evidence,  a  judgment  of  separation  from  bed 
and  board  forever  is  justified  and  advisable,  and  then,  if 
the  defendant  is  not  satisfied,  he  can  obtain  a  review  upon 
appeal. 
The  order  must  be  reversed,  and  the  defendant's  motion. 
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ID  SO  far  as  it  relates  to  the  judgment  of  January  2,  1917, 
granted,  without  costs. 

Jenks,  p.  J.,  Thomas,  Stapleton  and  Mills,  JJ.,  concurred. 

Order  reversed  and  defendant's  motion,  in  so  far  as  it  relates 
to  the  judgment  of  January  2,  1917,  granted,  without  costs. 


Joseph  H.  Doud,  Appellant,  v.  The  Huntington  Hebrew 
CoNOREOATiON  OP  HuNTiNGTON,  N.  Y.,  Respondent. 

Seoond  I>epartment,  Jane  37, 1917. 

Tax  —  eonfltitational  law  —  sale  of  land  of  one  person  to  satisfy 
debt  of  another  void  —  limitation  of  aetion  of  ejeetnient  to 
reeover  possession  of  lands  eonveyed  under  void  tax  sale  —  Tax 
Law,  section  182,  construed. 

A  sale  of  the  land  of  one  person  to  satisfy  a  tax  assessed  against  another 
is  void  and  oannot  be  validated  by  a  legislative  act. 

The  limitation  of  actions  for  the  oanoellation  of  a  void  tax  sale  under 
section  132  of  the  Tax  Law,  is  applicable  to  an  action  of  ejectment,  and 
the  statute  begins  to  run  when  the  tax  deed  is  recorded  or  the  holder 
of  the  tax  title  enters  into  actual  possession. 

A  tax  sale  void  because  violating  constitutional  limitations  cannot  be  made 
good  by  a  curative  act  of  the  Legislature,  but  a  statute  of  limitations 
makes  a  good  defense  to  one  holding  under  a  tax  deed  when  the  tax  sale 
was  utterly  void  for  jurisdictional  defects  on  constitutional  grounds. 

Appeal  by  the  plaintiff,  Joseph  H.  Doud,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Suffolk  on  the  18th 
day  of  January,  1917,  upon  the  decision  of  the  court  dismissing 
the  complaint  on  the  merits  after  a  trial  before  the  court 
without  a  jury. 

Tlwmaa  Young  [George  T.  Walker  with  him  on  the  brief], 
for  the  appellant. 

S.  LeRoy  Ackerly,  for  the  respondent. 

Blackmar,  J.: 

The  judgment  might  have  been  aflSrmed  upon  the  opinion 
of  the  learned  justice  who  tried  the  case,  except  that  the 
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appellant  urges  upon  us  a  point  which  apparently  was  not 
presented  to  the  court  at  Trial  Term. 

The  point  on  which  the  present  appeal  is  rested  in  that 
the  tax  of  1901,  for  non-payment  of  which  the  land  was  sold 
to  defendant's  grantor,  was,  under  the  law  as  it  then  existed, 
assessed  against  the  person  and  not  the  land;  that  the  assess* 
ment  was  against  Eunice  Baker;  that  the  land  of  Emma 
Baker  was  sold  to  satisfy  the  debt  of  Eunice  Baker,  in  viola- 
tion of  her  constitutional  rights,  and  that  such  sale  cannot 
be  validated  by  any  subsequent  legislative  enactment. 

With  these  propositions  of  law  we  concur.  The  assess- 
ment was  against  the  person  and  not  against  the  land. 
{Hagner  v.  HaU,  10  App.  Div.  581;  affd.,  159  N.  Y.  552.) 
The  sale  was  void  for  jurisdictional  defect,  and  no  legislative 
fiat  can  validate  the  sale  of  the  land  of  Enmia  Baker  to  satisfy 
the  debt  of  Eunice  Baker.  {People  ex  rd.  Boenig  v.  Hegeman, 
220  N.  Y.  118.) 

But  although  no  act  of  the  Legislature  can  validate  the 
sale,  it  is  competent  for  the  Legislature  to  pass  a  statute 
limiting  the  time  within  which  plaintiff  may  maintain  an 
action  attacking  such  sale.  ''  Such  a  statute  will  bar  any 
right,  however  high  the  source  from  which  it  may  be  deduced, 
provided  that  a  reasonable  time  is  given  a  party  to  enforce 
his  right."  {Meigs  v.  Roberts,  162  N.  Y.  371,  378.  See,  also, 
Peterson  v.  Martina,  210  N.  Y.  412;  Bryan  v.  McGurk,  200  id. 
332;  People  v.  Ladew,  189  id.  355.) 

Such  a  Statute  of  Limitations  is  foimd  in  section  132  of  chap- 
ter 908  of  the  Laws  of  1896  (Gen.  Laws,  chap.  24),  known  as 
the  Tax  Law.  This  law,  being  a  codification  of  other  statutes, 
added  thereto  a  provision  in  effect  that  all  such  conveyances 
and  tax  sales  on  which  they  are  based  shall  be  subject  to  can- 
cellation by  reason  of  the  payment  of  such  taxes  or  by  reason  of 
the  levying  of  such  taxes  by  a  town  or  ward  having  no  legal 
right  to  assess  the  land  on  which  they  are  laid,  or  by  reason  of 
any  defect  in  the  proceedings  affecting  the  jurisdiction  upon 
constitutional  grounds,  on  direct  application  to  the  Comp- 
troller, or  in  an  action  brought  before  a  competent  court 
therefor.  Then  follows  a  provision  that  constitutes  a  Statute 
of  Limitations,  as  follows:  "  provided,  however,  that  such 
application  shall  be  made,  or  such  action  brought,  in  the 
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case  of  all  sales  held  prior  to  the  year  eighteen  hundred  and 
ninety-five,  within  one  year  from  the  passage  of  this  act; 
and  in  the  case  of  the  sale  of  eighteen  hundred  and  ninety- 
five  and  of  all  sales  hereafter  held,  that  such  appUcation 
shall  be  made,  or  such  action  brought,  within  five  years  from 
the  expiration  of  the  period  allowed  by  law  for  the  redemption 
of  lands  sold  at  the  particular  sale  sought  to  be  cancelled." 
(See,  also.  Tax  Law  [Consol.  Laws,  chap.  60;  Laws  of  1909, 
chap.  62],  §  132.) 

The  relevant  parts  of  these  last  cited  enactments  are, 
first,  that  a  groimd  of  relief  is  a  defect  in  the  proceedings 
affecting  the  jurisdiction  on  constitutional  grounds,  and 
second,  that  the  action  authorized  thereby  must  be  brought 
within  five  years  from  the  expiration  of  the  period  allowed 
by  law  for  redemption. 

The  plaintiff's  cause  of  action  was  barred  by  the  statute, 
which  was  duly  pleaded  in  the  answer.  In  Bryan  v.  McGurk 
(200  N.  Y.  332)  the  Court  of  Appeals  decided  that  such 
limitation  was  apphcable  to  an  action  of  ejectment,  such  as 
the  one  we  are  considering;  and  that  the  statute  begins  to 
run  when  the  tax  deed  is  recorded  or  the  holder  of  the  tax  title 
enters  into  actual  possession.  The  tax  deed  in  this  case  was 
recorded  in  1904;  the  defendant  went  into  possession  there- 
imder  in  1907,  and  the  action  was  begun  in  1913.  It  is, 
therefore,  barred  by  the  statute. 

The  decision  does  not  trench  on  the  principle  relied  on  by 
plaintiff,  that  a  tax  sale,  void  because  violating  constitutional 
limitations,  cannot  be  made  good  by  a  curative  act.  The 
principle  is  sound  and  must  be  preserved,  but  a  Statute  of 
Limitations  may  be  a  good  defense  to  one  holding  under  a 
tax  deed  when  the  tax  sale  was  utterly  void  for  jurisdictional 
defects  on  constitutional  grounds.  The  distinction  is  settled 
by  abundant  authority,  and  is  in  accord  with  elementary 
principles  of  constitutional  law. 

The  judgment  should  be  affirmed,  with  costs. 

Jenks,  p.  J.,  Thomas,  Stapleton  and  Putnam,  JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Alexander  F.  Voight  and  Martin  Rust,  as  Adminis- 
trators with  the  Will  Annexed  of  the  Estate  of  Andrew 
Rust,  Deceased. 

Brooklyn  Trust  Company,  as  Committee  of  the  Property 
of  Ella  V.  Schroeter,  an  Incompetent  Person,  and 
Richard  M.  Cahoone,  as  Special  Guardian  for  Charlotte 
R.  Thomas,  an  Infant,  Appellants;  Alexander  F.  Voight 
and  Martin  Rust,  as  Administrators  with  the  Will  Annexed, 
and  Others,  Respondents. 

Second  Department,  March  80, 1917. 

WiU  construed  —  when  payment  to  descendants  per  capita  and 
not  per  stirpes  —  rules  of  construction  —  use  of  words  "lawful 
descendants  "  and  "  issue." 

A  testator  devised  the  proceeds  of  certain  property  in  trust  for  the  heneflt 
of  his  daughter  during  her  life  and  provided  that  at  her  death  the 
prinoipal  should  be  paid  ''  to  her  lawful  descendants.'*  ProvisionB  of 
the  will  examined,  and  hdd,  that  it  was  the  intention  of  the  testator  from 
the  use  of  the  words  "  lawful  descendants  "  that  payment  should  be  made 
to  such  descendants  per  capita  and  not  per  stirpes,  although  in  subsequent 
portions  of  the  will  he  provided  that  the  "  children  "  and  '*  issue  '*  of 
certain  persons  were  to  take  per  stirpes; 

That  a  child  conceived  before  the  death  of  the  person  upon  whose  life  the 
remainder  was  limited  and  bom  thereafter  was  entitled  to  share  in 
such  funds. 

If  in  one  part  of  a  will  a  given  word  or  phrase  is  so  restricted  or  expanded 
by  accompanying  explanation  that  the  word  or  phrase  is  endued  by  the 
testator  with  a  secondary  meaning,  however  eccentric,  the  same  word 
or  phrase  when  again  found  in  the  same  instrument  may  be  given  the 
same  meaning;  but  identity  of  the  word  requiring  construction  with  the 
like  word  elsewhere  in  the  instrument  is  essential  to  the  application  of 
this  doctrine. 

When  having  once  used  for  his  testamentary  purpose  his  own  conception 
of  the  word  *'  issue,"  the  testator  rejects  that  word  in  a  later  portion  of 
the  will,  he  at  least  suggests  the  possibility  that  in  refusing  the  word 
once  used  and  laying  hold  of  another,  he  intended  not  merely  a  departure 
in  expression,  but  a  change  in  purpose,  which  was  substantial. 

Appeal  by  Brooklyn  Trust  Company  as  committee,  and 
another,  from  parts  of  a  decree  of  the  Surrogate's  Court  gf 
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the  county  of  Kings,  entered  in  the  office  of  said  Surrogate's 
Court  on  the  26th  day  of  May,  1916,  settUng  the  accounts 
herein  and  directing  distribution  of  the  estate. 

Francis  L.  Archer^  for  the  appellant  trust  company. 

Richards  Mott  Cahoone,  special  guardian,  appellant  in 
person. 

Moses  J.  Stroock  [Frank  I.  Schechter  with  him  on  the  brief], 
for  the  respondents  Alexander  F.  Voight  and  another,  as 
administrators,  etc. 

Franklin  A.  Rogers ^  for  the  respondent  Theresa  M.  H. 
Halstead. 

Patrick  E.  Callahan^  special  guardian,  for  the  respondents 
John  C.  Halstead  and  another. 

Hugo  H.  Ritterbrisch,  for  the  respondent  John  Andrew  Rust. 

Decree  of  the  Surrogate's  Court  of  Kings  coimty  affirmed 
upon  the  opinion  of  the  surrogate,  with  costs  to  the  respond- 
ents, administrators  c.  t.  a.,  payable  out  of  the  fund  payable 
to  the  descendants  of  Anna  Marguerita  Voight;  with  costs 
to  the  special  guardian,  payable  out  of  the  fund  of  their 
respective  wards;  and  with  costs  to  the  committee,  payable 
out  of  the  fund  of  its  incompetent  person. 

Jenks,  p.  J.,  Thomas,  Stapleton  and  Putnam,  JJ.,  con- 
curred; Cabr,  J.,  not  voting. 

The  following  is  the  opinion  of  the  surrogate: 
Ketcham,  S.: 

The  5th  paragraph  of  the  will  imder  which  this  accounting 
is  made  devises  certain  real  estate  in  trust  to  pay  the  net 
income  thereof  to  the  testator's  son  therein  named  during 
his  life,  and  upon  his  death  to  sell  the  premises,  and  as  to 
one-half  of  the  net  proceeds  of  said  sale  "  to  invest  and  keep 
invested  the  same,  and  to  pay  the  annual  income  thereof  to 
my  said  daughter  Anna  Marguerita  Voight  during  her  life, 
and  at  her  death  to  pay  the  principal  thereof  to  her  lawful 
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descendants."  The  language  quoted  is  the  only  portion  of 
the  will  which  requires  construction.  The  daughter,  Anna 
Marguerita  Voight,  died  before  the  death  of  the  life  bene- 
ficiary first  named,  and  at  the  death  of  such  first  Ufe  beneficiary 
the  lawful  descendants  of  such  daughter  were  Alexander  F. 
Voight,  son;  Theresa  M.  H.  Halstead,  daughter;  Ella  V. 
Schroeter,  daughter;  Charlotte  R.  Thomas,  granddaughter, 
a  child  of  deceased  daughter;  Mignonne  C.  Pelz,  grand- 
daughter, a  child  of  Alexander  F.  Voight;  John  C.  Halstead, 
grandson,  a  child  of  Theresa  M.  H.  Halstead;  Melville 
Schroeter,  grandson,  a  child  of  Ella  V.  Schroeter,  and  an 
imbom  child  of  the  said  Theresa  M.  H.  Halstead,  which 
child  was  subsequently  born  aHve,  and  is  now  known  as 
Chester  A.  Halstead.  One-half  of  the  proceeds  mentioned  in 
the  passage  of  the  will  last  specifically  quoted  is  now  payable 
to  the  lawful  descendants  of  Anna  Marguerita  Voight, 
deceased.  The  question  is  whether  payment  shall  be  to  such 
descendants  per  capita  or  per  stirpes.  Under  a  capital  division 
eight  persons  —  being  children  to  the  number  of  three,  children 
of  living  children  to  the  number  of  four,  and  a  child  of  a 
deceased  child  —  will  take  in  equal  rank  and  portion.  Under 
a  stirpital  division  each  of  the  three  children  who  survived 
the  testator  will  take  one  share,  and  the  child  of  a  deceased 
child  who  has  died  since  the  testator's  death  will  take  one 
share  by  representation.  It  is  aptly  said  in  the  brief  of 
counsel  for  the  trust  company,  as  committee,  that  there 
has  perhaps  never  come  before  this  court  a  will  in  which  there 
have  been  used  all  the  troublesome  words  "  children,"  "  issue," 
"  issue  of  her  body,"  "  heirs  "  and  "  descendants."  In  the 
4th  paragraph  these  provisions  are  found:  There  is  a  gift 
in  remainder  imto  "  the  children  "  of  the  daughter,  Anna 
Marguerita,  who  shall  survive  her.  It  is  also  provided  that 
should  any  of  her  "  children  die  before  her  *  *  *  leaving 
issue  who  shall  survive  her,  *  *  *  then  such  issue  are  to  receive 
the  portion  to  which  their  parent  would  have  been  entitled  if 
living."  It  is  therein  provided  that  if  the  said  daughter 
"  shall  die  leaving  no  such  issue  of  her  body  her  surviving  " 
the  gift  shall  be  "  unto  the  children  of  my  son  John  C.  Rust," 
or,  if  he  be  without  issue  at  the  time  of  the  daughter's  decease^ 
App.  Div.— Vol.  CLXXVIII       48 


Digitized  by  VjOOQIC 


754  Matter  op  Voiqht. 


Second  Department,  March,  1917.  [VoL  178. 

''  to  him,  his  heirs  and  assigns  forever."     In  the  5th  parar- 
graph  there  is  a  gift  of  a  remainder  upon  the  death  of  the  son, 
John,  upon  his  "leaving  issue  him  siuviving/'  to  "such  issue 
and  to  their  heirs  and  assigns  forever/'    It  is  then  provided 
that  if  the  said  son,  John,  "  shall  die  leavingiio  such  issue  him 
surviving,"  then  the  subject  of  the  trust  is  to  be  sold,  and 
one-half  of  the  proceeds  is  to  be  divided  among  five  named 
nephews.    As  to  the  disposition  to  these  nephews  the  following 
is  the  language  of  the  will:   ''  If  at  the  time  of  such  division 
any  one  of  my  said  nephews  shall  be  dead,  then  his  issue,  if 
any,  shall  take  the  same  share  their  parent  would  have  taken 
if  living;  but  if  he  shall  leave  no  issue  him  surviving,  then 
such  one-half  of  the  proceeds  shall  be  divided  among  the 
survivors  of  said  five  above-named  nephews."    By  the  8th 
paragraph  of  the  will  the  residuary  estate  is  given  in  trust  to 
pay  one-half  of  the  income  to  the  son,  John,  and  the  other 
one-half  to  the  daughter,  Anna  Marguerita,  and  the  para- 
graph last  named  proceeds  as  follows:    "  Whenever  either  of 
my  said  children  shall  die  leaving  issue  them  surviving,  my 
executors  shall  pay  over  and  divide  among  such  issue  the  one- 
half  part  of  such  balance  of  my  residuary  estate,  and  so  like- 
wise do  upon  the  death  of  the  other  of  my  said  children; 
should  any  of  my  children  die  without  issue,  and  the  issue  of 
the  other  child  survives  them,  then  I  give  to  such  surviving 
issue  the  whole  of  the  balance  of  my  residuary  estate  per 
capita;  but  should  both  my  said  children  die  leaving  no  issue 
them  surviving,  then  the  rest,  residue  and  remainder  of  my 
estate  shall  be  divided  equally  among  and  between  my  follow- 
ing named  nephews  [here  follow  names].     If  at  the  time  of 
such  division  any  one  of  my  said  nephews  shall  be  dead,  then 
his  issue,  if  any,  shall  take  the  same  share  their  parent  would 
have  taken  if  living;  but  if  he  shall  leave  no  issue  him  sur- 
viving, then  such  one-half  of  the  proceeds  shall  be  divided 
among  the  siu-vivors  of  said  five  above-named  nephews." 
In  the  language  first  quoted  at  the  head  of  this  opinion  the 
words    "  lawful    descendants "    must    receive    their    normal 
meaning  under  which  the  division  will  be  directed  unless 
the  contrary  intent  appears,  however  faintly,  in   the  context 
of  the  will.     It  is  sought  to  discover  such  contrary  intent  by 
the  same  process  which  was  followed  in  Matter  of  Farmers^ 
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Loan  &  Trust  Company  (213  N.  Y.  168).  There  the  word 
"  issue  "  in  the  portion  of  the  will  which  required  construction 
was  given  a  stirpital  meaning,  because  the  same  word  in  other 
portions  of  the  instrument  was  used  with  the  obvious  purpose 
to  produce  such  meaning.  In  the  case  cited  the  opinion  of 
the  court,  by  Judge  Cabdozo,  repeatedly  indicates  that 
the  only  method  there  employed,  and  the  only  rule  there 
annoimced,  were  limited  to  a  comparison  of  separate  portions 
of  a  will  containing  the  identical  word.  Doubtless  the  case 
cited  teaches  that  if  in  one  part  of  a  will  a  given  word  or  phrase 
is  so  restricted  or  expanded  by  accompanying  explanation 
that  the  word  or  phrase  is  endued  by  the  testator  with  a 
secondary  meaning,  however  eccentric,  the  same  word  or 
phrase  when  again  foimd  in  the  same  instrument  may  be 
given  the  same  meaning.  But  identity  of  the  word  requiring 
construction  with  the  like  word  elsewhere  in  the  instrument 
is  essential  to  the  appUcation  of  the  doctrine.  The  case 
cited  contains  no  warrant  for  infusing  the  phrase  "  lawful 
descendants  "  when  used  simpKciter  with  a  meaning  which 
in  the  same  instrument  is  put  upon  the  word  "  issue  "  by  its 
context.  Hence,  if  the  word  "  issue  "  or  the  word  "  descend- 
ants "  has  gained  a  specific  value  in  one  part  of  the  will,  the 
same  word  recurring  in  another  part  may  well  be  of  the  same 
value;  but  where  one  of  these  words  has  been  employed 
with  a  significance  which  is  contributed  wholly  by  its  con- 
text, and  in  another  part  of  the  will  another  word  is  selected, 
without  the  reproduction  of  the  qualifying  expression,  the 
reason  of  the  rule  apparent  in  the  case  cited  vanishes.  When, 
having  once  used  for  his  testamentary  purpose  his  own  con- 
ception of  the  word  "  issue,"  the  testator  rejects  that  word 
in  a  later  portion  of  his  will,  he  at  least  suggests  the  possibility 
that  in  refusing  the  word  once  used  and  laying  hold  of  another, 
he  intended  not  merely  a  departure  in  expression,  which 
would  have  been  utterly  idle,  but  a  change  in  purpose,  which 
was  substantial.  Where  the  word  secondarily  adopted  is 
used  without  the  modifying  language,  which  alone  trans- 
planted the  earlier  word  from  its  essential  meaning,  there  is 
added  evidence  of  a  change  of  intent.  This  argument  would 
seem  to  leave  the  words  "  lawful  descendants "  in  their 
primary  meaning,  even  though  elsewhere  in  the  will  there  were 
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many  and  repeated  instances  of  the  use  of  the  word  "  issue  '' 
in  such  relation  only  as  to  produce  a  direction  for  a  stirpital 
division.    But  it  would  not  be  extravagant  to  say  that  the 
more  frequently  and  resolutely  the  testator  had  used  the 
word  "  issue ''  with  a  stirpital  intent  the  more  abrupt  azid 
significant  would  be  his  employment  of  the  phrase  "  lawful 
descendants  "  in  a  single  contrast  with  his  general  purpose. 
But,  as  suggested  sujyra,  in  the   4th  paragraph  of  the  will 
the  gift  to  "  issue  "  is  of  the  portion  to  which  the  parent  would 
have  been  entitled.      In  the  5th  paragraph  the  gift  to  "  issue  " 
is  to  such  issue  without  definition  of  the  method  of  dis- 
tribution.   Again,  in  the  case  of  the  death  of  a  nephew,  the 
gift  to   "  issue  "  is  of  the  share  of  the  parent.    In  the  8th 
paragraph  the  word  "  issue  "  is  once  used  without  qualification; 
is  again  used  to  effect  a  gift  to  issue  per  capita^  and  finally, 
in  such  fashion  as  to  work  a  gift  to  issue  only  of  the  shm^ 
which  the  parent  of  such  issue  would  have  taken  if  living. 
It  seems  imperative  to  assign  to  the  term  "  lawful  descend- 
ants "  its  intrinsic  meaning  in  a  case  where,  if  it  were  sought 
to  give  it  color  from  the  use  of  the  word  "  issue,"  the  latter 
would  be  foimd  to  have  been  used  with  varying  significance. 
The  conclusion  is  that  by  the  words  "  lawful  descendants  " 
in  the  language  quoted   sujyra  from  the  5th  paragraph  of  the 
will  it  was  intended  that  upon  the  death  of  the  daughter, 
Anna  Marguerita,  the  fimd  therein  involved  was  to  be  paid 
equally  to  her  descendants  per  capita.    Among  the  persons 
entitled  to  a  share  of  such  fimd  is  the  child  conceived  before 
the  death  of  the  person  upon  whose  life  the  remainder  was 
limited  and  bom  thereafter.     {Kane  v.  Odelly  N.  Y.  L.  J. 
March  13,  1916;  MaO&r  of  Farmers'  Loan  &  Trust  Co.,  82 
Misc.  Rep.  330,  336;    Cooper  v.  HeatherUniy  65  App.  Div. 
561;  MarseUis  v.  Thalhimery  2  Paige,  35,  39,  40;  Jenkins  v. 
Freyer,  4  id.  47,  53;  Hone  v.  Van  Schaick,  3  Barb.  Ch.  488, 
508,  509.)    The  decree  will  conform  to  these  views. 
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In  the  Matter  of  Moses  C.  Abuza,  an  Attorney,  Respondent. 

First  Department,  July  13,  1917. 

Attorney-at-law  digbarred  —  aiding  Judgment   debtor  to   conceal 

property. 

Attomey-at-law  disbarred  for  partioipating  in  an  attempt  of  his  client, 
a  judgment  debtor,  to  conceal  from  the  creditor  on  an  examination  in 
supplementary  proceedings  property  belonging  to  the  judgment  debtor 
by  taking  and  keeping  it  in  his  possession  during  the  examination,  by 
allowing  his  client  to  testify  falsely  without  objection  or  protest  and  by 
daimiog  privilege  when  interrogated  imder  oath  concerning  the  transaction. 

DisciPLiNABY  PROCEEDING  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

Einar  Chrysiie,  for  the  petitioner. 

Mo8€s  C.  Abvaaf  respondent  in  person. 

Clarke,  P.  J.: 

Respondent  was  admitted  to  the  bar  in  October,  1912, 
by  the  Appellate  Division,  First  Department,  and  was  prac- 
ticing in  the  First  Judicial  District  at  the  time  of  the  occur- 
rences in  question.  He  was  the  attorney  for  one  Ettinger 
against  whom  a  judgment  had  been  obtained  in  the  case 
of  Lincoln  v.  Ettinger.  On  April  7,  1916,  the  judgment 
debtor  appeared  in  the  City  Court  in  compUance  with  an 
order  directing  his  examination  in  proceedings  supplementary 
to  execution.  At  the  time  the  oath  was  administered  the 
judgment  debtor  wore  a  stick-pin,  ring  and  a  watch  and 
chain.  After  being  sworn  and  before  being  examined  he 
requested  the  attorney  for  the  judgment  creditor  to  delay 
the  examination  until  the  arrival  of  his  attorney,  the  respond- 
ent, which  was  granted.  The  respondent  shortly  thereafter 
reached  the  court  room  and  had  a  conference  with  the  judg- 
ment debtor  who  handed  him  his  watch  and  chain  and  con- 
cealed the  pin  and  ring  upon  his  own  person.  The  examina- 
tion of  the  judgment  debtor  thereafter  proceeded  and  in  the 
course  thereof  testified  as  follows :  "  Q.  Have  you  any  jewelry? 
A.  No,  sir.  Q.  What  became  of  the  chain  you  had  on  your 
vest  at  the  time  you  were  sworn  this  morning?    A.  I  had  no 
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chain  on  my  vest,  I  am  sure  of  that.  I  know  that  I  am 
under  oath.  Q.  Did  you  ever  own  a  watch  and  chain?  A. 
I  can  show  you  a  pawn  ticket  for  one  *  *  *.  Q.  What 
became  of  the  ring  you  had  on  your  finger  at  the  time  you  were 
sworn?    A.  I  had  no  ring  on  my  finger,  I  am  sure  of  that." 

These  answers  were  given  by  the  judgment  debtor  in  the 
immediate  presence  of  the  respondent  who  sat  a  few  feet 
from  him.  Thereafter  the  judgment  debtor  was  brought 
before  the  justice  presiding  at  Special  Term  and  in  the 
presence  of  the  respondent  the  attorney  for  the  judgment 
creditor  informed  the  court  what  had  taken  place.  The 
judgment  debtor  was  thereupon  put  upon  the  stand  and 
having  been  sworn  by  the  justice,  he  denied  imder  oath  that 
he  had  any  of  these  articles  in  his  possession  at  the  time  of 
his  arrival  at  the  court  house.  The  respondent  was  then  put 
upon  the  stand  and  sworn  and  the  justice  inquired  of  him  as 
to  whether  he  had  observed  these  jewelry  articles  on  the 
person  of  his  client.  He  claimed  that  that  was  a  privileged 
commimication.  The  justice  overruled  the  objection,  holding 
that  it  was  not  privileged  as  the  fact  inquired  of  was  observable 
and  not  confidential.  The  respondent  then  produced  the 
watch  and  chain  from  his  pocket  and  the  judgment  debtor 
the  other  articles  of  jewelry.  The  justice  said  that  he  would 
report  the  proceedings  to  the  grievance  committee  of  the 
Bar  Association  with  respect  to  the  respondent's  conduct, 
which  was  thereafter  done. 

It  appears,  therefore,  that  respondent  heard  his  client  twice 
testify  falsely  without  objection  or  protest  and  participated 
in  an  attempt  to  conceal  from  the  creditor  property  belonging 
to  the  judgment  debtor  by  taking  and  keeping  it  in  his 
possession  while  it  was  being  inquired  about  in  a  judicial 
proceeding  and  by  claiming  privilege  when  interrogated  under 
oath  concerning  the  same.  It  is  obvious  that  the  conclusion 
of  the  learned  official  referee  that  the  respondent  was  guilty 
of  unprofessional  conduct  is  correct  and  must  be  approved. 

We  are  of  the  opinion  that  the  respondent  should  be  and 
hereby  is  disbarred. 

Laughmn,  Smith,  Page  and  Shearn,  JJ.,  concurred. 

Respondent  disbarred.    Order  to  be  settled  on  notice. 
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In  the  Matter  of  Louis  Mathot,  an  Attorney,  Respondent. 

First  Department,  July  13,  1917. 

Attomey-at-law  digbarred  —  permitting  client  to  verify  petition 
containing  false  BtatementB. 

Attorney-at-law  disbarred  for  permitting  his  client,  the  plaintiff  in  an 
action  for  divorce,  to  verify  a  petition  containing  a  material  false  state- 
ment to  the  effect  that  she  had  established  a  bona  fide  residence  in  the 
State  of  New  Jersey  and  in  procuring  the  same  to  be  filed  in  the  ofSce 
of  the  clerk  of  the  court  in  said  State. 

Disciplinary  proceeding  instituted  by  the  Association  of 
the  Bar  of  the  City  of  New  York. 

Einar  Chrystie  [John  Neville  Boyle  of  counsel],  for  the 
petitioner. 

Byrnes  &  FeibeL  attorneys  for  the  respondent. 

Clarke,  P.  J.: 

Respondent  was  admitted  to  the  bar  in  September,  1879, 
at  a  General  Term  of  the  Supreme  Court  held  in  Bangs  county, 
and  has  been  and  is  now  practicing  in  the  First  Judicial 
District. 

Mrs.  Lucie  L.  Geissler  wished  to  procure  a  divorce  from 
her  husband  and  learning  the  name,  occupation  and  address 
of  the  respondent  through  an  advertisement  in  a  French 
newspaper  pubUshed  in  New  York  wrote  him  on  the  subject. 
The  respondent  first  met  Mrs.  Geissler  in  November,  1913. 
It  appeared  that  desertion  was  the  only  ground  that  could 
be  urged  as  a  basis  of  divorce.  The  respondent  advised  the 
bringing  of  an  action  in  the  State  of  New  Jersey  and  told 
Mrs.  Geissler  that  she  would  have  to  be  an  actual  bona  fide 
resident  of  New  Jersey  at  the  time  the  action  was  brought. 
He  further  explained  to  her  that  desertion  was  not  groimd 
for  divorce  in  the  State  of  New  York,  but  that  he  thought  she 
could  get  the  divorce  in  the  State  of  New  Jersey  on  that 
ground  and  he  would  recommend  to  her  an  attorney  by  the 
name  of  William  H.  Galloway,  a  New  Jersey  attorney,  because 
he  was  not  familiar  with  the  laws  of  New  Jersey  and  could 
not  personally  prosecute  an  action  in  that  State.  At  this 
time  the  respondent  knew  that  Mrs.  Geissler  was  working  and 
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residing  in  the  city  of  New  York.  Respondent  had  some 
acquaintance  with  a  Mrs.  Coulon  residing  at  Bayonne,  N.  J., 
and  he  accompanied  Mrs.  Geissler  to  the  residence  of 
Mrs.  Coulon  at  Bayonne  and  made  the  parties  acquainted 
and  told  Mrs.  Coulon  that  Mrs.  Geissler  desired  to  have  a 
room  in  Mrs.  Coulon's  house  and  stated  further  that  it  was 
the  intention  of  Mrs.  Geissler  to  commence  an  action  for 
divorce  against  her  husband  and  that  she  wished  to  establish 
her  residence  in  New  Jersey.  Mrs.  Geissler  arranged  with 
Mrs.  Coulon  for  a  room  at  three  dollars  per  week  and  moved 
her  trunk  containing  some  worthless  articles  to  her  house. 
Mrs.  Geissler  never  actually  occupied  the  room  but  continued 
to  reside  and  carry  on  her  work  in  the  city  of  New  York- 
Mr.  Galloway  prepared  the  petition  to  the  Chancery  Court 
of  New  Jersey  and  gave  a  draft  thereof  in  his  own  hand- 
writing to  the  respondent.  It  was  typewritten  by  some  one 
in  respondent's .  office  and  the  respondent  thereupon,  on 
February  5,  1914,  sent  for  Mrs.  Geissler  and  on  her  arrival 
called  in  his  son,  handed  the  petition  to  him  and  sent  him 
with  Mrs.  Geissler  to  New  Jersey  to  verify  it  before  a  master 
in  chancery  and  on  that  day  it  was  duly  sworn  to  by  Mrs. 
Geissler,  returned  to  the  office  of  the  respondent  and  filed 
in  the  office  of  the  clerk  in  chancery  on  February  13,  1914, 
The  3d  paragraph  of  the  petition  is  as  follows: 

"  3.  Your  petitioner  is  a  bona  Me  resident  of  the  State, 
having  her  permanent  home  at  Number  72  West  33rd  Street, 
Bayonne,  in  the  County  of  Hudson,  and  State  of  New  Jersey; 
that  for  more  than  two  years  next  preceding  the  filing  of 
this  petition,  petitioner  has  been  continuously  a  resident  of 
the  County  of  Hudson,  and  has  ever  since  been  and  still  is  a 
resident  of  said  Coimty  as  hereinbefore  stated." 

On  or  about  March  23,  1915,  Advisory  Master  Biddle  sent 
to  Mr.  Galloway  a  memorandum  in  the  Geissler  action  which 
states:  "The  third  paragraph  of  the  petition  does  not  answer 
the  necessities  of  the  case.  *  *  *  That  the  wife  had  been 
a  bona  Me  resident  of  this  State  for  more  than  two  years  next 
preceding  the  filing  of  this  petition  (Feb.  13,  1914)  may  ot 
may  not  be  sufficient." 

Mr.  Galloway  brought  this  memorandum  to  the  attention 
of  the  respondent  and  stated  that  he  thought  it  would  be 


Digitized  by  V^OOQ IC 


Matter  op  Mathot.  761 

App.  Div.]  First  Department,  July,  1917. 

necessary  to  amend  the  petition  for  divorce,  setting  forth 
when  Mrs.  Geissler  became  a  resident  of  the  State,  and  sug- 
gested that  respondent  ascertain  from  Mrs.  Geissler  the 
exact  facts.  A  few  days  later  Mr.  Galloway  received  from 
respondent  an  original  memorandum  in  the  handwriting  of 
the  respondent  as  follows: 

"  In  the  year  1909  he  left  for  France  and  never  called  upon 
nor  wrote  to  her,  he  is  now  as  she  believes  in  France,  but 
does  not  know  where;  he  never  sent  her  any  money  nor 
inquired  about  his  child,  a  girl  of  8  years,  bom  in  1906.  She 
supported  herself  and  child  through  her  own  work,  the  name  of 
the  child  Lucie  Marie  Geissler,  born  in  France,  visiting  teacher. 

"  Residence  in  Bayonne  since  1910. 

"  She  trav.  at  time  either  in  France  or  in  the  XJ.  S.,  but 
always  retained  her  residence  at  Bayonne,  N.  J." 

Later  Mr.  Galloway  declined  to  proceed  with  the  case  for  the 
reason  that  Mrs.  Geissler  had  not  been  a  resident  of  the  State 
of  New  Jersey  for  two  years  prior  to  the  filing  of  the  petition. 

The  learned  referee  has  reported  that  the  foregoing  facts 
are  undisputed.  He  further  says:  "  The  precise  misconduct 
of  which  the  respondent  stands  accused  is  the  procuring  or 
causing  Mrs.  Geissler  to  verify  a  petition  containing  an 
allegation  which  he  knew  to  be  false. 

"  That  Mrs..  Geissler  swore  to  the  truth  of  this  allegation 
and  that  it  is  false  is  not  denied.  There  is  no  testimony  tending 
to  show  that  Mrs.  Geislser  ever  attempted  to  procure  a  residence 
in  New  Jersey  earUer  than  December,  1913,  and  such  testimony 
as  there  is,  if  given  full  weight,  falls  far  short  of  establishing 
an  actual  and  bona  fide  residence  there  even  at  that  time. 

"  The  respondent  admits  that  he  knew  a  residence  in  New 
Jersey  was  required  but  denies  that  he  knew  that  under  the 
laws  of  New  Jersey  a  two  years'  residence  was  necessary 
before  the  filing  of  a  petition  for  divorce.  His  defense  is  that 
he  put  Mrs.  Geissler's  case  in  the  hands  of  Mr.  Galloway, 
and  relied  upon  him  entirely  in  all  matters  connected  with 
the  prosecution  of  the  action,  and  that  it  was  not  until  Mr. 
Galloway  refused  to  go  on  because  Mrs.  Geissler  had  not 
been  a  resident  of  the  State  of  New  Jersey  for  two  years  prior 
to  the  filing  of  the  petition  that  he  first  became  aware  of 
such  a  rule  and  fixed  the  date  in  the  Spring  of  1915,  about 

Digitized  by  V^OOQ IC 


762  Matter  of  Mathot. 


First  Department,  July,  1917.  [VoL  17a 

the  time  the  Advisory  Master  informed  Mr.  Galloway  the 
petition  would  have  to  be  amended." 

Mr.  Galloway  testified  that  respondent  first  spoke  to  him 
about  the  proposed  divorce  proceedings  of  Mrs.  Geissler  in 
January  or  February  of  1914;  that  he  did  not  see  Mrs. 
Geissler  imtil  a  month  or  so  after  the  petition  for  divorce 
was  filed;  that  a  few  days  after  the  first  conversation  with 
respondent  he  had  a  second  interview  with  him  at  which 
time  he  left  with  him  a  copy  of  the  chancery  rules  of  New- 
Jersey  and  read  to  respondent  from  a  copy  he  had  with  him 
the  statutes  of  New  Jersey  relating  to  divorce.  That  at  this 
second  interview  he  asked  respondent  where  the  cUent  Uved 
to  which  the  respondent  repHed  that  she  Uved  in  Bayonne; 
that  he  then  told  the  respondent  that  it  would  be  necessary, 
under  the  statute,  for  his  client  to  have  been  a  bona  fide 
resident  of  New  Jersey  for  two  years  next  preceding  the  filing 
of  the  petition,  and  that  that  was  a  statutory  requirement, 
and  would  have  to  be  set  forth  in  the  petition;  and  that 
respondent  prepared  a  memorandum  of  the  facts,  from  which 
he  prepared  the  form  of  petition. 

It  should  be  borne  in  mind  that  Mrs.  Geissler  was  the 
respondent's  client.  She  retained  him  and  paid  him  his  fee. 
He  was  not  the  attorney  of  record  for  he  was  not  a  New 
Jersey  practitioner.  He  engaged  Galloway  to  do  the  attorney 
work  in  New  Jersey  upon  a  division  of  the  fee.  Galloway 
had  but  one  interview  with  Mrs.  Geissler  and  this  a  month 
or  so  after  the  petition  was  filed.  He  knew  nothing  of  her 
antecedents  or  of  the  facts  in  the  case  except  as  presented 
to  him  by  the  respondent.  Mrs.  Geissler,  testified:  "Mr. 
Mathot  was  my  lawyer.  I  had  meant  to  leave  the  whole 
matter  to  him.  I  did  whatever  Mr.  Mathot  advised.  Mr. 
Mathot  said  I  would  only  have  to  pay  for  my  room  imtil 
I  would  get  my  decree  which  would  be  at  the  end  of  April, 
1914.  He  said:  '  I  will  hand  you  your  decree  for  your  next 
birthday  which  is  in  April,  you  will  be  a  free  woman  then 
and  you  will  not  have  to  give  me  any  more  money  —  you 
will  give  me  $50  more  then  when  I  hand  you  the  decree/ 
This  was  a  conversation  we  had  on  the  train  coming  back  from 
Bayonne."  She  further  testified:  "I  never  resided  in  New 
Jersey,  I  never  said  to  Mr.  Mathot  that  I  had  lived  there." 
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The  referee  states:  "  On  the  question  of  the  respondent's 
knowledge  of  the  two  years'  requu-ement  and  the  information 
imparted  by  him  to  Mr.  Galloway  concerning  Mrs.  Geissler's 
residence  the  contents  of  petitioner's  exhibit  18,  above  set 
forth,  is  significant.  The  respondent  in  his  own  handwriting 
states  that  Mrs.  Geissler  resided  in  Bayonne  since  1910,  and 
although  she  travelled  *  always  retained  her  residence  at 
Bayonne,  N.  J.'  "  The  referee  further  said:  "  On  the  ques- 
tion of  the  respondent's  knowledge  of  the  allegation  in  the 
petition  that  the  petitioner  was  a  bona  fide  resident  of  the 
State  of  New  Jersey,  had  a  permanent  home  there  and  had 
been  continuously  a  resident  of  the  Coimty  of  Hudson  where 
she  had  resided  for  more  than  two  years  next  preceding  the 
filing  of  the  petition,  attention  is  called  to  the  imdisputed 
facts,  as  above  stated,  to  the  effect  that  the  petition  was 
typewritten  in  the  respondent's  office,  that  the  respondent 
sent  his  son  with  Mrs.  Geissler  to  New  Jersey  to  have  it 
verified,  that  it  was  returned  to  the  respondent's  office  and 
remained  there  for  some  days  before  it  was  filed  in  New 
Jersey.  The  irresistible  inference  seems  to  be  when  these 
facts  are  considered,  coupled  with  all  the  other  testimony, 
that  the  respondent  must  have  had  knowledge  of  this  important 
feature  of  the  petition."  And  he  concludes:  "After  a  careful 
consideration  of  all  the  testimony,  I  reach  the  conclusion 
that  it  must  be  held  that  the  respondent  was  cognizant  of 
the  provision  requiring  a  two  years'  residence  in  New  Jersey 
before  Mrs.  Geissler  could  maintain  her  action  for  a  divorce; 
that  he  knew  the  contents  of  the  petition  in  the  action;  that 
the  allegation  as  to  the  petitioner's  residence  was  untrue, 
and  that  he  was  instrumental  in  her  making  oath  thereto." 

"  I  find  the  charge  against  the  respondent  of  misconduct 
as  an  attorney  at  law  sustained." 

We  have  very  carefuUy  considered  all  of  the  evidence  in 
the  case  and  are  satisfied  that  the  conclusion  of  the  learned 
official  referee  is  fully  justified  and  we  approve  the  same. 
The  respondent  is  an  attorney  of  very  many  years  practice 
at  the  bar  and  according  to  his  own  testimony  has  had  many 
divorce  cases.  He  admits  that  he  knew  that  Mrs.  Geissler 
was  a  resident  of  New  York  and  that  she  would  have  to  be 
an  actual  bona  fide  resident  of  New  Jersey  at  the  time  she 

Digitized  by  V^OOQ IC 


764  Crawford  v.  Dexter. 

First  Department,  July,  1917.  [VoL  17a 

brought  her  divorce  action.  There  is  no  doubt  from  his 
testimony,  as  well  as  that  of  Mrs.  Geissler,  that  in  introducing 
her  to  Mrs.  Coulon  for  the  purpose  of  acquiring  a  nominal 
residence  at  Bayonne  he  was  assisting  Mrs.  Greissler  and  in 
fact  directing  her  to  establish  a  residence  in  New  Jersey 
which  was  neither  actual  nor  bona  Ude.  In  other  words, 
establishing  for  her  a  residence  for  divorce  purposes  solely 
in  New  Jersey,  and  there  is  no  escape  from  the  conclusion 
that  he  knowingly  permitted  her  to  verify  a  petition  con- 
taining a  material  false  statement  and  procured  it  to  be  filed 
in  the  office  of  the  clerk  of  the  Court  of  Chancery  in  New 
Jersey.  His  attempt  to  shift  the  responsibiUty  to  Mr.  Gallo- 
way cannot  succeed  because  it  is  clearly  proved  that  whatever 
information  Mr.  Galloway  had  was  derived  from  the  respondent 
who  alone  devised  the  scheme  of  the  purported  New  Jersey 
residence  and  authorized  commencement  of  the  action  in  that 
State  based  thereon. 

It  is  our  opinion  that  for  the  professional  misconduct  of 
which  he  had  been  found  guilty  the  respondent  should  be  and 
hereby  is  disbarred. 

Scott,  Page,  Davis  and  Shearn,  JJ.,  concurred. 

Respondent  disbarred.    Order  to  be  settled  on  notice. 


Everett  L.  Crawford  and  S.  Clinton  Sherwood,  as  Trustees 
under  the  Last  Will  and  Testament  of  Henry  Dexter, 
Deceased,  Respondents,  v.  Clarissa  Treadwell  Dexter 
and  Others,  Appellants,  Impleaded  with  the  Salvation 
Army  and  Others,  Respondents. 

First  Department,  Jaly  18,  1917. 

WiU  construed  —  trust  for  benefit  of  incompetent  —  disposition  of 
accumulated  income  —  gift  of  entire  income  subject  to  payment 
of  specific  bequests. 

A  testator  created  a  trust  for  the  benefit  of  his  incompetent  daughter  who 
was  his  only  heir  at  law.  Provisions  of  the  will  examined,  and  hdd,  that 
a  gift  was  created  to  the  daughter  of  the  entire  income  from  the  trust  fund, 
subject  to  the  payment  of  certain  specific  bequests; 
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That  the  trustees  are  administrators  of  the  income  and  not  disposers 

thereof,  and  have  no  power  to  use  the  same  to.  inorease  the  shares  of  the 

residuary  legatees; 
That  their  discretion  is  limited  to  determining  how  much  of  the  income 

shall  be  expended  for  the  benefit  of  the  daughter  during  her  incompetence, 

and  that  they  are  made  custodians  of  the  balance; 
That  there  was  no  direction  for  an  illegal  accumulation  of  income. 

Appeal  by  the  defendants,  Clarissa  Treadwell  Dexter  and 
others,  from  parts  of  a  judgment  of  the  Supreme  Court  in 
favor  of  the  respondents,  entered  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  the  6th  day  of  July,  1916,  upon 
the  report  of  a  referee  appointed  to  hear  and  determine  the 
issues. 

WiUiam  Mason  Smith,  for  the  appellants  Mary  G.  Dexter 
and  others. 

Albert  W.  Pvtnam  [George  Roberts  with  him  on  the  brief], 
for  the  appellant  S.  Clinton  Sherwood. 

Robert  Grier  Monroe  [Lee  McCanlisa  with  him  on  the  brief], 
for  the  appellant  Clarissa  T.  Dexter. 

Walter  E.  Hope  [Sinclair  Hamilton  with  him  on  the  brief], 
for  the  plaintiffs,  respondents. 

GrentriUe  T.  Emmet  [AUan  S.  Locke  and  Robert  Thome  with 
him  on  the  brief],  for  defendants  Midnight  Mission  and  others, 
respondents. 

WiUiam  C.  Beecher,  for  the  New  York  Society  for  the 
Suppression  of  Vice,  respondent. 

Charles  H,  Beckett  [Madison  H.  Ferris  with  him  on  the 
brief],  for  the  Salvation  Army,  respondent. 

Francis  Smyth,  for  the  New  York  Association  for  Improving 
the  Condition  of  the  Poor,  respondent. 

W.  H.  Van  Steeribergh,  for  American  Tract  Society, 
respondent. 

Fancher  NicoU,  for  the  American  Bible  Society,  respondent. 
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George  N.  Whittlesey  [Stanley  W.  Dexter  with  him  on  the 
brief],  for  the  Children's  Aid  Society,  respondent. 

Herbert  S.  Schoonmaker,  for  Young  Men's  Christian  Asso- 
ciation, respondent. 

DOWLING,  J.: 

Henry  Dexter  died  on  July  11,  1910,  leaving  a  last  will 
and  testament  executed  October  6,  1906,  and  ^ght  codicils 
thereto,  all  of  which  were  duly  admitted  to  probate  by  the 
Surrogate's  Court  of  New  York  county.  He  left  him  sur- 
viving as  sole  heir  at  law  his  daughter,  Clarissa  Treadwell 
Dexter,  who  has  been  continually  of  unsound  mind  for  many 
years  and  who  was  confined  in  Bloomingdale  Asylum  as  early 
as  1883,  remaining  there  until  1894,  since  which  time  for 
the  greater  part  of  the  period  she  has  been  residing  and  cared 
for  in  her  father's  home,  and  since  his  death  in  the  family 
home.  Her  disease  is  incurable,  although  she  has  never  been 
judicially  declared  incompetent  nor  has  any  committee  of 
her  person  or  property  been  appointed.  Decedent's  estate 
at  the  time  of  his  death  was  valued  at  $1,400,797.90.  By 
his  will  a  trust  was  created  under  the  4th  paragraph  thereof, 
which  is  the  source  of  the  controversy  between  the  parties 
hereto  and  which  reads  as  follows: 

"  Fourth.  I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  property  and  estate,  real,  personal  and 
mixed,  wheresoever  and  whatsoever,  which  I  may  own,  or 
be  in  any  wise  entitled  to  at  the  time  of  my  decease;  unto 
my  executors  hereinafter  named,  or  such  of  them  as  shall 
take  upon  themselves  the  execution  of  this  my  Will,  and  the 
survivors  and  survivor  of  them,  in  trust,  for  the  following 
uses  and  purposes: 

"1.  To  pay  and  discharge  all  transfer  or  succession  taxes 
upon  all  the  bequests  and  devises  contained  in  this  my  \^11, 
so  that  no  legacy  or  devise  specifically  given  therein  may 
suffer  diminution  by  reason  of  such  taxes;  but  such  taxes 
shall  be  paid  out  of  the  residue  of  my  estate. 

"  2.  To  apply  the  interest  or  income  of  the  said  rest, 
residue  and  remainder  of  my  property  and  estate  (after  pay- 
ment of  such  taxes),  or  so  much  thereof  as  may  be  necessary 
in  their  best  judgment  and  discretion,  but  not  less  than  Five 
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thousand  dollars  per  annum,  to  the  care,  support,  mamtenance, 
benefit  and  use  of  my  daughter  Clarissa  Treadwell  Dexter, 
for  and  during  her  natural  life,  such  care,  support,  main- 
tenance, benefit  and  use  to  include  all  proper  attendance, 
such  as  she  is  now  receiving,  and  also  such  additional  care, 
support,  maintenance,  benefit  and  use  as  shall  thereafter 
become  necessary  or  proper  for  her  health,  well  being,  comfort 
and  happiness. 

"3.  If  at  any  time  my  said  daughter  shall  recover  her 
mental  and  physical  health,  so  as  in  the  opinion  of  my  executors, 
or  those  taking  upon  themselves  the  execution  of  my  Will, 
or  the  survivors  or  survivor  of  them,  to  render  it  proper  and 
safe  to  do  so,  then  I  hereby  authorize  them  to  pay  over  to 
my  said  daughter,  the  whole  of  the  interest  and  income  of 
said  rest,  residue  and  remainder  of  my  said  property  and 
estate  not  theretofore  disposed  of  by  them  in  payment  of 
legacies  imder  the  power  and  authority  hereinafter  given  to 
them. 

''4.  It  is  my  desire  that  my  present  residence  Number 
42  West  Fifty-sixth  Street  in  the  Borough  of  Manhattan, 
City  of  New  York,  shall  be  maintained  for  my  daughter's 
occupancy  during  her  life,  and  that  she  shall  be  surroimded 
with  everything  which  shall  make  for  her  comfort  and  pleasure, 
the  number  in  service  in  the  home  being  maintained  as  I 
would  have  it  if  living  and  as  befitting  one  in  her  station  in 
life.  Her  every  wish  shall  be  respected  —  with  regard  to  her 
pleasure  and  whether  she  shall  remain  at  home  or  travel, 
etc. —  when  in  the  judgment  of  the  majority  of  my  executors 
it  shall  not  seem  unwise  so  to  do. 

"  5.  At  the  end  of  each  year  of  their  trusteeship,  whatever 
funds  may  remain  of  the  income  of  my  estate,  after  the 
payment  of  all  bills  for  the  proper  maintenance  of  my  daughter, 
my  executors  shall  have  the  power  and  it  is  my  desire  that 
out  of  the  remaining  income  they  may  pay  the  pecuniary 
legacies  bequeathed  herein  to  individual  legatees  in  whole 
or  in  part  pro  rata,  until  such  legacies  shall  be  wholly  paid; 
and  when  such  legacies  to  individuals  shall  have  been  wholly 
,  paid,  my  executors  shall  in  like  manner  out  of  said  remaining 
income  pay  pro  rata  on  account  of  the  pecuniary  legacies  to 
corporations  bequeathed  herein  (other  than  gifts  of  the  residue 
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of  my  estate)  until  such  legacies  to  corporations  shall  be  fully 
paid;  unless  in  any  year  it  should  in  the  judgment  of  my 
executors  seem  unwise  to  do  so,  keeping  in  mind  always  the 
sufficiency  of  my  daughter's  income.  And  I  also  authorize 
my  executors  at  any  time  during  my  daughter's  lifetime  if 
they  shall  deem  it  proper  and  safe  to  do  so,  to  transfer  to 
the  Protestant  Episcopal  Mission  in  Mexico,  the  shares  of 
the  capital  stock  of  the  Woodlawn  Cemetery  bequeathed  to 
them  herein;  but  in  no  other  respect  shall  my  executors  pay 
over  or  distribute  the  principal  of  said  trust  fund  during  the 
lifetime  of  my  said  daughter,  than  to  transfer  said  shares  of 
stock  of  the  Woodlawn  Cemetery  as  above  indicated. 

"  6.  My  executors  and  trustees  are  authorized  to  retain 
the  securities  in  which  my  estate  shall  be  invested  at  the 
time  of  my  decease  and  they  need  only  change  such  invest- 
ments when  in  their  judgment  it  shall  make  for  the  better 
security  of  my  daughter's  income." 

By  the  5th  paragraph  of  his  will  the  testator  provided: 
"After  the  decease  of  my  daughter  Clarissa  Treadwell  Dexter, 
I  hereby  direct  my  executors  to  dispose  of  the  said  rest, 
residue  and  remainder  of  my  property  and  estate  in  manner 
following:  *  *  *  "  Then  followed  directions  for  the  pay- 
ment and  transfer  of  twenty-five  shares  of  the  capital  stock 
of  the  Woodlawn  Cemetery  to  the  Protestant  Episcopal  Mis- 
sion in  Mexico,  and  to  certain  individuals  pecuniary  bequests 
aggregating  $39,000,  and  to  three  corporations  pecuniary 
bequests  aggregating  $1,200.  Then  by  the  7th  paragraph  of 
his  will  testator  directed: 

"  Seventh.  All  of  the  trust  fimd  constituted  by  the  Fourth 
Paragraph  of  this  my  Will,  that  shall  remain  undistributed 
by  my  executors  at  the  decease  of  my  said  daughter  after 
payment  in  full,  whether  before  or  after  her  decease,  of  all 
the  legacies  directed  to  be  paid  in  the  Fifth  Paragraph  of  this 
my  Will,  I  hereby  direct  my  executors,  or  the  ones  taking 
upon  them  the  execution  of  this  my  Will,  or  the  survivors  or 
survivor  of  them,  to  distribute  as  follows,  that  is  to  say; 
my  executors  shall  pay  to  the  following  legatees  the  sums  of 
money  which  I  give  and  bequeath  to  them  respectively,  to 
wit:" 

Then  follow  bequests  to  certain  charitable  organizations 
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which,  as   ultimately   fixed   by  the  8th   codicil  to  his  will, 
aggregate  $972,000.    The  9th  paragraph  of  his  will  provided: 

"  I  hereby  make,  nominate  and  appoint  my  nephews  by 
marriage,  Everett  L.  Crawford  and  Henry  XJ.  Palmer  and 
my  friend  S.  Clinton  Sherwood,  executors  of  this  my  last 
will  and  testament,  and  as  I  expect  and  desire  that  said 
S.  Clinton  Sherwood  shall  take  the  most  active  part  in  the 
management  of  my  estate  and  the  care  and  maintenance 
of  my  daughter  under  the  trust  herein  established  for  her 
benefit,  but  that  he  shall  always  act  with  the  advice  and 
approval  of  the  two  other  executors,  or  such  of  them  as  shall 
qualify,  I  direct  that  the  sum  of  Fifteen  hundred  dollars 
per  annum  be  paid  to  S.  Clinton  Sherwood  out  of  the  income 
of  my  estate  as  special  compensation  for  such  extra  care  and 
management,  in  addition  to  all  commissions  which  he  would 
be  entitled  to  by  law  as  such  executor  and  trustee  if  no 
special  compensation  were  given  to  him  herein." 

Outside  of  the  7th  paragraph  of  his  will,  the  opening  clause 
of  which  has  been  quoted,  there  is  no  general  residuary  clause 
of  the  usual  type  in  the  original  will;  but  his  1st  codicil  thereto 
bearing  date  the  same  day  as  the  will  itself  provided: 

"  In  case  my  estate  remaining  undistributed  as  mentioned 
in  the  Seventh  Paragraph  of  my  said  Will,  shall  not  be 
sufficient  to  pay  in  full  all  the  bequests  contained  in  said 
Seventh  Paragraph,  then  I  direct  my  executors  first  to  pay 
in  full  the  bequests  therein  made  to  the  Salvation  Army  in 
the  United  States,  the  Young  Men's  Christian  Association 
of  the  City  of  New  York  and  the  American  Bible  Society, 
and  to  pay  the  rest  of  said  legacies  pro  rata. 

''And  if  it  should  happen  that  anjrthing  should  remain 
of  my  estate  after  pajdng  in  full  all  of  the  bequests  given 
by  my  said  Will,  then  I  direct  that  such  surplus  shall  be 
divide  equally  between  the  three  corporations  last  above 
named. 

''And  in  all  other  respects  I  hereby  ratify  and  confirm 
my  said  Last  Will  and  Testament." 

By  the  7th  codicil,  executed  December  31,  1909,  testator 
revoked  the  appointment  of  Henry  U.  Palmer  as  one  of  his 
executors  and  trustees,  and  further  provided: 
App.  Div.— Vol.  CLXXVIH.        49 
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"  Item.  In  case  it  should  appear  at  or  after  my  decease 
that  I  have  devised  and  bequeathed  to  benevolent,  charitable, 
literary,  scientific,  religious  or  missionary  societies,  associations 
or  corporations,  in  trust  or  otherwise,  more  than  one-half  of 
my  estate,  after  the  pa}rment  of  my  debts,  and  that  for  any 
reason  such  devises  or  bequests  are  invalid  to  some  extent; 
then  and  in  such  case  only,  I  hereby  give,  devise  and  bequeath 
to  my  friend  Mr.  S.  Clinton  Sherwood,  all  that  portion  of  my 
estate  as  to  which  such  devises  or  bequests  may  be  invalid, 
and  which  otherwise  would  descend  or  be  distributed  to,  or 
among  my  heirs,  or  next  of  kin." 

The  questions  arising  for  determination  upon  this  appeal 
have  to  do  with  the  disposition  to  be  made  of  the  accumulated 
income  of  the  estate.  The  income  from  the  trust  estate  is 
over  $60,000  a  year,  and  the  amount  expended  on  behalf  of 
the  testator's  daughter  has  averaged  $20,000  a  year.  On 
September  15,  1913,  at  the  end  of  the  first  year  of  trusteeship, 
the  unexpended  income  had  increased  to  $167,489.27.  There- 
upon, pursuant  to  the  power  conferred  by  section  5  of  the 
4th  paragraph  of  the  will,  the  trustees  paid  out  of  the  surplus 
income  all  the  pecuniary  legacies,  aggregating  $40,200, 
bequeathed  by  the  5th  paragraph  of  the  will,  and  such  pay- 
ments were  concededly  authorized.  The  amount  of  accumu- 
lated income  was  thus  reduced  to  $127,289.27,  but  by  April  27, 
1915,  it  had  increased  to  $209,845.96.  It  is  contended  on 
behalf  of  the  testator's  daughter  and  her  presumptive  next 
of  kin  (being  her  nieces)  that  the  entire  income  belonged  to 
the  daughter  with  the  exception  only  of  the  sum  of  $40,200 
heretofore  paid  by  the  trustees  pursuant  to  the  provisions 
of  the  5th  paragraph  of  the  will;  that  the  trustees  are  authorized 
and  empowered  to  apply  so  much  of  the  net  income  from 
the  testator's  trust  estate  as  is  required  for  the  care,  support 
and  maintenance  of  his  daughter,  and  to  hold  the  remaining 
net  income  not  so  expended,  if  any,  as  custodian  for  the  said 
daughter  for  her  future  benefit,  to  be  paid  upon  her  recovery 
to  her  or  from  time  to  time  to  any  committee  of  her  property 
that  may  be  meanwhile  legally  appointed,  or,  if  not  so  paid, 
upon  her  death  to  her  executors  or  administrators;  that  the 
trustees  have  power,  with  the  acquiescence  of  S.  Clinton 
Sherwood,  to  apply  the  whole  of  the  net  income  of  the  said 
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trust  fund  for  the  use  and  benefit  of  the  said  daughter  during 
her  life;  that  testator's  will  does  not  empower  S.  Clinton 
Sherwood  to  determine  in  their  or  his  discretion  what  the 
share  of  the  testator's  daughter  in  the  income  of  the  trust 
fimd  shall  be,  or  how  much  of  the  income  is  bequeathed  to 
her,  but  merely  empowers  Sherwood  to  determine  in  his 
discretion  how  much  of  the  income  bequeathed  to  her  shall 
be  expended  for  her  benefit,  and  makes  the  trustees  custodians 
of  the  imexpended  balance  during  the  time  that  Sherwood 
shall  deem  the  testator's  daughter  mentally  incompetent;  that 
there  is  an  absolute  disposition  of  the  net  income  of  the  said 
trust  (except  the  sum  of  $40,200)  to  the  testator's  daughter, 
qualified  only  as  to  the  manner  of  payment  and  enjoyment 
as  hereinbefore  stated;  that  the  will  contains  no  express  direc- 
tion for  an  illegal  accumulation  of  income,  and  in  so  far  as 
it  contains  any  implied  direction  for  accumulation  of  income 
such  implied  direction,  being  invalid,  will  be  deemed  surplusage 
and  eliminated  from  the  will,  the  entire  income  from  the 
said  trust  fund  being  otherwise  vaUdly  disposed  of  by  the 
will  itself. 

The  charitable  organizations  to  which  the  testator 
bequeathed  an  aggregate  of  $972,000  contend  that  the  surplus 
income  of  each  year  did  not  vest  in  the  decedent's  daughter; 
that  there  was  no  effectual  disposition  of  the  surplus  income 
imder  the  will,  and  that  consequently  the  surplus  income  for 
each  year  belongs  to  those  presumptively  entitled  to  the  next 
eventual  estate,  being  the  charitable  corporations  to  which 
the  specific  bequests  of  $972,000  were  made,  and  who  claim 
as  well  the  residuary  estate  of  $326,810.33,  which  they  have 
been  awarded  by  the  judgment  herein. 

S.  Clinton  Sherwood  contends  that  the  unexpended  income 
did  not  belong  to  the  testator's  daughter  but  should  be  paid 
pro  rata  on  account  of  the  specific  legacies  to  the  corporations 
named  in  article  7  of  the  will,  and  that  if  the  charitable 
corporations  should  receive  all  of  such  unexpended  income 
during  the  daughter's  lifetime  and  then  upon  her  death  all 
the  principal  of  the  trust  fund,  there  would  be  a  gift  of  more 
than  one-half  of  the  testator's  estate  (less  his  debts)  to 
charitable  corporations,  coming  within  the  prohibition  of  the 
Decedent  Estate  Law  (Consol.  Laws,  chap.  13  [Laws  of  1909, 
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chap.  18],  §  17);  and  that,  therefore,  under  the  specific  gift 
to  him  contained  in  the  7th  codicil,  he  is  entitled  to  receive  a 
present  vested  interest,  subject  only  to  the  provision  in  favor 
of  the  daughter,  in  that  portion  of  the  testator's  estate  over 
and  hove  the  one-half  thereof  which  may  properly  be  paid  to 
such  charitable  corporations. 

The  learned  referee  has  held  that  the  testator  did  not 
intend  to  leave  the  surplus  income  from  the  trust  fund  to  his 
daughter,  and  that  there  was  no  valid  direction  for  its  accumu- 
lation, nor  was  there  any  effectual  disposition  of  the  surplus 
income;  and  that,  therefore,  that  portion  of  the  income  not 
expended  for  the  daughter's  benefit  was  not  disposed  of  by 
the  will  but  passed  by  operation  of  law  to  the  charitable 
corporations  as  owners  of  the  next  eventual  estate;  and  that, 
therefore,  the  statute  had  not  been  violated. 

As  I  read  the  testator's  will,  its  provisions  are  inconsistent 
with  an  interpretation  which  would  give  to  the  daughter  less 
than  the  whole  income  of  the  trust  estate,  subject  to  the 
exercise  of  the  discretion  of  the  executors  as  to  how  much 
thereof  should  be  applied  to  her  care  and  maintenance,  but 
in  no  event  less  than  $5,000.  This  discretion  by  one  of  the 
codicils  is  vested  in  Sherwood.  The  3d  subdivision  of  the 
4th  paragraph,  as  will  be  seen,  authorizes  the  executors  to 
pay  to  the  daughter  when  in  their  opinion  she  recovers  her 
mental  and  physical  health,  the  whole  of  the  interest  and 
income  of  his  property  not  used  to  pay  legacies,  and  those 
legacies,  as  will  hereafter  be  seen,  are  only  the  ones  specified 
in  the  5th  paragraph  of  his  will,  aggregating  $40,200,  and 
which  have  already  been  paid.  The  care  with  which  these 
comparatively  small  legacies  are  authorized  to  be  paid  out  of 
surplus  income  and  the  larger  legacies  withheld  for  pa}rmenv 
imtil  her  death,  is  evidence  in  itself  of  the  fact  that  the 
testator  did  not  contemplate  that  the  surplus  income  each 
year  over  what  was  expended  on  his  daughter  should  be 
exhausted  in  paying  off  nearly  $1,000,000  of  legacies  left  to 
charitable  corporations.  The  payment  of  the  $40,200  of 
legacies  would  not  have  made  an  appreciable  difference  to 
the  income  for  more  than  a  single  year,  and  those  legacies 
were  of  an  intimate  and  personal  kind  which  the  testator 
evidently  wished  to  have  paid  off  as  speedily  as  possible. 

Digitized  by  V^OOQ IC 


Crawford  v.  Dexter.  773 

App.  Div.]  Firat  Department,  July,  1917. 

The  only  clause  of  the  will  from  which  an  intention  is  spelled 
out  that  the  unexpended  trust  income  should  not  belong  to 
the  daughter  is  the  7th,  which  provides  that  all  the  trust 
fund  constituted  by  the  4th  paragraph  that  should  remain 
undistributed  by  the  executors  at  the  decease  of  his  daughter, 
after  payment  in  full  of  the  legacies  directed  to  be  paid  in 
the  6th  paragraph  of  his  will,  be  distributed  in  a  certam 
manner.  But  this  does  not  seem  to  me  to  be  controlling  in 
view  of  all  the  other  provisions  of  the  will,  and  in  view  of 
the  further  fact  that  the  $40,200  of  legacies  were  not  required 
to  be  paid  by  the  executors  out  of  surplus  income,  but  were 
only  authorized  so  to  be  paid,  and  it  might  well  have  been 
that  the  executors  might  have  deemed  it  imwise  to  pay  these 
legacies  out  of  surplus  income,  in  which  case  the  language 
just  quoted  would  have  been  apt.  Nor  is  the  provision  of 
the  6th  codicil,  by  which  a  trust  fund  of  $10,000  was  created 
for  the  purpose  of  paying  a  reward  to  the  person  who  might 
give  information  which  should  lead  to  the  conviction  of  the 
person  guilty  of  the  murder  of  his  son  (which  trust  was  to  be 
held  diuing  the  joint  lives  of  the  two  trustees,  Crawford  and 
Sherwood),  and  further  providing  that  the  income  accruing 
from  said  sum,  so  far  as  the  same  should  not  be  needed  for 
advertising,  should  be  applied  as  directed  in  his  will  for  the 
application  of  income  from  his  estate  or,  failing  such  direction, 
should  form  part  of  the  residue  of  his  estate.  This  language 
is  not  controlling,  for  it  might  well  have  been  framed  to  meet 
the  possibility  of  the  daughter's  death  before  the  expiration 
of  this  $10,000  trust,  and  in  any  event  it  is  not  sufficient  to 
destroy  the  force  of  the  testator's  intent  as  gathered  from 
the  rest  of  the  will. 

That  the  language  used  by  the  testator  created  a  gift  to 
the  daughter  of  the  entire  income  from  the  trust  fund  (subject 
only  to  the  payment  of  the  specific  bequests  of  $40,200)  is 
weU  supported  by  the  authorities.  The  decision  in  Matter 
of  Hoyt  (116  App.  Div.  217;  aflfd.  without  opinion,  189 
N.  Y.  511)  is  very  closely  in  point.  There  the  testator  gave 
his  executors  a  trust  fund  and  directed  them  to  "  keep  the 
same  invested  and  to  collect  and  receive  the  interest,  dividends 
and  income  therefrom  and  from  each  and  every  part  thereof 
and  to  apply  to  her  use  for  and  during  her  natural  life  in 
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the  most  bounteous  and  liberal  manner  as  to  expenditure 
and  so  as  to  promote  her  convenience  and  comfort  and  gratify 
her  reasonable  desires,  the  said  interest,  dividends  and  income 
so  to  be  collected  and  received  as  the  same  shall  be  required 
for  her  use  and  benefit; '^  further  ''that  the  said  sum  of 
money  hereinabove  in  this  article  directed  to  be  appropriated 
and  held  in  trust  for  and  during  the  natural  life  of  my  daughter, 
Mary  Irene,  and  for  her  use  as  above  herein  provided  as  to 
the  interest,  dividends  and  income  therefrom,  or  the  securities 
in  which  the  same  shall  be  invested,  and  any  surplus  of  income 
therefrom,  if  any,  which  shall  not  have  been  applied  to  her 
use  during  her  natural  life  shall,  on  the  death  of  my  said 
daughter,  go  and  be  distributed  to  and  among''  certain 
persons  named.  The  court  said:  ''  If  it  be  assumed  that 
the  intent  of  the  testator  was  to  give  the  remaindermen  the 
surplus  income  which  the  trustees  determined  was  not  neces- 
sary for  the  use  of  the  dau^ter,  then  the  gift  is  invalid  as 
involving  an  unlawful  accumulation.  The  statute  limits  the 
accumulation  of  income  to  the  period  of  minority.  (1  R.  S. 
726,  §§  37,  38.)  If  it  be  true,  as  contended  by  the  respondents, 
that  the  testator  intended  to  lodge  in  his  trustees  a  discretion 
as  to  the  amount  of  income  to  be  applied  to  his  daughter's 
use,  then  this  necessarily  clothed  them  with  authority  to 
accumulate  the  residue  {Cochrane  v.  Schelly  140  N.  Y.  516), 
which  authority  could  not  be  enforced  inasmuch  as  it  con- 
travenes the  provisions  of  the  statute  with  reference  to 
accumulations.  But  the  trustees,  acting  under  a  void  author- 
ity, did  acciunulate  a  surplus,  and  now  the  question  is  pre- 
sented, to  whom  does  it  belong?  The  surrogate  assumed 
that  it  passed  to  the  remaindermen  under  the  provision  of 
the  statute  which  provides  that  '  When,  in  consequence  of  a 
vaUd  limitation  of  an  expectant  estate,  there  shall  be  a 
suspense  of  the  power  of  alienation  or  of  the  ownership, 
during  the  continuance  of  which  the  rents  and  profits  shall 
be  imdisposed  of,  and  no  valid  direction  for  their  accumu- 
lation is  given,  such  rents  and  profits  shall  belong  to  the 
persons  presumptively  entitled  to  the  next  eventual  estate.' 
(See  1  R.  S.  726,  §  40;  Real  Prop.  Law  [Laws  of  1896,  chap. 
647],  §  53.)  The  conclusion  of  the  surrogate  is  correct,  if 
the  statute  is  applicable.    I  do  not  think  it  is.    The  rule 
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seems  to  be  well  settled  that  where  the  direction  for  an 
accumulation  is  void,  and  there  is  some  other  and  legal  dis- 
position of  the  rents  and  profits,  the  statute  does  not  apply; 
that  in  such  case  the  direction  for  accumulation  should  be 
eliminated  from  the  will. 

"  The  direction  to  accumulate  in  this  will  can  be  stricken 
out  and  there  then  still  remains  a  valid  disposition  of  the 
rents  and  profits.  The  testator  gave  the  fund  to  the  trustees 
to  collect  the  income  from  each  and  every  part  of  it.  He 
clothed  his  trustees  with  power  to  apply  the  entire  income 
to  the  use  of  his  daughter.  He  also  clothed  them  with  power, 
in  their  discretion,  if  they  did  not  think  she  needed  all  of  the 
income,  to  accumulate  it,  and  if  they  did  so,  he  gave  it  to  the 
remaindermen.  The  authority,  as  we  have  seen,  to  accumulate 
is  void  but  the  authority  to  pay  the  entire  income  to  the 
daughter  is  nevertheless  valid  and  enforcible.  If  this  be  true, 
then  the  daughter  was  entitled  to  the  entire  income  and 
whatever  had  accrued  at  the  time  she  died  passed  to  her 
representatives.  This  conclusion,  it  seems  to  me  necessarily 
follows  from  the  rule  laid  down  in  Pray  v.  Hegeman  (92  N.  Y. 
508),  and  Barbour  v.  DeFarest  (95  id.  13).'' 

In  Hia  V.  GuararUy  Trust  Co.  (163  App.  Div.  374)  the 
testatrix  gave  her  residuary  estate  to  her  executors  and 
trustees  upon  the  following  terms:  "  To  receive  the  rents, 
issues,  income  and  profits  thereof  and  to  apply  the  whole, 
or  such  portions  of  such  rents,  issues,  income  and  profits, 
as  my  said  executors  and  trustees  may  deem  advisable,  for 
the  use  and  benefit  of  my  son  ♦  ♦  ♦  during  his  natural 
life,  and  on  the  death  of  my  said  son  I  give,  devise  and 
bequeath  all  of  said  rest,  residue  and  remainder  of  my  estate 
with  the  accumulations,  if  any,  thereon  *  *  *  to  my 
said  sister  Marie  Hill  absolutely  and  forever."  The  son 
at  the  time  of  the  execution  of  the  will  was  a  life  convict  and 
after  his  mother's  death  became  insane  and  was  still  so  when 
suit  was  brought.  The  executors  at  the  time  of  the  account- 
ing had  applied  only  a  small  portion  of  the  income  to  his  use 
and  the  remainderman  sought  to  have  the  accumulated 
income  paid  to  her  as  the  person  presumptively  entitled  to 
the  next  eventual  estate.  This  was  refused,  the  court  saying, 
in  part:   '^  Although  a  considerable  surplus  has  been  accumu- 
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lated^  it  is  by  no  means  certain  that  circumstances  may  not 
arise,  before  the  termination  of  the  trust,  under  which  the 
trustees  might  deem  it  advisable  to  apply  all  this  income  to 
the  use  and  benefit  of  the  beneficiary.  The  direction  to  apply 
so  much  of  the  income  as  the  trustees  may  deem  advisable 
does  not  mean  that  they  must  determine,  upon  receipt  of  each 
payment  of  income,  how  much  thereof  shall  be  applied  to  the 
use  and  benefit  of  the  beneficiary;  on  the  contrary,  I  think 
the  testatrix  plainly  intended  that  they  should  hold,  subject 
to  his  use,  all  the  income,  irrespective  of  the  amount  immedi- 
ately applied.  Such  a  direction  is  not  necessarily  invalid. 
In  Bloodgood  v.  Ltewis  (209  N.  Y.  95)  the  will  of  the  testator 
gave  the  income  from  a  quarter  of  his  estate  to  his  daughter 
Mary,  providing  that  if  Mary,  in  the  judgment  of  his  daughter 
Rosetta,  should  continue  to  be  of  unsound  mind  and  incapable 
of  managing  her  own  affairs,  the  income  should  be  paid  to 
Rosetta  to  be  applied  by  her  in  the  care  and  comfort  of  Mary. 
By  a  codicil  he  provided  that,  owing  to  Rosetta's  feeble  health, 
he  made  the  trustees  the  judges  of  Mary's  condition  in  place 
of  Rosetta,  and  directed  them,  if  they  considered  Mary 
incapable  of  managing  her  own  affairs,^  to  pay  to  Rosetta  so 
much  of  the  income  of  the  trust  fund  for  Mary  as,  in  their 
discretion,  might  be  required  for  her  comfortable  care  and 
support.  There  being  no  direction  for  the  immediate  pay- 
ment of  the  residue  of  the  income  to  any  one,  this  court  held 
that  the  accumulated  residue  was  an  unlawful  accumulation 
and  belonged  to  the  persons  presumptively  entitled  to  the 
next  eventual  estate.  {Bloodgood  v.  LewiSy  146  App.  Div. 
86.)  The  Court  of  Appeals,  however,  held  that  the  entire 
income  was  given  to  Mary  under  the  will  and  that  the  codicil 
did  not  revoke  the  gift,  but  rather  empowered  the  trustees 
'  to  determine,  in  their  discretion,  how  much  of  the  one-fourth 
equal  part  bequeathed  to  her  should  be  expended  for  her 
benefit,  and  made  them  custodians  and  conservators  of  the 
unexpended  balance.' 

"  There  is,  therefore,  in  the  present  case  nothing  unlawful 
in  the  trustees  holding  the  xmexpended  balance  in  their  hands 
—  certainly  not  if  the  will  of  the  testatrix  be  construed  as 
giving  the  entire  income  to  her  son.  Whether  the  will  should 
be  so  construed  is  a  question  which  is  not  necessary  to  det^- 
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mine  at  this  time.  It  does  dispose  of  the  remainder  '  with 
the  accumulations,  if  any,  thereon/  but  the  word  '  accumula- 
tions '  in  this  connection  does  not  necessarily  refer  to  the 
income.  But  however  that  may  be,  I  am  clearly  of  the 
opinion  that  the  testatrix  intended  that  the  income  not 
immediately  applied  to  the  use  of  her  son  should  be  held  by 
the  trustees  subject  to  his  use  diuing  his  life.  If,  in  order 
to  effectuate  this  intent,  the  will  must  be  construed  as  giving 
him  the  entire  income,  the  time  and  manner  of  payment 
being  left  to  the  discretion  of  the  trustees,  it  is  susceptible  of 
this  construction  and  should  be  so  construed,  but  the  question 
may  never  arise.  Under  the  statute  (Real  Prop.  Law  [Grcn. 
Laws,  chap.  46;  Laws  of  1896,  chap.  547],  §53;  now  Real 
Prop.  Law  [Consol.  Laws,  chap.  50;  Laws  of  1909,  chap.  52], 
§  63),  which  is  also  applicable  to  personal  property  ( United 
States  Trust  Co.  v.  /SoAer,  178  N.  Y.  442;  MUh  v.  Hussan, 
140  id.  99;  Cook  v.  Loiory,  95  id.  103),  the  plaintiff  is  entitled 
to  the  income  not  applied  to  the  use  of  the  beneficiary  only 
upon  the  ground  that  such  income  is  undisposed  of.  For  the 
reasons  stated  the  income  now  in  the  hands  of  the  trustees 
caimot  be  so  considered,  because  the  trustees  have  the  right 
at  any  time  to  apply  any  or  aU  of  it  to  the  use  of  the  beneficiary. 
Until  the  trust  has  terminated  it  will  be  impossible  to  tell 
how  much,  if  any,  of  it  will  remain  xmdisposed  of. 

''  If  this  conclusion  be  correct,  then  the  trustees  should 
continue  to  hold  the  income  not  immediately  applied,  subject 
to  its  future  application,  if  they  deem  it  advisable  for  his  use 
and  benefit." 

In  Matter  of  Batrier,  No.  1  (164  App.  Div.  358),  where 
there  was  a  trust  fund  created  for  the  benefit  of  a  feeble- 
minded person,  the  court  cited  with  approval  Hill  v.  Ouaranty 
Trust  Co.  {supra)  and  said:  "  This  court,  reviewing  the 
authorities,  held  that  the  will  did  not,  either  expressly  or  by 
necessary  implication,  direct  any  accumulation  of  the  income; 
that  although  a  considerable  surplus  had  been  accumulated, 
it  was  by  no  means  certain  that  circumstances  might  not 
arise,  before  the  termination  of  the  trust,  imder  which  the 
trustees  might  deem  it  advisable  to  apply  all  this  income 
to  the  use  and  benefit  of  the  beneficiary,  and  that  the  trustees 
should  continue  to  hold  the  income  not  immediately  applied, 
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subject  to  its  future  application,  if  they  deemed  it  advisable, 
for  the  cestui  que  trust's  use  and  benefit. 

"  We  think,  as  the  question  here  involved  has  so  recently 
been  determined  by  that  well-considered  case,  it  is  unneces- 
sary to  discuss  it  further.'' 

In  Matter  of  Bamer,  No.  2  (164  App.  Div.  363),  the  wiU 
gave  to  the  trustees  two-thirds  of  the  net  rents,  issues  and 
profits  of  certain  real  estate  in  trust  to  apply  the  same  or 
so  much  thereof  as  testator's  wife  during  her  life  or  the  sur- 
viving trustees  after  her  death  might  think  necessary  or 
proper  for  the  care,  education,  maintenance  and  support  of 
the  testator's  daughter  and  such  issue  as  she  might  have. 
The  daughter  was  an  incompetent,  although  not  judicially 
declared  so  to  be.  The  will  then  provided  that  upon  the 
daughter's  death  the  income  from  the  trust  fimd  with  any 
and  all  surplus  thereof  unexpended,  if  any,  should  be  divided 
in  certain  alternative  ways.  There  was  also  a  direction 
that  if,  under  the  provisions  of  the  will,  there  should  remain 
in  the  hands  of  the  trustees  accumulations  of  the  net  rents, 
issues  and  profits  not  authorized  by  the  laws  of  the  State  of 
New  York,  the  same  should  be  regarded  as  real  property  and 
be  distributed  according  to  the  statutes  of  New  York  rdating 
to  descent.  Upon  the  accounting  there  was  found  a  balance 
of  imexpended  income  which  the  surrogate  held  to  be  an 
unlawful  accumulation  and,  therefore,  under  the  will  dis- 
tributable according  to  the  Statute  of  Descent.  This  court 
said:  ''  There  is  no  express  provision  in  this  will  for  any 
accumulation  of  income,  and  the  direction  for  the  distribution 
of  such  is  only  precautionary  and  made  in  view  of  the  dis- 
cretionary power  vested  in  the  trustees  by  the  4th  clause 
of  the  will.  The  conclusions  reached  by  Mr.  Justice  Clarke 
in  Matter  of  Bairiery  No.  1  (164  App.  Div.  358)  are  found 
upon  considerations  equally  applicable  to  the  case  at  bar  and 
require  a  like  disposition  of  the  present  appeal." 

It  will  be  seen  that  in  this  last  cited  case  there  was  an 
express  disposition  of  accumulated  income,  as  in  the  case  at 
bar.  We  deem  it  unnecessary  to  cite  further  the  cases  in 
line  with  these  determinations,  believing  that  they  sufficiently 
establish  the  law  applicable  to  the  question  before  us.  The 
testator's  clear  intention  as  deducible  from  the  will  being  that 
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his  daughter  should  have  the  entire  income  of  the  trust  fund 
(except  $40,200)  applied  to  or  available  for  her  use  as  long  as 
she  should  live,  his  intention  should  be  carried  out.  This 
limits  the  discretion  of  the  trustees  or  Sherwood  to  deter- 
mining how  much  of  the  income  bequeathed  to  Miss  Dexter 
shall  be  expended  for  her  benefit  and  makes  the  trustees 
custodians  of  the  unexpended  balance  for  her  as  long  as  she 
is  deemed  incompetent,  and  does  not  (as  would  the  contrary 
view)  substitute  them  for  the  testator  and  allow  them  to 
reduce  her  share  and  increase  that  of  the  residuary  legatees 
at  will.  In  other  words,  they  are  what  they  should  be, 
administrators  of  the  fund  only,  and  not  disposers  of  it.  We 
agree  with  the  learned  referee  in  his  conclusion  that  the 
discretionary  power  given  to  the  trustees  imder  paragraph 
4,  subdivision  5,  of  the  will  is  limited  to  the  legacies  specified 
in  paragraph  5  of  the  will  and  that  it  was  neither  the  inten- 
tion nor  direction  of  the  testator  that  the  bequests  to  the 
$972,000  class  should  be  paid  out  of  imexpended  income. 

The  conclusions  of  law  found  by  the  learned  referee  herein 
should  be  modified  by  including  the  nine  conclusions  of  law 
proposed  on  behalf  of  the  defendant  Clarissa  Treadwell 
Dexter,  and  the  appropriate  findings  of  fact  in  connection 
therewith,  and  by  reversing  the  findings  of  fact  and  con- 
clusions of  law  inconsistent  therewith,  and  the  judgment 
appealed  from  will  be  modified  accordingly,  so  as  to  adjudge 
that  the  defendant  Clarissa  Treadwell  Dexter  is  entitled  to 
the  entire  net  income  of  the  trust  created  in  and  by  said 
will  for  her  life,  with  the  exception  only  of  the  sum  of  $40,200 
heretofore  paid  by  the  plaintiffs  pursuant  to  the  provisions 
of  the  will  to  the  legatees  mentioned  in  paragraph  5  thereof 
Costs  and  disbursements  are  awarded  to  all  parties  appearing 
upon  this  appeal,  payable  out  of  the  estate. 

Clarke,  P.  J.,  Laughlin,  Smith  and  Page,  JJ.,  concurred. 

Judgment  modified  as  directed  in  opinion,  with  costs  to 
all  parties  appearing  upon  this  appeal,  payable  out  of  the 
estate.    Order  to  be  settled  on  notice. 
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In  the  Matter  of  the  Probate  of  a  Paper  Propounded  as  the 
Last  Will  and  Testament  of  Mary  Sweeny,  Deceased. 

Margaret  Sweeny  and  Others,  Appellants;  Denis  Sweeny, 

Respondent. 
First  Department,  July  13, 1917. 

Will  —  probate  contested  on  ffrounds  of  fraud  and  undue  influence 
—  evidence  not  Justifying  verdict  for  contestants  —  evidence  — 
past  transactions  showing  family  history. 

Appeal  from  a  decree  of  the  Surrogate's  Court  denyiiig  probate  of  a  will 
upon  the  groimd  that  the  ezeoution  thereof  was  procured  by  fraud,  deceit 
and  undue  influence.  The  testatrix  left  her  estate  to  her  daughters  and 
gave  to  her  sons  only  nominal  bequests  upon  the  ground  stated  in  the 
will  that  they  had,  during  her  husband's  lifetime,  received  ample  advance- 
ments from  him,  etc.  Evidence  examined,  and  hdd,  absolutely  insuf&oient 
to  support  a  finding  of  fraud  or  undue  influence  by  the  jury,  and  that  the 
decree  of  the  surrogate  should  be  reversed  and  the  will  admitted  to  probate. 

In  such  proceeding  in  the  Surrogate's  Court  it  was  error  to  take  evidence 
otherwise  clearly  inadmissible,  upon  the  theory  that  it  would  place  upon 
the  record  the  whole  history  of  the  family  of  the  testatrix. 

Appeal  by  Margaret  Sweeny,  proponent,  and  others  from 
a  decree  of  the  Surrogate's  Court  of  the  county  of  New  York, 
entered  in  the  office  of  said  Surrogate's  Court  on  the  6th  day 
of  July,  1916,  denying  probate  to  a  paper  propounded  as 
and  for  the  last  will  and  testament  of  Mary  Sweeny,  deceased, 
and  also  from  an  order  entered  in  said  Surrogate's  Court  on 
the  23d  day  of  March,  1916,  denying  their  motion  to  set 
aside  the  verdict  of  the  jury  herein. 

Michael  J.  Horan,  for  the  appellants. 

Jay  Noble  Errdey  [John  Edmond  Hewitt  with  him  on  the 
brief],  for  the  respondent. 

Dowling,  J.: 

Mary  Sweeny  died  in  the  coimty  of  New  York  January 
24,  1915,  leaving  a  last  will  and  testament  dated  July  21, 
1914,  whereby  she  left  each  of  her  three  sons,  Denis,  James 
and  Joseph,  the  sum  of  $50,  stating  that  she  made  no  other 
provision  for  them  as  her  husband  during  his  lifetime  had 
made  ample  provision  by  transferring  his  business  to  them 
and  advancing  them  large  sums  of  money.    To  her  daughter 
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Mary  she  left  $10,000,  to  her  daughter  Esther  $15,000,  and 
the  residue  of  her  estate  to  her  daughter  Margaret.  She 
had  made  a  prior  will  October  25,  1910,  by  which  she  had 
left  each  of  her  sons  $5,  giving  the  same  reason  for  her  action, 
dividing  the  residue  of  her  estate  among  her  three  daughters 
equally  after  leaving  a  granddaughter  $1,000.  The  will  was 
originally  contested  upon  all  the  grounds  usually  urged,  but 
on  the  trial  the  evidence  was  directed  to  the  issue  of  undue 
influence  and  the  case  was  submitted  to  the  jury  on  that 
ground  alone.  The  decree  recites  that  the  execution  of  the 
will  was  procured  by  fraud,  deceit  and  undue  influence  and 
probate  is  refused  for  that  reason.  No  useful  purpose  would 
be  served  by  discussing  at  length  the  evidence  in  the  case, 
in  view  of  the  fact  that,  in  oiu*  opinion,  the  record  is  absolutely 
devoid  of  any  testimony  which  in  the  slightest  degree  tends 
to  support  the  verdict  of  the  jury.  There  is  nothing  in  the 
evidence  which  justified  the  submission  of  the  issue  to  the 
jury,  and  the  motion  made  at  the  close  of  the  case  by  the 
attorney  for  the  proponent  to  direct  a  verdict  on  the  ground 
that  the  contestant  had  failed  to  sustain  his  objections  should 
have  been  granted.  There  are  many  rulings  upon  questions 
of  evidence  which  in  themselves  would  have  called  for  the 
reversal  of  the  decree  and  the  granting  of  a  new  trial,  were 
it  not  for  the  conclusion  we  have  reached  as  to  the  failure 
of  the  contestant  to  make  out  any  case  whatever.  The 
history  of  the  Sweeny  family  was  allowed  to  be  given  in 
evidence  before  the  jury  for  the  purpose  of  exciting  their 
sympathy  or  prejudice,  and  statements  made  by  the  husband 
of  the  decedent  over  twenty  years  ago  were  allowed  to  be 
given  in  evidence  by  the  contestant,  including  statements 
made  by  the  husband  of  testatrix  (not  in  her  presence)  that 
he  had  turned  his  property  over  to  her  for  the  purpose  of 
keeping  it  in  her  name  xmtil  she  died  and  then  for  her  to 
^ve  it  to  her  children  share  and  share  alike.  The  contestant 
was  allowed  to  testify  as  to  injuries  received  by  his  brother 
James  in  the  business  and  the  circumstances  imder  which 
he  received  them;  he  was  also  allowed  to  testify  to  all  manner 
of  personal  transactions  with  his  father  and  the  details  of 
his  business  with  him,  including  alleged  advances  made  to 
his  father  over  twenty  years  before  towards  the  purchase  of 
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certain  real  estate;  also  to  what  his  father  told  the  contestants' 
wife  to  do;  also  to  transactions  with  his  mother  in  his  efforts 
to  obtain  loans  from  her  eight  or  nine  years  before  the  will 
was  made;  with  a  variety  of  other  incompetent  and  objection- 
able testimony,  all  of  which  was  received  in  evidence  upon 
the  apparent  theory,  as  was  said  in  ruling  upon  the  admission 
of  one  line  of  improper  testimony,  ''  This  is  simply  to  get  in 
the  whole  history  of  the  Sweeny  family/'  The  jury  evidently 
did  not  decide  the  questions  submitted  to  them  upon  the 
testimony,  for  there  was  absolutely  no  testimony  upon  which 
they  could  have  founded  their  verdict.  They  must  have 
decided  the  case  upon  the  same  theory  which  apparently 
was  indicated  by  the  learned  surrogate  when  improper  evidence 
was  sought  to  be  introduced  in  relation  to  the  dealings  of  a 
firm  composed  of  two  of  the  sons  and  the  wife  of  the  con- 
testant. In  ruling  upon  the  objection  the  learned  surrogate 
said:  ''  I  will  admit  it  on  the  question  of  imdue  influence. 
If  this  man  was  the  one  who  created  the  business  and  was 
the  brains  of  the  family,  it  would  have  a  bearing  on  that 
question,  whether,  imder  the  conditions,  his  mother  should 
not  take  care  of  him,  and  it  is  on  that  theory  that  I  admit 
it."    To  this  the  appellants  took  exception. 

There  is  no  question  whatever  that  Mary  Sweeny  was 
mentally  competent  to  make  a  will;  there  is  no  question  that 
her  will  was  properly  executed.  The  record  is  barren  of  any 
evidence  justifying  the  finding  of  undue  influence,  fraud  or 
deceit  upon  the  part  of  anybody,  even  with  all  the  improper 
and  incompetent  testimony  in  the  record  which  was  received 
upon  the  trial.  Not  only  was  there  no  evidence  to  support  the 
verdict,  but  there  was  no  evidence  to  warrant  the  submission 
of  the  issue  of  undue  influence  to  the  jury,  and  the  motion 
to  direct  the  probate  of  the  will  should  have  been  granted. 

The  decree  and  order  appealed  from  will,  therefore,  be 
reversed,  with  costs,  and  the  will  of  the  decedent  ordered 
to  be  admitted  to  probate. 

Clarke,  P.  J.,  Smith,  Page  and  Shearn,  JJ.,  concurred. 

Decree  and  order  reversed,  with  costs,  and  proceeding 
remitted  to  Surrogate's  Court  for  further  action  in  accordance 
with  opinion. 
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James  J.  E.  Burke,  PIainti£f,  v.  Union  Pacific  Railroad 
Company,  Defendant. 

First  Department,  July  18, 1917. 

Carrier  —  liabili^  for  loss  of  goods  —  biU  of  lading  construed  — 
agreement  limiting  liability  of  carrier  —  Interstate  Commerce 
Law  construed. 

Where  a  bDl  of  lading  covering  the  entire  shipment  of  merohandise  from 
Japan  to  the  State  of  New  York,  and  thus  including  transit  across  the 
continent  by  the  defendant  raihroad,  expressly  provided  that  the  goods 
are  valued  by  the  shipper  at  not  exceeding  $100  per  package  and  that 
"  the  liability  of  the  Companies  therefor  "  in  case  of  loss  shall  not  exceed 
$100  peit  package,  the  shipper  cannot  recover  in  excess  of  that  sum  where 
the  goods  were  destroyed  while  being  transported  by  the  defendant  in 
this  country,  even  though  it  is  admitted  that  the  real  value  of  the  goods 
was  greatly  in  excess  of  that  stated. 

As  the  agreement  was  a  "  through  bill  of  lading  *'  its  terms  as  to  value 
were  intended  to  apply  to  any  of  the  successive  carriers,  including  the 
defendant. 

Although  an  interstate  shipment,  whether  originating  in  this  country  or 
abroad,  is  controlled  so  far  as  concerns  that  portion  of  the  transportation 
which  is  interstate,  by  the  Interstate  Conmierce  Law,  and  the  rules, 
form  of  contract  and  classification  established  in  pursuance  of  that  law, 
nevertheless  said  law  and  the  schedules  filed  thereunder  do  not  forbid 
a  limitation  of  the  carrier's  liability  such  as  is  contained  *in  the  bill  of 
lading  aforesaid.  In  fact  the  3d  section  of  the  uniform  bill  of  lading 
allows  a  lower  valuation  of  goods  to  be  agreed  upon. 

Submission  of  a  controversy  upon  an  agreed  statement  of 
facts  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Arthur  W.  Clement  \Wilson  E.  Tipple  with  him  on  the  brief], 
for  the  plaintiff. 

Oscar  B.  Houston^  for  the  defendant. 

Scott,  J.: 

The  only  question  at  issue  in  this  controversy  is  the  amount 
of  damages  which  the  plainti£f  is  entitled  to  recover  for  the 
loss  of  certain  goods  shipped  from  Japan  to  this  country  and 
then  transported  over  defendant's  railroad.  The  liability  of 
defendant  is  not  questioned,  the  only  dispute  being  as  to  the 
amount  for  which  it  is  liable. 

The  goods,  consisting  of  fifty-six  cases  of  merchandise, 
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were  shipped  from  Yokohama^  Japan,  by  the  Pacific  Mail 
Steamship  Company,  to  be  delivered  at  New  York  to  the 
shipper's  order.  It  was  carried  by  the  steamship  company 
to  San  Francisco,  and  there  delivered  to  the  Southern  Pacific 
Ck>mpany,  a  common  carrier,  and  by  that  company  trans- 
ported to  its  jimction  with  defendant  and  there  delivered  to 
said  defendant.  While  in  defendant's  hands  the  property 
was  totally  destroyed.  As  has  been  said  the  defendant  con- 
cedes its  liabiUty,  and  it  is  stipulated  that  the  fair,  reasonable 
and  market  value  of  the  goods  was  $17,549.01,  for  which 
sum,  with  interest,  the  plaintiff  demands  judgment. 

The  defendant  claims,  however,  that  it  is  liable  for  no  more 
than  $5,600  with  interest.  This  claim  is  based  upon  a  clause 
in  the  bill  of  lading  issued  by  the  steamship  company  reading  as 
follows:  "  It  is  expressly  agreed  that  the  goods  named  ♦  ♦  * 
are  hereby  valued  at  not  exceeding  $100.00  per  package,  and 
unless  a  different  or  other  value  is  expressly  written  and 
declared  herein,  the  liability  of  the  Companies  therefor,  in 
case  of  the  total  loss  of  all  or  any  of  the  said  goods  from  any 
cause,  shall  not  exceed  $100.00  pa*  package,  and  in  case  of  the 
partial  loss  of  or  damage  to  any  of  said  goods,  the  liability 
of  the  Carriers  shall  not  exceed  such  proportion  thereof  per 
package  as, the  loss  or  damage  on  each  package  shall  bear 
to  the  sum  of  $100.00." 

This  is  a  very  common  form  of  agreement  as  to  value  and 
has  frequently  been  upheld  and  enforced  {Hart  v.  Pennsylvania 
R.  R.  Co.y  112  U.  S.  331;  Oreenwald  v.  Barrett,  199  N.  Y.  170), 
and  it  is  of  no  moment  that  the  freight  charges  do  not  appear 
to  have  been  based  on  this  valuation  of  $100  per  package. 
(Reid  V.  Fargo,  213  Fed.  Rep.  771,  773;  affd.  on  this  point, 
241  U.  S.  644,  551.) 

It  is  also  apparent  that  this  agreement  as  to  value  was 
intended  to  apply  to  any  of  the  successive  carriers.  The 
bill  of  lading  was  denominated  ''  through  bill  of  lading," 
and  it  called  for  the  transportation  of  the  goods  ''  from 
Yokohama,  via  San  Francisco  to  New  York."  The  freight 
charge  was  made  up  of  two  items,  one  the  ocean  rate,  and 
the  other  the  rail  rate,  and  the  bill  of  lading  provided  that 
the  goods  were  "  to  be  transported  by  the  Pacific  Mail  Steamship 
Company  on  board  the  steamship  Persia   *    *    ♦    from  Yoko- 
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hama  unto  the  Port  Of  San  Francisco,  or  so  near  thereto  as  safe 
navigation  of  such  vessel  or  vessels  shall.then  permit  ♦  ♦  ♦ 
and  there  upon  the  arrival  of  said  Steamer  in  like  condition 
to  be  received  by  and  delivered  unto  the  Southern  Pacific 
Company,  the  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany or  the  Western  Pacific  Railway  Company,  or  any  one  of 
them,  and  thence  to  be  transported  by  said  Company  and 
connecting  Railroad  Companies  to  New  York  and  there  in  like 
condition  to  be  delivered  unto  ♦  ♦  ♦  Order."  And  finally 
the  clause  fixing  the  valuation  of  $100  per  package  (quoted 
above)  speaks  of  the  liabilities  of  the  ''  companies  "  and  later 
of  the  "  carriers,"  which  it  would  not  have  done  if  it  had 
been  intended  to  limit  the  effect  of  the  stipulation  as  to  value 
to  the  first  carrier,  viz.,  the  steamship  company. 

The  plaintiff,  however,  contends  that  in  so  far  as  concerns 
the  transportation  of  the  goods  from  San  Francisco  to  New 
York,  the  shipment  must  be  regarded  as  being  governed 
exclusively  by  the  provisions  of  the  defendant's  filed  classi- 
fication, tariffs,  etc.,  and  the  uniform  bill  of  lading  on  file 
with  the  Interstate  Commerce  Commission,  and  that  since 
the  limitation  upon  the  defendant's  liability,  contained  in 
the  steamship  company's  bill  of  lading  is  not  to  be  found 
in  any  of  the  classifications,  tariffs  or  in  the  uniform  bill  of 
lading,  the  defendant  may  not  avail  itself  of  the  agreement 
as  to  value.  We  have  no  doubt  that  the  Interstate  Commerce 
Act  applied  to  so  much  of  the  shipment  as  was  had  by  rail  after 
the  goods  had  been  landed  at  San  Francisco  (See  24  U.  S.  Stat, 
at  Large,  379,  §  1,  as  amd.  by  34  id.  584,  §  1,  and  36  id.  544, 
§  7),  and  inasmuch  as  the  shipper  gave  no  notice  that  he  elected 
to  ship  subject  to  the  common-law  rules  of  liability,  the  ship- 
ment, so  far  as  concerns  defendant,  must,  we  think,  be  deemed 
to  have  been  made  under  the  filed  classifications  and  rates 
and  under  the  terms  of  the  imiform  bill  of  lading,  notwith- 
standing no  such  bill  was,  in  fact,  ever  issued  or  signed.  (See 
rule  9  of  Western  Classification  No.  53,  in  force  at  the  time 
of  the  shipment  and  stipulated  as  a  part  of  the  submission.) 
In  other  words,  an  interstate  shipment,  whether  originating 
in  this  country  or  abroad,  is  controlled,  so  far  as  concerns 
that  portion  of  the  transportation  which  is  interstate,  by  the 
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Interstate  Commerce  Law,  and  the  rules,  forms  of  contract 
and  classifications  established  in  pursuance  of  that  law. 

Granting  this,  however,  does  not  serve  to  sustain  the  plain- 
tiff's claim.  While  the  filed  schedule  of  classifications,  rates, 
etc.,  do  not  in  terms  provide  for  such  a  valuation  as  was 
made  in  this  case  and  a  consequent  limitation  of  the  carrier's 
liability,  they  do  not  forbid  it.  The  uniform  bill  of  lading, 
however,  does  explicitly  so  provide. 

Its  3d  section  reads  as  follows:  ''  The  amount  of  any  loss 
or  damage  for  which  any  carrier  is  liable  shall  be  computed 
on  the  basis  of  the  value  of  the  property  (being  the  bona  fide 
invoice  price,  if  any,  to  the  consignee,  including  the  freight 
charges,  if  prepaid)  at  the  place  and  time  of  shipment  under 
this  bill  of  lading,  urtless  a  lower  value  has  been  represented 
in  writing  by  the  shipper  or  has  been  agreed  upon  or  is  deter- 
mined by  the  classification  or  tariffs  upon  which  the  rate 
is  based,  in  any  of  which  events  such  lower  value  shall  be  the 
maximum  amount  to  govern  such  computation,  whether  or 
not  such  loss  or  damage  occurs  from  negligence.'' 

This  section  establishes  four  alternative  measures  of  value  or 
bases  of  liability.  The  first  is  the  invoice  value,  and  the  third 
is  "  a  lower  value  *  ♦  *  agreed  upon."  The  shipment  for 
the  loss  of  which  plaintiff  seeks  to  recover  damages  falls  distinctly 
within  this  third  class.  A  lower  value  than  the  invoice  price 
had  been  distinctly  agreed  upon  between  the  initial  carrier 
and  the  shipper  and  had  been  expressed  in  the  bill  of  lading. 
Since,  as  already  said,  that  agreement  was  obviously  made 
not  only  for  the  benefit  of  the  initial  carrier,  but  for  that  of 
each  successive  carrier,  the  defendant  is  entitled  to  the  benefit 
of  it,  precisely  as  if  a  bill  of  lading  in  the  uniform  form  had 
been  issued  and  the  agreement  as  to  value  had  been  written 
into  it. 

It  follows  that  there  must  be  judgment  for  the  plaintiff 
for  $5,600,  with  interest,  with  costs  to  the  defendant. 

Clabke,  p.  J.,  Lauohun,  Davis  and  Sheabn,  JJ., 
concurred. 

Judgment  for  plaintiff  as  stated  in  opinion,  with  costs  to 
the  defendant.    Order  to  be  settled  on  notice. 
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Tiffany   Studios,   Plaintiff,   v.  Jacob   Seibert,   Jb.,   and 

Others,  as  Executors  of  and  Trustees  under  the  Last  Will 

and  Testament  of  William  B.  Dana,  Deceased,  and  Others, 

Defendants. 

First  Department,  July  18, 1917. 

Assiffnment  —  when  assignee  of  beneficiary  in  wiU  entitled  to  pro- 
ceeds of  lands  taken  by  eminent  domain  —  wiU  —  power  of  sale 
construed  —  when  condemnation  of  lands  equivalent  to  sale  by 
testamentary  trustees. 

Submission  of  a  controversy  upon  an  agreed  statement  of  faots  pursuant 
to  the  Code  of  Civil  Procedure.  The  plaintiff,  a  creditor  of  a  beneficiary 
under  a  will  and  as  assignee  of  her  interest  in  moneys  which  were  the 
proceeds  of  lands  of  the  estate  taken  by  eminent  domain  and  held  by 
the  executors,  claims  to  be  entitled  to  the  share  of  the  assignor  and  asks 
that  the  executors  be  required  to  pay  over  the  same.  The  defendant 
executors  contend  that,  under  the  terms  of  the  will,  the  plaintiff's  assignor 
could  only  become  entitled  to  the  proceeds  of  the  land  in  case  they  were 
voluntarily  sold  by  the  trustees  under  a  discretionary  power  given  by 
the  will,  and  that  the  taking  of  the  lands  by  eminent  domain  was  not 
such  sale  as  vested  the  assignor  with  any  interest  in  the  proceeds. 

Held,  that  the  taking  of  the  lands  by  eminent  domain  was  in  fact  a  sale 
within  the  meaning  of  the  will  which,  as  construed  by  the  court,  entitled 
the  assignor  to  share  in  the  proceeds  without  restriction  and  that  the 
only  discretion  conferred  upon  the  executors  related  to  the  price  and 
terms  of  sale. 

When  the  proceeds  of  the  lands  taken  by  eminent  domain  were  received 
by  the  testamentary  trustees  in  cash  they  became  personal  property  and 
subject  to  distribution  under  the  terms  of  the  will. 

Laughlin,  J.,  dissented. 

Submission  of  a  controversy  upon  an  agreed  statement  of 
facts  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure. 

Robert  Thome,  for  the  plaintiff. 

Winthrop  E.  DwigU  and  Jacob  Seibert,  Jr.,  for  the  defendants 
Jacob  Seibert,  Jr.,  and  others. 

Alfred  Ely,  for  the  defendants  Davis  Collamore  &  Company, 
Ltd.,  and  others. 

Harold  S.  Deming,  for  the  defendant  William  Shepherd 
Dana,  individually  and  as  trustee. 
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DOWLING,  J.: 

William  B.  Dana  died  on  October  10,  1910,  leaving  a  last 
will  and  testament  dated  April  12,  1909,  and  a  codicil  thereto 
dated  September  13,  1910,  which  were  duly  admitted  to 
probate  in  the  coimty  of  Suffolk,  State  of  New  York,  on 
November  28,  1910.  Three  separate  trusts  were  created 
imder  these  instruments.  The  first  was  of  his  holdings  of 
capital  stock  in  the  WiUiam  B.  Dana  Company,  which  he 
left  to  Jacob  B.  Seibert,  Jr.,  and  Ethel  Dana  Shepherd  in 
trust,  to  receive  the  income  thereof  for  certain  designated  pur- 
poses and  periods,  with  the  following  provisions:  - 

"  I  empower  my  said  trustees,  however,  at  any  time  in  their 
discretion  to  sell  all  of  said  stock  in  one  block  at  pubUc  or 
private  sale  at  such  prices  and  upon  such  terms  as  they  may 
determine,  and  to  invest  and  reinvest  the  proceeds  in  any 
manner  in  their  discretion,  being  free  from  the  usual 
restrictions  as  to  trustees'  investments,  the  income  of  such 
substituted  investments  to  be  disposed  of  in  Uke  manner  as 
is  above  directed  with  respect  to  the  income  of  the  stock. 
At  the  expiration  of  such  trust,  I  give  and  bequeath  and 
direct  my  said  trustees  to  transfer  and  deliver  three  hundred 
shares  of  said  stock,  or  substituted  investments  representing 
the  proceeds  of  sale  of  such  proportion  of  said  stock,  to  Jacob 
Seibert,  Jr.;  *  *  *  and  the  remainder  of  such  stock  or 
the  substituted  investments  representing  the  proceeds  of  sale 
of  the  remainder  of  such  stock,  I  give  and  bequeath  and 
direct  my  said  trustees  to  transfer  and  deliver  to  William 
Shepherd  Dana." 

The  second  trust  (which  is  the  subject  of  this  controversy) 
is  thus  set  forth  in  the  will: 

"  Third.  I  give  and  devise  to  my  executors  all  my  right, 
title  and  interest  in  and  to  the  parcels  of  real  estate  with  the 
appurtenances,  situated  in  the  Borough  of  Manhattan,  in 
the  City  of  New  York,  known  as  number  76J^  Pine  Street, 
and  numbers  142  to  150  Worth  Street,  and  3  to  6  Mission 
Place,  and  number  17  Ann  Street,  and  also  all  my  estate 
known  as  Greycliff,  in  Englewood,  New  Jersey,  and  all  my 
other  real  estate  in  New  Jersey,  except  that  hereinafter 
expressly  devised  in  the  eighth  and  ninth  paragraphs  hereof, 
IN  TRUST,  to  hold  the  same  and  collect  the  rents,  issues  and 
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profits  thereof,  so  long  bb  William  Shepherd  Dana,  my  adopted 
son,  shall  live  and  twenty-one  years  shall  not  have  expired 
and  to  pay  the  same,  after  the  deduction  of  all  proper  charges 
and  expenses  to  the  persons  entitled  to  the  residue  of  my 
estate  according  to  the  provisions  hereof  and  in  the  same 
proportions.  I  authorize  my  executors  to  lease  any  or  all  of 
said  real  estate,  or  at  any  time  during  the  continuance  of  this 
trust  to  sell  any  or  all  of  the  same  at  such  prices  and  upon 
such  terms  as  they  may  deem  advisable.  I  also  empower  my 
executors  to  mortgage  parcels  of  my  real  estate  for  the  purpose 
of  providing  money  for  improving  such  parcels.  In  the 
event  of  any  such  sale  I  direct  my  executors  to  thereupon 
terminate  the  said  trust  to  the  extent  of  the  property  so  sold 
and  to  pay  the  net  proceeds  of  such  sale  to  the  persons  entitled 
to  the  residue  of  my  estate  according  to  the  provisions  hereof 
and  in  the  same  proportions.  Upon  the  termination  of  this 
trust  by  limitation  of  time  or  by  the  death  of  my  adopted  son, 
William  Shepherd  Dana,  I  give  and  devise  such  of  said  real 
estate  as  shall  then  remain  unsold  to  the  persons  entitled  to 
the  residue  of  my  estate  according  to  the  provisions  hereof 
and  in  the  same  proportions."  There  is  then  a  third  trust 
created  of  premises  136  to  140  Front  street,  New  York  city, 
the  income  wherefrom  is  to  be  paid  to  Ethel  Dana  Shepherd 
and  William  Shepherd  Dana  for  life,  and  it  is  provided: 
''  I  authorize  my  executors  to  lease  said  premises,  or,  at  any 
time  during  the  continuance  of  this  trust,  to  sell  the  same  at 
such  price  and  upon  such  terms  as  they  may  determine,  and 
to  invest  and  reinvest  the  proceeds  in  any  manner  in  their 
discretion,  being  free  from  the  usual  restrictions  as  to  trustees' 
investments.  The  income  of  such  substituted  investments 
to  be  disposed  of  in  like  manner  as  above  directed  with  respect 
to  the  rents,  issues  and  profits  of  the  said  premises.  Upon  the 
death  of  both  Ethel  Dana  Shepherd  and  William  Shepherd 
Dana,  I  direct  my  executors  to  convey  the  said  premises 
or  to  transfer  and  pay  over  the  investments  representing 
the  sale  of  said  premises  to  the  issue  of  William  Shepherd 
Dana,  or  if  there  be  no  such  issue,  then  to  the  person  entitled 
to  the  residue  of  my  estate,  according  to  the  provisions  hereof 
and  in  the  same  proportions." 
The  testator  then  devised  his  land  at  Mastic,  N.  Y.,  to  Ethel 
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Dana  Shepherd  and  William  Shepherd  Dana  for  life  with 
remainder  to  the  issue  of  the  latter.  He  bequeathed  certain 
personal  property  in  various  houses  to  the  same  two  persons 
and  made  devises  and  bequests  to  various  individuals^  including 
a  devise  to  Ethel  Dana  Shepherd  of  a  lot  of  land  300  feet  square 
fronting  on  Floyd  street,  Englewood,  N.  J.  His  residuary 
estate  he  divided  into  five  shares,  whereof  two  each  were 
bequeathed  to  Ethel  Dana  Sheph^  and  William  Shepherd 
Dana. 

By  his  codicil  he  first  devised  and  bequeathed  his  land 
known  as  ^'  Moss  Lots  "  at  Mastic,  N.  Y.,  with  the  personal 
property  therein  and  thereon  and  the  personal  property  at 
Greycliff,  Englewood,  N.  J.,  or  in  storage,  to  Ethel  Dana 
Shepherd  for  life,  and  after  her  death  to  William  Shepherd 
Dana  or  his  issue;  or  if  he  should  die  without  issue  prior  to  the 
death  of  Ethel  Dana  Shepherd,  then  to  the  latter  absolutely. 

As  to  the  second  trust  the  codicil  provided: 

"  I  give  and  devise  to  my  Executors  all  my  right,  title 
and  interest  in  and  to  the  parcel  of  real  estate  with  the 
appurtenances  situated  in  the  Borough  of  Manhattan  in  the 
City  of  New  York,  known  as  No.  76J^  Pine  Street  and  Nos. 
142  to  150  Worth  Street,  and  Nos.  3  to  6  Mission  Place,  and 
No.  17  Ann  Street,  and  also  my  Estate  known  as  Greycliff 
in  Englewood,  N.  J.,  and  all  my  other  real  estate  in  New 
Jersey,  except,  that  expressly  devised  in  paragraph  numbered 
eighth  to  ninth  of  my  said  Last  Will  and  Testament,  in 
TRUST,  to  hold  the  same  and  collect  the  rents,  issues  and 
profits  thereof  so  long  as  William  Shepherd  Dana,  my  adopted 
son,  shall  live  and  twenty-one  (21)  years  shall  not  have  expired 
once  my  death,  and  to  pay  the  same  after  the  deduction  of 
all  proper  charges  and  expenses  to  Ethel  Dana  Shepherd  [and 
William  Shepherd  Dana]  in  equal  portions  during  their  lives, 
the  survivor  to  receive  during  his  or  her  life  the  portion  which 
the  deceased  would  have  received  if  hving.  I  authorize  my 
Executors  to  lease  any  or  all  of  said  real  estate,  or  at  [any]  time 
during  the  continuance  of  this  trust  to  sell  any  or  all  of  the 
same  at  such  prices  and  upon  such  terms  as  they  may  deem 
advisable.  I  also  empower  my  Executors  to  mortgage  any 
parcel  of  my  said  real  estate  for  the  purpose  of  providing 
money  for  improving  said  parcel.    In  the  event  of  any  such 
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sale,  I  direct  my  Executors  to  thereupon  tennmate  the  said 
trust  to  the  extent  of  the  property  so  sold  and  to  pay  one-half 
of  the  net  proceeds  of  such  sale  to  Ethel  Dana  Shepherd,  or 
if  she  be  not  living,  to  William  Shepherd  Dana,  or  if  he  be 
not  living,  to  his  issue,  and  the  other  half  of  the  net  proceeds 
of  such  sale  to  William  Shepherd  Dana.  Upon  the  terminar 
tion  of  this  trust  by  limitation  of  time  or  by  the  death  of  my 
adopted  son,  William  Shepherd  Dana,  I  give  and  devise  such 
of  said  real  estate  as  shall  then  remain  unsold,  one-half  to 
Ethel  Dana  Shepherd  and  one-half  to  William  Shepherd  Dana, 
or  if  he  be  not  living,  to  his  issue/' 

Prior  to  the  making  of  either  the  will  or  codicil,  and  on 
March  22,  1905,  William  B.  Dana  had  made  a  trust  deed 
of  655  shares  of  capital  stock  of  the  William  B.  Dana  Com- 
pany to  Jacob  Seibert,  Jr.,  the  income  therefrom  to  be  paid 
to  Dana  during  his  life  and  at  his  death  to  Ethel  Dana  Shep- 
herd during  her  life,  and  upon  her  death  to  William  Dana 
Shepherd  during  his  life.  The  deed  contained  the  following 
provisions: 

"  Should  the  Executor  or  Executors  of  my  last  Will  and 
Testament  decide  to  sell  the  stock  of  William  B.  Dana  Com- 
pany which  may  form  part  of  my  estate  at  my  death,  and 
arrange  to  include  the  shares  held  in  this  trust  as  part  of  the 
sale,  my  said  Trustee,  upon  the  request  of  my  said  Executor 
or  Executors,  shall  sell  such  shares,  provided  the  price  and 
terms  are  as  favorable  as  those  accorded  to  the  stock  belonging 
to  my  estate.  And  my  said  Trustee  is  empowered  to  invest 
the  proceeds  and  to  dispose  of  the  income  from  such  substi* 
tuted  securities  in  like  manner  as  above  directed/' 

After  Mr.  Dana's  death  and  in  the  year  1911,  Mrs.  Shepherd 
had  the  house  at  Mastic,  L.  I.,  then  occupied  by  herself  and 
her  son  William  Shepherd  Dana,  decorated  and  furnished 
by  the  Tiffany  Studios  at  an  expense  of  $42,208.10.  She 
then  represented  to  plaintiff  that  she  was  unable  to  pay  the 
entire  cost  at  once,  but  would  make  a  payment  of  $1,000 
and  give  her  notes  for  the  balance,  and  she  stated  that  she 
had  a  large  income  from  the  Dana  estate  and  expected  to 
shortly  receive  a  large  amount  imder  the  Dana  will,  which 
would  enable  her  to  liquidate  the  entire  indebtedness  before 
all  the  notes  became  due.    In  fact  she  did  pay  notes  aggre- 
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gating  S6;000,  and  the  interest  thereon,  but  the  balance  of 
$36,208.10  with  interest  still  remains  due.  On  August  7, 
1912;  Mrs.  Shepherd  executed  to  plaintiff  an  assignment  of 
her  share  of  the  proceeds  of  sale  of  the  premises  142-150 
Worth  street,  New  York  city  (embraced  in  the  second  trust) 
as  security  for  her  indebtedness  to  it,  the  assignment  to  cover 
either  the  proceeds  of  sale  or  the  taking  of  the  property  by  the 
city  of  New  York  in  condemnation  proceedings,  it  being 
recited  that  she  was  '^  entitled  imder  the  said  last  will  and 
testament  of  William  B.  Dana,  deceased,  in  the  event  of  and 
upon  the  sale  of  said  premises  to  be  paid  and  to  receive  and 
have  individually  for  herself  one-half  of  the  proceeds  thereof." 
William  Shepherd  Dana  became  of  age  November  1,  1913. 
From  testator's  death  up  to  this  date  his  mother  had  received 
about  $21,000  as  his  guardian  and  $33,000  on  her  own  account 
from  the  several  trust  funds.  Meantime,  title  to  the  properties 
142  to  150  Worth  street  and  3  to  6  Mission  place  (embraced 
in  the  second  trust  fund)  had  been  taken  by  the  city  of  New 
York  in  condemnation  proceedings  and  on  October  8,  1913, 
the  sum  of  $282,049.80  was  paid  over  to  and  received  by  the 
trustees  of  the  Dana  estate  as  the  fair  price  or  value  of  the 
said  properties  as  found  and  determined  in  the  condemnar 
tion  proceedings,  and  which  fimds,  less  the  necessary  expenses, 
are  now  in  the  hands  of  the  trustees.  Mrs.  Shepherd  died 
June  27, 1914,  leaving  a  last  will  and  testament,  but  practically 
no  estate  except  her  claim  to  one-half  of  the  proceeds  of  sale 
of  the  premises  in  question.  The  statement  of  fact  shows 
that  she  had  lived  extravagantly,  that  there  were  twenty- 
three  unsatisfied  judgments  of  record  against  her,  that  she 
had  executed  some  thirty-one  assignments  of  interest  in  the 
proceeds  of  sale  of  the  property  taken  by  the  city  to  secure 
indebtedness  and  that  she  was  also  indebted  to  one  of  the 
executors.  But  it  is  conceded  that  plaintiff  dealt  with  her 
in  good  faith  and  in  ignorance  of  her  debts  and  extravagance. 
The  trustees  have  refused  to  recognize  the  assignment  to 
plaintiff,  denying  that  Mrs.  Shepherd  was  entitled  to  receive 
any  part  of  the  sum  paid  by  the  city  for  the  premises  in 
question,  on  the  ground  that  no  sale  thereof  was  had  within 
the  meaning  of  the  will.  The  sole  question  presented  by 
this  submission  is  whether  the  acquiring  by  the  city  of  New 
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York  in  condemnation  proceedings  of  the  title  to  the  property 
in  question  and  the  payment  therefor  in  cash  by  the  city  of 
New  York  to  the  executors  and  trustees  of  the  Dana  estate 
constituted  a  sale  of  the  said  property  within  the  meaoing 
and  the  intention  of  the  provisions  of  the  will  and  codicil 
of  deceased.  Plaintiff  claims  it  did,  and  that  the  proceeds  of 
said  property  so  received  by  the  trustees  became  immediately 
payable  to  Ethel  Dana  Shepherd  and  William  Shepherd  Dana. 
The  executors  and  trustees  claim  that  it  did  not  and  that  the 
proceeds  of  such  taking  by  the  city  should  be  held  and 
administered  by  the  trustees  in  accordance  with  the  terms 
of  the  trust  created  by  the  will  and  codicil. 

The  first  question  to  be  considered  is  whether  the  taking 
of  the  land  in  question  by  the  right  of  eminent  domain,  is  a 
sale  of  the  property  taken.  I  think  this  must  be  answered 
in  the  aflarmative.  In  BeU  Telephone  Company  v.  Parker 
(187  N.  Y.  299)  Judge  Bartlett  said:  "  In  the  view  of  the 
law  the  condemnation  proceeding,  when  carried  to  a  con- 
clusion favorable  to  the  plaintiff,  operates  as  a  purchase  of 
the  land  or  an  interest  therein  for  the  sum  fixed  by  the  com- 
missioners." In  Hunter  v.  City  of  New  York  (151  App. 
Div.  30)  the  court  held:  "  Acquiring  property  by  condemna- 
tion in  a  legal  sense  is  a  purchase  and  sale  of  the  land,  or  of 
the  interest  authorized  to  be  taken."  And  in  Cruger  v. 
Union  Trust  Company  (173  App.  Div.  797)  Mr.  Justice 
McLaughlin  said  (pp.  803,  804)  as  follows:  "  It  is  also 
contended  by  the  defendant  that  the  award  received  by  the 
trustee  for  the  interest  in  the  pier  referred  to  should  be  deemed 
realty  and  for  that  reason  not  affected  by  the  revocation. 
This  interest  was  conveyed  to  the  trustee  by  the  plaintiff 
and  was  acquired  by  the  city  in  a  condemnation  proceeding, 
in  which  title  vested  in  February,  1914.  The  award,  amount- 
ing with  interest  to  over  $11,000,  was  not  paid  to  the  trustee 
until  February  23,  1916,  shortly  before  the  attempted  revoca- 
tion. As  to  this  award,  I  am  of  the  opinion  that  when  it  was 
received  by  the  trustee  in  cash  it  constituted  personal  property 
under  the  decision  in  Sperry  v.  Farmers'  Loan  &  Trust  Co. 
[154  App.  Div.  447].  Under  the  trust  indenture  the  trustee 
was  authorized  to  sell  all  or  any  part  of  the  real  estate  and 
invest  the  proceeds  in  specific  securities,  reinvestment  in  real 
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estate  not  being  permitted  without  the  written  consent  of 
the  plaintiff.  If  the  trustee  had  voluntarily  sold  the  interest 
in  the  piw  to  the  city  the  proceeds  would  unquestionably 
have  been  personal  property.  The  fact  that  the  trustee 
parted  with  the  interest  by  operation  of  law  can  make  no 
difference.  In  the  Sperry  case,  where  the  trust  property 
conveyed  consisted  almost  entirely  of  an  undivided  interest 
in  realty,  which  was  sold  under  a  testamentary  power,  the 
court  held  that  the  proceeds  paid  to  the  trustee  were  per- 
sonalty. It  is  true  the  award  takes  the  place  of  land  and  is 
to  be  considered  as  realty  for  the  purpose  of  determining  to 
whom  the  same  should  be  paid.  If  the  plaintiff  had  revoked 
the  trust  as  to  the  personalty  before  the  award  had  actually 
been  paid  over  to  the  trustee,  then  the  authorities  cited  by 
the  defendant  might  be  applicable,  and  there  would  be  pre- 
sented a  question  whether  the  revocation  could  affect  it;  but 
once  the  moneys  were  paid  over  to  the  trustee,  their  identity 
was  lost  and  there  is  no  more  reason  for  considering  that 
sum  as  realty  than  the  proceeds  of  any  of  the  other  real  estate 
voluntarily  sold  by  the  trustee.''  (See,  also,  Vandenmden 
V.  Vandemvlen,  108  N.  Y.  195.) 

But,  even  if  the  taking  by  the  city  be  deemed  to  be  a  sale 
of  the  property  taken,  was  it  a  sale  within  the  meaning  of 
the  will?  The  executors  and  trustees  urge  that  it  was  not; 
that  the  sale  contemplated  by  the  will  was  one  within  the 
control  and  volition  of  the  trustees;  that  they  were  to  deter- 
mine the  circumstances  when  a  sale  should  be  wise  and  proper; 
that  they  were  to  exercise  their  discretion  as  to  whether  a 
sale  should  be  had,  having  in  mind  whether  the  welfare  and 
best  interests  of  the  beneficiaries  would  be  subserved  by  giving 
them  money,  whether  the  sale  was  advantageous  as  to  price, 
and  whether  an  emergency  had  arisen  which  called  for  dis- 
tribution of  the  principal  of  the  estate.  In  other  words,  the 
trustees  were  to  decide  whether  a  sale  should  be  had  or  not, 
with  a  view  not  only  to  its  effect  upon  the  estate  but  upon 
the  beneficiaries  as  well.  It  is  claimed  that  both  the  intention 
and  the  reasonable  meaning  of  the  testator  in  regard  to  the 
property  in  question  were  that  the  trustees  should  exercise 
thdr  voluntary  discretion  as  to  whether  it  was  advisable  that 
the  property  should  be  sold  and  the  proceeds  of  such  sale 
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given  to  the  beneficiaries  of  the  trust;  that  the  trustees  have 
in  no  way  exercised  any  discretion,  and  that  for  the  court  to 
determine  that  the  taldng  of  the  property  by  condemnation 
was  such  a  sale  as  was  contemplated  by  the  will,  would  be  io 
introduce  therein  an  entirely  dififerent  meaning  and  intention 
than  that  expressed  by  the  testator.  The  difficulty  with  this 
contention  is,  that  it  reads  into  testator's  will  a  much  broader 
discretionary  power  than  testator  conferred.  While  testator 
may  have  meant  to  guard  some  of  the  trust  estates  created 
by  him  from  the  danger  of  being  dissipated,  and,  therefore, 
carefuUy  provided  for  the  continuance  thereof  during  the 
lifetime  of  Mrs.  Shepherd  and  her  son,  he  did  not  mean  that 
she  should  have  none  of  the  principal  of  his  estate,  for  he 
left  her  some  real  and  personal  property  outright  and  gave 
her  absolutely  two-fifths  of  his  residuary  estate.  More- 
over, while  he  was  most  exact  and  definite  in  his  provisions 
for  the  reinvestment  of  the  proceeds  of  any  sale  of  the 
properties  embraced  in  the  first  and  third  truste  in  his  will, 
as  well  as  in  the  trust  deed,  with  equal  exactness  and  definite- 
ness,  he  not  only  omitted  any  reference  to  any  reinvestment 
of  the  proceeds  of  any  sale  of  the  property  embraced  in  the 
second  trust,  but  provided  explicitly  for  the  immediate  ter- 
mination of  that  trust  as  to  all  or  any  of  such  property  when 
sold.  There  is  a  clear  proof  of  the  intent  and  meaning  of  the 
testator  that  Mrs.  Shepherd  and  her  son  should  have  the 
proceeds  of  any  sale  thereof,  without  restriction  or  delay  of 
any  kind,  and  without  any  discretion  vested  in  his  executors 
to  withhold  their  shares,  no  matter  what  their  views  might 
be  as  to  the  expediency  of  paying  the  money  over  to  them. 
The  will  confers  no  discretion  upon  the  executors  save  as  to 
the  prices  and  terms  of  sale;  that  is,  the  adequacy  of  the 
price  and  the  sufficiency  of  the  terms.  They  were  neither 
directed  nor  authorized  to  make  a  sale  having  in  mind  the 
situation  of  the  rest  of  the  estate,  nor  the  advisability  of 
allowing  Mrs.  Shepherd  and  her  son  to  have  the  control  of 
the  proceeds.  The  latter  phase  the  testator  detennined 
himself  by  ordering  that  the  money  should  be  paid  to  them  as 
soon  as  the  sale  was  made.  The  only  discretion  the  executors 
were  to  exercise  was  as  to  whether  they  were  getting  full  value 
for  the  property  and  upon  terms  that  insured  full  payment 
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of  the  purchase  price.  That  exercise  of  discretion  was  met 
and  satisfied  by  a  taking  of  the  property  by  the  city^  when  its 
full  value  must  be  assumed  to  have  been  awarded  and  by 
payment  of  the  whole  consideration  in  cash. 

Judgment  will,  therefore,  be  directed  that  the  taking  by  the 
city  of  New  York  in  condemnation  proceedings  of  the  properties 
described  in  the  3d  clause  of  the  will  of  William  B.  Dana, 
deceased,  and  in  the  codicil  thereto,  was  a  sale  of  the  said 
properties  within  the  meaning  and  intention  of  said  will  and 
that  the  proceeds  of  said  properties  so  received  by  the  execu- 
tors and  trustees  of  said  William  B.  Dana,  deceased,  became 
and  was  immediately  distributable  and  payable  to  William 
Shepherd  Dana  and  Ethel  Dana  Shepherd,  or  her  assignees, 
in  equal  parts,  subject  only  to  the  expenses  of  the  said  executors 
and  trustees;  and  that  a  reference  be  ordered  herein  to  deter- 
mine the  rights  and  priorities  as  between  themselves  of  the 
defendants  and  of  any  other  parties  claiming  to  have  any 
interest  in  said  moneys  by  virtue  of  assignment,  judgment, 
lien  or  otherwise;  and  that  upon  the  coming  in  of  the  report 
of  such  referee,  the  said  executors  and  trustees  of  said  William 
B.  Dana,  deceased,  be  directed  to  pay  over  the  said  one-half 
of  said  money  received  from  the  city  of  New  York,  together 
with  the  interest  and  income  thereon  since  the  receipt  thereof 
by  said  executors,  less  the  expenses,  to  the  person  who  shall 
be  found  entitled  thereto.  Costs  and  disbursements  of  this 
submission  are  awarded  to  all  the  parties  who  have  submitted 
briefs  thereon,  payable  out  of  said  fund. 

Clarke,  P.  J.,  Smith  and  Page,  JJ.,  concurred;  Laughlin, 
J.,  dissented. 

Judgment  directed  as  stated  in  opinion;  costs  to  all  parties 
who  have  submitted  briefs  herein,  payable  out  of  the  fimd. 
Order  to  be  settled  on  notice. 
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The  People  of  the  State  op  New  York,  Respondent,  v. 
Luna  Amusement  Company,  Appellant. 

Second  Department,  June  8,  1917. 

Labor  Law  —  employment  of  female  in  mercantile  eBtablishment 
after  ten  o'clock  in  the  evening  —  sale  of  chewing  gum  at  booth 
in  amusement  park  — "  mercantUe  cBtablishment "  defined. 

A  corporatipn  oonduoting  an  amusement  park  whioh  employs  a  female 
eighteen  years  of  age  to  sell  chewing  gum  in  a  small  booth  after  ten 
o'clock  in  the  evening  is  properly  convicted  of  a  violation  of  subdivision 
2  of  section  161  of  the  Labor  Law. 

Such  booth  for  the  sale  of  chewing  gum,  although  of  diminutive  size,  is  a 
"  mercantile  establishment  *'  within  the  meaning  of  the  Labor  Law. 

Appeal  by  the  defendant,  Luna  Amusement  Company, 
from  a  judgment  of  the  Court  of  Special  Sessions  of  the  City 
of  New  York,  Part  Two,  entered  in  the  office  of  the  clerk  of 
said  court  on  the  Uth  day  of  January,  1917,  convicting  it 
of  violating  subdivision  2  of  section  161  of  the  Labor  Law 
(Consol.  Laws,  chap.  31  [Laws  of  1909,  chap.  36],  as  amd.  by 
Laws  of  1915,  chap.  386). 

Robert  W.  Seaton,  for  the  appellant. 

Harry  G.  Anderson,  Assistant  District  Attorney  [Harry  E. 
LevriSf  District  Attorney,  with  him  on  the  brief],  for  the 
respondent. 

Thomas,  J.: 

The  Labor  Law  (Consol.  Laws,  chap.  31  [Laws  of  1909,  chap. 
36],  §  161,subd.  2,  as  amd.  by  Laws  of  1915,  chap.  386)  prohibits 
the  employment  after  ten  o'clock  in  the  evening  in  a  mercantile 
establishment  of  a  woman  over  sixteen  years  old,  with  exceptions 
not  here  material.  Celia  Pedowitz,  about  eighteen  years  old, 
was  on  August  18,  1916,  at  ten  fifty-five  p.  m.  employed  by 
the  defendant  Luna  Amusement  Company  in  selling  chewing 
gum.  The  business  was  carried  on  in  a  booth  about  six  feet 
square  wherein  was  the  girl,  vending  to  the  passersby  in  the 
defendant's  amusement  park.    The  question  is  whether  the 
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person  was  working  in  a  mercantile  establishment.  Let  it 
be  assumed  that  she  was  selling  needles,  pins,  shoe-strings,  or 
other  notions*  Would  that  be  a  mercantile  establishment? 
I  think  so,  because  the  Labor  Law,  section  2,  defines  a  ''  mer- 
cantile establishment  '^  as  ^'  any  place  where  goods,  wares  or 
merchandise  are  offered  for  sale."  A  booth  six  feet  square 
is  a  diminutive  establishment,  but  it  is  a  place  where  gum 
was  sold.  Is  gum  classed  with  ''goods,  wares  or  mer- 
chandise? '^  Chewing  gum  is  an  important  subject  of  manu- 
facture and  sale,  and  its  use  is  proven  by  phenomena  of  which 
observers  of  national  habits  may  take  notice.  If  a  large 
quantity  of  it  were  shipped  for  transportation,  it  would  be 
classed  as  goods  and  the  purchaser  would  be  r^arded  as 
buying  merchandise.  If  the  woman  had  been  employed  in  the 
jobbing  houses,  she  would  be  considered  as  engaged  in  a 
mercantile  establishment.  But  the  gum  so  sold  and  purchased 
in  bulk  is  distributed  through  innumerable  retailers.  The 
dimensions. of  their  shops  and  the  magnitude  of  their  sales 
cannot  determine  whether  they  are  within  or  without  the 
statute.  The  plea  that  the  trader  is  too  minute  to  be  noticed 
by  the  law  would  enable  every  small  article  of  merchandise 
to  be  sold  by  women  kept  at  labor  beyond  the  prescribed 
hours.  I  perceive  no  reason  for  allowing  women  to  be  over- 
worked at  night  in  selling  gum  as  a  part  of  the  defendant's 
amusement  park.  The  business  seems  to  be  of  sufficient 
consequence  to  require  relays  of  attendants. 

The  judgment  of  conviction  of  the  Court  of  Special  Sessions 
should  be  affirmed. 

Jenks,  p.  J.,  Stapleton,  Mills  and  Rich,  JJ.,  concurred. 

Judgment  of  conviction  of  the  Court  of  Special  Sessions 
affirmed. 
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Joseph  V.  Wilson  aaid  Charles  D.  Wilson,  Copartners 
Doing  Business  under  the  Firm  Name  and  Style  of  Wilson 
Brothers,  Respondents,  i;.  The  Long  Island  Railroad 
Company,  Appellant. 

Second  Department,  June  22,  1917. 

Common  eanian  —  interstate  eommarea  —  action  by  shipper  to 
reeover  demurrage  charges  —  Jurisdiction  of  State  court  prior  to 
investigation  of  Interstate  Commerce  Commission  —  voluntary 
payment  without  protest  no  defense. 

A  State  court  has  jurisdiotion  of  an  action  to  recover  demurrage  charges 
which  plaintiffs,  the  receivers  of  interstate  carload  freight  from  defendant, 
a  common  carrier,  had  paid  to  defendant  upon  its  demands  for  holding 
cars  in  its  yard  prior  to  placing  them  upon  plaintiffs'  private  track,  in 
which  action  the  reasonableness  of  the  defendant's  rule  as  to  freight 
tariffs  is  Hot  assailed,  but  in  which  recovery  is  sought  upon  the  theory 
that  the  defendant  fafled  to  comply  with  said  rule  in  that  its  agent  did 
not  give  the  plaintiffs  the  written  notice  required  thereby,  although 
there  has  been  no  investigation  and  determination  by  the  Interstate 
Commerce  Commission  as  to  the  validity  of  the  charges. 

Said  charges  may  be  recovered  although  payments  were  made  voluntarily 
and  without  protest. 

Appeal  by  the  defendant.  The  Long  Island  Railroad  Com- 
pany, from  a  judgment  of  the  County  Court  of  Kings  county, 
entered  in  the  ofl&ce  of  the  clerk  of  said  coimty  on  the  13th 
day  of  October,  1916. 

Dominic  B.  Griffin  [Joseph  F.  Keany  with  him  on  the  brief], 
for  the  appellant. 

NeU  P.  CvMom  [Arffiur  W.  Rinke  with  him  on  the  brief], 
for  the  respondents. 

Mills,  J.: 

This  is  an  appeal  by  defendant  from  a  judgment  entered 
in  Kings  coimty  October  13,  1916,  in  favor  of  the  plaintiffs 
for  $1,366.34,  upon  a  verdict  for  $1,275.73,  rendered  at  a 
trial  term  of  the  Kings  Coimty  Court,  such  verdict  being 
directed  by  the  trial  court.  The  action  was  brought  to 
recover  certain  demurrage  charges,  amounting  to  $1,212,  with 
interest,  which  plaintiffs,  the  receivers  of  interstate  carload 
freight  from  defendant,  a  common  carrier,  had  paid  to  defend- 
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ant,  upon  its  demands,  for  holding  cars  in  defendant's  freight 
yard  prior  to  placing  them  upon  plaintiffs'  private  track. 

Under  rule  5  of  defendant's  freight  tariffs,  established  accord- 
ing to  law  and  with  the  approval  of  the  Interstate  Commerce 
Commission,  it  was  entitled,  in  charging  demurrage,  to  con- 
sider cars  as  placed  upon  such  a  private  track  as  by  "  con- 
structive placement "  when  actual  delivery  thereon  "  cannot 
be  made  on  account  of  the  act  or  neglect  of  the  consignee,  or 
the  inability  of  the  consignee  to  receive,"  provided  that 
"  The  carrier's  agent  must  send  or  give  the  consignee  written 
notice  of  all  cars  he  has  been  imable  to  deliver  because  of  the 
condition  of  the  private  or  interchange  tracks,  or  because  of 
other  conditions  attributable  to  consignee."  The  recovery 
was  asked  and  indeed  given  for  charges  made  and  collected 
upon  such  cars  with  interstate  shipments  so  held  upon  defend- 
ant's tracks  because  of  such  inability  of  the  plaintiffs  to 
receive  them  upon  their  own  private  track,  but  the  defendant's 
agent  in  each  such  instance  failed  to  send  or  give  to  the  plain- 
tiffs such  written  notice.  The  payment  in  each  instance 
appears  to  have  been  made  without  any  protest.  Respond- 
ents' brief  claims  that  there  was  evidence  of  such  protest, 
but  appellant's  counsel,  in  his  reply  brief,  asserts  that  the 
evidence  thus  referred  to  did  not  show  any  protest,  and  I 
think  he  is  correct  in  that  view.  The  witness  merely  testified 
that  he  said  that  the  charges  were  ''  in  excess,"  but  failed  to 
specify  how  or  to  what  extent.  As  the  verdict  was  directed 
against  the  exception  of  the  defendant,  which  asked  that  the 
case  be  submitted  to  the  jury  upon  all  questions,  it  is  manifest 
that  the  verdict  must  be  tested  here  upon  the  theory  that  the 
payments  were  made  without  protest. 

Appellant  presents  here  two  contentions  in  support  of 
its  appeal,  viz.:  (a)  That  the  State  court  is  without  juris- 
diction of  the  action  until  after  investigation  and  deter- 
mination by  the  Interstate  Commerce  Commission  as  to  the 
validity  of  the  charges;  and  (b)  that  the  charges,  having  been 
paid  volimtarily  and  without  protest,  cannot  be  recovered. 

As  to  such  first  contention,  appellant's  counsel  cites  and 
relies  upon  Hunter,  Inc.,  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co. 
(97  Misc.  Rep.  26),  wherein  the  Appellate  Term  in  the  First 
Department  last  October  held  that  such  an  action  could  not 
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be  maintaiiied  in  the  State  courts  imtU  application  had  first 
been  made  to  the  Interstate  Commerce  Commission  for  redress. 
The  opinion  did  not  recite  at  any  length  or  in  detail  the  facts, 
so  that  it  is  impossible  therefrom  to  determine  just  what  the 
natm^  of  the  overcharge  was.  The  governing  rule,  however, 
seems  to  have  been  clearly  laid  down  in  two  recent  decisions 
of  the  United  States  Supreme  Court,  viz. :  Pennsylvania  Rail- 
road V.  Puritan  Coal  Co.  (237  U.  S.  121,  127)  and  PennsyU 
vania  Railroad  v.  Sonman  Coal  Co.  (242  id.  120). 

In  each  such  case  the  action  was  brought  in  a  State  court 
by  a  shipper  against  an  interstate  carrier  to  recover  damages 
for  the  latter's  failure  to  furnish  sufficient  cars.  The  gist 
of  the  decision  in  each  of  those  cases  is  that  the  action  may  be 
brought  in  either  the  State  or  Federal  Qowct  imless  the  reason- 
ableness of  the  tariff  rule  is  assailed,  and  that  where  its 
reasonableness  is  admitted  and  the  claim  is  based  upon  the 
alleged  failure  of  the  carrier  to  comply  with  the  rule,  resort 
may  be  had  to  either  court. 

In  the  instant  case  the  reasonableness  of  said  rule  5  is  not . 
assailed  by  the  plaintiffs,  but  the  recovery  has  been  sought 
and  obtained  upon  the  contention  that  the  defendant  failed 
to  comply  with  that  rule,  in  that  its  agent  failed  to  give  the 
plaintiffs  the  written  notice  thereby  required.  I  think, 
therefore,  that  the  State  cowct  has  jurisdiction  of  the  action. 

As  to  the  second  contention  of  the  appellant,  namely, 
that  there  can  be  no  recovery  because  the  payments  were 
voluntarily  made  by  plaintiffs,  that  is,  without  protest,  it 
appears  to  have  been  decided  by  the  Court  of  Appeals  in  Penvr 
sylvania  R.  R.  Co.  v.  Titus  (216  N.  Y.  17)  that  in  the  case  of 
freight  tariff  charges  which  had  been  duly  established  by  the 
rules  approved  by  the  Interstate  Commerce  Commission, 
the  parties  cannot  by  their  "  agreement,  mistake  or  artifice  " 
change  them,  and  that  where  they  have  attempted  to  do  so 
the  balance  unpaid  may  be  recovered.  In  that  case  the  action 
was  by  the  carrier  to  recover  three  dollars  and  forty-five  cents 
which  it  had  charged  the  shipper  too  little,  and  accepted  the 
balance  from  him.  Fifteen  months  later  the  carrier  dis- 
covered its  error  in  computing  the  charge  and  demanded 
payment  of  the  shortage,  and  that  being  refused  the  action 
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was  brought.  The  expression  in  the  opinion  (p.  22)  upon  the 
subject  is  very  broad  and  would  seem  equally  applicable  in 
favor  of  the  shipper  suing  to  recover  an  excess  paid  by  him 
upon  the  carrier's  demand. 

I  advise^  therefore,  that  the  judgment  of  the  CJounty  CJourt 
of  Kings  coimty  be  affirmed,  with  costs. 

Jenks,  p.  J.,  Staplbton,  Putnam  and  Blackmab,  JJ., 
concurred. 

Judgment  of  the  Coimty  Court  of  Kings  county  affirmed, 
with  costs. 


The  People's  Trust  Cob£pany,  as  Substituted  Trustee 
under  thcT  Last  Will  and  Testament  of  Oscar  F.  Hawley, 
Deceased,  Respondent,  v.  Henrt  N.  DooLirrLB  and 
Others,  Appellants,  Impleaded  with  Oscar  F.  Hawley, 
Jr.,  if  Living,  and  Others,  Respondents. 

Second  Department,  June  8,  1917. 

Mortffaga  —  deduction  of  amount  of  mortgage  txom.  purchase  price 
paid  by  grantee  —  assignment  of  bond  to  executors  to  secure 
payment  of  debt  to  estate  —  when  mortgagee  not  entitled  to 
canceUation  of  mortgage  —  promise  to  pay  debt  of  another  founded 
upon  Taiuable  consideration  —  when  mortgagee  takes  subject  to 
such  promise. 

Wliere  a  remainderman  entitled  to  lands  under  a  will  mortgaged  his 
remainder  to  the  executors  to  secure  a  bond  held  by  them  and  as  to  which 
for  a  valuable  consideration  the  remainderman  had  agreed  to  indemnify 
and  hold  harmless  the  obUgor  on  the  bond,  a  purchaser  of  the  mortgaged 
premises  who  paid  to  his  grantor,  the  remainderman,  only  the  difference 
between  the  piu*chase  price  and  the  amount  of  the  mortgage  and  who 
took  subject  to  the  mortgage,  is  not  entitled  to  have  the  instrument 
canceled  or  to  a  decree  requiring  the  executors  to  collect  a  sum  due  to 
the  estate  ttom  the  mortgagor  by  means  of  his  personal  note  given  to 
them,  rather  than  by  enforcing  the  bond  secured  by  the  mortgage, 
which  bond  the  executors  held  by  an  assignment. 

Such  a  decree  would  enable  the  mortgagee  and  his  assigns  to  acquire  the 
lands  for  less  than  the  purchase  price,  as  the  amount  of  the  mortgage 
debt  had  been  deducted. 

The  mortgagee  has  no  standing  to  contend  that  there  was  no  privity 
between  the  mortgagor  and  the  obligor  of  the  bond  or  the  executors, 
for  a  person  for  a  valuable  consideration  may  agree  to  pay  the  debt  of 
another  and  to  secure  such  payment  may  mortgage  his  lands. 
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Appeal  by  the  defendants,  Henry  N.  Doolittle  aaid  others, 
from  a  judgment  of  the  Supreme  Court  in  favor  of  the 
respondents,  entered  in  the  office  of  the  clerk  of  the  county  of 
Kings  on  the  1st  day  of  Jime,  1916,  upon  the  decision  of  the 
court  after  a  trial  at  the  Kings  Coimty  Special  Term. 

Charles  Thaddeus  Terry  [Edward  Ward  McMahon  with 
him  on  the  brief|,  for  the  appellants. 

Conrad  Saxe  Keyes  [George  W.  Wingate  and  T.  EUett 
Hodgskin  with  him  on  the  brief],  for  the  respondents. 

Thomas,  J.: 

In  January,  1888,  in  consideration  of  $6,592.41,  there  was 
conveyed  to  Henry  N.  Doolittle  premises  known  as  40  and 
42  Gold  street  in  the  city  of  New  York,  "  Subject  to  the 
trusts  contained  in  the  Will  of  Oscar  F.  Hawley,  Senior,  and 
Subject  also  to  a  mortgage  now  on  said  premises,  given  to 
secure  the  payment  of  Fourteen  thousand  dollars  and  interest." 
The  purchase  price  was  "  reduced  by  just  the  amount  of  the 
mortgage,"  and  all  the  grantee  bought  was  ^^  the  remainder 
of  Oscar  F.  Hawley,  Jr.,  ♦  ♦  *  whatever  it  was." 
Through  a  mesne  conveyance  the  property  was  quitclaimed 
to  Josephine  L.  Doolittle,  who  died  in  1915,  whereupon  her 
heirs  at  law  conveyed  to  Henry  L.  Doolittle,  their  father. 
In  this  action  Doolittle  would  have  the  mortgage  canceled, 
and  all  the  interest  paid  by  him  and  his  wife  on  the  mortgage, 
some  $20,000,  repaid.  If  Doolittle's  contention  prevail,  he 
would  get  the  property  for  $6,592.41,  although,  as  he  testified, 
$14,000  was  deducted  from  the  purchase  price.  On  that 
theory  he  would  get  the  land  for  $1,  had  he  bought  for  that 
consideration  subject  to  the  mortgage.  Indeed,  if  he  prevail, 
instead  of  buying  the  remainder  of  the  Hawley  interest,  as  he 
testified  that  he  did,  he  would  get  the  whole  of  it,  and  instead 
of  an  equity  of  redemption  he  would  have  the  whole  estate, 
and  instead  of  subjecting  the  fee  to  the  $14,000,  as  the  deed 
provided  pursuant  to  the  agreement  of  sale,  he  would  get  the 
land  free  from  the  incumbrance.  It  is  worth  while  to  con- 
sider by  what  skill  in  technicalities  he  seeks  to  rid  the  land  of 
its  burden  and  to  aggrandize  his  purchase.  The  result  seems 
to  make  the  appellant's  proposal  impossible.    The  land  subject 
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to  a  trust  for  a  life  belonged  to  Oscar  F.  Hawley,  Jr.,  by 
devise  from  his  father,  Oscar  F.  Hawley,  Sr.,  who  died  in 
1879.  In  September,  1885,  Oscar  F.  Hawley,  Jr.,  executed 
the  mortgage  in  question  upon  his  interest  to  the  executors 
of  his  father's  will.  The  consideration  named  is  $14,000,  but 
the  real  purpose  is  described  in  the  condition,  which  is: 
"  this  grant  being  intended  as  security  for  the  payment  of 
the  said  sum  of  money  and  interest  mentioned  in  the  con- 
dition of  a  certain  bond  or  obligation,  dated  the  Eighth  day 
of  September,  1879,  executed  and  delivered  by  Russell  Johnson 
to  Edwin  C.  Hawley  and  by  said  Hawley  assigned  to  the 
parties  of  the  second  part  hereto  on  the  19th  day  of  September, 
1879,  which  by  an  agreement  in  writing  dated  the  23rd  day 
of  March,  1880,  between  the  party  of  the  first  part  hereto  and 
the  said  Russell  Johnson,  the  said  party  of  the  first  part,  for 
a  valuable  consideration  assumed  and  agreed  to  pay  and 
further  agreed  to  indemnify  and  save  harmless  the  said  John- 
son against  any  claim,  liability  or  demand  on  account  of  said 
bond."  The  whole  history  is  very  simple.  Edwin  C.  Hawley 
owned  Johnson's  bond  for  $14,000  and  assigned  it  to  the 
executors.  For  a  valuable  consideration,  Oscar  in  writing 
agreed  with  Johnson  to  pay  the  bond,  and,  pursuant  to  that 
agreement,  Oscar  gave  the  mortgage,  and  as  Edwin  had 
assigned  the  bond  to  the  executors,  Oscar's  mortgage  ran  to 
the  executors.  And  now  comes  the  owner  of  the  equity  of 
redemption  and  says  that  the  mortgage  shall  not  be  paid  to 
anybody,  because  there  was  no  consideration  for  it,  although 
Oscar,  who  made  it,  stated  that  he,  for  a  valuable  considera- 
tion not  here  disputed,  had  promised  to  pay  Johnson's  bond, 
and  to  make  good  that  promise  was  giving  the  mortgage,  and, 
as  the  mortgage  indicates,  it  was  made  to  the  executors  because 
the  bond  had  been  assigned  to  them.  It  was  Oscar's  duty  to 
pay  the  bond  where  he  found  it,  and  he  pledged  his  property 
to  do  it.  The  object  of  the  mortgage  is  to  assure  the  payment 
of  the  bond,  and  it  was  and  is  the  executors'  duty  to  collect 
the  money  secured  by  the  mortgage.  The  money  so  collected 
is  applicable  to  the  payment  of  the  bond,  which  the  executors 
hold.  Why  do  they  hold  it?  Edwin  C.  Hawley  owed  his 
father,  and  the  will  directed  that  the  debt  should  be  paid 
out  of  a  devise  to  Edwin.    Edwin  gave  the  executors  his 
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note  for  a  balance  of  $30,000  due. on  his  indebtedness,  and 
assigned  the  Johnson  bond  to  secure  the  payment.  So  the 
executors  had  two  funds:  (a)  Edwin's  share  in  the  estate; 
(b)  the  Johnson  bond  for  $14,000,  which  Oscar  had  agreed 
to  pay  and  which  it  was  his  duty,  both  moral  and  legal,  to 
pay,  and  in  fulfillment  of  which  he  put  a  mortgage  lien  on  his 
land  and  delivered  it  to  the  assignees  of  the  bond.  But  the 
appellant  would  have  a  decision  that  the  executors  should 
coUect  Edwin's  note  out  of  his  share,  and  as  that  is  plenty, 
let  the  Johnson  bond  go  uncollected  and  cancel  the  mortgage 
and  so  let  the  Johnson  bond  go  unsecured.  But  Oscar  wanted 
to  pay  the  bond  as  he  had  agreed.  He  appropriated  his 
property  for  the  purpose,  and  the  executors  were  empowered 
to  sell  Oscar's  land  to  effect  the  piupose.  The  executors 
hold  the  mortgage  in  trust  for  the  payment  of  the  Johnson 
debt.  The  will  gave  them  one  security.  Some  judgment  is 
mentioned  directing  the  payment  of  Edwin's  debt  out  of 
his  share.  But  that  did  not  deal  with  the  bond,  nor  did  it 
prevent  a  strengthening  of  the  testamentary  fund.  But  if 
the  executors  accept  collateral  to  Edwin's  bond,  they  must 
remember  that,  subject  to  its  appointed  use  by  them,  it 
belongs  to  Edwin,  and  when  Oscar  delivered  his  mortgage 
to  make  surer  the  bond,  and  they  accepted  it,  it  was  their 
right  and  duty  to  collect  it  or  to  turn  it  back  to  Edwin,  or,  as  he 
has  died,  to  his  estate.  The  appellant  urges  that  there  is  no 
privity  between  Oscar  and  Edwin  or  the  executors.  I  assume 
that,  if  a  man  for  a  valuable  consideration  agrees  to  pay 
another's  debt,  he  is  privileged  to  deposit  his  property  with 
the  man  that  owns  the  debt,  and  empower  him  to  sell  the 
property  to  do  it,  or  he  may  put  a  mortgage  on  his  land  and 
authorize  the  owner  of  the  debt  to  sell  it  by  process  of  law. 
I  cannot  conceive  of  a  surer  way  of  establishing  privity  and 
clinching  it.  The  appellant  argues  as  if  the  mortgage  was 
made  to  secure  Edwin's  indebtedness.  That  is  an  error 
that  misleads.  The  mortgage  is  to  secure  the  Johnson  bond, 
and  runs  to  those  who  have  the  title  to  it.  That  title  is 
conditional,  as  the  executors  hold  the  bond  as  security  for 
Edwin's  debt,  but  with  that  debt  paid,  the  bond  or  its  avails, 
so  far  as  unused,  with  the  collateral,  belongs  to  Edwin  or  his 
successors.    What   disposition   the   executors  or  their   suo- 
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cessors  make  of  money  camiot  interest  Doolittle.    Whether 
Edwin's  debt  be  paid  from  his  share  in  his  father's  estate, 
or  so  far  as  it  will  go  from  the  Johnson  bond  or  its  collateral, 
is  a  question  between  the  trustees  and  the  Edwin  Hawley 
family.    Who,  indeed,  is  the  appellant  that  he  should  say 
there  is  no  consideration,  no  privity;  that  the  Johnson  bond 
should  go  unsecured;  that  Edwin's  debt  should  be  paid  out  of 
his  share,  the  mortgage  canceled  and  the  interest  paid  returned? 
Oscar  F.  Hawley,  Jr.,  made  and  executed  the  mortgage,  and 
transferred  all  his  property  to  Henry  Patton  to  pay  his  debts. 
So  Patton,  with  such  rights  as  the  sweeping  assignment  gave, 
takes  all  Edwin  had  before  Doolittle  was  known.    Then 
Patton  quitclaimed    to  McGraw  in  consideration  of  $6,000, 
but  subject  to  the  mortgage.    Then  McGraw  conveyed  to 
DooUttle,    who    got    an    equity    of    redemption  —  the    fee 
incumbered  for  $14,000  — the  interest  of  Oscar  with  so  much 
subtracted,  and  Doolittle  agreed  by  accepting  the  deed  that 
it  should  be  subtracted.    He  himself  subtracted  it  from  the 
purchase  price.    There  has  been  transferred  to  him  no  chose 
in  action,  no  cause  of  action  that  Oscar  or  his  assignee  had. 
Oscar  wished  to  be  honorable  to  Johnson  and  took  a  way  to 
do  it.    DooUttle  would  make  Oscar  dishonorable  to  Johnson, 
and  would  undo  what  he  did.    He  has  no  transfer  of  a  right 
to  do  that,  but  rather  eicpressly  ratified  what  had  been  done. 
It  is  an  error  to  assert  that  Doolittle  stands  in  Oscar's  relation 
to  the  mortgage.    He  does  only  in  that  he  confirmed  the 
transaction  and  shut  himself  off  from  questioning  it.    No 
one  is  suing  anybody  on  Oscar's  promise  to  Johnson.    Lawrence 
V.  Fox  (20  N.  Y.  268)  has  received  elaborate  and  useful 
presentation.    Happily  this  case  requires  none  of  it.    Oscar 
himself  executed  his  promise.    It  is  something  settled,  and 
Doolittle  said  that  he  would  buy  on  the  basis  of  the  thing 
done.    He  did  so,  and  his  deed  binds  him  to  it. 
The  judgment  should  be  aflirmed,  with  costs. 

Jenks,   p.    J.,   Stapleton,    Rich    and    Blackmab,   JJ., 
concurred. 

Judgment  affirmed,  with  costs. 
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Cathebine  Cbombie,  Respondent,  v.  Geobqe  J.  O'Bbien, 

Appellant. 

Second  Department,  June  23,  1917. 

Street  railroads  —  motor  vehicles  —  injury  to  intending  passenger 
struck  by  automobile  while  within  eight  feet  of  car  —  municipal 
ordinance  —  contributory  negligence  —  due  care  by  plaintiil  in 
guarding  against  injury  —  presumption  that  driver  of  automobile 
will  obey  ordinance. 

In  an  action  for  personal  injuries  it  appeared  that  the  plaintiff  left  the 

sidewalk  with  the  intention  of  boarding  a  street  oar  which  had  stopped 

for  the  purpose  of  taking  on  passengers,  and  that  when  within  eight  feet 

of  the  car  was  run  down  by  defendant's  automobile,  which  was  passing 

the  car  in  violation  of  a  municipal  ordinance. 
Hdd,  on  all  the  evidence,  that  the  plaintiff  exercised  due  care  in  guarding 

against  injury  from  the  defendant's  oar  entering  the  prohibited  zone. 
The  plaintiff  was  bound  to  exercise  suoh  care  only  as  was  commensurate 

with  the  danger. 
The  plaintiff  had  the  right,  in  a  measure  at  least,  to  rely  on  the  presumption 

that  the  driver  of  the  automobile  would  obey  the  law  and  not  enter  the 

prohibited  zone  within  eight  feet  of  the  street  car. 
Moreover,  if  the  plaintiff  had  seen  the  approaching  car  she  could  still  have 

relied  on  the  presumption  that  it  was  slowing  down  with  the  intention 

of  stopping  in  obedience  to  the  law. 
Thomas,  J.,  dissented,  with  opinion,  with  whom  Jbnks,  P.  J.,  conouried, 

in  memorandum. 

Appeal  by  the  defendant,  George  J.  O'Brien,  from  a  judg- 
ment of  the  Supreme  Court  in  favor  of  the  plaintiff,  entered 
in  the  oflBee  of  the  clerk  of  the  county  of  Kings  on  the  16th 
day  of  October,  1916,  upon  the  verdict  of  a  jury  for  $600. 

Henry  Siegriat  [Otto  D.  Parker  with  him  on  the  brief],  for 
the  appellant. 

Frank  W.  Holmes,  for  the  respondent. 

Blackmar,  J.: 

The  plaintiff  left  the  sidewalk  with  the  intention  of  boarding 
a  trolley  car  which  had  stopped  for  the  purpose  of  taking 
on  passengers,  and  when  within  eight  feet  of  the  car  was 
run  down  by  defendant's  automobile.    The  defendant's  car 
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was  in  that  place  in  violation  of  an  ordinance  of  the  city  of 
New  York,  and  the  question  is  whether,  under  those  circum- 
stances, the  plaintiff  exercised  due  care  in  guarding  against 
injury  from  the  defendant's  car  entering  the  prohibited  zone. 
The  ordinance  forbidding  vehicles  to  move  within  eight  feet 
of  a  trolley  car  standing  for  the  piupose  of  receiving  or 
discharging  passengers,  was  enacted  for  the  very  purpose  of 
preventing  just  such  accidents  as  the  one  under  consideration. 
It  was  passed  in  recognition  of  the  fact  that  passengers  leaving 
and  entering  cars  have  their  attention  so  directed  to  this 
purpose  that  they  can  give  but  little  attention  to  passing 
vehicles.  And  yet  it  is  proposed  to  us  in  the  dissenting 
opinion  by  Mr.  Justice  Thomas  to  decide  that  the  plaintiff 
was  negligent  in  failing  to  effectively  guard  against  defendant's 
violation  of  the  law.  It  cannot  be  contended  that  there  is 
not  some  evidence  of  the  exercise  of  care,  for  the  plaintiff 
testified  that  she  glanced  to  the  east  but  did  not  see  the 
defendant's  car.  But  it  is  claimed  that  this  is  not  evidence 
of  freedom  from  contributory  negligence  because  she  did  not 
see  what  was  before  her  face  and  guard  against  it.  This 
places  a  burden  on  the  plaintiff,  justified  neither  by  reason 
nor  authority.  She  was  bound  to  exercise  such  care  only 
as  was  commensurate  with  the  danger.  That  necessarily 
means  the  danger  apparent  to  her  or  which  she  should  have 
apprehended.  But  I  suggest  that  the  rule  is  well  settled 
that  one  may  rely,  in  a  measure  at  least,  on  the  presumption 
that  others  will  obey  the  law.  The  defendant  had  no  more 
right  to  drive  his  car  within  eight  feet  of  the  standing  trolley 
car  than  to  drive  it  through  a  safety  zone  physically  marked 
off,  such  as  those  established  for  the  safety  of  pedestrians  in 
Fifth  avenue,  Manhattan.  In  fact,  the  ordinance  was  enacted 
to  create  a  safety  zone  in  order  to  enable  passengers  to  enter 
it  and  give  attention  to  mounting  the  steps  of  the  standing 
car,  without  danger  from  approaching  vehicles.  It  is  suggested 
that  as  she  did  not  see  the  slowly-approaching  car,  the  look 
was  not  the  scrutiny  which  the  law  required.  The  purpose 
of  looking,  whether  it  is  called  a  scrutiny  or  glance,  is  to  see. 
If  the  plaintiff  had  seen  the  approaching  car,  she  could  still 
have  relied  on  the  presumption  that  it  was  slowing  down 
for  the  purpose  of  stopping  in  obedience  to  the  law.    The 
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plaintiff  relied  on  the  assurance  of  safety  in  the  eight-foot 
zone  which  the  law  gave,  and  that  reUance  is  not  negligence 
as  matter  of  law,  and,  it  being  a  question  of  fact,  we  should 
aflSrm  the  judgment,  with  costs. 

Stapleton  and  Rich,  J  J.,  concurred;  Thomas,  J.,  read 
for  reversal,  with  whom  Jenks,  P.  J.,  concurred  in  separate 
memorandum. 

Thobias  J.  (dissenting) : 

The  plaintiff  and  her  sister  were  walking  on  the  sidewalk 
towards  the  west.  Plaintiff  entered  upon  the  street  with  the 
purpose  of  taking  a  street  car  waiting  near  the  middle  of  the 
block.  Her  statement  is:  ''As  I  went  to  step  off  the  comer 
I  got  three  or  four  steps  and  I  heard  my  sister  say,  *  Oh,  look 
out/  and  immediately  Mr.  O'Brien's  car  had  struck  me." 
She  testified  that  she  heard  no  warnings.  There  was  nothing 
to  divert  or  to  absorb  her  attention,  save  her  anxiety  to 
board  the  car.  The  place  was  near  the  end  of  the  Fulton 
street  car  line  in  Jamaica.  Subdivision  3  of  section  17 
of  article  2  of  chapter  24  of  the  Code  of  Ordinances  of  the 
City  of  New  York  provides:  "  In  overtaking  or  meeting  a 
street  car,  which  has  been  stopped  for  the  purpose  of  receiv- 
ing or  discharging  a  passenger^  no  vehicle  that  is  subject 
to  the  provisions  of  subdivision  1  of  this  section  shall  pass 
or  approach  within  8  feet  of  such  car  so  long  as  the  same 
is  stopped  and  remains  standing,  for  the  purpose  aforesaid." 
(See  Cosby's  Code  Ord.  [Anno.  1915]  pp.  337,  338.  Now 
Cosby's  Code  Ord.  [Anno.  1917]  p.  517.)  The  automobile 
was  proceeding  slowly,  and  although  the  car  had  reached 
the  end  of  the  line  and  changed  to  the  return  track,  where 
it  was  taking  passengers,  the  disregard  of  the  ordinance  was 
sufficient  evidence  of  negligence.  (Amberg  v.  Kirdey,  214 
N.  Y.  531.)  The  only  question  is  whether  the  evidence  shows 
that  the  plaintiff's  negligence  contributed  to  the  accident. 
The  question  has  arisen  whether  the  plaintiff  had  the  duty 
of  looking  to  her  left — to  the  east — lest  a  vehicle  might  be 
oncoming  in  disobedience  of  the  ordinance;  that  is,  whether 
a  pedestrian  entering  the  street  under  such  circumstances 
should  use  any  efficient  care.  The  traveler  could  consider 
that  the  ordinance  existed,  and  place  some  reliance  upon  its 
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observance,  that  would  modify  the  range  and  vigor  of  his 
circumspection,  but  he  could  not  enter  the  street  without 
some  useful  search.    There  are  statutes  and  ordinances  that 
r^:ulate  the  traversing  and  crossing  of  streets,  but  they  do 
not  excuse  care  on  the  part  of  the  wayfarer.    There  are  or 
have  been  many  familiar  instances  of  statutes  or  ordinances 
to  protect  people  on  the  street,  such  as  gates,  or  flagmen, 
or  warnings  at  railway  crossings,  that  teams  shall  travel  to 
the  right  of  the  traveled  part  of  the  way,  that  horses  shall 
not  be  left  imhitched  in  the  street.    And  yet  it  would  be 
hardly  contended  that  inexcusable  disobedience  of  the  statute 
absolves  a  traveler  injured  thereby,  if  he  used  no  circimispec- 
tion,  although  it  may  mitigate  the  care  he  should  observe. 
If,  now,  the  person  entering  the  street  must  use  care,  it  is  a 
vain  thing  to  say  that  a  jury  can  deem  the  person  prudent, 
if  he  merely  uses  care  that  is  so  inadequate  that  he  does  not 
see  a  ponderous  object  moving  upon  him.    It  is  not  usurping 
the  functions  of  the  jury  in  this  instance  to  declare  that  the 
o'are  used  was  totally  inoperative.    A  glance  that  has  no 
compass  cannot  be  exalted  into  a  look  that  is  in  any  legal 
sense  protective.    The  learned  trial  justice  properly  charged 
the  jury  to  the  effect  that  care  was  required  on  the  plaintiff's 
part.    That  became  the  law  of  the  case.    The  jury  found 
that  what  plaintiff  did  was  due  care.    This  is  what  she  said 
that  she  did :  ''I  kind  of  glanced  both  wajrs  to  see  if  there  was 
anything  coming.     *    *    *    Q.  How  far  did  you  ^ance  both 
ways  —  to  the  east?    A.  I  don't  know  just  how  far,  but  I 
didn't  see  any  vehicle  coming,  didn't  see  ansrthing  at  all. 
Q.  Did  you  take  much  time  looking?    A.  I  gave  a  little  glance. 
I  knew  the  trolley  car  was  standing  there,  and  I  didn't 
think "  —  latter   part   of   answer   stricken    out.    "  Q.    You 
didn't  take  much  time  to  look?    A.  I  just  took  a  casual  glance 
as  I  would  any  time  in  the  city."    Latter  part  of  answer  was 
stricken  out.    "  Q.  Did  you  stop  when  you  came  to  the  curb 
or  keep  on  walking?    A.  I  kept  on  walking;  I  kind  of  glanced 
and  went  right  ahead  to  the  car.    Q.  You  gave  a  glance  and 
didn't  pay  much  attention?    A.  Well,  no,  but  enough  to  see 
if  there  was  anything  coming.    Q.  Did  you  look  both  wajrs? 
A.  I  was  facing  the  west,  there  was  no  need  to  look  that  way." 
That  the  plaintiff  did  not  pay  attention  '^  enough  to  see  if 
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there  was  anything  coming,"  is  evident,  for  the  car  was 
imminent  and  a  look  that  could  be  regarded  as  having  any 
searching  quality  would  discover  it.  Indeed,  the  record  shows 
that  the  automobile  was  coming  at  a  moderate  speed,  and 
yet  plaintiff  did  not  see  it  imtil  her  sister  called  to  her,  and 
then  she  had  "  just  a  glance  "  of  it  before  it  struck  her  The 
verdict  disregards  the  charge;  it  makes  what  was  a  hasty, 
unproductive  glimpse  a  scrutiny.  This  conclusion  is  not 
converting  a  question  of  fact  into  a  question  of  law,  except 
as  it  is  the  duty  of  the  court  to  declare  that  a  thing  so  faint 
and  bodiless  as  a  hurried  gleam,  that  misses  an  impending 
touring  car  and  discovers  only  void  space,  cannot  be  suflScient 
evidence  of  care. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Jenks,  p.  J.,  concurred. 

Jenks,  p.  J.  (dissenting)  : 

I  concur  with  Thomas,  J.,  for  a  reversal,  being  of  opinion 
that  his  conclusion  does  not  convert  a  question  of  fact  into 
a  question  of  law  save  as  to  the  absence  of  any  proof  of  care 
on  the  part  of  the  plaintiff. 

Judgment  afltened,  with  costs. 


Frank  Bailey,  Respondent,  v.  S.  S.  Stafford,  Inc., 

Appellant. 

First  Department,  July  13, 1917. 

Contract  —  agreement  authorizing  defendant  to  sell  under  its  own 
.  name  product  manufactured  by  plaintiff  —  suit  to  enjoin  defend- 
ant from  manufacturing  and  selling  similar  product  after  termi- 
nation of  agreement  —  right  of  defendant  to  use  its  own  trade 
name  —  pleading  —  complaint  not  stating  cause  of  action  — 
injunction. 

Action  to  enforce  by  injunction  a  negative  covenant  in  writing.  The 
complaint  in  substance  alleged  that  the  plaintiff,  who  manufactured  an 
ink  eradicator,  gave  to  the  defendant  exclusive  right  to  sell  the  same 
under  the  defendant's  trade  name,  while  the  defendant  on  its  part  agreed 
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not  to  handle  any  other  ink  eradicator  during  the  period  the  agreement 
was  in  force,  the  same  to  be  terminated  by  either  party  by  giving  six 
months'  notice  in  writing.  By  a  subsequent  agreement  the  defendant 
further  agreed  that  it  would  not  manufacture,  cause  to  be  manufactured, 
or  sell  any  ink  eradicator  in  imitation  of  that  manufactured  by  the 
plaintiff,  or  put  up  in  similar  packages  labelled  with  similar  labels,  so 
long  as  the  plaintiff  furnished  its  eradicator  to  the  defendant  at  a  stated 
prioe.  There  was  no  time  set  for  the  continuance  of  this  second  agree- 
ment. It  was  further  alleged  that  the  defendant,  having  terminated 
the  agreement  by  written  notice,  was  manufacturing  and  selling  an  ink 
eradicator  of  its  own  make  and  under  its  trade  name.  The  only  respect, 
however,  in  which  it  is  claimed  that  the  packages  used  by  the  defendant 
resembled  those  formerly  used  for  the  plaintiff's  eradicator  under  the 
contract  was  the  similarity  in  the  name  of  the  product,  for  the  defendant 
continued  to  brand  its  new  product  with  its  own  trade  name. 

Hddf  that  the  complaint  failed  to  state  a  cause  of  action  and  should  be 
dismissed,  and  that  an  order  granting  a  temporary  injunction  should  be 
reversed.  This,  because  the  defendant,  not  having  otherwise  contracted, 
had  a  right  to  use  its  own  name  in  its  bunness  and  that  no  tmfair  imitation 
of  the  plaintiff's  package  was  shown. 

As  the  second  agreement  between  the  parties  was  not  limited  as  to  the 
time  6t  its  duration  it  was  terminable  at  the  will  of  either  party  upon 
giving  a  reasonable  notice  to  the  other. 

Appeal  by  the  defendant,  S.  S.  Stafford,  Inc.,  from  an 
order  of  the  Supreme  Court,  made  at  the  New  York  Special 
Term  and  entered  in  the  office  of  the  clerk  of  the  coimty  of 
New  York  on  the  3d  day  of  February,  1916,  granting  a  pre- 
liminary injimction,  and  also  from  an  interlocutory  judgment 
entered  in  said  clerk's  office  on  the  29th  day  of  February, 
1916,  overruling  a  demurrer  to  the  complaint. 

Charles  E.  KeUejfj  for  the  appellant. 

James  A.  DaviSy  for  the  respondent. 

Page,  J.: 

The  action  is  brought  to  enforce  by  injunction  a  negative 
covenant  in  a  written  agreement.  The  plaintiff  has  for  some 
years  manufactured  and  sold  a  chemical  ink  eradicator,  and 
the  defendant  has  for  many  years  been  engaged  in  the  manu- 
facture and  sale  of  writing  inks.  The  complaint  alleges  the 
TnfLlring  of  an  agreement  between  the  parties  on  January  25, 
1901,  whereby  the  plaintiff  agreed  to  manufacture  and  put 
up  for  sale  his  ink  eradicator  under  the  name  of  "  Stafford's 
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Ink  Eradicator  "  and  to  allow  the  defendant  the  exclusive 
right  to  sell  the  same,  the  plaintiff  agreeing,  during  the 
continuance  of  the  agreement,  not  to  appoint  any  other 
agent  or  to  supply  any  other  person  or  persons  with  the  said 
product,  and  the  defendant  agrees,  for  the  same  period,  not  to 
handle  any  ink  eradicator  of  any  other  make  or  description. 
After  stating  other  agreements  not  material  to  this  case  the 
contract  provides  that  "  this  agreement  to  be  terminated  by 
either  party  by  giving  the  other  six  months'  notice  to  that 
effect,  in  writing." 

On  March  28, 1904,  the  parties  entered  into  another  contract 
which  provided  that  the  plaintiff  agrees  to  manufacture  a 
fluid  ink  eradicator,  the  bottles  containing  it  to  be  inclosed 
in  cartons  or  wrappers  similar  to  those  theretofore  used  by 
the  plaintiff  in  offering  for  sale  the  ink  eradicator  manu- 
factured by  him,  describing  the  same,  and  to  have  printed 
thereon  S.  S.  Stafford's  Ink  Eradicator.  The  defendant 
agrees  to  purchase  the  ink  eradicator  so  manufactured  and 
put  up  and  to  pay  therefor  as  therein  required.  The  plain- 
tiff ^'  covenants  and  agrees  that  he  will  not  at  any  time  during 
the  continuance  of  this  agreement,  or  after  the  termination 
of  the  same,  sell  or  offer  for  sale  any  fluid  ink  eradicator  under 
the  name  of  S.  S.  Stafford's  Ink  Eradicator."  The  4th  sub- 
division of  the  contract  which  it  is  sought  to  enforce  by  this 
action  reads  as  follows: 

''And  the  party  of  the  second  part  [the  defendant]  covenants 
and  agrees  that  from  and  after  the  execution  of  this  agreement 
it  will  not  at  any  time,  either  alone  or  jointly  with,  or  as  agent 
for  any  person  or  persons,  firm  or  corporation,  manufacture 
or  cause  to  be  manufactured,  and  seU  or  offer  for  sale  any 
fluid  ink  eradicator  or  any  ink  eradicator  in  imitation  of  the 
ink  eradicator  manufactured  by  the  party  of  the  first  part, 
or  put  up  in  similar  cartons,  boxes,  forms  or  wrappers  and 
labelled  with  similar  labels,  so  long  as  the  party  of  the  first 
part  furnishes  this  eradicator  at  the  above  price  of  thirteen 
dollars  per  gross." 

On  January  16,  1915,  the  defendant  notified  the  plaintiff 
that  after  six  months  from  said  date  the  agreement  between 
them  would  terminate  and  that  defendant  would  cease  pur- 
chasing ink  eradicating  fluid  from  the  plaintiff.  The  corn- 
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plaint  then  alleges  that  on  or  about  the  1st  day  of  October, 
1915,  the  defendant  ''  commenced  to  manufacture  and  sell 
under  the  names  '  Stafford's  Ink  Eradicator '  and  '  Stafford's 
Ink  Annihilator  for  Removing  Ink '  an  mk  eradicator  which 
was  not  manufactured  by  nor  bought  from  the  plaintiff,  and 
defendant  has  ever  since  said  date  continued  to  manufacture 
and  sell  a  fluid  ink  eradicator  upon  the  packages  and  cartons 
of  which  appear  the  labels  *  Stafford's  Ink  Eradicator '  and 
'Stafford's  Annihilator  for  Removing  Ink;'  this  fluid  ink 
eradicator  manufactured  and  sold  by  the  defendant  is  in 
imitation  of  the  eradicating  fluid  manufactured  by  the  plain- 
tiff, and  the  labels  on  the  cartons,  boxes  or  packages  of  the 
defendant  are  similair  to  the  labels  of  the  plaintiff's  boxes 
and  cartons  vrUh  respect  to  ike  name  '  Stafford's  Ink  Eradi- 
cator '  and  '  Stafford's  Annhilator  for  Removing  Ink,'  and 
in  this  respect  are  in  imitation  of  plaintiff's  labels."  Then 
follow  allegations  that  the  defendant  is  using  the  said  names 
to  mislead  and  deceive  the  general  public  into  purchasing 
its  eradicator,  in  the  belief  that  it  is  purchasing  the  eradicator 
manufactured  by  the  plaintiff,  and  that  the  ink  eradicator 
sold  by  the  defendant  and  labelled  "  Stafford's  Ink  Eradi- 
cator "  and  "  Stafford's  Annihilator  for  Removing  Ink  "  has 
a  ready  market  and  is  sold  in  large  quantities,  and  that  by 
reason  thereof  the  defendant  is  making  large  sales  that  other- 
wise would  be  made  by  the  plaintiff  to  his  great  and  irreparable 
damage;  that  defendant  has  thereby  become  a  competitor 
of  plaintiff,  where  formerly  it  was  a  customer,  and  such  sales 
have  contributed  and  will  contribute  to  deprive  plaintiff  of  a 
market  for  "  Collin's  Ink  Eradicator  "  which  he  has  been  and 
still  is  manufacturing  and  selling  to  the  general  public;  that 
the  defendant  is  appropriating  to  itself  all  the  good  will, 
reputation  and  popularity  of  the  commodity  known  to  the 
general  public  as  "  Stafford's  Ink  Eradicator."  The  plaintiff 
demands  judgment  that  the  defendant,  its  agents,  etc.,  be 
restrained  and  enjoined  from  manufacturing  and  selling  any 
fluid  ink  eradicator,  or  from  using  the  names  "  Stafford's 
Ink  Eradicator "  or  "  Stafford's  Annihilator  for  Removing 
Ink  "  or  names  similar  thereto.  An  injunction  penderUe  lite 
has  been  granted  in  the  terms  of  the  demand  for  judgment. 
The  defendant  demurred  to  the  complaint  for  insufficiency, 
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and  an  interlocutory  judgment  was  entered  overruling  the 
demurrer.  While  there  are  some  allegations  in  the  complaint 
appropriate  to  a  caiise  of  action  for  imfair  trade  and  com- 
petition,  it  is  not  claimed  that  it  is  intended  thereby  to  present 
such  a  cause  of  action.  It  is  conceded  that  there  is  no  imitation 
of  the  package  or  carton  formerly  used  by  the  parties  during 
the  period  of  the  contract,  nor  is  it  claimed  that  the  defendant 
is  imitating  the  package  or  label  of  plaintiff's  product  known 
as  '^  Collin's  Ink  Eradicator."  The  sole  questions  presented 
are,  has  the  defendant  the  right  to  manufacture  or  sell  any 
ink  eradicator,  and  if  it  has,  can  it  use  the  name  '^  Stafford's 
Ink  Eradicator "  or  "  Stafford's  Annihilator  for  Removing 
Ink"  upon  the  packages  or  cartons  in  which  the  same  is 
inclosed.  The  learned  justice  below  has  held  that  inasmuch 
as  there  was  no  provision  for  terminating  the  contract  of 
March  28,  1904,  it  is  still  a  subsisting  binding  agreement, 
notwithstanding  the  six  months'  notice  of  its  termination 
given  by  the  defendant  to  the  plaintiff  on  January  16,  1915. 
In  this  he  is  clearly  in  error.  When  a  contract  is  not  limited 
as  to  the  time  of  its  duration,  it  is  terminable  at  the  will  of 
either  party,  upon  giving  a  reasonable  notice  to  the  other. 
{OtUerbridge  v.  Campbell,  87  App.  EHv.  597,  599,  and  cases 
cited;  Kenderdine  Hydro-Carbon  Fuel  Co.  v.  Plumb,  182 
Penn.  St.  463,  469.)  As  the  former  contract  provided  for  a 
termination  on  a  six  months'  notice,  such  notice  would  seem 
to  have  been  considered  by  the  parties  proper  and  reasonable. 
The  contract  was  lawfully  terminated.  The  plaintiff  had  no 
right  thereafter  to  sell  or  offer  for  sale  any  fluid  ink  eradicator 
under  the  name  of  S.  S.  Stafford's  Ink  Eradicator^  he  having 
expressly  covenanted  to  that  effect  in  the  contract. 

The  defendant  had  the  right  to  use  its  own  name  in  its 
business,  unless  it  had  contracted  otherwise.  To  hold  that 
the  defendant  had  agreed  never  to  sell  any  fluid  ink  eradicator 
by  the  terms  of  the  "  fom1;h  "  subdivision  of  the  contract 
renders  the  remaining  provisions  of  the  subdivision  unneces- 
sary and  meaningless.  But  if  the  subsequent  portion  be  read 
in  connection  with  the  first,  it  provides  that  the  defendant 
agreed  not  to  sell  any  fluid  ink  eradicator  or  any  ink  eradicator 
in  imitation  of  the  ink  eradicator  manufactured  by  the  plaintiff 
or  put  up  in  similar  boxes,  forms  or  wrappers  and  labelled 
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with  similar  labels.  The  charge  in  the  complaint  is  that  the 
similarity  is  in  the  use  of  the  name ''  Stafford's  Ink  Eradicator." 
No  other  similarity  between  the  defendant's  and  the  plaintiff's 
product  is  claimed.  As  there  was  no  agreement  by  the 
defendant  not  to  use  the  name  and  plaintiff  has  expressly 
agreed  not  to  use  such  name,  it  follows  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  interlocutory  judgment  will  be  reversed,  with  costs, 
the  demurrer  sustained  and  the  complaint  dismissed.  This 
also  calls  for  a  reversal  of  the  order  granting  the  injunction, 
with  ten  dollars  costs  and  a  denial  of  the  motion. 

Clarke,  P.  J.,  Scott,  Dowling  and  Davis,  JJ.,  concurred. 

Judgment  reversed,  with  costs,  demurrer  sustained  and  com- 
plaint dismissed,  with  costs.  Order  granting  preliminary 
injunction  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied. 


Maboabet  Bubke,  Appellant,  v.  Mabt  J.  Hiqginb, 
Respondent. 

First  Department,  July  18, 1917. 

Ejectment  —  conyeyance  claimed  to  haye  been  forged  —  eyidence 
—  tranBftctione  not  with  decedent  but  in  his  presence  —  when 
aUeged  grantee  and  purchaser  on  f  oredosure  is  not  mortgagee  in 
po88e88ion  80  as  to  bar  ejectment. 

On  an  issue  as  to  whether  a  deed  from  the  plaintiff,  under  whioh  the  defendant 
claims,  was  the  act  of  the  plaintiff,  or  is  a  forged  instrument  as  claimed 
by  the  plaintiff,  it  was  error  to  exclude  testimony  of  the  plaintiff  offered 
for  the  purpose  of  contradicting  the  testimony  of  witnesses  for  the  defend- 
ant as  to  what  took  place  at  the  execution  of  the  alleged  deed,  upon  the 
ground  that  the  alleged  grantee  (since  deceased)  was  present  at  the 
execution,  if  in  fact  he  took  no  personal  part  in  the  transaction  which 
was  carried  out  between  the  plaintiff  and  a  lawyer  as  agent  of  the 
grantee. 

A  transaction  between  a  i>arty  and  the  agent  of  one  deceased  does  not 
come  within  the  purview  of  section  829  of  the  Code  of  Civil  Procedure. 

Where  the  alleged  grantee  from  the  plaintiff  bought  in  the  lands  on  a 
subsequent  foreclosure  of  a  prior  mortgage,  the  plaintiff  not  having  been 
made  a  party  to  the  suit,  the  purchaser  did  not  become  a  mortgagee  in 
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possessioii  with  the  consent  of  the  plaintiff  so  as  to  bar  an  action  of  eject- 
ment by  her,  espedally  so  where  the  paroliaser  conveyed  to  third  persons 
who  subsequently  reconveyed  to  him  and  his  wife  as  temints  by  the 
entirety.  This,  because  a  mortgagee  has  no  right  of  possession  except 
by  the  consent  of  the  mortgagor,  which  consent  is  deemed  to  be  revoked 
whenever  the  mortgagee  transfers  his  mortgage  interest. 

The  aforesaid  rule  applies  with  special  force  where  the  defendant  dalms 
under  an  original  deed  which  the  plaintiff  contends  is  a  forged  instrument. 

Scott,  J.,  concurred  in  result,  and  Paqb,  J.,  concurred  with  opinion. 

Appeal  by  the  plaintiff,  Margaret  Burke,  from  a  judgment 
of  the  Supreme  Court  in  favor  of  the  defendant,  entered  in 
the  office  of  the  clerk  of  the  county  of  Bronx  on  the  20th 
day  of  December,  1916,  upon  the  verdict  of  a  jiuy  rendered 
by  direction  of  the  court  after  a  special  verdict  had  been 
received,  and  also  from  an  order  entered  in  said  clerk's  office 
on  the  14th  day  of  December,  1916,  denying  plaintiff's  motion 
for  a  new  trial  made  upon  the  minutes. 

Charles  Blandy,  for  the  appellant. 

John  H.  Cormn,  for  the  respondent. 

Smith,  J.: 

The  plaintiff  claims  under  a  deed  from  one  John  Higgins 
and  others  to  the  plaintiff  under  the  name  of  Margaret  Golden, 
of  date  January  23,  1903,  the  property  being  subject  to  a 
mortgage  to  the  estate  of  Abraham  Varick  for  $4,300.  The 
defendant  claims  under  the  said  John  Higgins  by  deeds  of 
later  date,  claiming  that  upon  October  21,  1903,  this  plaintiff 
reconveyed  said  premises  to  said  John  Higgins  subject  to 
the  same  mortgage  of  $4,300.  The  question  at  issue  and 
which  was  submitted  to  the  jiuy  was  whether  this  paper 
purporting  to  be  a  deed  from  the  plaintiff  to  John  Higgins 
in  1903  was  the  act  of  the  plaintiff  or  was  a  forged  instrument. 
The  plaintiff  swore  upon  her  own  behalf  that  she  had  never 
signed  a  deed  of  the  property,  that  the  signature  purporting 
to  be  her  signature  was  not  hers,  and  that  she  had  not 
acknowledged  it.  Thereafter  the  defendant  produced  two 
witnesses,  one  the  lawyer  who  drew  the  deed  and  who  claimed 
to  have  taken  the  plaintiff's  acknowledgment,  and  another 
App.  Div.— Vol.  CLXXVEI.       62 
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witness,  one  Nora  Stanton,  who  swore  to  facts  establishing 
the  execution  of  the  deed  by  the  plaintiff.    Thereafter  the 
plaintiff  was  called  back  to  the  stand  for  the  purpose  of 
contradicting  the  stories  told  by  these  witnesses,  and  was  not 
allowed  to  contradict  them  under  the  objection  made  that 
she  was  incompetent  to  testify  under  section  829  of  the  Code 
of  Civil   Procedure.    The   fact   was   that   this  transaction 
wherein  the  deed  is  claimed  to  have  been  signed  by  the 
plaintiff's  mark,  and  not  by  her  written  signature,  took  place 
in  the  presence  of  John  Higgins,  although  it  does  not  appear 
that  he  took  any  part  in  the  transaction.    The  deed  was 
procured   through   the  intervention   of  the   lawyer,   Schek, 
between  whom  and  the  plaintiff  was  the  entire  transaction. 
This  evidence  was,  I  think,  competent  evidence.    If  it  had 
been  excluded  on  the  ground  that  the  witness  had  already 
sworn  that  this  signature  was  not  hers,  a  different  question 
might  arise.    But  after  the  detailed  testimony  of  the  witness 
Schek  and  the  witness  Stanton,  it  was  only  fair  to  the  plaintiff 
that  she  should  be  allowed  to  tell  her  version  of  the  transaction, 
and  notwithstanding  John  Higgins,  the  deceased,  was  in  the 
room,  inasmuch  as  he  was  in  no  way  a  party  to  the  transaction 
except  through  his  agent  Schek.    No  authority  is  cited  by 
the  respondent  to  sustain  this  ruling,  and  no  direct  authority 
is  found  within  this  State  to  support  the  view  here  expressed. 
That  the  fact  that  the  deceased  was  present  during  a  trans- 
action between  a  third  party  and  the  deceased's  agent  does 
not  render  the  third  party  incompetent  to  swear  to  the 
transaction,  seems  to  be  held  in  Denny  v.  Denny  (123  Ind. 
240)  and  in  Dougherty  v.  Deeney  (41  Iowa,  19,  21).    That  a 
transaction  between  a  party  and  the  agent  of  the  deceased 
does  not  come  within  the  purview  of  the  section  is  admitted 
by  all  the  authorities,  and  it  is  difficult  to  see  why  the  mere 
presence  of  the  deceased  person,  taking  no  part  whatever 
in  the  transaction,  should  alter  the  right  of  the  party  claiming 
under  the  deceased  of  giving  testimony  of  such  a  transaction, 
especially  when  that  testimony  had  already  been  given  by 
the  agent  of  the  deceased  who  conducted  the  conversation 
in  his  behalf. 

The  main  contention,  however,  of  the  respondent's  brief 
seems  to  rest  upon  the  claim  that  the  defendant,  upon  the 
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plaintiff's  own  showing,  is  a  mortgagee  in  possession  with  the 
consent  of  the  plaintiff  and  that,  therefore,  an  action  in  eject- 
ment will  not  lie.  This  claim  arises  from  the  fact  that  after 
1903  this  Varick  mortgage  was  foreclosed  and  Higgins  bought 
in  the  property.  In  that  foreclosure,  however,  the  plaintiff 
was  not  made  a  party,  and  the  defendant  contends  that, 
notwithstanding  the  foreclosure  was  upon  the  plaintiff's  claim 
invalid  as  against  the  plaintiff,  nevertheless  Higgins  acqiiired 
all  the  rights  of  the  mortgagee,  and  inasmuch  as  his  possession 
of  the  property  was  with  the  consent  of  the  plaintiff,  that 
Higgins  became  a  mortgagee  in  possession,  subject  only  to 
an  equitable  action  to  redeem,  and  not  to  an  action  of  eject- 
ment. If  we  assume  that  the  purchase  under  a  foreclosure 
void  as  to  the  plaintiff  gave  to  Higgins  the  rights  of  a  mort- 
gagee, and  if  we  assume  that  his  possession  was  consented 
to  by  the  plaintiff,  it  appears  that  thereafter  and  in  1911 
Higgins  and  his  wife  conveyed  this  property  to  one  Touhy, 
who  upon  the  same  day  reconveyed  to  Higgins  and  his  wife 
as  tenants  by  the  entirety,  and  both  of  these  conveyances 
were  subject  to  a  mortgage  in  the  sum  of  $4,300  held  by  this 
same  Varick  estate.  The  record  does  not  disclose  whether 
the  original  Varick  mortgage  was  allowed  to  stand,  or  whether 
a  new  mortgage  to  the  same  parties  for  the  same  amount 
was  executed.  In  either  case,  Higgins  could  no  longer  be 
considered  a  mortgagee  in  possession.  A  mortgagee  has  no 
right  to  possession  except  by  the  consent  of  the  mortgagor, 
and  that  consent  must  be  deemed  to  be  revoked  whenever 
the  mortgagee  has  transferred  his  mortgage  interest,  because 
the  very  reason  why  such  a  consent  should  be  given  has 
ceased.  The  plaintiff  could  not  tender  to  Higgins  or  to  his 
transferee  the  amoimt  of  the  mortgage  and  demand  pos- 
session, because  neither  Higgins  nor  his  transferee  has  the 
mortgage  interest. 

As  applied  to  the  facts  in  the  case  at  bar,  the  rule  above 
stated  has  greater  force,  because  the  plaintiff  never  con- 
sented to  the  entry  of  Higgins  or  to  his  possession  as  mortgagee. 
He  was  in  possession  at  the  time  he  purchased  under  foreclosure 
of  this  Varick  mortgage.  His  claim  apparently  was  imder 
this  deed,  which  the  plaintiff  challenges  as  a  forged  instrument. 
Even   before   this   deed   Higgins   had   possession  under  no 
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apparent  title  except  as  tenant  at  will  with  obligation  to 
surrender  possession  after  due  notice.  The  foreclosiure  of 
this  mortgage  and  the  purchase  by  Higgins  of  the  property 
appears  to  have  been  without  the  knowledge  of  the  plaintiff 
and  under  such  circumstances  that  the  defendant  cannot  be 
deemed  to  hold  as  a  mortgagee  in  possession,  directly  within 
the  case  of  Baraon  v.  Mulligan  (191  N.  Y,  306).  Under  these 
circumstances,  it  would  seem  clear  that  the  plaintiff  may 
bring  ejectment. 

For  the  error,  then,  in  the  rejection  of  this  evidence  of  the 
plaintiff,  this  judgment  must  be  reversed  and  a  new  trial 
granted,  with  costs  to  appellant  to  abide  the  event. 

DowuNG  and  Sheabn,  JJ.,  concurred;  Scott,  J.,  concurred 
in  result. 

Page,  J.  (concurring): 

The  fact  that  John  Higgins,  through  whom  the  defendant 
derived  her  title,  was  present  in  the  room  at  the  time  it  was 
claimed  the  deed  was  signed  and  acknowledged,  and  that  John 
Higgins  was  dead  at  the  time  of  the  trial,  did  not  render  the 
plaintiff  incompetent  to  testify  by  reason  of  the  rule  laid  down 
in  section  829  of  the  Code  of  Civil  Procedure.  Although  the 
deed  which  it  was  alleged  the  plaintiff  signed  and  acknowledged 
was  to  John  Higgins  as  grantee,  the  fact  of  the  signing  and 
acknowledgment  was  testified  to  by  the  notary  and  attorney. 
It  was  not  stated  that  John  Higgins  participated  in  that 
transaction.  It  was  not,  therefore,  '^  a  personal  transaction 
or  communication  between  the  witness  and  the  deceased 
person."  The  reason  for  the  enactment  of  section  829  to 
prevent  a  party  or  one  interested  in  the  event  giving  testi- 
mony as  to  personal  transactions  or  communications  with  a 
deceased  person,  is  that  the  deceased  cannot  confront  the 
survivor  or  give  his  version  of  the  affair,  or  expose  the 
omissions,  mistakes  or  falsehoods  of  the  survivor.  Where 
the  transaction  was  not  with  the  deceased,  but  with  a  third 
person  in  his  presence,  it  does  not  come  within  either  the 
letter  or  reason  of  the  section. 

The  judgment  will,  therefore,  have  to  be  reversed,  unless 
the  question  of  the  execution  of  the  alleged  deed  by  the  plain- 
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tiflf  to  the  defendant  has  become  academic  by  reason  of  the 
possession  by  John  Higgins  of  the  premises  subsequent  to 
the  foreclosure  of  the  prior  mortgage  upon  the  premises, 
he  having  become  a  purchaser  theiteof  at  the  foreclosure 
sale. 

The  questions  necessarily  to  be  determined  upon  this 
latter  branch  of  the  case  are:  Did  John  Higgins  become  a 
mortgagee  in  possession?  And  does  the  defendant  succeed 
to  his  rights  as  such  mortgagee  in  possession,  and  hence  is 
she  entitled  to  hold  the  property  until  the  plaintiff  redeems 
by  paying  the  mortgage  debt  or  such  portion  thereof  as  would 
be  foimd  due  upon  an  accounting  for  the  rents,  issues  and 
profits?  If  the  plaintiff  was  the  owner  of  the  equity  of 
redemption  at  the  time  the  foreclosure  action  was  brought 
(and  for  the  purposes  of  this  discussion  it  must  be  assiuned 
that  she  was),  the  foreclosure  as  to  her  was  void.  Had  the 
omitted  party  been  other  than  the  owner  of  the  equity  of 
redemption,  the  purchaser  at  the  foreclosure  sale  would,  as 
to  that  party,  become  a  mortgagee  in  possession;  but  where 
the  omitted  party  is  the  owner  of  the  equity  of  redemption, 
it  has  been  distinctly  held  that  the  purchaser  at  the  sale 
under  the  judgment  derives  no  title  whatsoever,  and  the 
possession  of  the  purchaser  is  because  of  an  entry  without 
lawful  authority  and  amounts  to  a  trespass.  {Herrmann  v. 
Cabinet  Land  Co.,  217  N.  Y.  526,  529.)  Therefore,  the  entry 
of  John  Higgins  did  not  constitute  him  as  to  this  plaintiff  a 
mortgagee  in  possession  by  virtue  of  the  deed  given  upon  the 
foreclosing  sale.  j 

It  is  claimed  further,  however,  that  he  entered  into  pos- 
session with  the  consent  and  knowledge  of  the  plaintiff,  and 
that  by  reason  thereof  his  possession  will  be  held  to  be  that 
of  a  mortgagee  in  possession;  and  it  is  true  that  ''  whenever 
it  appears  that  the  mortgagor  has  consented,  either  expressly 
or  impliedly,  by  contract  or  conduct,  to  the  entry  of  the 
mortgagee,  for  purposes,  or  under  circumstances,  not  incon- 
sistent with  their  relative  legal  rights  under  the  mortgage,  the 
possession  of  the  mortgagee  may  properly  be  regarded  as. 
lawful.  So,  on  the  other  hand,  when  the  entry  of  the 
mortgagee  is  effected  by  the  consent  of  the  mortgagor  under 
a  relation  that  is  hostile  to,  or  inconsistent  with,  the  legal 
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rights  of  the  parties  under  the  mortgage,  then  the  mortgagee's 
possession  must  stand  or  fall  without  reference  to  his  mort- 
gage/'   {Barsan  v.  MvUigan,  191  N.  Y.  306,  322.) 

It  is  not  claimed  that,  with  knowledge  of  their  relation 
as  mortgagor  and  mortgagee,  the  plaintiff  actually  consented 
to  John  Higgins'  entry  upon  the  premises.  In  my  opinion, 
an  implied  consent  cannot  be  spelled  out  from  the  circum- 
stances of  this  case.  Entry  was  not  with  her  express  con- 
sent, nor  is  it  shown  that  at  the  time  she  had  knowledge 
that  Higgins'  entry  was  claimed  to  be  under  the  mortgage, 
but  that  his  entry  was  hostile  to  and  inconsistent  with  the 
rights  of  the  plaintiff.  He  claimed  to  be  in  possession  by 
virtue  of  the  deed  alleged  to  have  been  executed  by  the  plain- 
tiff and  by  virtue  of  the  referee's  deed  of  foreclosure.  His 
entry,  therefore,  was  hostile  to  plaintiff's  title,  and  he  has 
no  right  to  possession  as  against  the  plaintiff  until  such  hostile 
holding  shall  have  ripened  into  a  title  by  adverse  possession. 

For  this  reason  I  am  of  opinion  that  the  judgment  should 
be  reversed  and  a  new  trial  granted. 

Judgment  reversed  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  event. 


Jambs  H.  Brand,  Appellant,  v.  Frances  Hanan  Brand, 

Respondent. 

First  Department,  July  13,  1917. 

Husband  and  wife  —  annulment  of  marriage  —  temporary  alimony 

and  counsel  fees. 

The  aUowanoe  of  temporary  alimony  and  ooimsel  fees  to  the  wife  in  an 
action  to  annul  a  marriag:e  is  to  be  determined,  not  alone  by  the  husband's 
means,  but  by  the  wife's  necessities.  Thus,  where  it  apx)ear8  that  the  wife 
has  an  ample  income  of  her  own  her  motion  for  alimony  and  counsel  fees 
should  be  denied. 

Appeal  by  the  plaintifF,  James  H.  Brand,  from  an  order  of 
the  Supreme  Court,  made  at  the  New  York  Special  Term 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New 
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York  on  the  24th  day  of  March,  1917,  grantixig  defendant's 
motion  for  alimony  pendente  lite  and  counsel  fee. 

Sidney  J.  Loeby  for  the  appellant. 

Henry  J.  Goldsmith^  for  the  respondent. 

Scott,  J.: 

The  action  is  for  the  annulment  of  a  marriage  on  the 
groimd  of  the  fraudulent  concealment  by  the  defendant  of 
certain  incidents  in  her  life  of  such  a  nature  as  to  justify 
the  belief  that  if  the  circumstances  had  been  known  to  plaintiff 
no  marriage  would  have  taken  place.  The  defendant,  rather 
unconvincingly,  denies  the  truth  of  the  charges  made  against 
her,  and  appears  to  place  her  chief  reliance  upon  the  separate 
defenses  that  the  court  has  no  jurisdiction  of  the  action,  and 
that  plaintiff  cohabited  with  her  after  he  had  learned  the 
facts  upon  which  he  claims  annulment.  She  also  counter- 
claims and  asks  for  a  judgment  of  separation  by  reason  of 
plaintiff's  alleged  cruelty. 

The  application  for  alimony  was  based  upon  defendant's 
estimate  of  plaintiff's  means  and  resources  founded  in  the 
main  upon  a  statement  of  the  expenses  incurred  by  the  parties 
while  they  lived  together.  The  plaintiff's  affidavit  tends  to 
show  that  defendant  has  over-estimated  his  means. 

The  important  feature  of  the  case,  however,  is  that  plaintiff 
shows  that  defendant  has  a  settled  income  of  no  mean 
proportions,  and  has,  or  at  least  had  not  many  months  ago, 
a  considerable  sum  of  money  in  hand.  If  these  allegations 
are  true,  and  they  are  wholly  undenied,  defendant  is  in  no 
need  of  either  alimony  or  counsel  fee  to  enable  her  to  defend 
the  action  and  support  herself  while  it  is  pending.  Under 
these  circumstances  no  case  was  made  out  for  an  allowance 
of  alimony  pendente  lite  or  of  a  counsel  fee.  {Collins  v. 
Collins,  80  N.  Y.  1;  Lake  v.  Lake,  194  id.  179;  EarU  v. 
EarUj  147  App.  Div.  930.)  Many  other  cases  mi^t  be  cited 
to  the  same  effect,  all  of  which  are  authority  for  the  proposition 
that  an  allowance  for  temporary  alimony  and  a  counsel  fee 
is  to  be  determined  not  alone  by  the  husband^s  means  but  by 
the  wife's  necessities.  If  there  be  no  necessity  there  should 
be  no  allowance. 
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The  order  appealed  from  must,  therefore,  be  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  denied, 
with  leave,  however,  to  defendant  to  renew  the  application, 
if  so  advised,  upon  other  papers. 

Clabke,  p.  J.,  Lauqhun,  Davis  and  Sheahn,  JJ., 
concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  denied,  with  leave  to  defendant  to  renew  application 
upon  other  papers. 


E.  FouGBRA  &  Company,  Incorporated,  Plaintiflf,  v.  The 
City  op  New  York  and  the  Department  op  Health  of 
THE  City  op  New  York,  Defendants. 

Charles  N.  Crittenton  Company,  a  Corporation,  Plaintiff, 
V.  The  City  op  New  York  and  the  Department  of 
Health  op  the  City  op  New  York,  Defendants. 

Herman  Rolpp  Planten,  Trading  under  the  Name  and 
Style  of  H.  Planten  &  Son,  PlaintifiF,  v.  The  City  of 
New  York  and  the  Department  op  Health  of  the  City 
OF  New  York,  Defendants. 

First  Department,  July  13,  1917. 

Public  health  —  municipal  corporationB  —  Sanitary  Code,  city  of 
New  York  —  inyalid  proyision  that  owners  of  proprietary  medicines 
8haU  register  ingredients  with  board  of  health  —  ordinance  not 
ratified  by  Legislature  —  power  of  court  to  protect  trade  secret  — 
regulation  requiring  person  to  giye  eyidence  against  himself  for 
use  in  criminal  proceeding  —  police  power. 

While  the  department  of  health  of  the  city  of  New  York  has  powesr  to  enact 
a  sanitary  code,  regulations  made  by  it  are  open  to  attack  on  the  ground 
of  unreasonableness  if  they  have  not  been  specifically  ratified  by  the 
Legislature.  But  a  regulation  enacted  by  the  Legislature,  or  specifically 
ratified  by  it  after  enactment  by  the  board  of  health,  cannot  be  attacked 
upon  the  ground  aforesaid. 

Section  117  of  the  Sanitary  Code  adopted  by  the  board  of  health  of  the 
dty  of  New  York  and  not  ratified  by'  the  Legislature,  which  in  effect 
requires  manufacturers  of  proprietary  or  patent  medicines  either  to  print 
the  formula  of  the  medicine  upon  the  package,  or,  if  not  so  printed,  to 
register  the  ingredients  in  the  department  of  health  where  the  informa- 
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tion  is  to  be  regarded  as  oonfidential  and  not  open  to  inspection  by  the  publio 
or  any  persons  other  than  the  official  custodian  of  said  records  and  such 
persons  as  may  be  authorized  by  law  to  inspect  the  same,  is  invalid  upon 
the  groimd  of  unreasonableness. 

This,  because  the  formula  when  kept  as  a  trade  secret  is  property  which, 
in  a  proper  case,  may  be  protected  by  the  court  against  an  unauthorized 
disclosure,  which  ip  possible  under  the  provisions  of  said  Sanitary  Code. 

It  seems,  however,  that  it  is  not  a  vaJid  objection  to  a  law  or  ordinance 
properly  within  the  scope  of  police  power  that  its  enforcement  may 
incidentally  injure  or  destroy  a  profitable  business. 

The  court  may  declare  said  ordinance  invalid  although  it  relates  only  to  the 
sale  of  medicines  within  the  city  of  New  York  so  that  the  proprietors  of 
such  medicines  can  deal  freely  elsewhere,  for  they  are  entitled  to  pro- 
tection against  even  a  partial  interference  with  their  business  if  unlawfully 
threatened. 

As  the  purpose  of  said  ordinance  is  to  secure  information  upon  which  to  base 
prosecutions  for  violations  of  the  law  forbidding  the  sale  of  certain  habit- 
forming  drugs,  it  is  also  invalid  upon  the  ground  that  it  requires  a  person 
to  furnish  evidence  against  himself  for  use  in  a  criminal  prosecution,  it 
being  admitted  that,  in  the  case  at  bar,  the  medicines  of  the  plaintiffs 
contain  no  such  ingredients  in  unlawful  quantities. 

The  ordinance  may  be  declared,  invalid  upon  the  ground  aforesaid  even 
though  some  of  the  owners  of  the  proprietary  medicines  are  corporations. 

Submissions  of  controversies  upon  agreed  statements  of 
fact  pursuant  to  section  1279  of  the  Code  of  Civil  Procedure, 

Charles  M.  Rvsaell,  for  the  plaintiflf  E.  Fougera  &  Company, 
Incorporated. 

George  W.  Widceraham,  for  the  plaintiffs  Ciittenton  Com- 
pany and  Planten. 

Terence  Farley  and  John  F.  O^Brien,  for  the  defendants. 

Scott,  J.: 

These  three  controversies  all  involve  the  same  question, 
and  are  all  submitted  upon  agreed  statements  of  fact.  The 
several  plaintiffs  are  manufacturers  or  dealers  in  what  are 
commonly  known  as  proprietary  or  patent  medicines,  intended 
to  be  used  internally.  Many  of  these  medicines  have  been 
in  common  use  for  years,  so  that  their  names  have  become 
familiar  to  the  public.  Their  ingredients  and  the  formula 
under  which  they*are  prepared  are  jealously  guarded  trade 
secrets  and  as  such  are  considered  to  be  of  great  value. 

The  judgment  which  each  of  these  plaintiffs  seeks  is  to 
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restrain  the  defendants  from  taking  steps  to  enforce  sections 
116  and  117  of  the  Sanitary  Code  and  the  regulations  adopted 
by  the  board  of  health  to  carry  said  sections  into  effect.  It 
is  conceded  that  the  board  of  health  has  power  to  enact  a 
Sanitary  Code  and  that  the  sections  above  referred  to^  if 
valid,  have  all  the  force  and  effect  of  law.  But  while  the 
board  of  health  has  authority  to  adopt  sanitary  ordinances, 
these  particular  sections  of  the  Code  have  not  been  specifically 
ratified  by  the  Legislature.  They  are,  therefore,  open  to  attack 
on  the  ground  of  unreasonableness,  as  they  would  not  be  if 
enacted  by  the  Legislature,  or  specifically  ratified  by  the 
Legislature  after  enactment  by  the  board  of  health.  {Matter 
of  Stubbe  V.  Adamson,  220  N.  Y.  459.) 

Section  117,  to  which  the  plaintiffs  particularly  object, 
reads  as  follows: 

''  Sec.  117.  Regulating  the  sale  of  proprietary  and  patent 
medicines.  No  proprietary  or  patent  medicine  manufactured, 
prepared,  or  intended,  for  internal  human  use,  shall  be  held, 
oflfered  for  sale,  sold,  or  given  away,  in  the  City  of  New  York, 
until  the  following  requirements  shall,  in  each  instance,  have 
been  met: 

"  The  names  of  the  ingredients  of  every  such  medicine, 
to  which  the  therapeutic  effects  claimed  are  attributed,  and 
the  names  of  all  other  ingredients,  except  such  as  are  physio- 
logically inactive,  shall  be  registered  in  the  Department  of 
Health  in  such  manner  as  the  Regulations  of  the  Board  of 
Health  may  prescribe. 

"  The  expression  '  proprietary  or  patent  medicine,'  for  the 
purposes  of  this  section,  shall  be  taken  to  mean  and  include 
every  medicine  or  medicinal  compoimd,  manufactured,  pre- 
pared, or  intended,  for  internal  human  use,  the  name,  com- 
position, or  definition  of  which  is  not  to  be  foimd  in  the 
United  States  Pharmacopoeia  or  National  Formulary,  or 
which  does  not  bear  the  name  of  all  of  the  ingredients  to 
which  the  therapeutic  effects  claimed  are  attributed,  and  the 
names  of  all  other  ingredients  except  such  as  are  physio- 
logically inactive,  conspicuously,  clearly,  and  legibly  set  forth, 
in  English,  on  the  outside  of  each  bottle,  box,  or  package 
in  which  the  said  medicine  or  medicinal  compoimd  is  held, 
offered  for  sale,  sold  or  given  away. 
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"  The  provisions  of  this  section  shall  not,  however,  apply 
to  any  medicine  or  medicinal  compound  prepared  or  com- 
pounded upon  the  written  prescription  of  a  duly  licensed 
physician,  provided  that  such  prescription  be  written  or 
issued  for  a  specific  person  and  not  for  general  use,  and  that 
such  medicine  or  medicinal  compound  be  sold  or  given  away 
to  or  for  the  use  of  the  person  for  whom  it  shall  have  been 
prescribed  and  prepared  or  compounded;  and  provided,  also, 
that  the  said  prescription  shall  have  been  filed  at  the  estab- 
lishment or  place  where  such  medicine  or  medicinal  compoimd 
is  sold  or  given  away,  in  chronological  order  according  to  the 
date  of  the  receipt  of  such  prescription  at  such  establishment 
or  place. 

'^  Every  such  prescription  shall  remain  so  filed  for  a  period 
of  five  years. 

"  The  names  of  the  ingredients  of  proprietary  or  patent 
medicines,  registered  in  accordance  with  the  tenns  of  this 
section,  and  all  information  relating  thereto  or  connected 
therewith  shall  be  regarded  as  confidential,  and  shall 
not  be  open  to  inspection  by  the  pubUc  or  any  person 
other  than  the  ofi^cial  custodian  of  such  records  in  the  Depart- 
ment of  Health,  such  persons  as  may  be  authorized  by  law 
to  inspect  such  records,  and  those  duly  authorized  to  prosecute 
or  enforce  the  Federal  Statutes,  the  Laws  of  the  State  of 
New  York,  both  criminal  and  civil,  and  the  Ordinances  of 
the  City  of  New  York,  but  only  for  the  purpose  of  such 
prosecution  or  enforcement. 

"  This  section  shall  take  effect  December  31,  1915."  (See 
Cosby's  Code  Qrd.  [Anno.  1917]  pp.  416,  417.) 

It  will  be  observed  that  this  section  requires,  as  to  every 
proprietary  or  patent  medicine  held,  offered  for  sale,  sold  or 
given  away  in  the  city  of  New  York  that  the  names  of  every 
ingredient,  except  such  as  are  physiologically  inactive,  must 
either  be  made  public  by  being  clearly  and  legibly  set  forth 
in  English  upon  the  container  in  which  the  medicine  is  held, 
offered  for  sale,  sold  or  given  away,  or  that  the  names  of  all 
such  ingredients  shall  be  registered  in  the  department  of 
health.  It  is  not  required  that  the  quantity  of  each  ingredient 
shall  be  registered,  nor  the  formulas  used  in  combining  the 
several  ingredients,  but  it  is  admitted  by  the  agreed  case 
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that  '^  The  disclosure  to  plaintiff's  competitors  of  the  names 
of  the  physiologically  active  ingredients  of  the  preparations 
*  *  *  might  enable  such  competitors  to  ascertain  there- 
from the  proportion  of  the  said  ingredients  and  the  method 
of  combining  them;  that  there  is  a  possibility  that  by  the 
disclosure  of  the  names  of  such  ingredients  to  the  Department 
of  Health,  such  competitors  may  secure  the  information  thus 
disclosed;  and  that  the  revealing  of  such  information  to 
plaintiff's  competitors  would  probably  result  in  great  damage 
and  injury  to  plaintiff's  manufactiuiers  and  the  business  of 
plaintiff  in  which  it  and  said  manufacturers  have  invested  a 
large  amount  of  money." 

It  is  to  this  possible,  and  as  the  plaintiffs  ai^e  probable, 
disclosure  of  the  secret  formute  to  their  competitors  that  the 
several  plaintiffs  most  seriously  object.  They  insist  that  the 
proviso  in  the  ordinance  that  "  the  names  of  the  ingredients 
of  proprietary  or  patent  medicines,  registered  in  accordance 
with  the  terms  of  this  section,  and  all  information  relating 
thereto  or  connected  therewith  shall  be  regarded  as  con- 
fidential, and  shall  not  be  open  to  inspection  by  the  public 
or  any  person  other  than  the  official  custodian  of  such  records 
in  the  Department  of  Health "  and  certain  other  persons 
in  the  public  service,  does  not  afford  certain  or  adequate 
protection  to  their  trade  secrets,  and  it  is  admitted,  by  the 
clause  quoted  above  from  the  agreed  case,  that  complete 
protection  cannot  be  assured  if  the  ordinance  be  carried  out. 
We  may  assume,  therefore,  that  the  enforcement  of  the  ordi- 
nance will  endanger  and  perhaps  destroy  the  plaintiffs'  trade 
secrets. 

That  such  trade  secrets  are  property,  and  are  often  very 
valuable  property,  and  will  in  a  proper  case  be  protected  by 
the  courts  against  unauthorized  disclosure,  cannot  be  and 
is  not  denied  {Harvey  Co.  v.  National  Drug  Co.,  75  App.  Div. 
103;  Tab(yr  v.  Hoffman,  118  N.  Y.  30),  and,  imder  the  con- 
cession contained  in  the  agreed  case,  it  is  apparent  that  the 
enforcement  of  the  ordinance  may  result  in  depriving  the 
plaintiffs  of  their  property  by  destroying  the  secrecy  which 
alone  gives  value  to  their  formul®.  This  is  claimed  to  be 
forbidden  both  by  the  Federal  and  State  Constitutions. 

The  ordinance,  however,  if  it  can  be  sustained  at  all,  must 
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be  SO  sustained  as  a  legislative  exercise  of  the  reserved  police 
power  of  the  State  and  it  is  not  a  valid  objection  to  a  law 
^or  ordinance  properly  within  the  scope  of  the  police  power, 
that  its  enforcement  may  incidentally  injure  or  destroy  a 
profitable  business.  {Reinman  v.  lAtUe  Rocky  237  XJ.  S.  171; 
Hadacheck  v.  Los  Angeles,  239  id.  394.)  The  ordinance  under 
consideration  does  not  compel  plaintiffs,  or  any  one  else  manu- 
facturing or  dealing  in  patent  or  proprietary  medicines  to 
make  public  their  secret  formula.  It  merely  forbids  them  to 
hold  or  deal  in  the  medicines  within  the  city  of  New  York 
without  publishing  or  registering  their  therapeutic  ingredients. 
As  to  all  the  rest  of  the  world  they  are  left  free  to  deal  with 
them  as  they  see  fit.  The  effect  of  thQ  ordinance  cannot 
be,  therefore,  to  utterly  destroy  the  secrecy  of  the  formulse, 
unless  plaintiffs  elect  to  run  the  risk.  The  enforcement  of 
the  ordinance  need  not,  therefore,  utterly  destroy  the  value 
of  plaintiffs'  cherished  trade  secrets,  but  merely  reduce  the 
opportimity  to  derive  profits  therefrom.  Still  the  plaintiffs 
are  entitled  to  protection  against  even  this  partial  interference 
with  their  business,  if  it  is  unlawfully  threatened. 

This  brings  us  to  a  consideration  of  the  question  whether 
or  not  the  ordinance  is  a  valid  exercise  of  the  police  power. 
As  has  frequently  been  recognized  by  judicial  authority,  it 
would  be  almost,  if  not  quite,  impossible  to  lay  down  a 
definite,  fin^al  rule,  applicable  to  all  cases,  as  to  the  allowable 
extent  to  which  the  police  power  may  be  used.  The  general 
rule  upon  the  subject  is,  however,  fairly  well  defined.  In 
Lawton  v.  Steele  (152  XJ.  S.  133,  137)  it  was  said  by  Mr. 
Justice  Brown,  speaking  for  the  Supreme  Court  of  the  United 
States,  that  ''  It  must  appear,  first,  that  the  interests  of  the 
public  generally,  as  distinguished  from  those  of  a  particular 
class,  require  such  interference;  and,  second,  that  the  means 
are  reasonably  necessary  for  the  accomplishment  of  the 
purpose,  and  not  unduly  oppressive  upon  individuals.  The 
Le^lature  may  not,  under  the  guise  of  protecting  the  public 
interests,  arbitrarily  interfere  with  private  business,  or  impose 
imusual  and  imnecessary  restrictions  upon  lawful  occupations." 
And  in  Colon  v.  Ldsk  (153  N.  Y.  188)  our  own  Court  of  Appeals, 
after  quoting  the  foregoing  with  approval,  stated  the  same 
rule  in  the  following  language:   The  court  declared  (p.  197) 
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''  that  a  law  passed  under  the  guise  of  the  police  power  must 
tend  towards  the  preservation  of  the  lives,  health,  morals 
or  welfare  of  the  community,  and  the  court  must  be  enabled 
to  see  some  clear  and  real  connection  between  the  assumed 
purpose  of  the  law,  and  the  actual  provisions  thereof,  and  that 
the  latter  tend  in  some  plain  and  appreciable  manner  towards 
the  accomplishment  of  the  objects  for  which  the  L^islature 
may  use  this  power.  [HeaUh  Department  v.  Rector,  etCj  145 
N.  Y.  32,  39.]" 

The  subject  of  the  manufacture,  distribution  and  use  of 
medicines  and  drugs  is  a  very  common  and  very  appropriate 
one  for  regulation  imder  the  police  power  of  the  State,  and 
at  first  blush  it  might  appear  that  the  ordinance  under  con- 
sideration should  be  held  valid  because  it  deals  with  that 
subject,  and  we  have  no  doubt  that  the  purpose  of  the  framers 
of  the  ordinance  was  to  protect  the  public  welfare  by  pre- 
venting the  sale  of  fraudulent  remedies  as  to  which  more  is 
promised  than  can  be  fulfilled  and  which  may  in  fact  be 
actually  harmful.  Such  a  purpose  is  laudable  and  its  accom- 
plishment within  the  power  of  the  law-making  authorities. 
There  remains  the  question,  however,  whether  or  not  this 
particular  ordinance  is  '^  calculated  and  appropriate  to  accom- 
plish that  end,"  and  this  question  is  open  to  judicial  scrutiny. 
The  plaintiffs  claim  that  it  is  not  calculated  and  appropriate 
to  achieve  the  purpose  desired.  It  is  argued  by  defendants 
that  where  a  remedy  is  offered  for  sale  to  the  pubUc  with 
the  representation  that  it  is  calculated  to  produce  certain 
therapeutic  results,  those  to  whom  it  is  offered  should  be 
informed  what  ingredients  it  contains  from  which  such  results 
may  be  produced.  The  plaintiffs  answer  this  argument  by 
pointing  out  that  the  ordinance  is  neither  calculated  nor 
apparently  intended  to  give  such  information  to  the  pubUc 
because  it  contains  provisions,  possibly  inadequate  indeed, 
'  but  apparently  designed  to  prevent  this  information  becoming 
publicly  and  generally  disseminated. 

Another  entirely  laudable  object  to  be  obtained  by  regulatory 
legislation  respecting  medical  preparations  is  to  prevent  the 
sale  and  use,  in  a  disguised  form,  of  habit-forming  drugs,  but 
as  to  each  of  the  proprietary  medicines  dealt  in  by  these 
plaintiffs  it  is  expressly  stipulated  as  one  of  the  facts  of  the 
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case,  that  they  contain  no  ingredients  in  violation  of  the 
provisions  of  the  health  laws  of  the  United  States  or  of  the 
State  of  New  York,  and  no  greater  quantity,  if  any,  of  opium, 
or  morphine,  or  heroin,  or  codeine  or  chloral  or  its  salts,  than 
is  expressly  permitted  by  the  laws  of  the  State  of  New  York. 

It  is  stipulated  in  the  agreed  statement  of  facts  as  follows: 
"XXVII.  That  the  admitted  object  of  defendants  in  the 
enactment  of  said  revised  Sanitary  Code  and  regulations  is 
to  secure  information  on  which  to  base  prosecutions  for  viola- 
tions of  law,  if  in  their  opinion  the  facts  disclosed  in  accordance 
therewith  shall  so  warrant." 

In  view  of  this  concession,  coupled  with  that  provision 
of  the  ordinance  itself  which  provides  that  the  registered 
certificate  of  ingredients  shall  be  open  to  the  inspection  of 
"  such  persons  as  may  be  *  *  *  duly  authorized  to 
prosecute  or  enforce  the  Federal  Statutes,  the  Laws  of  the 
State  of  New  York,  both  criminal  and  civil,  and  the  Ordinances 
of  the  City  of  New  York,  biU  only  for  ihe  purpose  of  such 
prosecution  or  enforcement,^'  the  plaintiffs  strenuously  argue 
that  the  ordinance  is  invalid,  because  it  would  force  the 
persons  required  to  file  such  certificate  to  furnish  evidence 
against  themselves  for  use  in  a  criminal  prosecution.  {People 
ex  rel.  Ferguson  v.  Reardon,  197  N.  Y.  236.)  This  appears 
to  be  a  serious  objection  to  the  validity  of  the  ordinance,  for 
while  it  is  true  that  the  constitutional  immunity  from  self- 
crimination  does  not  extend  to  corporations,  such  as  are  two 
of  the  plaintiffs  in  these  cases,  the  ordinance  is  not  limited 
in  its  scope  to  corporations,  but  applies  to  natural  persons, 
as  well,  if  engaged  in  distributing  proprietary  or  patent 
medicines,  and  we  much  doubt  whether,  if  the  ordinance  is 
invalid  as  to  individuals,  it  can  be  sustained  as  to  corpora- 
tions, for  it  is  far  from  clear  that  the  board  of  health  intended, 
or  would  have  been  willing  to  so  frame  its  ordinance  as  to 
make  it  inapplicable  to  one  class  of  dealers  in  proprietary 
medicines,  and  applicable  to  others.  {James  v.  Bowman, 
190  U.  S.  127;  Employers'  Liabaity  Cases,  207  id.  463;  Hariser 
V.  North  British  &  Mercantile  Ins.  Co.,  152  App.  Div.  91 ;  affd., 
206  N.  Y.  455.)  To  make  such  a  discrimination  would  not 
only  be  unjust,  but  would  practically  destroy  the  eifficacy  of 
the  ordinance. 
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We  have  not  overlooked  the  case  of  S(wage  v.  Joms  (225  U.  S. 
501)  upon  which  defendants  chiefly  rely  to  uphold  the  attacked 
ordinance.  That  case  upheld  the  validity  of  a  statute  of 
the  State  of  Indiana  which  required  every  person  dealing, 
in  that  State,  in  ''  concentrated  commercial  feeding  stuff " 
for  domestic  animals,  to  file  with  the  State  Chemist  a  state- 
ment containing,  among  other  things,  the  ingredients  from 
which  the  article  was  compounded  and  the  Tninimum  percent- 
age of  crude  fat  and  crude  protein,  and  the  maximum  p^^ 
centage  of  fibre  contained  in  the  article  to  be  sold.  (Ind. 
Acts  of  1907,  chap.  206.)  The  statute  thus  upheld,  however, 
differed  in  some  important  particulars  from  the  ordinance  we 
are  now  engaged  in  considering,  and  these,  as  the  plaintiffs 
argue,  serve  to  differentiate  that  case  from  the  present. 

Fiiudly  the  plaintiffs  insist  that  the  ordinance  and  the 
regulations  adopted  by  the  board  of  health  to  enforce  it 
conflict  with  articles  4, 11  and  11a  of  the  Public  Health  Law  of 
the  State,  which  deal  rather  broadly  with  the  same  subject 
dealt  with  by  the  ordinance  in  question  here.  (See  Ck)nsol. 
Laws,  chap.  45  [Laws  of  1909,  chap.  49],  arts.  4,  11,  11a,  as 
amd.  by  Laws  of  1910,  chap.  422;  Laws  of  1914,  chap.  368, 
and  Laws  of  1915,  chaps.  327,  502.) 

Other  objections  are  urged  to  the  validity  of  the  ordinance 
which  it  is  unnecessary  to  discuss.  For  the  reasons  already 
stated  we  are  of  the  opinion  that  the  ordinance  in  its  present 
form  is  legally  objectionable  and  is  invalid. 

Judgment  will,  therefore,  be  entered  in  each  case  in  favor 
of  the  plaintiffs  therein  as  prayed  for  in  the  submissions,  with- 
out costs. 

Clarke,  P.  J.,  Laughlin,  Page  and  Davis,  JJ.,  concurred. 

Judgment  directed  in  each  case  in  favor  of  plaintiffs  as 
prayed  for  in  the  submissions,  without  costs.  Orders  to  be 
settled  on  notice. 
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MoBBis   J.    Frank   and    Isaac    N.    Gilbert,    Appellants, 
Respondents,  v.  Walter  J.  Vogt,  Respondent,  Appellant. 

First  Department,  July  18,  1917. 

Contract  —  aooord  and  satisfaction  —  acceptance  of  goods  sold  — 
deduction  of  offset  and  payment  by  check  for  balance. 

Where  the  buyer  of  goods  retained  the  same  he  became  indebted  for  the 
purohase  price  and  did  not  establish  an  accord  and  satisfaction  as  to  a 
lower  price  by  deducting  the  amount  of  an  alleged  offset  because  the  goods 
were  not  up  to  the  agreed  qiiality  and  by  sending  a  check  for  the  balance 
to  the  seller  who  retained  the  same. 

No  accord  and  satisfaction  was  established  by  the  transaction  aforesaid 
although  the  buyer  when  sending  the  check  wrote  that  he  sent  it  in  full 
payment. 

Laitghun,  J.,  dissented,  with  opinion. 

Appeal  by  the  plaintiffs,  Morris  J.  Frank  and  another, 
froni  a  determination  and  order  of  the  Appellate  Term  of  the 
Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  New  York  on  the  29th  day  of  December,  1916,  as  amended 
by  an  order  entered  in  said  clerk's  office  on  the  19th  day  of 
February,  1917,  in  so  far  as  said  determination  and  order 
reverses  a  judgment  of  the  Mimicipal  Court  of  the  City  of 
New  York,  Borough  of  Manhattan,  Seventh  District,  in 
plaintiffs'  favor  and  dismisses  the  complaint  upon  the  merits. 

Appeal  by  the  defendant,  Walter  J.  Vogt,  from  so  much 
of  said  determination  and  order  of  the  Appellate  Term  as 
reverses  the  judgment  of  the  Municipal  Court  in  his  favor, 
upon  his  counterclaim  and  dismisses  the  said  counterclaim. 

A.  S.  Gilbert  [Francis  Gilbert  and  Godfrey  Cohen  with  him 
on  the  brief],  for  the  plaintiffs. 

Morris  Blau,  for  the  defendant. 

Scott,  J.: 

There  was  clearly  no  accord  and  satisfaction  disclosed  by 
the  evidence.    Defendant  had  agreed  to  purchase  merchandise 
at  a  fixed  price.    It  was  delivered  to  and  retained  by  him. 
App.  Div.— Vol.  CLXXVni.        58 
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He  thereby  became  indebted  for  the  purchase  price.  As 
against  this  he  claimed  an  offset  because  some  of  the  goods 
were  not  up  to  the  agreed  quality,  and  this  he  undertook 
to  deduct  from  the  purchase  price,  sending  plaintiffs  a  check 
for  the  balance  which  was  admittedly  due  in  any  event. 
Plaintiffs  retained  the  check  as  they  were  entitled  to  do, 
and  now  sue  for  the  remainder  of  the  purchase  price. 

That  this  transaction  does  not  constitute  an  accord  and 
satisfaction  is  well  established.  {^indmvJler  v.  Ooodyear 
Tire  &  Rtibber  Co.,  123  App.  Div.  424;  Eamea  Vacuum  Brake 
Co.  V.  ProsseTy  157  N.  Y.  289;  Laroe  v.  Sugar  Loaf  Dairy  Co., 
180  id.  367;  KleinfeUer  v.  Granger,  136  N.  Y.  Supp.  485; 
affd.,  sub  nom.  Klinefelter  v.  Peterson,  162  App.  Div.  896.) 

That  defendant,  when  he  sent  the  check,  wrote  that  he 
was  sending  it  as  full  payment  does  not  affect  the  question. 
He  could  not  by  paying  an  amount  admittedly  due  in  any 
event,  foreclose  plaintiffs  from  claiming  that  more  was  due, 
nor  yet  subject  them  to  the  risk  of  postponing  the  payment 
of  the  whole  claim,  imtil  defendant's  relatively  small  counter- 
claim could  be  judicially  liquidated.  To  hold  otherwise  would 
result,  in  many  cases,  in  permitting  a  debtor  to  coerce  his 
creditor  into  making  an  unjustified  deduction  from  his  bill. 

The  determination  of  the  Appellate  Term  is  reversed  and 
the  judgment  of  the  Municipal  Court  aflSrmed,  with  costs 
to  plaintiffs,  appellants,  in  this  court  and  the  Appellate  Term. 

Clarke,  P.  J.,  Page  and  Davis,  JJ.,  concurred;  Laugh- 
LiN,  J.,  dissented. 

Laughun,  J.  (dissenting): 

I  am  of  opinion  that  there  was  an  accord  and  satisfaction. 
The  plaintiffs  had  a  claim  against  the  defendant  on  an  express 
contract  for  the  sale  and  delivery  of  merchandise  at  a  fixed 
price,  but  the  defendant,  evidently  in  good  faith,  claimed  an 
offset  on  the  ground  that  the  goods  delivered  and  received  and 
retained  by  him  were  not  of  the  agreed  quality.  The  amount 
of  the  defendant's  offset  was  clearly  unliquidated  for  the 
plaintiffs  did  not  concede  that  the  defendant  was  entitled 
to  any  offset  or  deduction  on  accoimt  of  the  quality  of  the 
goods.  In  these  circumstances  the  defendant  sent  the  plain- 
tiffs a  check  for  the  balance  of  the  contract  price  of  the  goods 
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less  the  amount  which  he  was  willing  to  accept  in  settlement 
of  the  unliquidated  offset  or  coimterclaim  without  litigating 
the  question  upon  condition  that  his  check  be  accepted  in  full 
settlement.  The  check  was  received,  retained  and  used  by 
the  plaintiffs  and  they  brought  this  action  to  recover  the 
balance  of  the  contract  price,  which  the  defendant  thus 
deducted  under  his  claim  of  a  right  to  an  offset.  It  is  not 
claimed  by  the  defendant,  as  in  WindmuUer  v.  Goodyear 
Tire  &  Rtibber  Co.  (123  App.  Div.  424),  upon  which  reliance 
is  principally  placed  in  the  prevailing  opinion,  that  there 
was  an  express  agreement  with  respect  to  the  amount  which 
the  defendant  should  be  entitled  to  deduct  if  the  goods  were 
not  of  the  agreed  quality.  In  that  case  the  defendant  was  not 
in  a  position  to  claim  in  the  event  of  litigation  that  it  was 
entitled  to  a  greater  deduction  than  it  conceded  by  the  settle- 
ment, for  it  made  the  deduction  according  to  what  it  claimed 
was  pursuant  to  an  express  warranty  with  an  agreement 
with  respect  to  the  precise  amount  to  be  deducted  in  the 
event  of  a  breach  of  warranty.  Here  if  the  settlement  tendered 
by  the  defendant  had  not  been  agreed  upon  by  the  plaintiffs 
and  they  brought  action  the  defendant  might  have  claimed 
and  shown  a  setoff  or  coimterclaim  greater  than  the  amount 
which  he  deducted  as  a  condition  of  the  settlement.  It  seems 
to  me,  therefore,  perfectly  clear  imder  all  of  the  authorities 
that  the  acceptance  and  use  by  the  plaintiffs  of  the  defendant's 
check  constituted  an  accord  and  satisfaction.  (Jackson  v. 
Volkening,  81  App.  Div.  36;  affd.,  178  N.  Y.  562;  St.  Regis 
Paper  Co.  v.  Tonawanda  Co.,  107  App.  Div.  90;  affd.,  186 
N.  Y.  563;  Ravenswood  Paper  Mill  Co.  v.  Dix,  61  Misc.  Rep. 
235;  Brewster  v.  Silverstein,  78  id.  123;  Dobhs  v.  Pruddenr 
Winslaw  Co.,  96  id.  250.) 
I,  therefore,  vote  for  affirmance. 

Determination  reversed  and  judgment  of  Municipal  Court 
affirmed,  with  costs  to  plaintiffs  in  this  court  and  in  the 
Appellate  Term. 
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In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  Mary 
Stewart  Bierstadt,  Deceased. 

Theodore  F.  Hicks  and  Others,  ^as  Executors,  etc.,  Appel- 
lants; The  Comptroller  of  the  State  of  New  York, 
Respondent. 

First  Department,  Jnly  18,  1917. 

Tax  ~  transfer  tax  — payment  of  tax  under  Federal  BeTenue  Act 

of  1916. 

Executors  of  an  estate  are  not  entitled  to  deduot  from  the  gross  estate, 
as  an  expense  of  administration,  the  estimated  tax  provided  for  in  the 
Federal  Revenue  Act  of  1916  before  the  amount  of  the  transfer  tax  under 
the  State  law  is  fixed. 

Appeal  by  Theodore  F.  Hicks  and  others,  as  executors, 
from  an  order  of  the  Surrogate's  Court  of  the  county  of  New 
York,  entered  in  the  office  of  said  Surrogate's  Court  on  the 
28th  day  of  March,  1917,  affirming  a  prior  order  fixing  the 
transfer  tax  herein. 

Oeorge  A.  Viehmann,  for  the  appellants. 

John  B.  Gleason,  for  the  respondent. 

Scott,  J.: 

Mary  S.  Bierstadt,  who  died  on  October  3,  1916,  left  a 
will  by  which  she  disposed  of  an  estate  valued  at  upwards 
of  $2,000,000.  Of  this  estate  she  disposed  of  upwards  of 
$1,200,000,  by  legacies  of  specific  sums,  and  gave  the  residue  to 
certain  named  relatives.  No  complaint  is  made  of  the  assess- 
ment of  the  property  thus  devised  so  far  as  concerns  the  tax- 
ability of  the  several  transfers  under  the  State  Transfer  Tax 
Law  (Tax  Law  [Consol.  Laws,  chap.  60;  Laws  of  1909,  chap. 
62],  §  220  et  seq.,  as  amd.),  except  that  the  executors,  appel- 
lants, claim  that  the  tax  to  be  paid  under  the  Federal  Revenue 
Act  of  1916  (39  U.  S.  Stat,  at  Large,  777,  chap.  463,  tit.  2, 
§  201  et  seqX  estimated  to  amount  to  $97,309.58,  should  be 
deducted  from  the  gross  estate  left  by  the  testatrix,  before 
the  tax  due  under  the  laws  of  the  State   of  New  York  is 
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calculated.  This  claim  is  based  upon  the  proposition  that 
the  tax  provided  for  in  the  Federal  Revenue  Act  is  a  tax 
upon  the  estate,  as  such,  and  not  upon  the  transfer  of  the 
property  under  the  will  and  the  laws  of  this  State  of  which 
the  deceased  was  a  resident. 

A  similar  claim  for  the  deduction  of  the  succession  tax 
levied  under  the  Federal  War  Revenue  Act  of  1898  (30  U.  S. 
Stat,  at  Large,  464,  chap.  448,  §  29  et  seq.)  was  decided 
adversely  to  the  claimant  in  Matter  of  Gihon  (169  N.  Y. 
443),  wherein  it  was  held  that  the  Federal  tax  was  not 
a  tax  upon  the  property  transferred,  but  one  upon  the  transfer 
itself,  the  amount  of  the  tax  being  measured  by  the  value 
of  the  property  affected  by  the  transfers.  If,  therefore,  the 
tax  imposed  by  the  act  of  1916  is,  like  that  imposed  by  the 
act  of  1898,  a  tax  upon  the  transfer  and  not  upon  the  property 
transferred,  the  claim  of  the  executors  was  rightly  denied. 
It  is  argued,  however,  that  the  Federal  Revenue  Act  of  1916 
differs  radically  from  the  War  Revenue  Act  of  1898,  in  that 
under  the  act  of  1916  the  tax  is  imposed  distinctly  and 
unequivocally  upon  the  property  transferred,  and  that  by 
no  construction  can  it  be  held  to  be  merely  a  tax  upon  the 
transfer  of  the  property.  Without  expressing  an  opinion 
upon  this  construction  of  the  act,  it  will  suffice  to  say  that  if 
it  must  be  construed  as  the  executors  claim  that  it  must  be, 
it  would  be  invalid  on  constitutional  grounds  and  no  tax 
could  lawfully  be  collected  under  it.  (KnowUon  v.  MoorCy 
178  U.  S.  41;  Matter  of  Gihon,  supra.)  If  so  it  would  be 
clearly  improper  to  deduct  it  from  the  gross  estate  before 
estimating  the  amount  of  the  tax  to  be  paid  under  the  State 
law. 

So,  in  either  aspect  of  the  law,  whether  it  merely  provides 
for  a  tax  upon  the  transfer  of  the  property,  or  provides  for  a 
tax  upon  the  property  itself  which  is  transferred,  the  order 
appealed  from  is  right.  It  is  quite  apparent  that  the  executors 
will  be  confronted  with  serious  questions  which  must  be  decided 
before  they  can  safely  proceed  to  finally  distribute  the  estate. 
With  those  questions,  however,  we  are  not  now  concerned. 
All  we  are  csJled  upon  to  decide  is  that  the  executors  are  not 
entitled  to  deduct  from  the  gross  estate,  as  an  expense  of 
administration,  the  estimated  tax  provided  for  in  the  Federal 
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Revenue  Act  of  1916,  before  the  amount  of  thfe  tax  under 
the  State  law  is  fixed. 

The  order  appealed  from  is  aflSrmed;  with  ten  dollars  costs 
and  disbursements. 

Clarke,  P.  J.,  Dowlino,  Page  and  Davis,  JJ.,  concurred. 

Order  affirmed,  with  ten  dollars  costs  and  disbursements. 


Morris  OmiSAUM,   Respondent,   v.  Bduardo  Correa  and 
Others,  Appellants. 

First  Department,  July  18,  1917. 

Injunction  —  right  to  restrict  use  of  trade  name  after  rarrendering 
right  thereto  to  another. 

A  person,  even  after  he  has  surrendered  to  another  the  right  to  use  his 
name  in  business,  still  preserves  sufficient  interest  in  it  to  prevent  its 
use  by  a  stranger. 

Henoe,  where  one  of  two  brothers  who  had  the  right  by  the  dissolution  of 
a  partnership  agreement  to  continue  the  business  and  use  the  firm  name, 
dies  and  another  person  or  corporation  assumes  the  right  to  use  said 
name,  the  other  brother  is  entitled  to  injunctive  rehef  against  the 
stranger's  appropriation  of  said  name. 

Appeal  by  the  defendants,  Eduardo  Correa  and  others, 
from  an  order  of  the  Supreme  Court,  made  at  the  New  York 
Special  Term  and  entered  in  the  office  of  the  clerk  of  the 
county  of  New  York  on  the  19th  day  of  March,  1917,  granting 
plaintiff's  motion  for  judgment  on  the  pleadings. 

Phanor  J.  Eder,  for  the  appellants. 

Jerome  F.  Katz,  for  the  respondent. 

Scott,  J.: 

The  pleadings  upon  which  the  motion  was  made  are  a 
ccMnplaint  and  a  demurref .  The  case  made  by  the  complaint 
is,  that  plaintiff  and  his  brother  Simon  Ohlbaum  were  once 
copartners  in  business  under  the  firm  name  of  Ohlbaum 
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Brothers  and  as  such  became  well  and  favorably  known  in 
the  trade;  that  in  1909  the  copartnership  was  dissolved, 
Simon  Ohlbaum  purchasing  all  of  plaintiff's  interest  in  and 
assets  of  the  business.  By  the  dissolution  agreement  it  was 
stipulated  that  said  Simon  Ohlbaimi  should  ''  have  the  right 
and  privilege  to  continue  said  business  under  the  old  firm  name 
of  Ohlbaum  Brothers."  Simon  Ohlbaimi  died  in  1916,  and 
since  that  time  no  person  or  corporation  has  acquired  the  right 
to  use  the  name  Ohlbamn  Brothers;  notwithstanding  which, 
the  defendants,  no  one  of  whom  is  named  Ohlbaum,  have  used 
the  name  Ohlbaum  Brothers  as  their  trade  name  in  carrying 
on  business. 

Upon  this  state  of  facts^  admitted  by  the  demurrer,  we 
think  that  plaintiff  is  entitled  to  injunctive  relief  against 
defendants'  appropriation  of  the  name.  Even  after  a  man  has 
surrendered  to  another  the  right  to  use  his  name  in  business, 
he  still  preserves  sufficient  interest  in  it  to  prevent  its  use 
by  any  casual  stranger.  Of  course  there  may  be  circumstances 
under  which  the  defendants  can  justify  the  use  of  the  firm  name 
in  question.  If  these  are  alleged  they  will  constitute  a 
possible  defense  to  the  action.  But  no  such  circumstances 
are  pleaded,  and  we  may  not  call  upon  our  imagination  to 
supply  them.  All  we  have  to  consider  is  the  complaint; 
and  confining  our  attention  solely  to  that,  and  not  imdertaking 
to  anticipate  any  defensQ  which  may  hereafter  be  pleaded, 
we  think  that  the  order  appealed  from  is  right. 

The  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements  to  respondent,  with  leave  to  appellants  to 
withdraw  the  demurrer  and  to  answer  within  twenty  days 
upon  payment  of  all  costs  to  the  date  of  service  of  the  answer. 

DowLiNG,  Smith,  Page  and  Sheakn,  JJ.,  concurred. 

^  Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
with  leave  to  appellants  to  withdraw  demurrer  and  to  answer 
on  pajrment  of  all  costs  to  date  of  service  of  answer. 
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The  People  of  the  State  of  New  Yobk  ex  rd.  Einqs 
CoxTNTT  Lighting  Ck>MPANT,  Relator,  v.  Oscab  S.  Straus 
and  Others,  as  Members  of  and  Constituting  the  Pxtbuc 
Service  Commission  for  the  First  District  of  the 
State  of  New  York,  and  the  Public  Service  Com- 
mission for  the  First  District  of  the  State  of  New 
York,  Respondents. 

First  Department,  July  13,  1917. 

Public  lenriea  oorporations  —  application  by  gmt  corporation  for 
leave  to  issue  and  sell  bonds  for  reimbursement  of  moneys  eipended 
from  income  —  authority  of  Public  Senrice  Conunission  to  dictate 
as  to  how  money  in  treasury  of  corporation  shaU  be  disbursed. 

Where,  on  an  applioation  by  a  gfas  corporation,  under  section  69  of  the 
Public  Service  Commissions  Law,  for  leave  to  issue  and  sell  bonds  to  the 
amount  of  $134,545.43  "  for  reimbursement  of  moneys  expended  from 
income  or  such  other  moneys  in  the  treasury  for  the  construction,  com- 
pletion, extension  or  improvement  of  its  facilities,  plant  or  distributing 
system,*'  it  appears  that  under  the  rate  for  depreciation  adopted  by  the 
corporation  the  sum  of  $48,209.16,  claimed  to  have  been  expended  from 
income  for  additions  and  improvements,  was  really  expended  out  of  the 
depreciation  fund,  an  order  of  the  Commission  providing  that  such  moneys 
"  when  so  reimbursed  to  be  used  only  to  make  good  depreciation  in  the 
property  of  the  company  "  should  be  modified  by  providing  that  out 
of  $134,545.43  allowed  for  reimbursements  of  moneys  expended  from 
income  the  sum  of  $48,209.16  be  used  only  to  make  good  the  said  amount 
expended  out  of  the  depreciation  reserve,  or  that,  in  the  alternative,  the 
total  amount  of  bonds  authorized  for  reimbursements  be  reduced  by 
said  amount. 

The  Public  Service  Commission  has  no  authority  to  dictate  as  to  how 
money  in  the  treasury  of  a  public  service  corporation  shall  be  disbursed. 
If  a  corporation  is  actually  entitled  to  issue  bonds  the  Commission  has 
no  power  to  affix  as  a  condition  some  act  that  it  has  no  jurisdiction  to 
compel;  but  it  has  power  in  an  order  granting  consent  to  impose  a 
condition  based  upon  facts  which  justify  the  order  with  the  condition. 

Certiorari  issued  out  of  the  Supreme  Court  and  attested 
on  the  16th  day  of  December,  1916,  dh^cted  to  Oscar  S. 
Straus  and  others,  constituting  the  Public  Service  Com- 
mission of  the  Fh^t  District  of  the  State  of  New  York,  com- 
manding them  to  certify  and  return  to  the  oflSce  of  the  clerk 
of  the  county  of  New  York  all  and  singular  their  proceed- 
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ings  had  in  connection  with  the  application  of  the  relator  to 
issue  certain  bonds. 

Samuel  F.  Moran,  for  the  relator. 

Oliver  C.  Semple,  for  the  respondents. 

Scott,  J.: 

The  relator,  a.  public  service  corporation  supplying  gas  to 
a  limited  area  in  the  county  of  Kings,  applied  to  the  Public 
Service  Commission,  First  District,  for  leave  to  issue  and  sell 
a  certain  amount  of  long  term  bonds.  After  a  hearing  the 
prayer  of  relator's  petition  was  granted,  but  was  accompanied 
by  conditions  which  relator  was  unwilling  to  accept.  A 
rehearing  was  applied  for,  and  had,  and  the  Commission 
thereupon  made  the  order  now  sought  to  be  reviewed. 

The  only  question  raised  is  as  to  a  condition  or  qualification 
attached  to  the  Commission's  consent  to  the  issue  of  bonds 
to  the  amoimt  of  $134,545.43,  which  was  authorized  to  be 
issued  "  for  reimbiu*sement  of  moneys  expended  from  income 
or  such  other  moneys  in  the  treasury  for  the  construction, 
completion,  extension  or  improvement  of  its  facilities,  plant 
or  distributing  system,"  the  qualification  or  condition  attached 
to  the  authorization  of  the  issue  of  these  bonds  to  which  the 
relator  objects  is  to  the  effect  that  such  moneys  "  when  so 
reimbursed  to  be  used  only  to  make  good  depreciation  in  the 
property  of  the  company." 

It  appears  from  the  evidence  before  the  Commission  and 
now  brought  up  by  the  writ  of  certiorari  that  only  a  portion 
of  the  money  expended  for  capital  purposes,  and  for  which 
it  is  sought  to  issue  bonds,  was  derived  from  the  depreciation 
account,  the  major  part  consisting  of  income.  The  result 
of  the  Commission's  order  will  be,  if  enforced,  to  turn  all  this 
income  into  the  depreciation  accoimt,  and  prevent  its  use  for 
the  lawful  purposes  to  which  income  may  be  applied.  This 
the  relator  claims  is  unauthorized.  To  pass  upon  this  question 
requires  a  brief  consideration  of  the  creation  of  the  deprecia- 
tion fimd. 

Section  66,  subdivision  4,  of  the  Public  Service  Commis- 
sions Law  (Laws  of  1907,  chap.  429;  Consol.  Laws,  chap.  48; 
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Laws  of  1910,  chap.  480)  authorizes  the  CTommisdon  to  ps^e- 
scribe  uniform  methods  of  keeping  accounts,  records  and  books 
to  be  observed  by  gas  corporations.    The  Commission  adopted 
by  an  order  of  December  8,  1908,  a  uniform  sjrstem  of  accounts 
which  was  applicable  on  and  after  January  1,  1909,  for  all  gas 
corporations  including  this  company.     The  requirements  of 
the  system  of  accounts  have  the  force  of  law  {People  ex  reL 
Bridge    Operating  Co.  v.    Public  Service  Camm.,  153    App. 
Div.  129, 137.)    At  all  events  the  relator  accepted  the  order 
and  acted  imder  it  and  makes  no  complaint  concerning  it. 
This  order  for  a  system  of  accounts  required  that,   when 
fixed  capital  is  retired  from  service,  depreciation  applicable 
to  the  period  after  December  31,  1908,  is  to  be  charged  to 
the  depreciation  reserve  and  that  untU  otherwise  ordered  the 
amount  estimated  to  be  necessary  to  cover  such  depreciation 
month  by  month  is  to  be  based  on  a  rule  determined  by  the 
company,  which  rule  may  be  amended.    The  relator  filed  a 
rule  providing  for  the  retention  of  eight  cents  per  1,000  cubic 
feet  of  gas  sold  and  from  January  1,  1909,  to  July  1,  1916, 
made  its  charges  to  operating  expenses  and  its  credit  to  accrued 
amortization  of  capital  upon  that  basis.     At  the  eig^t^-cent 
rate,  after  taking  care  of  its  repairs  and  retirements,  the 
amoimt  in  reserve  accrued  amortization  of  capital  of  the 
relator  amoimted  December  31,   1915,  to  $120,402.15.    In 
August,  1916,  the  relator  filed  an  amended  rule  from  July  1, 
1916,  providing  for  a  charge  of  eleven  and  one-half  cents  per 
1,000  cubic  feet  of  gas  sold  to  the  accoimt  of  "  General  Amorti- 
zation —  Gas,"  and  stated  that  this  is  not  in  excess  of  a  proper 
charge  for  depreciation.    It  was  not  the  practice  of  the  relator 
to  set  aside  in  a  specific  fimd  any  cash  or  securities  repre- 
senting this  depreciation  reserve,  but  instead  the  same  appeared 
and  was  taken  care  of  in  the  bookkeeping  by  deduction  from 
its  fixed  capital. 

On  September  10,  1915,  the  relator  made  application  to 
the  Public  Service  Conmiission  for  the  First  District  pur- 
suant  to  section  69  of  the  Public  Service  Comnussions  Law 
authorizing  an  issue  of  $675,000  of  bonds,  a  part  of  said 
issue  to  be  applied  to  the  reimbursement  of  moneys  actually 
expended  prior  to  July  1,  1915,  from  income  or  from  other 
moneys  in  the  treasury  of  the  relator  and  asked  to  be  allowed 
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to  make  issue  to  the  amount  of  $545,000  for  the  future 
acquisition  of  property,  the  construction,  completion,  exten- 
sion or  improvement  of  its  plant  or  distributing  system. 
Upon  the  hearing  it  appeared  that  the  relator  had  between 
June  1,  1914,  and  July  1,  1915,  expended  from  income  and 
from  other  moneys  in  its  treasury  $134,545.43  for  the 
acquisition  of  property  and  the  construction,  extension  and 
improvement  of  its  plant  and  distributing  system.  These 
expenditures,  of  course,  added  to  the  value  of  the  fixed 
capital  and,  as  it  was  the  practice  of  the  relator,  as  above 
stated,  not  to  set  aside  any  specific  fund  for  depreciation 
but  to  cover  the  item  by  a  bookkeeping  charge  which 
decreased  the  fixed  capital,  a  certain  part  of  this  expendi- 
ture of  $135,368.84  represented  depreciation.  An  analysis 
of  the  condensed  balance  sheets  (Commission's  Exhibit  5) 
shows  that  under  the  eight-cent  rate  for  depreciation 
adopted  by  the  relator,  $48,209.16  of  this  expenditure  from 
income  represented  an  amount  charged  to  depreciation, 
spread  over  the  accounts  of  the  company  and  eventually 
showing  only  as  a  deduction  from  the  value  of  the  fixed  capital. 
In  other  words,  during  the  period  in  question  the  sum  of 
$48,209.16,  claimed  to  have  been  spent  from  income  for 
additions  and  improvements,  was  really  spent  out  of  the 
depreciation  fund.  While  the  sum  comes  from  income  in 
the  first  instance,  it  was,  as  a  matter  of  bookkeeping,  set 
aside  to  depreciation  and,  similarly,  as  a  matter  of  book- 
keeping, came  out  of  the  fixed  capital,  for,  according  .to  the 
rule  filed  by  the  relator,  it  was  necessary,  and  it  was  its  practice, 
to  deduct  from  fixed  capital  the  amoimt  requisite,  at  the  eight- 
cent  rate,  to  represent  the  depreciation  fund.  Therefore,  if 
the  relator  were  to  be  permitted  to  issue  bonds  to  reimburse 
it  for  these  expenditures  from  income,  including  this  sum 
of  $48,209.16,  it  would  in  effect  be  permitted  to  capitalize 
this  depreciation  fund  and  create  an  obligation  of  the  company 
to  that  amount.  This  would  be  tantamount  to  permitting 
the  relator  to  borrow  money  for  the  puri>ose  of  providing  for 
a  depreciation  fund,  a  practice  unsoimd  in  principle  and  one 
which  not  only  nullifies  the  requirement  for  the  creation  of 
this  reserve  but  which  would  ultimately  lead  a  company  into  a 
serious  financial  condition.    The  Commission,  therefore,  was 
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naturally  willing  only  to  permit  the  treasury  to  be  reimbursed 
by  an  issue  of  bonds  on  condition  that  such  part  of  the  proceeds 
as  were  equivalent  to  the  sum  spent  out  of  the  depreciation 
reserve  should  be  restored  to  that  reserve,  and  it  coupled  its 
permission  with  such  a  condition.    It  is  quite  true  that  the 
Commission  has  no  authority  to  dictate  as  to  how  money  in 
the  treasury  of  a  public  service  corporation  shall  be  disbursed 
and  that  if  a  corporation  is  actuidly  entitled  to  issue  bonds 
the  Commission  has  no  power  to  aflSx  as  a  condition  some  act 
that  it  has  no  jurisdiction  to  compel.    Nevertheless,  the  Com- 
mission has  power  in  an  order  granting  consent  to  impose  a  con- 
dition based  upon  facts  which  justify  the  order  with  the  condi- 
tion.    {People  ex  rel.  Binghamton  Light,  H.  &  P.  Co.  v.  Stevens, 
203  N.  Y.  7,  20.)    That  is  to  say,  the  Commission  would  have 
been  compelled  to  deny  the  application  to  issue  bonds  to  reim- 
burse the  treasury  for  money  spent  out  of  the  depreciation  fund, 
whereas  it  would  have  been  not  only  justified  but  required  to 
issue  its  consent  if  such  had  not  been  the  fact.    The  moment 
the  depreciation  fund  was  made  good  to  the  amount  required  by 
the  rule  filed  by  the  relator  there  was  no  objection  to  author- 
izing an  issue  of  bonds  to  reimburse  the  treasury  for  any 
expenditure  actually  made  from,  income.     In  other  words, 
the  condition  was  based  upon  facts  which  justified  the  order 
and  without  such  condition  the  application  must  have  been 
denied. 

The  trouble  with  the  order,  however,  is  that  the  Commission 
undertook  to  require  the  relator  to  apply  to  reserve  out  of  this 
bond  issue  a  much  larger  sum  than  $48,209.16,  namely,  the 
entire  amount  of  the  expenditure  from  income  between  June 
1,  1914,  and  July  1,  1915,  amountmg  to  $134,545.43.  The 
basis  of  this  appears  to  have  been  that  the  relator  had  in  1915 
filed  its  new  rule  of  eleven  and  one-half  cents  for  depreciation. 
It  was  apparently  reckoned  by  the  Commission  that  if  this 
rule  of  depreciation  had  been  applied  since  1909  it  would 
have  required  setting  aside  for  depreciation  this  much  larger 
amount.  There  was  no'  legal  justification  for  the  Commission 
so  doing.  The  company  was  entitled  imder  the  law  to  fix  its 
own  rule  or  rate  of  depreciation  and  it  fixed  the  same  at 
eight  cents.  In  no  event  could  the  Commission,  without 
taking  an  independent   proceedino:  against   the  relator,   in 
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which  the  relator  would  have  notice  and  an  opportunity  to 
defend  itself,  make  an  order  requiring  it  to  change  its  whole 
system  of  accounting  and  put  its  depreciation  charge  upon 
some  other  basis  than  that  adopted  by  the  company  under  the 
law,  and  the  earlier  order  of  the  Commission. 

It  follows,  therefore,  that  the  order  of  the  Commission 
should  be  modified  by  providing  that  out  of  the  $134,545.43 
allowed  for  reimbursements  of  moneys  expended  from  income 
the  sum  of  $48,209.16  be  used  only  to  make  good  the  said 
amount  spent  out  of  the  depreciation  reserve  or  that,  in  the 
alternative,  the  total  amount  of  bonds  authorized  for  reim- 
bursements be  reduced  from  $134,545.43  to  $86,336.27. 

Clarke,  P.  J.,  Laughlin,  Davis  and  Sheabn,  JJ., 
concurred. 

Order  of  the  Commission  modified  as  directed  in  opinion. 
Order  to  be  settled  on  notice. 


The  People  of  the  State  of  New  York,  Respondent, 
V.  William  J.  Burns,  Appellant. 

First  Department,  July  18,  1917. 

Crime  —  takUiff  and  publishing  letters  or  papers  without  authority 
in  violation  of  Penal  Law,  section  663  —  when  private  detective 
not  liable  for  violation  of  statute  —  "  publishing." 

Where  a  banking  firm,  aotiog  as  fisoal  l^nt  of  foreign  ooimtries  and  engaged 
in  the  purchase  of  munitions  for  them  and  in  dally  receipt  of  a  large 
number  of  confidential  cablegrams,  discovered  that  so-called  munition 
brokers,  having  desk  room  in  a  lawyer's  office,  were  obtaining  information 
as  to  the  contents  of  said  telegrams,  and  thereupon  engaged  the  services 
of  a  licensed  private  detective,  said  detective,  who,  while  in  the  lawyer's 
office  for  the  purpose  of  installing  a  detectaphone,  caused  unsealed  letters 
to  the  munition  brokers  by  dealers  in  war  munitions  and  certain  other 
xmsealed  papers,  copies  of  letters  sent  by  munition  brokers  to  dealers, 
to  be  copied  in  shorthand  by  his  secretary  and  later  transcribed  and 
delivered  to  an  employee  of  the  banking  firm  which  was  prosecuting  the 
inquiry,  is  not  guilty  of  opening  or  publishing  the  letters  or  papers 
without  authority  in  violation  of  subdivision  3  of  section  553  of  the 
Penal  Law. 
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In  order  to  violate  said  subdivision  a  person  must  both  "  take  **  a  paper 
or  a  oopy  thereof  and  also  '*  publish  "  it. 

The  delivery  by  the  private  deteotive  of  the  copies  of  the  letters  to  a  single 
individual,  his  employer,  who  had  a  legitimate  interest  in  knowing  what 
use  was  being  made  of  the  information  stolen  from  his  office  and  who 
was  not  interested  in  giving  general  publicity  to  the  facts  did  not  con- 
stitute "  publishing  "  within  the  meaning  of  the  statute. 

DowLiNG,  J.,  dissented,  with  opinion. 

Appeal  by  the  defendant,  William  J.  Bums,  from  a  judg- 
ment of  the  Court  of  Special  Sessions  of  the  City  of  New- 
York,  Part  VI,  rendered  against  him  on  the  26th  day  of 
January,  1917,  convicting  him  of  violating  subdivision  3  of 
section  553  of  the  Penal  Law. 

James  M.  Beck,  for  the  appellant. 

Robert  S.  Johnstoney  for  the  respondent. 

Scott,  J.: 

The  defendant  appeals  from  a  conviction  in  the  Court  of 
Special  Sessions  of  the  crime  of  violating  subdivision  3  of 
section  553  of  the  Penal  Law. 

The  material  facts  disclosed  upon  the  trial  may  be  briefly 
summarized  as  follows: 

In  the  latter  part  of  1915  and  the  early  part  of  1916  the 
banking  firm  of  J.  P.  Morgan  &  Co.,  of  the  city  of  New  York, 
was  the  fiscal  agent  in  this  country  of  both  Great  Britain  and 
France,  and  in  that  capacity  were  engaged  in  making  large 
purchases  of  mimitions  of  war  and  other  articles  required  by 
said  foreign  countries  in  the  prosecution  of  the  great  war 
in  which  they  are  now  engaged.  In  the  coiu^e  of  this  business 
they  received  daily  a  large  number  of  cablegrams  of  a  highly 
confidential  nature,  most  of  which  were  in  code.  At  a  certain 
time  the  firm  became  convinced  that  there  was  a  leak  some- 
where in  their  oflSce,  and  that  outside  persons,  who  had  no 
right  to  do  so,  were  obtaining  information  as  to  the  contents 
of  cablegrams  received  by  the  firm,  and  were  dealing  upon 
the  information  so  obtained  for  their  own  advantage.  The 
firm  thereupon  engaged  the  services  of  defendant,  a  duly 
licensed  private  detective,  of  much  experience  and  of  good 
repute,  to  ascertain  how  the  information  leaked  out  of  their 
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office  and  by  whom  it  was  received  and  acted  upon.  It  was 
soon  discovered  that  the  information  was  being  used  by  four 
persons  calling  themselves  *'  munitions  brokers/'  and  who 
occupied  desk  room  in  the  offices  of  a  firm  of  lawyers  located 
in  the  Equitable  Building,  a  large  building  in  the  city  of  New 
York.  The  main  purpose  of  the  inquiry  was  to  learn  from 
whom  in  the  banker's  office  the  information  came,  and  to  this 
end  defendant  leased  an  office  next  to  the  lawyers'  office^  and 
arranged  with  the  superintendent  of  the  building  to  gain 
access  at  night  to  the  lawyers'  office  and  to  install  therein 
a  detectophone.  While  in  the  office  on  this  errand,  defendant 
foimd  Ijring  on  a  desk  certain  imsealed  letters  to  one  or  other 
of  the  munitions  brokers  by  dealers  in  war  munitions,  and 
certain  other  unsealed  papers  which  were  apparently  copies 
of  letters  sent  by  the  munitions  brokers  or  one  of  them  to 
said  munitions  dealers.  While  these  papers  did  not  serve 
to  disclose  who  was  furnishing  the  information  from  the 
banker's  office,  they  did  serve  to  disclose  the  use  that  was 
being  made  by  the  so-called  brokers  of  the  information  obtained 
by  them.  It  afterwards  transpired  that  the  information  had 
been  obtained  by  corrupting  certain  of  the  banker's  clerks. 
Defendant  did  not  remove  any  of  the  papers  above  described 
from  the  offices  in  which  he  found  them,  but  caused  his 
secretary,  who  accompanied  him,  to  copy  them  in  short- 
hand, and  later  to  write  them  out  in  long  hand  or  type- 
writing. These  long  hand  or  typewritten  copies  were  deUvered 
to  one  Egan,  an  employee  of  the  banking  firm,  who  had  engaged 
defendant  and  was  charged  with  prosecuting  the  inquiry. 
It  does  not  appear  that  defendant  communicated  the  contents 
of  these  papers  to  any  other  person,  or  that  Egan  made  them 
public. 

The  statute  imder  which  defendant  was  convicted  reads, 
so  far  as  pertinent,  as  follows: 

"  §  563.  Opening  or  publishing  a  letter,  telegram  or  pri- 
vate paper.  A  person  who  wilfully,  and  without  -authority: 
♦    «    « 

"3.  Takes  a  letter,  telegram  or  private  paper,  belonging 
to  another,  or  a  copy  thereof,  and  publishes  the  whole  or  any 
portion  thereof;    ♦    ♦    ♦    Is  guilty  of  a  misdemeanor." 

It  is  apparent  that  to  violate  this  section  a  person  must 
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both  "  take ''  a  paper  or  a  copy  thereof,  and  must  also 
"  publish  "  it.  To  "  take  "  without  publishing,  or  to  "  publish  " 
without  takiiig,  does  not  constitute  a  violation  of  this  par- 
ticular  subdivision.  Both  of  these  words  are  subject  to 
construction.  If  by  "  take  "  the  Legislature  meant  asporta- 
tion the  defendant  did  not  offend  against  the  section  in  this 
particular,  for  he  did  not  take  any  paper  away,  even  tem- 
porarily. It  would  seem  that  the  word  must  be  thus  con- 
strued for  otherwise  it  would  be  inappropriate.  It  is  true 
that  making  a  copy  is  sometimes  spoken  of  as  ''  taking  *' 
a  copy,  but  this  is  not  the  usual  sense  in  which  the  word 
is  used,  and  is  wholly  inapplicable  to  original  papers. 

The  argument  at  bar,  however,  chiefly  turned  upon  the 
meaning  to  be  attached  to  the  word  "  publish,"  for  even  if 
defendant  did  *'  take  "  the  letter  and  copies  he  was  not  guilty 
unless  he  also  published  them.  What  he  did  was  to  deliver 
the  copies  to  a  single  individual,  his  employer,  who  had  a 
legitimate  interest  in  knowing  what  use  was  being  made 
of  the  information  stolen  from  his  office,  and  who  was  certainly 
not  interested  in  giving  general  publicity  to  the  facts.  The 
question  is  whether  or  not  this  constituted  "  publishing " 
the  letters  and  copies.  We  think  not.  The  words  used  in 
criminal,  as  well  as  civil  statutes,  are  to  be  given,  as  a  general 
thing,  the  conmion,  usual  meaning,  and  in  a  criminal  statute 
especially  the  words  are  not  to  be  extended  to  cases  not 
clearly  within  them.  {Sherwin  v.  People,  100  N.  Y.  351, 
361;  People  v.  Nelson,  153  id.  90,  94.)  The  word  "  publish  " 
as  conunonly  understood  means  to  give  to  the  public,  and  is 
usually  associated  with  printing  by  pamphlet  or  newspaper. 
As  was  said  in  UnUed  States  v.  Williams  (3  Fed.  Rep.  484, 486) : 
"  The  idea  of  publicity,  of  circulation,  of  intended  distribution, 
seems  to  be  inseparable  from  the  term  'publication.'  "  Even 
a  communication  to  a  considerable  number  of  persons,  for  a 
special  purpose,  is  not  always  considered  a  publication.  Thus 
business  circulars,  sent  out  only  to  persons  engaged  in  or 
supposed  to  be  engaged  in  the  trade  to  which  the  circulars 
refer  are  not  deemed  publications  (New  Process  Fermentation 
Co.  V.  Koch,  21  Fed.  Rep.  580),  nor  is  the  representation  of  an 
unprinted  play  to  persons  especially  selected  considered  a 
publication  under  the  copyri^t  laws.    (Keenei  v.  Wheatley, 
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14  Fed.  Cas.  180,  199.)  In  the  latter  case  the  court  said: 
"  When  the  word  'publication '  is  used  without  an  express 
qualification;  a  general  publication  is  usually  meant.'' 

The  learned  district  attorney  insists  that  the  word  "  publish  " 
in  the  subdivision  under  consideration  must  be  construed 
as  it  is  construed  in  Ubel  cases,  and  that  the  commimieation 
of  the  contents  of  a  private  paper  to  but  a  single  person  con- 
stitutes publication  thereof.  We  see  no  reason,  in  the  statute 
itself,  for  giving  this  very  imusual  construction,  which  is 
peculiar  to  the  law  of  libel.  Indeed  the  Penal  Law  (§  1343) 
compels  that  construction  in  a  prosecution  for  Ubel,  but  omits 
to  do  so  in  reference  to  the  crime  for  which  this  defendant 
was  convicted. 

We  are,  therefore,  of  the  opinion  that  defendant  was  not 
shown  to  have  technically  violated  the  statute  under  which 
he  was  convicted.  In  reversing  his  conviction,  however,  we 
must  not  be  understood  as  commending  or  justifying  his  act 
in  obtaining  access  by  surreptitious  means  into  the  office 
occupied  by  the  "  munitions  brokers,"  and  in  reading  and 
copying  papers  which  he  found  there. 

All  we  are  concerned  with  is  whether  or  not  he  was  legally 
convicted  of  the  chaerge  upon  which  he  was  tried.  For  the 
reasons  above  given  we  think  he  was  not.  The  judgment  of 
conviction  is,  therefore,  reversed  and  the  defendant  discharged. 

Smith,  Page  and  Shearn,  JJ.,  concurred;   Dowling,  J., 

dissented. 

Dowling,  J.  (dissenting): 

The  inviolability  of  one's  private  papers  from  seizure  or 
even  inspection  (save  under  due  process  of  law)  was  declared 
as  far  back  as  Entick  v.  Carrington  (19  Howell's  State  Trials, 
1029),  where  plaintiff  was  given  judgment  against  three 
messengers  in  ordinary  to  the  King  for  entering  his  dwelling 
house,  searching  into  his  private  books  and  papers  and  carry- 
ing away  certain  printed  pamphlets  and  charts.  Lord  Camden 
said  therein: 

"By  the  Laws  of  England,  every  invasion  of  private 
property,  be  it  ever  so  minute,  is  a  trespass.  No  man  can 
App.  Div.— Vol.  CLXXVin       64 
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set  his  foot  upon  my  ground  without  my  license,  but  he  is 
liable  to  an  action,  though  the  damage  be  nothing;  which 
is  proved  by  every  declaration  in  trespass,  where  the  defendant 
is  called  upon  to  answer  for  bruising  the  grass  and  even 
treading  upon  the  soil.  If  he  admits  the  fact,  he  is  bound 
to  show  by  way  of  justification,  that  some  positive  law  has 
empowered  or  excused  him.  The  justification  is  submitted 
to  the  judges,  who  are  to  look  into  the  books;  and  if  such  a 
justification  can  be  maintained  by  the  text  of  the  statute  law, 
or  by  the  principles  of  common  law.  If  no  such  excuse  can 
be  foimd  or  produced,  the  silence  of  the  books  is  an  authority 
against  the  defendant,  and  the  plaintiff  must  have  judgment. 

''  According  to  this  reasoning,  it  is  now  incumbent  upon 
the  defendants  to  show  the  law  by  which  this  seizure  is 
warranted.    If  that  cannot  be  done,  it  is  a  trespass. 

"  Papers  are  the  owner^s  goods  and  chattels;  they  are  his 
dearest  property;  and  are  so  far  from  enduring  a  seizure,  that 
they  will  hardly  bear  an  inspection;  and  though  the  eye  cannot 
by  the  laws  of  England  be  guilty  of  a  trespass,  yet  where  private 
papers  are  removed  and  carried  away,  the  secret  nature  of 
those  goods  will  be  an  aggravation  of  the  trespass,  and  demand 
more  considerable  damages  in  that  respect." 

In  Boyd  v.  United  States  (116  U.  S.  616)  Mr.  Justice 
Bradley  in  discussing  the  case  of  Entick  v.  Carringtan  said: 
It  "  will  always  be  celebrated  as  being  the  occasion  of  Lord 
Camden's  memorable  discussion  of  the  subject;  *  *  * 
the  law  as  expounded  by  him  has  been  regarded  as  settled 
from  that  time  to  this,  and  his  great  judgment  on  that  occasion 
is  considered  as  one  of  the  landmarks  of  English  liberty.  It 
was  welcomed  and  applauded  by  the  lovers  of  liberty  in  the 
Colonies  as  well  as  in  the  mother  country.  It  is  regarded 
as  one  of  the  permanent  monuments  of  the  British  Consti- 
tution, and  is  quoted  as  such  by  the  English  authorities  on 
that  subject  down  to  the  present  time." 

And  further  (p.  630) :  "  The  princ  pies  laid  down  in  this 
opinion  affect  the  very  essence  of  constitutional  liberty  and 
security.  They  reach  farther  than  the  concrete  form  of  the 
case  then  before  the  court,  with  its  adventitious  circum- 
stances; they  apply  to  all  invasions  on  the  part  of  the  govern- 
ment and  its  employes  of  the  sanctity  of  a  man's  home  and  the 
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privacies  of  life.  It  is  not  the  breaking  of  his  doors,  and  the 
rummaging  of  his  drawers,  that  constitutes  the  essence  of 
the  offence;  but  it  is  the  invasion  of  his  indefeasible  right  of 
personal  security,  personal  Uberty  and  private  property, 
where  that  right  has  never  been  forfeited  by  his  conviction, 
of  some  pubUc  offence, —  it  is  the  invasion  of  this  sacred  right 
which  underlies  and  constitutes  the  essence  of  Lord  Camden's 
judgment."  (See,  also,  Weeks  v.  United  Stales^  232  U.  S. 
383,  and  Flagg  v.  United  States,  233  Fed.  Rep.  481.) 

A  consideration  of  the  gradual  growth  of  the  statutory 
provisions  in  the  State  of  New  York  for  the  protection  of 
private  letters  and  papers  will  show  that  the  uniform  tendency 
has  been  to  enlarge  the  scope  of  the  prohibited  acts  and  not 
to  restrict  them.  The  earliest  decision  on  the  subject  was 
rendered  by  the  New  York  General  Sessions  in  1818  {NoaKs 
Case,  3  City  Hall  Recorder,  13).  It  was  there  said  (p.  20): 
"  Upon  these  principles,  and  the  best  consideration  we  have 
been  able  to  give  this  subject,  the  court  is  of  opinion,  that  the 
breaking  open  and  publishing  a  private  letter  is  a  misdemeanor, 
and  therefore  indictable. 

"  The  correspondence  by  letter  has  become  very  extensive 
and  important.  Next  to  that  of  personal  intercourse,  it 
is  a  medium  of  communication  the  most  general* and  interest- 
ing of  any  that  exists  in  a  civilized  community.  It  may 
relate  to  matters  of  friendship,  of  business,  and  to  all  the 
concerns  of  human  life,  whether  of  a  pubUc  or  private  nature. 
A  letter  is  usually  protected  by  a  seal,  to  guard  it  against 
public  inspection,  and  by  the  common  consent  of  the  world, 
this  seal  is  held  to  be  sacred.  It  is  the  interest  of  every  man 
in  the  community,  that  it  should  be  so,  and  to  permit  it  to 
be  violated  with  impunity,  would  lead  to  incalculable  evils, 
and  strike  at  the  root  of  all  pubhc  and  private  confidence. 

"  If,  therefore,  the  proof  in  this  case  can  support  the  charge 
that  the  defendant  broke  open  this  letter,  or,  which  would 
amount  to  the  same  thing,  if  he  had  any  agency,  directly  or 
indirectly,  in  doing  it,  in  the  opinion  of  the  court,  he  ought 
to  be  found  guilty.  The  direct  evidence  of  the  witnesses 
on  the  subject  is,  that  it  was  found  open  on  the  floor  of  his 
office;  but  it  is  contended  by  some  of  the  counsel  for  the 
prosecution,  that  there  are  circiunstances  which  go  to  show 
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that  he  must  have  had  an  agency  in  procuring  and  breaking 
open  the  lett^.  If  there  be  circumstances  to  satisfy  you  of 
this,  according  to  the  opinion  we  have  expressed,  the  indict- 
ment would  be  sustained;  otherwise,  the  defendant  ought  to 
be  acquitted." 

This  decision  was  based  on  what  were  deemed  settled 
principles  of  criminal  law,  though  unsupported  by  any  dted 
precedent.  But  this  ruling  was  not  deemed  sufficiently  broad 
to  cure  the  evil  of  interference  with  private  letters,  and  so 
in  1828  it  was  provided,  to  take  effect  on  January  1,  1830,  as 
follows  (2R.  S.  695): 

"  §  27.  If  any  person  shall  wilfully  open,  or  read,  or  cause 
to  be  read,  any  sealed  letter,  not  addressed  to  himself,  without 
being  authorised  so  to  do,  either  by  the  writer  of  such  letter, 
or  by  the  person  to  whom  it  shall  be  addressed,  he  shall, 
upon  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and 
shall  be  punished  by  a  fine  not  exceeding  one  hundred  dollars, 
or  by  imprisonment  not  exceeding  one  month. 

"  §  28.  Whoever  shall  maliciously  publish  the  whole  or 
any  part  of  such  letter,  without  the  authority  of  the  writer 
thereof,  or  of  the  person  to  whom  the  same  shall  be  addressed, 
knowing  the  same  to  have  been  so  opened,  shall,  upon  con- 
viction, be  adjudged  guilty  of  a  misdemeanor,  and  punished 
as  prescribed  in  tiie  last  section." 

By  chapter  871  of  the  Laws  of  1867,  section  27  was  amended 
so  as  to  read: 

"  §  27.  If  any  person  shall  willfully  open,  read  or  cause 
to  be  opened  or  read,  any  sealed  letter  or  telegraphic  dispatch 
or  message  not  addressed  to  himself,  without  the  permission 
of  the  person  to  whom  it  shall  be  addressed  or  of  the  writar 
thereof,  or  other  person  having  the  right  to  give  such  per- 
•mission,  he  shall,  upon  conviction  thereof,  be  adjudged  guilty 
of  a  misdemeanor,  and  shall  be  punished  by  a  fine  of  not 
less  than  three  himdred  dollars  or  imprisonment  not  less  than 
three  months,  or  both  such  fine  and  imprisonment.  And 
any  person  who  shall  aid,  abet  or  encourage  the  opening  or 
reading  of  any  such  lett^,  telegraphic  dispatch  or  message, 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction, 
shall  be  punished  as  herein  above  provided." 
^  By  the  same  chapter  the  provisions  of  chapter  340  of  the 
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Laws  of  1850,  relative  to  the  disclosure  of  telegrams  by 
employees  of  telegraph  companies,  were  amended  so  as  to 
bring  within  its  provisions  telegraphic  dispatches  or  messages 
within  the  scope  of  section  27  before  cited. 

When  the  Penal  Code  wais  adopted  in  1881  (Laws  of  1881, 
chap.  676),  the  first  two  subdivisions  of  the  present  statute 
only  were  included  (§  642),  and  in  their  then  form  these  did 
not  refer  to  a  "  private  paper  "  which  was  included  within 
the  statute  by  chapter  287  of  the  Laws  of  1895,  which  also 
added  subdivisions  3  and  4  of  the  present  law.  Subdivision 
5  was  added  by  chapter  588  of  the  Laws  of  1900,  and  sub- 
divisions 6  and  7  by  chapter  441  of  the  Laws  of  1905.  We 
thus  have  the  law  in  its  present  state.     (Penal  Law,  §  553.) 

There  is  no  attempt  to  defend  the  action  of  this  defendant. 
He  arbitrarily  and  recklessly  violated  the  rights  of  the  persons 
into  whose  premises  he  secured  admission  by  the  exercise  of 
some  mysterious  arts  of  suasion  upon  the  representatives  of 
the  landlord,  who  in  utter  disregard  of  their  duty  to  their 
tenant,  allowed  him  to  enter  the  latter's  offices,  for  an 
imjustifiable  purpose  —  the  installation  of  a  detectaphone 
therein  —  and  took  no  steps  to  limit  his  trespass  to  even 
that  wanton  interference  with  the  tenant's  rights.  Having 
secured  admission  to  a  private  office,  where  he  had  no  business 
to  be,  defendant  availed  himself  of  the  opportunity  to  roam 
around  and  inspect  the  private  papers,  letters  and  tel^rams 
which  were  left  unprotected  in  the  fancied  security  of  the 
owner's  private  quarters.  Having  foimd  some  of  the  docu- 
ments which  apparently  might  interest  his  employers,  he 
cynically  proceeded  to  select  those  that  suited  his  purpose 
and,  having  read  them  himself,  dictated  their  contents  to  his 
stenographer  Lynch,  the  process  taking  two  or  three  hours, 
and  Lynch  then  took  his  notes,  transcribed  them,  turned 
the  copies  over  to  defendant  and  the  latter  delivered  them 
to  Mr.  Egan,  who  was  in  the  office  of  J.  P.  Morgan  &  Co. 
In  this  expedition  defendant  was  accompanied  by  his  son, 
whose  connection  with  the  matter  appears  to  have  been 
limited  to  unlocking  a  door,  and  by  Bartlett  Smith,  a  detecta- 
phone installer,  who  testifies  that  defendant  ''opened  the  flat 
topped  desk  "  in  the  office  of  Seymour  &  Seymour,  took  some 
papers  out  and  started  to  dictate  them  to  Lynch,  after  which 
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Smith  went  home.    Lynch  was  not  called  as  a  witness.     The 
course  of  action  followed  by  defendant  was  absolutely  deOant 
of  the  rights  of  all  those  with  whose  affairs  he  was  meddling 
and  seems  to  have  been  prompted  by  a  belief  that    the 
importance  of  his  employers  would  shield  him  from   any 
disastrous  consequences.    It  is  fair  to  say  that  those  employers 
do  not  appear  to  have  had  any  knowledge  of  how  far  he 
proposed  to  go,  though  it  was  their  representative  who  arranged 
to  get  him  access  to  the  offices  in  question,  and  they  accepted 
the  results  of  his  operations  without  asking  any  questions  as 
to  how  they  were  obtained.    I  cannot  believe  that  it  was  ever 
the  legislative  intent  to  permit  such  acts  as  those  of  the 
defendant  herein  to  escape  punishment,  because  the  papers 
he  thus  obtained  were  not  made  generally  public  by  being 
spread  broadcast  in  a  newspaper  or  pamphlet.    Tlie  evil 
which  was  sought  to  be  prevented  by  the  successive  pro- 
visions of  the  statute  was  the  violation  of  the  right  of  privacy 
of  one's  private  papers  and  letters.    That  power  was  nevop 
given  to  the  King  of  England,  to  any  of  his  officers,  to  the 
United  States  or  any  power,  State,  or  any  official  of  either 
or  even  to  officers  of  the  peace.    Yet  it  was  exercised  in  the 
case  at  bar  by  a  private  individual  without  color  of  official 
position  but  engaged  solely  on  a  private  venture,  and  here 
that  right  was  clearly  violated  by  defendant  when  he  made 
known  the  contents  of  the  papers  in  question,  first  by  dictation 
of  their  contents  to  Lynch  and  then  by  delivery  of  copies 
thereof  to  Egan.    Thereafter  the  latter  showed  the  copies  to 
Prindle.    Meantime  Lynch  had  his  stenographic  notes  of  all 
the  letters  and  papers.    How  many  copies  were  made  does 
not  appear,  but  enough  is  shown,  I  think,  to  demonstrate 
that  the  statute  was  violated,  and  the  papers  in  question 
were  "  published,"  using  that  word  in  its  sense  of  mRlring 
known  what  before  was  private.     ( United  States  v.  WiUiamSy 
3  Fed.  Rep.  484,  486.)    Having  in  mind  the  purpose  of  the 
statute,  I  see  no  reason  why  a  stricter  construction  should 
be  given  to  the  word  "publish"  as  used  therein  than  applies 
in  the  case  of  libel,  where  communication  of  the  defamatory 
words  to  some  person  or  persons  other  than  the  person 
defamed  is  sufficient  to  constitute  publication.    (Odgers  lib. 
&  Sland.  [5th  ed.]  chap,  vi,   p.  157;  18  Halsbury's  Laws 
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of  England,  f  1221;   People  v.  Bihler,  154  App.  Div.  618; 
aflfd.,  210  N.  Y.  592.) 
I  believe  the  judgment  of  eonviction  should  be  aflBrmed. 

Judgment  reversed  and  defendant  discharged.    Order  to  be 
settled  on  notice. 


Thaddeus  Davids  Company,  Appellant,  v.  The  Hoffmann-La 
Roche  Chemical  Works,  Respondent. 

First  Department,  July  18,  1917. 

Contract  —  option  to  eanoel  contract  of  sale  under  certain  con- 
tingencies construed  —  effect  of  embargo  by  foreign  countries  on 
exportation  of  product. 

A  clause  in  a  oontraot  by  a  ohemioal  company  for  the  sale  of  carbolic  acid, 
stating  that  "  Contingencies  beyond  our  control,  fire,  strike,  accidents 
to  oiur  works  or  to  oiur  stock,  or  change  in  tariff,  will  allow  us  to  cancel 
this  contract  or  any  part  of  the  same  at  our  option,"  does  not  relieve 
said  company  from  liability  on  the  ground  that  foreign  countries  from 
which  it  obtained  its  supply  of  carbolic  acid  have  placed  an  embargo  on 
its  exportation  since  the  outbreak  of  the  war,  especially  where  the  pur- 
chaser offers  to  accept  domestic  carbolic  acid. 

The  reasonable  construction  of  the  contract  is  to  be  found  by  applying 
to  it  the  rule  ejusdem  generis^  and  the  words  "  fire,  strike,  accidents  to 
our  works  or  to  our  stock,  or  change  in  tariff  "  must  be  held  to  limit  and 
qualify  the  "  contingencies  beyond  our  control "  and  to  confine  the 
happenings  which  would  justify  the  cancellation  of  the  contract  to  those 
of  a  like  nature  to  the  ones  enumerated,  which  do  not  include  an  embargo. 

Appeal  by  the  plaintiff,  Thaddeus  Davids  Company,  from 
an  order  and  determination  of  the  Appellate  Term  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  coimty  of  New  York  on  the  6th  day 
of  October,  1916,  reversing  a  judgment  of  the  Municipal 
Court  of  the  City  of  New  York,  Borough  of  Manhattan,  First 
District,  in  plaintiff's  favor. 

C  Parker  Lattin  [Albert  Ritchie  and  Charles  H.  Young  with 
him  on  the  brief],  for  the  appellant. 

Otto  V.  Schrenk  [Hans  H.  A.  Meyn  and  8.  Ralph  Tiffany 
with  him  on  the  brief],  for  the  respondent. 
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DowuNO,  J.: 

In  December,  1913,  plaintiff  and  defendant  entered  into 
a  contract  in  writing,  prepared  by  defendant  and  submitted 
by  it  to  plaintiff,  which  accepted  it  without  change.  This 
contract  was  as  follows: 

"  The  Hoffmann-LaRoche  Chemical  Works, 

"  Incorporated. 

"  New  York,  December  22/1913. 
♦    ♦    ♦ 

"  Thaddeus  Davids  Company, 

"New  York  City,  N.Y.: 
"  Gentlemen. — ^We  herewith  confirm  the  sale  to  you  of  the 
following: 
"Quantity:   Eleven  Hundred  Twenty  (1120)  Pounds. 
"  Article:       Cryst.  Carbolic  Acid  Roche  USP. 
"  Price:  73^c  per  lb.,  inclusive  280  lb.  drums. 

"  Terms:        F.O.B.  New  York.    Thirty  days  net,  1%  10 

days. 
"  Delivery:    Over  the  year  1914. 
"  Remarks:    With  protection  against  decline  in  price  on 

any  undeUvered  portion  of  this  contract. 
"  Contingencies  beyond  our  control,  fire,  strike,  accidents 
to  our  works  or  to  our  stock,  or  change  in  tariff,  will  allow 
us  to  cancel  this  contract  or  any  part  of  the  same  at  our 
option. 

"  Thanking  you  for  your  order,  we  are 
"  Yours  very  truly, 
"  THE  HOFFMANN-LAROCHE  CHEMICAL  WORKS, 
"  Accepted  Dec.  26/1913  C.  P.  Schlicke. 

"  Thaddetts  Davids  Co., 

J.  W.  R.  Merckle,  PresV^ 


it 


In  May,  1914,  under  the  contract  plaintiff  ordered  one 
drum  of  crystals  containing  280  pounds  which  it  received 
and  paid  for.  In  November,  1914,  it  ordered  another  drum 
of  the  same  weight  and  received  only  100  pounds  thereof 
and  thereafter  respondent  delivered  no  more  goods  under  the 
contract,  though  repeatedly  called  upon  so  to  do.  Finally, 
on  January  21,  1915,  defendant  flatly  refused  to  furnish  any 
more  goods  under  the  contract,  stating  that  the  governments 
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of  European  countries,  whence  it  obtained  its  supply  of 
carbolic  acid,  had  placed  an  embargo  on  its  exportation,  and 
none  had  been  received  from  Europe  smce  the  outbreak  of 
the  war  and  its  stock  was  exhausted.    It  then  proceeded  to 
say :   ''  Under  these  circimistances,  we  are  obliged  to  avail 
ourselves  of  the  option  provided  for  in  our  contract  that 
the  contract  might  be  terminated  by  us  m  case  of  '  contin- 
gencies beyond  our  control/  as  we  can  no  longer  supply  any 
Carbolic  Acid.    We  r^ret  exceedingly  that  we  are  compelled 
to  exercise  this  option,  but  prevailing  conditions  preclude  any 
other  course.    You  are,  therefore,  formally  notified  that  the 
balance  of  the  contract  entered  Dec.    22,  1913,  amounting 
to  740  lbs.  will  not  be  supplied  by  us  and  that  said  contract 
is  hereby  cancelled."    In  reply  to  this  plaintiff  offered  to 
take  domestic  carbolic  acid,  but  defendant  refused  to  supply 
even  that  at  the  contract  price  and  agaia  stated  that  it  could 
not  "  recognize  further  liability  imder  the  contract."    Upon 
the  trial  defendant  stood  upon  the  contention  that  the  clause 
in  the  contract  providing  for  cancellation  in  case  of  certain 
contingencies  covered  the  results  of  the  European  embargo 
and  gave  it  the  absolute  right  to  cancel  the  contract.    Its 
claim  is  that  an  embargo  may  be  considered  in  the  same  general 
class  as  a  tariff;  but  if  not,  the  rule  ejusdem  generis  does  not 
apply  where  the  specific  words  stated  in  the  clause  exhaust 
the  genus  and  that  as  the  specific  words  used  in  the  clause 
exhaust  the  two  classes  therein  enumerated,  the  words  ''  con- 
tingencies beyond   our  control "  must  be  given  a  meaning 
outside  of  the  classes  mentioned.    The  defendant,  by  the 
contract  which  it  framed,  signed  and  submitted  for  plaintiff's 
acceptance,  upon  the  acceptance  therciof  by  the  latter  created 
a  duty  or  charge  upon  itself  which  it  was  boimd  to  perform, 
because  it  had  promised  so  to  do  and  had  not  shielded  itself 
by    proper    conditions    and    qualifications.     {Cameron-Hawn 
Realty  Co.  v.  City  of  Albany,  207  N.  Y.  377.)     In  the  case 
at  bar  defendant  had  failed  to  provide  in  the  contract  against 
the  contingency  of  foreign  war  and  embargoes  laid  by  foreign 
powers.     An   embargo  cannot   reasonably  be  likened  to  a 
change  in  a  tariff.    The  former  is  a  prohibition  of  exportation, 
and  absolutely  prevents  the  shipping  of  goods  within  its  scope; 
the  latter  only  affects  the  amoimt  of  import  duty  which  the 
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dealer  is  obliged  to  pay.  We  think  the  reasonable  constaruo- 
tion  of  this  contract  is  to  be  found  by  applying  to  it  the  rule 
ejusdem  generis,  and  that  the  words  ''  fire,  strike,  accidents 
to  our  works  or  to  our  stock,  or  change  in  tariff "  (all  of 
which  events  are  or  may  be  beyond  the  control  of  the  parties) 
must  be  held  to  limit  and  qualify  the  ''  contingencies  beyond 
our  control,"  and  to  confine  the  happenings  which  would 
justify  the  cancellation  of  the  contract  to  those  of  a  like 
nature  to  the  ones  enumerated;  which  an  embargo  is  not. 
We,  therefore,  believe  that  the  cancellation  of  the  contract 
by  the  defendant  was  unjustified  and  it  is  liable  in  damages 
therefor.  The  record  is  not  entirely  satisfactory  as  to  the 
amount  of  damage  which  plaintiff  sustained  by  reason  of  the 
breach,  but  there  is  some  evidence,  evidently  given  credence 
by  the  trial  judge,  which  warrants  the  finding  that  on 
January  21,  1915,  when  defendant  breached  its  contract  and 
refused  to  deliver  any  more  goods  thereunder,  the  market 
price  for  carbolic  acid  crystals  was  one  dollar  per  poimd. 
This  would  have  warranted  a  larger  judgment  than  was 
awarded.  The  determination  of  the  Appellate  Term  will, 
therefore,  be  reversed  and  the  judgment  of  the  Municipal 
Court  reinstated,  with  costs  to  appellant. 

Clarke,  P.  J.,  LAUomjN,  Smffh  and  Page,  JJ.,  concurred. 

Determination  reversed,  with  costs  in  this  court  and  in  the 
Appellate  Term,  and  judgment  of  Municipal  Court  reinstated 
and  affirmed. 

Clarence  W.  Giesen,  Appellant,  v.  Maurice  W.  Metzler, 

Respondent. 

First  Department,  July  18, 1917. 

Landlord  and  tenant  —  action  for  rent  —  defense  —  partial  eviction. 

Where,  in  an  action  under  a  written  lease  to  recover  the  rent  of  a  store,  it 
appears  that  the  tenant,  although  he  had  not  rented  the  garret  or  stairway 
leading  thereto,  had  been  given  the  privilege  of  using  the  same,  the  fact 
that  the  landlord  subsequently,  upon  rearranging  the  store,  changed 
the  means  of  access  to  the  garret;  but  in  no  way  disturbed  the  tenant's 
use  thereof,  does  not  effect  a  partial  eviction  of  the  defendant  so  as  to 
oonstitute  a  defense  to  the  action. 
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Appeal  by  the  plaintifif,  Clarence  W.  Giesen,  from  a  deter- 
mination; order  and  judgment  of  the  Appellate  Term  of  the 
Supreme  Court  in  favor  of  the  defendant,  entered  in  the 
office  of  the  clerk  of  the  county  of  Bronx  on  the  1st  day  of 
February,  1917,  affirming  a  judgment  of  the  Mimicipal  Court 
of  the  City  of  New  York,  Borough  of  The  Bronx,  Second  Dis- 
trict. An  appeal  is  also  taken  from  the  judgment  of  affirmance 
of  the  Municipal  Court  entered  in  the  office  of  said  court  on 
the  2d  day  of  February,  1917. 

AUon  B.  Parker  [Manfred  W.  Ehrich  with  him  on  the 
brief],  for  the  appellant. 

Frederick  M.  Czaki  [Marion  Erwin  with  him  on  the  brief], 
for  the  respondent. 

DOWLING,  J.: 

This  action  was  brought  to  recover  the  rent  for  the  months 
of  August  and  September,  1916,  of  the  southerly  store  in  the 
premises  2829  Third  avenue,  borough  of  The  Bronx,  city  of 
New  York,  under  a  written  lease  between  plaintiff's  assignor 
and  defendant,  dated  June  7,  1912,  and  expiring  May  1, 
1917.  The  defense  upon  which  the  tenant  succeeded  was 
that  of  a  partial  eviction,  arising  out  of  the  following  facts: 
Under  the  lease  the  demised  premises  were  described  as  '''the 
southerly  store  known  as  store  south  No.  2829  Third  Ave., 
City  and  County  of  New  York,  Bronx  Borough,"  which  were 
''to  be  used  and  occupied  for  the  sale  of  shoes  and  not 
otherwise,"  and  these  were  the  only  premises  which  the 
landlord  let  and  the  tenant  hired.  But  there  was  a  later 
clause  in  the  lease  known  as  the  18th,  providing  as  follows: 
"  The  Landlord  agrees  to  permit  the  Tenant  to  use  the  garret 
of  the  herein  demised  premises  for  storage  purposes  as  long 
as  same  does  not  affect  the  insurance  on  the  building  or  cause 
the  owners  to  receive  any  orders  from  the  City  or  State 
Department  relative  to  making  repairs  or  alterations  in  said 
garret  and  the  Landlord  shall  have  the  right  to  put  out  the 
Tenant's  belongings  from  said  garret  at  any  time  during  the 
term  of  this  lease  without  being  liable  for  damages  provided 
the  insurance  on  the  building  is  raised  and  the  City  or  State 
Departments  issue  orders  as  heretofore  stated."    At  the  time 
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of  the  execution  of  the  lease^  and  for  some  time  thereafter, 
access  to  this  garret  was  obtained  by  means  of  a  stairway 
leading  from  the  street  to  a  hallway  on  the  second  floor  and 
thence  by  another  stairway  to  the  garret.  Thus  defendant 
had  free  access  to  the  garret  from  the  street  without  passing 
through  any  other  tenant's  premises.  Defendant  testified 
that  all  the  tenants  had  control  of  the  locking  and  unlocking 
of  the  outer  door.  The  garret  was  unfinished,  with  a  sloping 
roof  and  the  portion  of  it  which  defendant  used  was  the  half 
of  it  that  was  over  his  store.  Defendant  only  used  it  to 
store  his  empty  packing  cases  therein  until  they  were  sold. 
This  condition  of  affauB  lasted  until  July,  1916,  when  alt^u- 
tions  were  made  in  the  building  by  which  the  stairway  leading 
from  the  street  was  removed,  the  doorway  into  the  street 
closed  up,  the  space  formerly  occupied  by  both  included 
within  the  limits  of  the  northerly  store  in  the  premises,  and 
such  store  then  rearranged  so  as  to  constitute  two  stores, 
one  of  which  was  still  occupied  by  Isaacs,  the  former  tenant 
of  the  original  northerly  store.  Then  a  new  stairway  was 
erected  leading  from  the  interior  of  Isaacs'  store  to  the  original 
platform  on  the  next  floor  at  which  the  stairway  from  the 
street  formerly  terminated,  and  from  that  access  to  the  garret 
was  obtained  in  the  same  way  as  before.  Thus  defendant  no 
longer  would  have  had  free  access  to  the  stairway  leading 
from  the  street  level  without  the  consent  of  Isaacs.  But 
simultaneously  with  the  making  of  these  changes  Isaacs  gave 
his  consent,  both  in  writing  and  verbally,  that  Metzler  go 
through  his  store  to  bring  shoe  cases  or  boxes  up  or  down  to 
or  from  the  garret  until  the  termination  of  defendant's  lease. 
Of  these  consents  Metzler  was  fuUy  advised.  Isaacs'  lease 
had  a  much  longer  term  to  run  than  defendant's.  Defendant 
remained  in  possession  of  his  store,  and  does  not  attempt 
to  show  that  he  could  not  have  used  the  garret  with  as  much 
freedom  as  before  the  changes  were  made.  He  never  was 
refused  admission  to  the  garret,  or  entry  or  passage  through 
Isaacs'  store,  or  found  the  store  closed  when  he  wished  to 
bring  or  remove  boxes.  On  this  record  he  had  the  privilege 
of  using  the  garret  as  fully  as  before,  except  that  his  employees 
had  to  walk  a  slightly  greater  distance  to  reach  the  first 
stairway  and  to  pass  thorugh  a  store  in  so  doing.    Defendant's 
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position  seems  to  be  that  he  was  entitled  to  use  the  same 
stairway  to  gain  access  to  the  garret,  throughout  his  lease, 
and  that  when  the  means  of  reaching  the  garret  were  changed, 
even  though  his  access  thereto  was  not  affected,  he  could 
retain  possession  of  the  store,  use  the  garret  and  still  not 
pay  any  rent.  The  answers  to  his  claim  are  (1)  that  he 
never  hired  any  stairway  nor  the  garret,  nor  did  the  landlord 
lease  either  to  him;  all  he  had  was  a  privilege  of  using  the 
garret,  which  included  the  use  of  any  means  of  access  thereto, 
but  not  of  any  particular  or  special  means  of  access,  nor 
necessarily  of  those  then  in  existence;  (2)  that  the  landlord 
furnished  a  safe,  proper  and  adequate  stairway  in  substitution 
for  the  one  which  was  removed  and  defendant  was  Ucensed 
and  authorized  to  reach  and  use  the  same  diuwg  the  full 
term  of  his  lease  by  the  tenant  of  the  store  wherein  such 
stairway  was  located,  while  above  that  floor  the  method  of 
reaching  the  garret  was  as  before;  (3)  that  defendant's  use 
of  the  demised  premises  and  his  ex^cising  the  privilege  of 
storing  his  empty  cases  in  the  garret  were  in  no  way  disturbed, 
abridged  or  affected  by  the  change  in  the  location  of  the 
stairway,  coupled  with  Isaacs'  permission  to  him  to  go  through 
the  northerly  store;  (4)  that  there  was,  therefore,  no  partial 
eviction  of  defendant,  his  defense  was  not  sustained  and 
judgment  should  have  been  given  in  favor  of  plaintiff. 

The  determination  and  judgment  appealed  from  will,  there- 
fore, be  reversed,  with  costs,  and  judgment  directed  in  favor 
of  plaintiff  in  the  sum  of  $450,  with  interest  and  costs. 

Clarke,  P.  J.,  Scott,  Page  and  Davis,  JJ.,  concurred. 

Determination  and  judgment  reversed,  with  costs  in  this 
court  and  in  the  Appellate  Term,  and  judgment  directed  in 
favor  of  the  plaintiff  in  the  sum  of  $450,  with  interest  and 
costs. 
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William  F.  BEHRBiANN,  as  Substituted  Trustee  under  the 
Trust  Agreement  of  Fannie  Clarkson  with  Danisl  K 
Seybel,  Appellant,  v.  Frederick  W.  Setbel  and  William 
A.  Enapp,  as  Executors,  etc.,  of  Daniel  E.  Setbel, 
Deceased,  and  Others,  Respondents. 

First  Department,  July  18,  1917. 

Frattd  —  trust  —  assignment  bj  trustee  of  bond  and  znort^ai^  — 
consideration  —  rights  of  purchaser  without  notice  of  prior  oqai- 
table  rights  —  maxim  —  where  equities  are  equal  the  law  ahsa 
preTail. 

A  law  firm  engaged  in  loaning  money  on  bond  and  mortgage  and  pnrchaauig 
and  selling  real  estate  and  seoorities  formed  a  mortgage  oompany  and 
whenever  it  purchased  proi>erty  for  clients  title  thereto  was  taken  in  the 
name  of  said  oompany,  the  latter  issuing  at  the  time  certificates  showing 
the  interest  of  the  clients  in  the  particular  proi>erty.    A  client  gave  to 
a  member  of  the  firm  cash  and  securities  including  a  bond  and  mortgage 
in  trust  to  invest  and  reinvest  the  same  and  with  power  to  seO.     The 
mortgage  oompany  to  which  said  mortgage  had  been  made  executed 
and  issued  to  the  member  of  the  firm  as  trustee  for  the  client  a  certificate 
*  stating  that  it  had  sold  the  bond  and  mortgage  to  said  member,  as  trustee 
for  the  client,  and  agreeing  upon  the  surrender  of  said  certificate  to 
deliver  an  assignment,  but  the  assignment  was  never  executed  and 
interest  was  paid  by  the  firm  to  the  client.    Thereafter,  the  member  of 
the  firm  caused  the  mortgage  company  to  execute  and  deliver  a  similar 
certificate  to  a  second  client  who  had  money  on  deposit  with  the  firm 
for  investment  and  the  account  of  said  client  with  the  firm  was  ehaiged 
with  the  value  of  the  bond  and  mortgage  and  the  firm  member's  account 
as  trustee  of  the  first  client  was  credited  with  the  same  amount.    There- 
after the  second  client  decided  to  transfer  her  account  to  a  trust  company, 
and  the  mortgage  company  executed  and  delivered  an  assignment  of 
the  bond  and  mortgage  to  said  client  which  was  turned  over  to  the  trust 
company. 

Held,  on  all  the  evidence,  that  the  second  client  paid  a  valuable  consideratioB 
for  the  assignment  of  the  bond  and  mortgage  and  has  a  right  to  retain 
them  as  against  the  first  client; 

That  the  first  client  is  entitled  to  recover  from  the  executors  of  the  part- 
ner her  share  in  another  mortgage  held  by  said  partner,  and  that  aaid 
share  shall  be  assigned  by  the  mortgage  company  to  the  purchaser  thereof. 

A  cestui  que  trwt  is  not  to  be  debarred  fh>m  following  property  which  her 
trustee  has  stolen  or  given  away  without  consideration  merely  because 
by  appointing  him  trustee  she  placed  him  in  a  position  to  defraud  her. 

A  purchaser  for  a  valuable  consideration,  without  notice  of  a  prior  equitable 
rights  obtaining  the  real  estate  at  the  time  of  his  purchase  is  entitled 
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to  priorily  in  equity  as  well  as  at  law,  aooording  to  the  weU-known 
maxim  that  where  the  equities  are  equal  the  law  shall  prevail. 

^  Scott,  J.,  and  Clarke,  P.  J.,  dissented  in  part,  with  opinion;  Shbasn,  J., 

i  dissented  in  part,  with  opinion. 

i 

i  Appeal  by  the  plaintiff,  William  F.  Behrmann,  as  sub- 

stituted trustee,  from  a  judgment  of  the  Supreme  Court  in 
favor  of  the  defendants,  entered  in  the  office  of  the  clerk  of 
the  county  of  Bronx  on  the  17th  day  of  July,  1916,  upon  the 
decision  of  the  court  aft^  a  trial  before  the  court  without  a 

I  jury. 

William  A.  Keating,  for  the  appellant. 

1  Ira  B.  Stewart,  for  the  respondent  Union  Trust  Company 

of  New  York,  as  executor,  etc. 

Eliot  Tuckerman,  for  the  respondent  Alexander  M.  Welch, 
as  executor,  etc. 

Davis,  J.: 

This  action  is  brought,  first,  to  compel  an  accounting  by 
the  executors  of  Daniel  E.  Seybel,  for  the  purpose  of  ascertain- 
ing the  amount  of  money  justly  and  equitably  due  to  the  plain- 
tiff from  the  estate  of  Daniel  E.  Seybel;  second,  to  compel 
the  defendant  Union  Trust  Company,  as  executor  of  Mary  J. 
Alker  to  assign  to  the  plaintiff  a  certain  bond  and  mortgage 
for  $6,000  made  by  Leon  Noel  to  the  Park  Mortgage  Com- 
pany, and  for  a  judgment  decreeing  that  the  defendant 
Park  Mortgage  Company  pay  to  the  plaintiff  such  part 
of  the  $6,000  as  would  represent  that  part  of  the  mortgage 
which  the  executor  of  Mary  J.  Alker  failed  to  transfer  to  the 
plaintiff;  third,  to  compel  the  Park  Mortgage  Company  to 
assign  to  the  plaintiff  $200  of  the  mortgage  of  John  Eitson 
Wright  and  wife,  made  to  the  Park  Mortgage  Company, 
and  fourth,  to  trace  the  moneys  alleged  to  belong  to  the  plain- 
tiff for  the  purpose  of  declaring  that  the  property  repre- 
sented by  the  money  be  impressed  with  a  trust  in  behalf  of 
the  plaintiff. 

The  court  at  Special  Term  dismissed  the  complaint  against 
the  executor  of  Mary  J.  Alker,  and  the  defendant  Welch, 
as  CTecutor,  on  the  merits  and  rendered  judgment  in  favor 

Digitized  by  V^OOQ IC 


864  Behhmann  v.  Sbybsl. 


Fint  Department,  July,  1917.  [VoL  19a 

of  William  F.  Behnnann,  as  substituted  trustee  of  Fannie 
Clarkson,  against  the  executors  of  Seybel  for  96,000,  and  for 
the  further  sum  of  $200,  which  latter  amount  was  the  con- 
sideration received  by  Seybel  from  the  Dyckman  estate  for 
the  purchase  of  Fannie  Clarkson's  share  of  the  Wright  mort- 
gage. The  judgment  also  directed  that  the  defendant  Psrk 
Mortgage  Company  execute  and  deUver  to  the  defendant 
Welch,  executor  of  Isaac  M.  Dyckman,  an  assignment  of  tiie 
1200  interest  in  the  Wright  mortgage. 

Daniel  E.  Seybel,  for  some  time  prior  to  1910,  was  a  member 
of  the  law  firm  of  Silkman,  Fettretch  &  Seybel.    This  firm 
did  a  large  business  in  the  purchase  and  sale  of  real  estate^ 
loans  of  money  on  bond  and  mortgage,  and  in  purchasing  and 
selling  bonds  and  mortgages.    An  important  part  of  their 
business  consisted  in  investii^  the  moneys  of  chents  intrusted 
to  it  for  that  purpose.    In  order  to  carry  on  the  business  most 
conveniently  for  themselves  and  their  chents,  the  firm  organized 
the  Park  Mortgage  Company.    Whenever  it  purchased  real 
estate  or  mortgages  for  chents,  the  title  thereof  was  taken 
in  the  name  of  the  Park  Mortgage  Company,  the  latter 
issuing  at  the  time  certificates  showing  the  interest  of  the 
chents  in  the  particular  property.    The  corporation  was  in 
the  absolute  control  of  the  members  of  the  firm,  they  being 
the  officers  and  directors,  and  Seybel  being  the  controlling 
member  of  the  corporation.    The  corporation  kept  no  bank 
account  and  had  no  money  of  its  own,  nor  did  it  keep  any 
books.    The  moneys  of  the  chents  were  kept  in  the  firm's 
bank  account  and  the  transactions  with  the  chents   were 
recorded  in  the  firm's  books,  and  statements  of  the  trans- 
actions were  rendered  to  the  chents  in  the  firm  name.    The 
ownership  of  the  various  mortgages  was  shown  in  a  book 
kept  by  the  firm  and  known  as  the  mortgage  book.    In  this 
book  were  entered  the  names  of  the  owners  of  the  mortgages 
with  a  full  description  of  the  security. 

Silkman  died  in  1910  and  the  business  was  continued 
by  the  new  firm  of  Fettretch  &  Seybel.  Fettretch  having 
died  in  1912,  the  business  went  on  with  the  new  firm  of  Seybel 
&  French  and  was  continued  by  that  firm  until  the  death 
of  Seybel,  on  May  4,  1915. 

The    plamtiff     Fannie    Clarkson,    now    Mrs.    Behrmann, 
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and  Mary  J.  Alker  were  both  clients  of  Seybel's  firm  and 
each  intrusted  to  it  money  for  investment.  Mr.  Seybel  had 
full  charge  of  these  investments^  and  it  was  he  who  decided 
into  what  securities  the  money  should  be  placed. 

The  claim  of  the  plaintiff  has  its  origin  in  the  following 
circumstances:  Seybel  had  been  executor  of  the  estate  of 
James  Clarkson,  deceased,  who  was  the  father  of  the  plaintiff. 
In  June,  1911,  Seybel,  through  the  American  Audit  Company, 
prepared  an  account  of  his  proceedings  as  said  executor  and 
submitted  it  to  the  plaintiff  for  her  examination  and  approval. 
Having  examined  the  account  she  executed  and  acknowledged 
a  receipt  and  release  by  the  terms  of  which  she  acknowledged 
the  receipt  from  Daniel  E.  Seybel  of  $7,343.58  in  cash  and 
securities  in  full  payment  and  satisfaction  of  her  one-fifth 
share  of  the  residue  of  the  estate  of  her  father.  This  receipt 
states  that  it  is  taken  as  a  full  discharge  of  Seybel  to  account 
and  that  she  had  examined  the  account,  covering  a  period 
from  September  7,  1893,  down  to  and  including  June  1,  1911. 

Simultaneously  with  the  execution  of  the  receipt  and 
release  Fannie  Clarkson  executed  an  instrument  giving  and 
granting  unto  Seybel  and  his  successors,  $7,000  in  cash  and 
securities,  in  trust,  to  invest  and  reinvest  the  same  upon 
bond  and  mortgage,  upon  property  in  the  State  of  New  York, 
and  upon  such  other  securities  as  trustees  are  permitted  to 
invest  in  under  the  laws  of  the  State  of  New  York.  Seybel 
was  also  authorized  to  receive  the  rents,  income  and  profits 
from  such  investments  and  to  pay  over  the  net  amount  to 
Fannie  Clarkson  during  her  life.  At  her  death  the  principal 
sum  or  the  securities  remaining  in  his  hands  were  to  be  given 
to  such  persons  as  she  might  appoint  by  her  last  will.  The 
instrument  then  provides  for  the  disposition  of  this  fund 
in  case  Miss  Clarkson  made  no  appointment  by  will.  The 
instrument  also  empowers  Seybel  and  his  successors  to  sell 
and  convey  any  real  property  which  may  be  purchased  by 
him  upon  the  foreclosure  of  any  mortgage  investment  and 
to  give  and  deUver  deeds  thereof. 

Among  the  assets  appearing  in  Seybel's  account  of  pro- 
ceedings as  executor  of  Miss  Clarkson's  father,  was  the  bond 
and  mortgage  of  Leon  Noel  for  $6,000.  It  represented  part 
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of  the  $7,343.58  belonging  to  Fannie  Clarkson  as  her  share 
of  her  father's  estate.  It  was,  therefore,  part  of  the  trust 
fund  passing  to  Seybel  under  the  deed  of  trust.  The  mortgage 
in  question  was  made  by  Leon  Noel  to  the  Park  Mortgage 
Company  in  1904.  On  the  same  date  that  the  deed  of  trust 
was  executed,  the  Park  Mortgage  Company  executed  and 
issued  to  Seybel,  as  trustee  for  Fannie  Clarkson,  a  certificate 
stating  that  it  had  sold  to  Daniel  E.  Seybel,  as  trustee  for 
Fannie  Clarkson,  the  Noel  bond  and  mortgage  for  S6,000, 
and  agreeing  that,  upon  the  surrender  of  the  certificate  and 
on  demand  of  the  person  entitled  to  the  bond  and  mortgage, 
it  would  deliver  an  assignment  of  the  bond  and  mortgage. 
This  certificate  was  signed  by  ''  Park  Mortgage  Company, 
by  Daniel  E.  Seybel,  Treasurer."  The  bond  and  mortgage 
were  never  assigned  to  Fannie  Clarkson  or  to  her  trustee, 
Seybel,  but  interest  thereon  was  paid  by  Seybel's  firm  to 
Fannie  Clarkson  down  to  December  26,  1914. 

When  this  certificate  was  issued  it  was  pinned  to  the  bond. 
The  bookkeeper  of  Seybel's  firm  testified  that  when  a  mortgage 
was  transferred  in  this  way,  it  was  the  practice  of  the  firm  to 
have  the  Park  Mortgage  Company  issue  a  certificate  and 
pin  it  to  the  bond.  He  also  testified  that  the  various  clients 
who  dealt  with  the  firm  were  aware  of  this  practice  and  that 
they  were  told  that  their  interests  were  being  taken  care  of 
in  this  particular  way  and  knew  that  the  bonds  and  mort- 
gages were  held  in  the  name  of  the  Park  Mortgage  Company 
and  not  in  any  other  name,  one  of  the  purposes  of  this  practice 
being  to  evade  the  pa3ring  of  personal  tax. 

On  the  books  of  the  law  firm  there  was  an  account  entitled 
Daniel  E.  Seybel,  trustee  for  Fannie  Clarkson.  This  account 
carries  the  Noel  mortgage  and  the  various  payments  of  interest 
made  to  Fannie  Clarkson. 

It  thus  appears  quite  conclusively  that  Fannie  Clarkson 
conferred  upon  Seybel  as  her  trustee  power  to  sell  the  Nod 
bond  and  mortgage.  It  is  quite  true  that  the  Park  Mortgage 
Company  did  not  make  a  formal  assignment  of  the  bond  and 
mortgage  to  Seybel  as  trustee.  It  simply  issued  the  certifi- 
cate referred  to.  Nevertheless,  Seybel  controlled  the  situation 
and  had  the  right  under  the  deed  of  trust  to  him  to  adopt  what- 
ever method  he  pleased  to  sell  the  bond  and  mortgage  for  the 
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benefit  of  Miss  Clarkson.  He  made  such  a  transfer  by  causing 
the  Park  Mortgage  Company  to  execute  and  deliver  an 
assignment  of  the  bond  and  mortgage  to  Mary  J.  Alker  under 
the  following  circumstances:  Mary  J.  Alker  had  been  a 
client  of  the  law  firm  for  several  years  and  at  one  time  had 
placed  in  the  possession  of  the  law  firm  about  $50,000  for 
investment  on  her  account.  On  December  26,  1914,  she  had 
a  balance  of  about  $16,500  in  the  hands  of  the  firm  for  invest- 
ment and  was  entitled  to  this  money  at  any  time. 

On  the  latter  date,  Seybel,  as  trustee  of  Fannie  Clarkson, 
caused  the  bond  and  mortgage  to  be  transferred  to  the  account 
of  Mary  J.  Alker,  the  Park  Mortgage  Company  issuing  a 
certificate  to  Mary  J.  Alker  in  form  similar  to  that  formerly 
issued  to  Daniel  E.  Seybel  as  trustee  of  Fannie  Clarkson. 
At  the  same  time,  the  account  of  Mary  J.  Alker  with  the  firm 
was  charged  with  the  bond  and  mortgage  and  Seybel's  account, 
as  trustee  of  Fannie  Clarkson,  was  credited  with  $6,000, 
the  amount  of  the  mortgage.  The  parties  stipulated  at  the 
trial  that  on  the  26th  of  December,  1914,  the  firm  of  Seybel  & 
French  had  in  their  hands  uninvested  funds  of  Mrs.  Alker 
amounting  to  more  than  $6,000,  part  of  which  was  the  pro- 
ceeds of  a  mortgage  which  had  been  paid  oflf  May  19,  1914. 
It  was  also  stipulated  that  a  finding  to  that  effect  be  made 
by  the  court,  and  that  finding  was  made.  Under  the  cir- 
cumstances of  this  case  it  cannot  be  said  that  Seybel  caused 
the  Noel  mortgage  to  be  transferred  to  Mrs.  Alker  to  pay  an 
antecedent  debt.  In  March,  1915,  Mrs.  Alker  decided  to 
transfer  her  account  from  Seybel  &  French  to  the  Union 
Trust  Company.  Accordingly,  a  representative  of  the  trust 
company  called  upon  the  firm  and  arranged  to  have  the  account 
turned  over  to  the  trust  company.  At  this  time  the  Noel 
bond  and  mortgage  was  still  in  the  name  of  the  Park  Mort- 
gage Company,  the  evidence  of  Mrs.  Alker^s  ownership  thereof 
being  the  certificate  issued  by  the  mortgage  company  on 
December  26,  1914.  Thereafter,  the  Park  Mortgage  Com- 
pany executed  and  delivered  an  assignment  of  the  Noel  bond 
and  mortgage  to  Mary  J.  Alker  and  this  bond  and  mortgage 
with  other  property  was  turned  over  to  Mrs.  Alker's  repre- 
sentative and  her  account  with  the  firm  of  Seybel  &  French 
closed.    It  is  claimed  by  the  plaintiff,  among  other  thingSi 
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that  this  assignment  was  without  consideration  and  in  fraud 
of  the  plaintiff's  rights. 

It  thus  appears  that  the  plaintiff  and  Mrs.  Alker  stood 
in  somewhat  different  positions  with  reference  to  the  sale 
of  the  Noel  bond  and  mortgage.  In  the  first  place,  the  sale 
was  made  possible  by  the  plaintiff.  There  is  no  doubt  that 
under  the  deed  of  trust  to  Seybel  he  had  full  power  to  make 
the  sale  to  Mrs.  Alker.  Moreover,  the  plaintiff  never  took 
the  trouble  to  ascertain  if  the  bond  and  mortgage  had  been 
assigned  to  her  trustee  Seybel.  The  result  was  to  permit 
the  legal  title  to  remain  in  the  Park  Mortgage  Company, 
and  she  is  properly  chargeable  with  the  consequences  naturally 
flowing  from  this  omission.  One  of  the  consequences  was 
to  permit  Mrs.  Alker  to  take  the  assignment  of  the  Noel  bond 
and  mortgage  directly  from  the  Park  Mortgage  Company 
with  no  indication  that  it  was  trust  property.  There  is 
nothing  in  the  record  to  show  that  Mrs.  Alker  had  any 
knowledge  of  any  private  arrangement  between  the  plaintiff 
and  Seybel,  and  when  she  took  over  the  assignment  of  the 
bond  and  mortgage  from  the  Park  Mortgage  Company  there 
was  nothing  in  the  transaction  to  make  her  suspect  that  they 
were  the  property  of  the  plaintiff  or  her  trustee.  Had  she 
been  made  aware  of  that  fact  and  then  made  an  inquiry  as 
to  the  power  of  the  trustee  to  sell,  she  would  have  discovered 
that  the  plaintiff  over  her  own  signature  had  conferred  full 
power  upon  the  trustee  to  make  the  sale.  Having  made  the 
inquiry,  she  would  have  met  the  full  measure  of  her  duty  as 
a  purchaser  and  would  be  protected  in  taking  the  assignment. 
(Spencer  v.  Weber,  163  N.  Y.  493,  602.) 

I  think  it  is  clear  that  Mrs.  Alker  was  a  bona  fide  purchaser 
of  the  bond  and  mortgage,  without  notice  of  any  infirmity 
inherent  in  the  transaction.  It  remains  to  inquire  whether 
she  gave  any  consideration  for  the  assignment.  The  financial 
transactions  with  both  Mrs.  Alker  and  the  defendant  were 
carried  on  through  the  firm  of  Seybel  &  French,  the  latter 
giving  the  firm  checks  in  settlement  of  income  accoimts 
with  these  clients. 

When  the  Noel  bond  and  mortgage  were  assigned  to  Mrs. 
Alker,  she  had  on  deposit  with  the  firm  for  investment  more 
than  the  amount  of  the  bond  and  mortgage.    Her  accoimt 
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with  the  finn  was  then  charged  with  the  amount  of  the  bond 
and  mortgage,  and  the  account  of  Seybel,  as  trustee,  was 
credited  with  $6,000.  It  may  be  contended  that  these  were 
merely  bookkeeping  entries  and  were  meaningless.  It  is 
nevertheless  a  fact  that  m  banks,  trust  companies  and  other 
business  houses,  property  is  effectually  transferred  every  day 
in  this  manner.  And  in  the  case  at  bar  these  entries  had  the 
effect  of  takiQg  out  of  the  account  of  Mrs.  Alker  a  credit  of 
$6,000,  which,  up  to  that  time,  had  been  subject  to  her  call, 
and  her  account  with  Seybel  &  French  was  settled  finally  on 
that  basis.  The  substance  of  the  transaction  was  the  pay- 
ment by  Mrs.  Alker  to  the  trustee  of  the  plaintiff  of  the  sum 
of  $6,000  in  return  for  the  Noel  bond  and  mortgage,  she 
having  at  the  time  more  than  $6,000  on  deposit  with  Seybel 
&  French  for  investment. 

For  these  reasons  I  think  Mrs.  Alker  paid  a  valuable  con- 
sideration for  the  assignment  of  the  bond  and  mortgage  and 
has  a  right  to  retain  them  as  against  the  plaintiff. 

The  result  arrived  at  would  not  be  changed  even  if  the 
trustee  intended  to  commit  a  fraud  in  the  transaction.  The 
fraud,  if  any,  was  made  possible  and  easy  by  the  plaintiff's 
relinquishment  of  control  over  her  property  and  by  her  failure 
to  require  that  the  bond  and  mortgage  be  held  in  the  name  of 
her  trustee.  Where  one  of  two  innocent  parties  must  suffer 
through  the  fraud  of  a  third  party,  he  whose  act  made  the 
fraud  possible  must  bear  the  consequences.-  {Yeoman  v. 
Mcdenahauy  190  N.  Y.  121,  127;  Kirsch  v.  Tozier,  143  id. 
390,  395.) 

Finally,  Mrs.  Alker's  executor  holds  the  legal  title  to  the 
bond  and  mortgage  in  question  and  the  case  comes  within  the 
equitable  doctrine  referred  to  in  Perry  on  Trusts  (6th  ed. 
§218)  where  the  author  says:  "  And  it  may  be  added  that 
nothing  is  clearer  than  that  a  p\u*chaser  for  valuable  con- 
sideration, without  notice  of  a  prior  equitable  right,  obtain- 
ing the  legal  estate  at  the  time  of  his  purchase,  is  entitled  to 
priority  in  equity  as  well  as  at  law,  according  to  the  well 
known  maxim  that  where  equities  are  equals  the  law  shall 
prevail" 

The  court  has  decreed  that  the  $200  share  of  the  Wright 
mortgage  shall  be  assigned  by  the  Park  Mortgage  Company 
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to  the  Dyckman  executors,  and  that  Fannie  Clarkson  recover 
of  SeybeFs  executors  $200. 

Fannie  Clarkson  originally  owned  the  $200  share  in  the 
Wright  mortgage,  but  it  was  never  assigned  to  her  by  the 
holder,  the  Park  Mortgage  Company,  nor  did  the  latter  issue 
to  her  the  usual  certificate  of  ownership.  It  appeared,  how- 
ever, on  the  books  of  Seybel  &  French  in  the  account  of 
Seybel  as  trustee  under  date  of  December  1,  1911,  as  the 
property  of  Fannie  Clarkson  and  she  received  the  firm's 
check  for  interest  thereon  down  to  October  22,  1914.  On 
October  22, 1914,  Seybel,  as  one  of  the  executors  of  Dyckman, 
bought  the  Wright  mortgage,  then  reduced  to  $1,700,  for  the 
Dyckman  estate,  giving  therefor  a  check  for  $1,748.45  drawn 
to  the  order  of  Seybel  &  French  by  himself  as  executor  of 
Dyckman.  This  check  was  deposited  in  the  firm's  account 
and  by  entries  in  the  firm's  books  the  amount  of  the  check 
was  distributed  among  the  accounts  of  those  clients  who 
appeared  by  the  books  to  be  owners  of  the  participating 
shares  of  the  Wright  mortgage.  Two  hundred  dollars  were 
thus  credited  to  the  account  of  Fannie  Clarkson  as  having  been 
received  from  the  raecutors  of  Dyckman.  Entries  were  also 
made  apportioning  the  interest  then  due.  Thereafter  interest 
on  the  Wright  mortgage  was  paid  to  the  Dyckman  estate. 
It  thus  appears  that  the  Dyckman  executors  gave  full  value 
for  the  share  of  Fannie  Clarkson  in  the  Wright  mortgage, 
that  they  bought  it  from  one  upon  whom  she  had  conferred 
full  power  to  sell  and  the  transaction  was  carried  throu^ 
upon  the  books  of  Seybel  &  French  in  a  manner  with  which 
she  was  acquainted  and  in  which  she  must  be  held  to  have 
acquiesced. 

The  judgment  of  the  Special  Term  should  be  affirmed, 
with  costs. 

LAuomiiN,  J.,  concurred;  Clabke,  P.  J.,  and  Scott,  J., 
dissented. 

Shearn,  J.  (concurring): 

I  agree  with  the  opinion  of  Mr.  Justice  Davis  with  the 
exception  of  the  statement  therein  "  The  fraud,  if  any,  was 
made  possible  and  easy  by  the  plaintiff's  relinquishment  of 
control  over  her  property  and  by  her  failure  to  require  that 
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the  bond  and  mortgage  be  held  in  the  name  of  her  trustee.'^ 
In  this  particular  I  agree  with  Mr.  Justice  Scott  that  a  cestui 
que  (rust  is  not  ''  to  be  debarred  from  following  property 
which  her  trustee  has  stolen  or  given  away  without  con- 
sideration, merely  because  by  appointing  him  trustee  she 
put  him  in  a  position  to  defraud  her."  In  my  opinion  the 
case  turns  upon  the  application  of  the  maxim  that  where  the 
equities  are  equal,  the  law  shall  prevail. 

ScoTTy  J.  (dissenting): 

I  am  strongly  of  the  opinion  that  the  judgment  appealed 
from  is  wrong  and  should  be  reversed.  It  is  one  of  the  con- 
ceded facts  in  the  case  that  the  Noel  mortgage,  although 
held  in  the  name  of  the  Park  Mortgage  Company,  was  the 
property  of  James  Clarkson,  when  he  died  and  was  allotted 
to  Miss  Clarkson,  now  Mrs.  Behrmann,  as  a  part  of  her  share 
of  his  estate.  When  she  executed  the  deed  of  trust  to  Seybel, 
the  mortgage  was  transferred  to  him  as  a  part  of  the  trust 
fund  and  he  thereafter  held  it  as  trustee. 

Seybel  went  through  the  form  of  procuring  a  certificate 
of  title  thereto  from  the  Park  Mortgage  Company,  the  record 
holder.  If  James  Clarkson,  the  former  owner,  held  an  assign- 
ment from  the  mortgage  company,  it  may  be  assumed  that 
Seybel,  who  was  both  the  executor  of  Clarkson  and  the  trustee 
of  plaintiff,  surrendered  the  former  certificate  issued  to  Clark- 
son. At  all  events,  however  the  details  of  the  transaction 
were  carried  out,  we  may  start  with  the  trust  deed  to  Seybel 
and  the  paper  issued  to  him  by  the  Park  Mortgage  Company. 
That  paper  deserves  consideration.  It  is  executed  under  the 
seal  of  the  company,  and  certifies  that  it  (the  company)  has 
''  this  day  sold  D.  E.  Seybel,  as  trustee  for  Fannie  Clarkson, 
the  bond  of  Leon  Noel  for  six  thousand  dollars  ♦  ♦  ♦ 
secured  by  mortgage,  covering  premises  239  Van  Cortland 
Park  Avenue,  Yonkers,  N.  Y.^'  Then  follows  an  agreement 
that  the  mortgage  company  will,  on  demand  and  the  surren- 
der of  the  certificate,  deliver  a  formal  assignment  of  the 
bond  and  mortgage  such  as  could  be  recorded,  or  will,  on  like 
demand  and  surrender,  execute  and  deUver  a  satisfaction  piece. 

By  this  instrument  the  Park  Mortgage  Company  parted 
with  all  its  beneficial  interest  in  and  all  its  actual  title  to  the 
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debt  evidenced  by  the  bond  and  the  mortgage  given  to  secure 
it.  The  bond  it  had  parted  with  absolutely,  as  its  certificate 
states,  and  of  course  the  right  to  the  possession  of  the  securit? 
followed  the  ownership  of  the  debt,  and  after  the  completion 
of  the  transaction  evidenced  by  its  certificate  the  Park  Mort- 
gage  Company  had  no  title  or  interest  in  either  the  d^t 
or  the  mortgage  which  it  could  lawfully  sell  or  assign  to  aigr 
one,  except  D.  E.  Seybel  as  trustee,  unless  the  certificate 
issued  to  him  was  surrendred  and  canceled  as  does  not 
appear  to  have  been  done,  or  the  debt,  by  some  other  meansy 
retransferred  to  the  mortgage  company. 

When,  therefore,  the  Park  Mortgage  Company,  later,  under- 
took by  a  like  certificate  to  sell  the  same  bond  to  Mary  J. 
Alker,  it  undertook  to  sell  what  it  no  longer  owned,  because 
it  had  already  sold  it  to  another  person  and  had  never  reac- 
quired it.  On  the  face  of  the  docmnents,  therefore,  without 
considering  the  relations  of  Seybel  to  the  mortgage  company 
and  his  domination  of  its  business,  Mrs.  Alker  never  acquired 
any  title  to  the  Noel  bond,  because  her  only  pretended  title 
thereto  was  by  asale  from  a  vendor  who  had  already  parted  with 
all  title  to  it  and  could  not  make  a  valid  sale.  The  right  to 
the  mortgage,  of  course,  followed  the  ownership  of  the  debt, 
and  as  Mrs.  Alker  never  acquired  title  to  the  bond,  she  had 
no  right  to  an  assignment  of  the  mortgage,  and  the  unauthor- 
ized formal  assignment  of  the  bond  and  mortgage  to  her  by 
the  mortgage  company  added  nothing  to  her  title,  as  between 
herself  and  plaintiff.  But  if  we  overlook,  as  was  done  at 
Special  Term,  the  inability  of  the  mortgage  company  to  make 
a  valid  sale  of  that  which  it  had  already  sold  to  another,  and 
treat  the  transaction  as  if  Seybel,  as  trustee,  had  transferred 
a  part  of  the  trust  estate  to  Mrs.  Alker,  the  judgment  would 
still  be  wrong.  The  situation  as  it  stood  upon  this  theory  was 
that  Seybel  as  trustee  held  a  mortgage  for  the  benefit  of 
his  cestui  que  trusty  and  that  he  personally  (or  his  firm  which 
amounted  to  the  same  thing)  owed  Mrs.  Alker  some  sixteen 
thousand  dollars,  which  she  had  the  right  to  call  for  at  any 
time.  He  then  proceeded  to  transfer,  or  cause  to  be  trans- 
ferred (if  the  transaction  can  be  regarded  as  a  transfer),  the 
Noel  bond  and  mortgage  from  himself  as  trustee  to  Mrs.  Alker. 
No  money  passed.    Nothing  was  given  by  Mrs.  Alker,  and 
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she  apparently  had  no  knowledge  that  the  bond  had  been 
sold  to  her,  for  a  considerable  tune  afterwards.  All  that 
happened  was  that  Seybel  made  some  entries  on  his  own 
books,  reducing  his  indebtedness  to  Mrs.  Alker  by  96,000, 
and  charging  himself  with  a  like  siun  as  trustee.  This  was 
a  typical  instance  of  the  operation  commonly  known  as 
"  robbing  Peter  to  pay  Paul,"  but  it  is  well  settled  that  in 
such  a  case  Peter,  if  he  can  trace  and  identify  his  property, 
and  Paul  has  not  transferred  it  to  a  bona  Hde  purchaser  for 
value,  may  recover  it  from  Paul.  {Newton  v.  Porter,  69  N.  Y. 
133.) 

It  is  sought,  however,  to  uphold  the  transaction  on  the 
ground  that  by  the  terms  of  the  deed  of  trust  Seybel  was 
authorized  to  sell  and  transfer  any  securities  in  which  the 
trust  fund  might  be  invested.  Undoubtedly  the  trust  deed 
did  give  him  the  power,  and  if  he  had  sold  the  Noel  bond  and 
mortgage  to  a  bona  Ude  purchaser  for  value,  the  sale  would  be 
valid  even  if  he  afterwards  embezzled  the  proceeds.  But 
the  power  to  sell  did  not  involve  the  power  to  steal  or  to  give 
away,  and  as  I  view  the  transaction  there  was  no  sale,  and  no 
consideration.  Indeed  there  was  not  even  a  semblance  of  a 
sale  from  Seybel  as  trustee  to  Mrs.  Alker.  Acting  in  the 
name  of  the  mortgage  company,  Seybel  sold  the  same  bond 
twice,  once  to  himself  as  trustee,  and  then  to  Mrs.  Alker. 
The  latter  paid  nothing  and  the  trust  estate  received  nothing, 
for  the  making  of  entries  on  Seybel's  books  without  the 
knowledge  of  either  Mrs.  Behrmann  or  Mrs.  Alker  cannot  be 
treated  as  a  payment  to  or  by  either  of  them. 

The  situation  of  the  parties  as  I  see  it  is  as  follows:  Seybel, 
as  trustee  for  Miss  Clarkson,  received  a  bond  and  mortgage 
which  had  belonged  to  her  father's  estate.  The  record  title 
stood  in  the  Park  Mortgage  Company,  but  the  actual  title 
became  vested  in  Seybel,  as  trustee,  by  virtue  of  an  instrument 
executed  by  the  mortgage  company,  which  while  not  in  such 
form  as  to  be  recorded,  yet  was  amply  sufficient  as  between 
the  trustee  and  the  mortgage  company  to  vest  the  whole  title 
to  the  debt  and  the  right  to  the  possession  of  the  securities 
in  the  trustee.  This  bond  and  the  right  to  the  possession  of  the 
securities  was  never  assigned  to  any  one  by  the  trustee,  and  he 
never  received  any  money  in  consideration  of  such  assignment. 
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The  mortgage  company,  having  no  longer  any  title  to  or 
interest  in  the  debt,  undertook  to  make  a  second  sale  of  it 
to  Mrs.  Alker,  who  paid  no  consideration  for  it,  except  that 
Seybel,  without  her  knowledge,  made  an  entry  in  his  books 
apparently  reducing  his  indebtedness  to  her,  at  the  same 
time  making  a  corresponding  entry  in  his  account  as  trustee. 

In  this  transaction  I  can  see  none  of  the  elements  of  a 
bona  Ude  sale  by  Seybel,  as  trustee,  to  Mrs.  Alker.  On  the 
contrary,  I  think  that  the  title  to  the  bond  and  the  right  to 
have  the  securities  never  passed  out  of  Seybel,  as  trustee,  and 
that  the  substituted  trustee  succeeded  to  the  title  and  right. 
It  is  sought  to  strengthen  the  claim  of  Mrs.  Alker's  estate  by 
the  plea  that  Miss  Clarkson,  by  creating  the  trust  and  appoint- 
ing Seybel  trustee,  enabled  him  to  commit  a  fraud  on  herself 
and  Mrs.  Alker.  But  her  case  is  no  different  from  that  of 
Mrs.  Alker  who  gave  her  money  to  Seybel  for  investment, 
and  thus,  on  her  side,  enabled  him  to  do  what  he  attempted 
to  do.  I  have  never  before  heard  it  seriously  argued  that  a 
cestui  qui  trust  is  to  be  debarred  from  following  property 
which  her  trustee  has  stolen  or  given  away  without  con- 
sideration, merely  because  by  appointing  him  trustee  she 
put  h\m  in  a  position  to  defraud  her. 

I  think  that  the  judgment  should  be  modified  by  granting 
the  relief  prayed  for  by  plaintiff  respecting  the  Noel  bond  and 
mortgage  for  $6,000. 

As  to  the  $200  participation  in  the  Wright  mortgage  the 
plaintiff's  claim  does  not  seem  to  be  so  clear,  and  as  to  that 
the  judgment  should  be  affirmed. 

Under  these  circumstances  the  plaintiff  should  have  costs 
of  appeal  only  against  the  Park  Mortgage  Company  and 
the  executors  of  Seybel. 

Clarke,  P.  J.,  concurred. 

Judgment  affirmed,  with  costs. 
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The  People  op  the  State  op  New  Yoek,  Respondent,  v. 
Samuel  Milch,  Appellant,  Impleaded  with  David 
Alexander  and  Samuel  Lustbader,  Jr.,  Defendants. 

First  Department,  July  13, 1917. 

Crime  —liostile  attitude  of  trial  Judge  toward  defendant. 

Judc;ment  convicting  the  defendant  of  an  attempt  to  commit  grand  larceny 
in  the  first  degree  reversed  and  a  new  trial  granted  because  the  hostile 
attitude  of  the  judge  toward  the  defendant  during  the  trial  was  prejudicial 
to  him  so  that  he  was  not  accorded  the  fair  and  impartial  trial  to  which 
he  was  entitled. 

Appeal  by  the  defendant,  Samuel  Milch,  from  a  judgment 
of  the  Court  of  General  Sessions  of  the  Peace  in  and  for  the 
County  of  New  York,  Part  IV,  entered  in  the  oflEice  of  the  clerk 
of  said  court  on  the  29th  day  of  May,  1916,  convicting  him 
of  an  attempt  to  commit  grand  larceny  in  the  first  degree. 

Joseph  M.  ProakaueTy  for  the  appellant. 

Robert  C.  Taylor,  for  the  respondent. 

Per  Curiam: 

The  defendant  Milch  was  convicted  in  the  Court  of  General 
Sessions  of  an  attempt  to  commit  grand  larceny  in  the  first 
degree,  in  that  he,  in  conjunction  with  the  other  defendants 
indicted  with  him,  by  false  and  fraudulent  representations 
attempted  to  induce  the  payment  by  the  Philadelphia  Life 
Insurance  Company  of  the  amoimt  of  a  poUcy  of  life  insurance 
issued  upon  the  life  of  one  Samuel  Caminsky.  In  view  of  the 
disposition  we  are  about  to  make  of  the  appeal,  and  the  reasons 
for  so  disposing  of  it,  we  find  it  imnecessary  to  state  the 
accusation  and  proof  in  detail. 

The  appellant  in  addition  to  pointing  out  alleged  errors  in 
the  admission  and  rejection  of  evidence,  and  claiming  that 
the  evidence  wholly  fails  to  connect  h\m  with  the  crime, 
especially  insists  that  throughout  the  trial  the  judge  who 
presided  at  it  evidenced  such  an  hostile  attitude  towards  said 
appellant,  and  otherwise  so  conducted  the  trial  that  the 
appellant  was  not  accorded  that  fair  and  impartial   trial 
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to  which  every  one  indicted  for  a  criminal  offense  is  entitled. 
This  claim  of  imfaimess  in  the  trial  is  so  earnestly  insisted 
upon  that  we  have  examined  the  record  with  great  care  to  see 
whether  it  is  well  founded,  and  we  are  compelled  to  say  that 
it  is,  and  that  for  that  reason  alone,  without  considering  other 
alleged  errors,  the  judgment  of  conviction  cannot  be  allowed 
to  stand.  We  do  not  believe  that  the  judge  who  presided 
was  intentionally  imfair,  but  it  is  clear  that  he  became  much 
angered  by  certain  incidents  which  occurred  at  the  trial,  and 
failed  to  retain  that  poise  and  self-restraint  which  the  cir- 
cumstances required.  The  result  was  that  he  showed  very 
plainly  his  belief  in  the  defendant's  guilt  in  a  manner  which 
could  not  have  failed  to  impress  and  injQuence  the  jury.  No 
good  puipose  would  be  served  by  reciting  in  detail  the  par- 
ticular acts  which  seem  to  us  to  have  been  unfair  and  preju- 
dicial to  the  defendant.  It  is  sufficient  that  for  the  reason 
given  we  reverse  the  judgment  appealed  from  and  grant  a 
new  trial. 

Present  —  Clabke,  P.  J.,  Laughlin,  Scott,  Davis  and 
Sheabn,  JJ. 

Scott,  J.: 

I  agree  that  the  defendant  did  not  have  an  absolutely 
fair  trial  and  that  for  that  reason  alone,  if  there  were  none 
other,  the  judgment  appealed  from  should  be  reversed.  I 
think,  however,  that  the  defendant  was  tried  and  convicted 
of  a  crime  with  which  he  was  not  charged  in  the  indictment. 
The  first  count  of  the  indictment  (the  second  was  dismissed) 
charges  that  on  May  8,  1913,  the  defendant  with  others 
made  certain  false  representations  to  the  Philadelphia  Life 
Insurance  Company  in  a  felonious  and  fraudulent  attempt  to 
deprive  said  company  of  its  money. 

The  indictment  recites  by  way  of  introduction  the  taking 
out  of  said  policy  in  1911,  and  names  several  persons  who 
were  instrumental  in  having  the  policy  issued.  The  defendant, 
however,  is  not  so  named  and  is  not  charged,  so  far  as  the 
indictment  goes,  with  the  fraud  which  was  imdoubtedly 
committed  at  that  time.  When  it  comes  to  charging  defendant 
with  felonious  and  fraudulent  acts  it  is  not  even  alleged  that 
he  did  those  acts  on  the  8th  day  of  May,  1913,  "  and  there- 
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tofcreJ^  In  short  there  is  nothing  in  the  indictment  to  advise 
him  that  it  was  intended  to  implicate  him  in  the  fraud  of  1911^ 
and  yet  the  record  is  chiefly  made  up  of  evidence  tending  to 
establish  that  fraud  and  connecting  defendant  with  it,  and 
the  court  treated  the  case  throughout  as  if  defendant  was 
being  tried  for  complicity  in  the  fraud  of  1911.  If  that 
evidence,  and  the  court's  comments  upon  it,  were  out  of  the 
case  it  is  impossible  to  say  with  certainty  that  the  jury  would 
have  convicted  the  defendant  of  any  crime,  especially  since, 
by  May  8,  1913,  the  policy  had  become  by  its  terms  incontest- 
able upon  any  groimd. 

The  defendant,  therefore,  in  my  opinion,  was  convicted 
of  a  fraud  in  1911  with  which  he  was  not  charged  in  the 
indictment.    I  concur  in  the  reversal  of  the  judgment. 

Judgment  reversed  and  new  trial  ordered.  Order  to  be 
settled  on  notice. 


James  L.  Clare,  as  Executor,  etc.,  of  Bridget  Clare, 
Deceased,  Respondent,  v.  New  York  Life  Insurance 
Company  and  Others,  Defendants,  Impleaded  with  Wil- 
HSLMiNA  M.  BoNHAG  and  Louise  M.  Bonhag,  Appellants. 

First  Depaxtment,  July  18,  1917. 

Mortgage  —  agreement  by  owner  of  mortgage  that  plaintifl  shaU 
ha?e  seoondary  interest  therein  —  contract  construed  —  agree- 
ment not  creating  trust  relationship  —  extension  of  time  of 
payment  —  when  owner  of  secondary  rights  in  mortgage  not 
entitled  to  maintain  f  oredosiure  —  recei?ership. 

Where  the  defendant  insuranoe  oomi>any  holding  a  bond  and  mortgage  by 
assignment  agreed  with  the  plaintiff  that  he  should  have  an  interest  in  the 
mortgage  to  a  certain  amount,  but  that  the  defendant  should  be  the  owner 
of  the  balance  and  that  its  ownership  was  to  be  superior  to  that  of  the 
plaintiff,  as  if  the  latter's  interest  were  a  junior  mortgage,  and  the  defendant 
was  entitled  to  satisfy  the  mortgage,  being  only  required  to  aocoimt  to  the 
plaintiff  for  his  interest,  and  the  defendant  had  a  full  right  to  foreclose  in 
case  of  default  in  which  case  the  plaintiff  was  only  to  have  a  right  to  an 
accounting  for  moneys  received  in  excess  of  the  defendant's  interest  and 
the  latter's  rights  were  made  irrevocable,  there  was  no  trust  relationship 
between  the  parties,  and  hence  the  defendant  at  the  maturity  of  the 
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mortgage  had  a  right  to  extend  the  time  of  payment  at  the  request  of  the 
owner  of  the  equity  of  redemption. 

Such  extension  of  time  did  not  give  the  plaintiff  the  right  to  bring  a  suit  of 
foreclosure,  that  right  being  vested  solely  in  the  defendant. 

It  follows  that,  where  the  plaintiff  brought  an  unauthorized  suit  of  fore- 
closure, the  defendant  is  entitled  to  have  an  order  appointing  a  receiver 
vacated. 

Appeal  by  the  defendants,  Wllhelmina  M.  Bonhag  and 
another,  from  an  order  of  the  Supreme  Court,  made  at  the 
Bronx  Special  Term  and  entered  in  the  office  of  the  clerk  of 
the  coimty  of  Bronx  on  the  15th  day  of  May,  1917,  denying 
their  motion  to  vacate  a  receivership  in  foreclosure. 

Charles  P.  HaUock,  for  the  appellants. 

WHUam  F.  Clare  [Frederick  A.  Gill  with  him  on  the  brief], 
for  the  respondent. 

Laughlin,  J.: 

The  appellants  are  the  owners  of  the  equity  of  redemp- 
tion. The  action  is  brought  to  foreclose  a  mortgage  for 
$36,000  given  by  Flannigan,  Inc.,  to  the  Title  Insurance 
Company  of  New  York,  on  the  23d  day  of  February,  1912,  as 
secmity  for  the  payment  of  a  bond  of  tiie  same  amount.  The 
mortgage  was  assigned  to  the  defendant  insurance  company 
on  the  day  of  its  date  and  on  the  same  day  a  participation 
agreement  was  made  between  the  insurance  company  and 
the  plaintiff,  which  recites  that  the  mortgage  was  to  be  assigned 
to  the  insurance  company  and  that  plaintiff  was  to  have  an 
interest  therein  to  the  extent  of  $6,000  and  interest  thereon, 
and  that  the  insurance  company  was  to  become  the  owner 
of  the  balance,  but  that  its  ownership  was  to  be  superior 
to  that  of  the  plaintiff  precisely  as  if  the  plaintiff's  interest 
was  in  a  junior  mortgage.  The  participation  agreement 
provided  that  the  company  might  assign  its  interest  and 
that  it  and  its  assignee  were  authorized  to  collect  and  accept 
payment  of  the  entire  amount  and  to  execute  a  satisfaction 
of  the  mortgage,  but  that  in  either  of  said  events  was  to 
accoimt  to  the  plaintiff  for  his  interest.  It  was  expressly 
provided  that  the  insurance  company  should  have  all  the 
rights  of  any  holder  of  a  bond  and  mortgage  and  a  right  to 
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foreclose  in  the  event  of  a  default  and  to  receive  the  pro- 
ceeds of  a  sale,  but  that  plaintiff  should  have  the  right  to  an 
accounting  for  the  moneys  received  in  excess  of  the  company's 
interest.  It  was  further  provided  that  the  rights  thus  con- 
ferred upon  the  insurance  company  were  irrevocable  and  that 
plaintiff  should  receive  notice  of  any  default  and  should  be 
made  a  party  defendant  in  any  foreclosure  action,  and  he 
agreed  not  to  sell  or  assign  his  interest  without  the  consent 
of  the  company.  The  mortgage  fell  due  on  the  23d  day  of 
February,  1917.  Three  days  prior  thereto,  at  the  request  of 
the  owner  of  the  equity  of  redemption,  the  insurance  company 
extended  the  time  of  payment  for  three  years  on  condition 
that  S500  be  paid  on  the  first  day  of  March  of  each  year 
and  $300  on  the  first  day  of  August  of  each  year.  By  the 
extension  agreement  the  company  reserved  the  right  of 
recourse  against  any  prior  bondsmen.  The  plaintiff  brings 
this  action  on  the  theory  that  the  insurance  company  became 
his  trustee  and  that  on  the  failure  of  the  company  to  fore- 
close on  the  maturity  of  the  mortgage  he  had  the  right  to  do 
so,  making  the  trustee  a  defendant,  and  he  claims  that  the 
extension  agreement  was  invaUd. 

The  mortgage  contained  a  clause  assigning  the  rents  to  the 
mortgagee  in  case  of  default,  and  that  is  the  theory  on  which 
the  order  appointing  the  receiver  was  made  and  has  been 
sustained. 

The  appellants  demurred  to  the  complaint  on  the  grounds 
(1)  that  plaintiff  has  no  legal  capacity  to  sue;  (2)  that  title 
to  the  mortgage  and  the  right  of  foreclosure  is  vested  solely 
in  the  company;  (3)  that  the  company,  having  the  legal  and 
equitable  title,  was  authorized  to  grant  the  extension,  and 
(4)  that  the  facts  stated  are  insufficient  to  constitute  a  cause  of 
action.  The  court  at  Special  Term  held  that  the  extension 
agreement,  if  valid,  released  the  liability  on  the  bond,  but 
that  it  was  invalid.  A  demmrer  to  the  complaint  by  the 
insurance  company  has  been  sustained  at  Special  Term  on 
the  ground  that  it  has  the  exclusive  right  of  foreclosure  and 
that  plaintiff's  sole  remedy  is  tmder  his  contract  with  the 
company.  (Clare  v.  N.  Y.  Life  Ins.  Co.,  100  Misc.  Rep.  308.) 
The  plaintiff  in  support  of  his  contention  that  he  has  an 
interest  in  the  mortgage  sufficient  to  entitle  him  to  bring  the 
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action  on  the  failure  of  the  company  so  to  do,  relies  on 
EtUinger  v.  Persian  Rug  &  Carpel  Co.  (142  N.  Y.  189). 
In  that  case,  however,  there  was  an  express  trust.  Appel- 
lants rely  principally  on  LfOwenfeld  v.  Wimpie  (139  App. 
Div.  617),  and  it  is,  I  think,  controlling.  In  that  case 
the  plaintiff  and  defendant  owned  a  bond  and  mortgage 
in  severalty  and  agreed  that  plaintiff's  ownership  should 
be  prior  to  and  superior  to  that  of  the  defendant,  as  if  the 
plaintiff  held  a  first  mortgage,  and  that  plaintiff  should 
have  all  the  rights  of  a  holder  of  a  bond  and  mortgage. 
The  plaintiff,  without  the  consent  of  the  defendant,  agreed 
that  prior  liens  should  be  paid  by  a  new  first  mortgage  and 
that  a  new  second  mortgage  should  be  substituted  for  the 
mortgage  which  the  parties  held  in  severalty.  This  court  held 
that  the  taking  of  the  new  mortgage  was  authorized  and 
that  the  participation  agreement  did  not  create  a  trust  rela- 
tionship between  the  parties;  and  the  Court  of  Appeals  aflSrmed 
on  the  opinion  of  this  court  written  by  Mr.  Justice  Scott 
(203  N.  Y.  646).  The  participation  agreement  in  that  case 
was  substantially  the  same  as  the  one  in  question,  and 
although  the  facts  differ  somewhat,  that  decision  is  not  dis- 
tinguishable in  principle  from  the  case  at  bar  and  is,  there- 
fore, controlling. 

The  order  should,  therefore,  be  reversed,  with  ten  dollars 
costs  and  disbursements,  and  the  motion  to  vacate  the  receiver- 
ship granted,  with  ten  dollars  costs. 

Clarke,  P.  J.,  Scott,  Davis  and  Sheabn,  JJ.,  concurred. 

Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted,  with  ten  dollars  costs. 


Digitized  by  VjOOQIC 


CASES  REPORTED  WITH  BRIEF  SYLUBI 

AND 

DECISIONS  HAin)ED  DOWN  WITHOUT 
OPINION. 


FmsT  Department,  April,  1917. 

Gbobqb  W.  Simbsb,  Jr.,  Appellant,  v.  Clara  L.  Ebllogo  and  Another, 
Respondents,  Impleaded  with  Ijibrrtt  Storaqb  &  Warbhousb  Co. 

Appeal  from  a  judc;ment  of  the  Supreme  Court  dismissing  the  complaint 
after  a  trial  at  Trial  Term,  and  also  from  an  order  denying  a  potion  for 
a  new  trial. 

Pbr  Curiam:  It  would  serve  no  purpose  to  review  the  involved  and 
oomplioated  facts.  It  suffices  to  state  that,  drawing  the  inferences  to 
which  the  plaintiff  is  entitled  on  a  dismissal  of  the  complaint,  the  evidence 
would  have  warranted  the  jury  in  finding  that  the  washers  replevined  were 
those  sold  to  the  plaintifF  on  August  7,  1913.  It  clearly  appears  that  the 
washers  agreed  to  be  delivered  were  those  in  transit,  destined  for  the 
defendant  Kellogg,  that  they  were  the  only  ones  in  transit  destined  for 
either  of  the  defendants,  that  the  defendant  Kellogg  was  then  entitled  to 
their  possession,  that  defendant  Kellogg,  pursuant  to  some  private  arrange- 
ment with  her  mother,  defendant  Hayes,  with  which  we  have  no  concern 
on  this  state  of  the  record,  undertook  and  agreed  to  turn  them  over  to  the 
plaintiff  in  fulfillment  of  the  contract  negotiated  by  her  in  the  name  of  her 
mother  and  that  these  were  the  identical  goods  seized  by  the  sheriff.  The 
judgment  should  be  reversed  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Davis  and 
Sheam,  JJ.  Judgment  and  order  reversed,  new  trial  ordered,  costs  to 
appellant  to  abide  event. 


Fredbrick  Y.  Robertson,  Respondent,  v.  Bebr,  Sondhbimbr  &  Co.,  Inc., 
a  Domestic  Corporation,  Appellant. 

Appeal  from  an  order  denying  a  motion  to  vacate  an  order  for  the 
examination  of  defendant  before  trial. 

Per  Curiam:  The  order  appealed  from  should  be  reversed,  without 
costs,  and  the  motion  to  vacate  the  order  for  the  examination  granted  to 
the  extent  of  limiting  the  examination  to  the  issue  as  to  whether  or  not 
appellant  assumed  the  liability  of  the  copartnership  under  the  contract 
with  the  plaintiff's  assignor;  time  for  the  examination  to  proceed  to  be  fixed 
on  settlement  of  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis 
and  Sheam,  JJ.  Order  reversed,  without  costs,  and  motion  granted  to  the 
extent  stated  in  opinion.    Order  to  be  settled  on  notice. 

App.  Div.— Vol.  CLXXVm.        56 
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C.  C.  Duncan  Compakt,  Inc.,  a  Corporatioii,   Appellant,  v,  Hbusijet 
ft  CoMPAKT,  Ltd.,  a  Corporation,  Respondent. 

Appeal  by  the  plaintiff  from  so  muoh  of  an  order  of  the  Supreme  Court 
as  requires  it  to  serve  a  bill  of  particulars  stating  in  detail  the  amoimt  of 
damage  it  has  suffered  by  reason  of  its  claim  that  its  Imsiness  was  destroyed. 

Pbb  Curiam:  The  order  appealed  ftrom  is  modified  by  striking  oat  the 
following:  "  the  special  damage  alleged  to  have  been  sustained  by  the 
plaintiff,  stating  in  detail  the  amount  of  the  damage  plaintiff  has  safTered 
by  reason  <^  its  claim  that  its  business  was  destroyed,  and;"  and  as  so 
modified  affirmed,  with  ten  dollars  costs  and  disbursements  to  the  appellant, 
upon  the  ground  that  no  special  damages  are  alleged  so  far  as  concerns 
the  said  injuries  complained  of.  Present  —  Clarke,  P.  J.,  Scott,  Smith, 
Page  and  Davis,  JJ.  Order  modified  as  stated  in  opinion,  and  as  modified 
affirmed,  with  ten  dollars  costs  and  disbursements  to  appellant. 


K 


Ths  Pboplb  ov  thb  Statb  of  Nbw    York,  Respondent,    v.  Morbib 
Glbbksman,  Appellant. 

Crime  —  selling  indecent  literature. 

Appeal  from  a  judgment  of  the  Court  of  Special  Sessions  of  the  City  of 
New  York  convicting  the  defendant  of  a  violation  of  section  1141  of  the 
Penal  Law. 

Judgment  affirmed.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Smith  and  Davis,  JJ.;  Clarke,  P.  J.,  dissented. 

Clarkb,  p.  J.  (dissentiug) :  The  appellant  was  convicted  of  a  vioktion 
of  the  provisions  of  section  1141  of  the  Penal  Law  which  so  far  as  applicable 
is  as  follows:  "  1.  A  person  who  seUs,  lends,  gives  away  or  shows,  or  offers 
to  sell,  lend,  give  away,  or  show,  or  has  in  his  possession  with  intent  to 
sell,  lend  or  give  away,  or  to  show,  •  •  •  any  obscene,  lewd,  lascivious, 
filthy,  indecent  or  disgusting  book,  magazine,  pamphlet,  newspaper,  story 
paper,  writing,  paper,  picture,  drawing,  photograph,  figure  or  image,  or 
any  written  or  printed  matter  of  an  indecent  character;  •  •  *  is 
guilty  of  a  misdemeanor,  and,  upon  conviction,  shall  be  sentenced  to  not 
less  than  ten  da3rs  nor  more  than  one  year  imprisonment  or  be  fined  not  less 
than  fifty  dollars  nor  more  than  one  thousand  dollars  or  both  fine  and 
imprisonment  for  each  offense."  There  is  no  dispute  as  to  the  fact  that 
the  appellant  had  in  his  possession  with  intent  to  sell  the  book  in  evidence 
upon  which  the  information  was  founded.  There  is  no  doubt  that  the 
book  contains  filthy,  indecent,  disgusting  and  sacrilegious  matter.  If  we 
were  untrammelled  by  authoritative  decisions  of  the  court  of  last  resort 
I  would  have  no  hesitation  in  voting  to  affirm  this  judgment.  I  feel  bound, 
however,  to  subordinate  my  views  to  those  of  the  Court  of  Appeals  as 
expressed  in  People  v.  Eastman  (18S  N.  Y.  478).  In  that  case  thejUaa^t- 
ing  opinion  said:  "  If  this  paper  is  not  of  an  indecent  character  and  within 
the  prohibition  of  the  statute,  then  it  is  impossible,  as  I  think,  to  conceive 
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of  any  printed  matter  that  would  be.  It  woidd  seem  to  be  a  work  of 
supererogation  to  argue,  or  to  cite  authorities,  in  support  of  the  proposition 
that  a  writing  so  vile  and  nasty  as  this  appears  to  be  is  of  an  indecent 
character;  *  *  *."  In  reading  this  statute  there  may  be  some  danger 
of  falling  into  the  error  of  construing  "  indecent  *'  as  synonymous  with 
"  lewd,  lascivious,"  etc.,  used  in  connection  with  it,  but  an  examination 
of  the  language  of  the  section,  from  its  appearance  in  the  original  Ck>de 
of  I8S1  to  the  present  time,*  clearly  discloses  that  the  word  does  not 
necessarily  have  any  reference  to  morals.  The  prohibition  is  against  an 
**  obscene  or  indecent"  publication.  The  majority  of  the  court,  however, 
held  to  the  contrary,  saying:  "  The  court  is  of  opinion  that  the  publication 
set  forth  in  the  indictment  is  improper,  intemperate,  unjustifiable  and 
highly  reprehensible,  nevertheless,  it  is  not  '  indecent '  as  that  word  is 
employed  in  section  317  of  the  Penal  Code.  The  definitions  given  by  the 
standard  lexicographers  are  not  controlling  in  deciding  its  legal  signification; 
many  meanings  as  used  in  ordinary  conversation  are  aJso  irrelevant. 
*  *  *  It  is  clear  from  the  manner  in  which  the  Legislature  has  used 
the  word  '  indecent '  that  it  relates  to  obscene  prints  or  publications;  it  is 
not  an  attempt  to  regulate  manners,  but  it  is  a  declaration  of  the  penalties 
to  be  imposed  upon  the  various  phases  of  the  crime  of  obscenity.  The 
word  '  indecent '  is  used  in  a  limited  sense  in  this  connection  and  falls 
within  the  maxim  of  noscitur  a  8ociis"  In  concurring  Chief  Judge  Cullen 
said:  "  I  concur  in  the  opinion  of  the  majority  of  the  court,  that  the  article 
complained  of  does  not  fall  within  the  provisions  of  section  317  of  the 
Penal  Code,  under  which  the  defendant  was  indicted,  which  section  makes 
it  a  misdemeanor  to  sell,  give  away  or  show  any  '  obscene,  lewd,  lascivious, 
filthy,  indecent  or  disgusting  book,  paper  or  picture,'  etc.  *  *  *  That 
it  is  '  indecent '  from  every  consideration  of  propriety  is  entirely  clear, 
but  that  is  not  the  indecency  condemned  by  this  section  of  the  Code. 
The  preceding  section  punishes  indecent  exi)osure  of  person,  the  next  section 
the  sale  of  articles  for  indecent  or  immoral  use.  The  chapter  in  which] 
all  the  sections  are  foimd  is  entitled '  Indecent  exposures,  obscene  exhibitions,  I 
books  and  prints,  and  bawdy  and  other  disorderly  houses.'  From  the 
context  of  the  statute  it  is  apparent  that  it  is  directed  against  lewd, 
lascivious  and  salacious  or  obscene  publications,  the  tendency  of  which  is 
to  excite  lustful  and  lecherous  desire."  Peaple  v.  Eastman  does  not  seem 
to  have  been  questioned,  weakened  or  modified  by  any  subsequent  decision 
of  the  Court  of  Appeals.  It  is,  therefore,  as  I  view  it,  a  controlling  inter-  | 
pretation  of  the  section  imder  which  the  information  was  founded  and  the  ' 
appellant  convicted.  As  it  does  not  seem  to  me  that  the  book  in  question 
is  a  "  lewd,  lascivious  and  salacious  or  obscene  publication,  the  tendency 
of  which  is  to  excite  lustful  and  lecherous  desire  "  I  am  constrained  to 
vote  for  a  reversal. 

♦See  Penal  Code  (Laws  of  1881,  chap.  676),  $  317,  as amd.  by  Laws  of 
1884,  chap.  380;  Laws  of  1887,  chap.  692,  and  Laws  of  1900,  chap.  731; 
now  Penal  Law,  §  1141. —  [Rbp. 
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Loma  Eluabkth  Johnson,  Respondent,  v,  J.  Duncan  Dithhidob, 

Appellant. 

lAbd  —  campUnni  —  sufficiency. 

Api)eal  by  the  defendant  from  an  order  <^  the  Supreme  Court  denying 
his  motion  for  judc;ment  on  the  pleadings  consisting  of  a  oomplaint  and 
demurrer. 

Scott,  J.:  The  oomphunt  attempts  to  aet  forth  a  eause  of  action  for 
damages  for  a  libel.  The  libel  is  not  aet  forth  at  length,  but  it  is  alleged 
that  defendant  wrote  a  letter  making  certain  statements  concerning  the 
plaintiff.  These  statements  as  recited  in  the  complaint  are  not  libelous 
per  se,  but  plaintiff  attempts  to  sustain  the  compbiint  by  arguing  that  th^ 
were  calculated  to  injure  her  in  her  occupation  and  calling  which  is  that 
of  a  domestic  servant.  She  does  not,  however,  allege  that  the  libel  was 
published  of  and  concerning  her  in  her  business  or  occupation,  or  that  she 
has  suffered  special  damage  therefrom.  The  complaint  is  obviously  insof- 
ficient  and  the  defendant's  motion  shoidd  have  been  granted.  The  order 
appealed  from  is,  therefore,  reversed,  with  ten  dollars  costs  and  disburse- 
ments, and  the  motion  granted,  with  ten  dollars  costs,  with  leave  to  plaintiff 
to  amend  her  complaint  within  twenty  days  after  payment  of  aJl  costs. 
Clarke,  P.  J.,  Laughlin,  Davis  and  Sheam,  JJ.,  concurred.  Order  reversed, 
with  ten  dollars  costs  and  disbursements,  and  motion  granted,  with  ten 
dollars  costs,  with  leave  to  plaintiff  to  amend  on  payment  of  costs. 


Lamont  McLonaHUN,  Appellant,  v.  The  Citt  of  Nbw  York,  Respondent. 
Municipal  corporation  —  New  York  city  —  salary  of  derh. 

Appeal  from  an  order  sustaining  defendant's  demmrer  to  the  complaint, 
and  from  a  judgment  entered  thereon,  dismissing  the  complaint. 

Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Scott,  Dowling,  Smith  and  Davis,  JJ.;  Scott  and  Davis,  JJ., 
di^^ented. 

Scott,  J.  (dissenting):  Plaintiff  sues  for  salary  fk'om  September  1,  1902, 
to  March  23,  1904,  as  clerk  to  the  change  of  grade  damage  commission. 
The  facts  alleged  in  the  complaint  present  a  somewhat  unusual  emjee  as 
follows:  The  change  of  grade  damage  commission  was  created  by  chapter 
537  of  the  Laws  of  1893  for  the  purpose  of  passing  upon  the  daims  of 
certain  property  owners  in  the  twenty-third  and  twenty-fourth  wards  of 
the  city  of  New  York  who  had  suffered  damage  from  the  change  of  grades 
in  those  wards,  and  who  under  existing  laws  could  gain  no  relief  by  action. 
The  mayor  of  the  city  was  authorized  to  appoint  three  commissioners  to 
hear  such  claims,  and  the  corporation  counsel  was  directed  to  represent 
and  protect  the  interests  of  the  city.  The  commissioners  were  authorized 
and  empowered  to  appoint  a  clerk,  and  it  was  required  that  a  minute  book 
be  kept  containing  a  faithful  record  of  all  these  proceedings.  The  aet  was 
redrawn  and  re-enacted  as  chapter  567  of  the  Laws  of  1894.      In  this  act 
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the  power  of  the  commissioiiera  to  appoint  a  clerk  was  re-enaoted.  By 
section  6  of  the  latter  act  it  was  provided  that  the  awards  by  the  commis- 
sioners should  become  a  charge  against  the  city  and  shotdd  be  met  by  the 
issue  of  bonds.  It  was  further  provided  that  "  The  expenses  of  said 
oonmiission  and  the  fees  of  said  commissioners  shall  also  be  provided  for 
by  the  issue  of  hke  bonds."  The  fees  of  the  commissioners  were  fixed  by  the 
act.  As  to  the  other  expenses,  which  obviously  included  the  compensation 
of  the  clerk,  it  was  provided  that  '*A  properly  verified  voucher  shall  be 
filed  in  the  finance  department,  together  with  a  certificate  signed  by  said 
commissioners,  or  a  majority  of  them,  as  to  the  amount  of  the  other  expenses 
of  said  commissioners,  all  of  which,  including  said  compensation  to  the 
commissioners,  shall  be  payable  as  provided  in  section  six  of  this  act." 
($7.)  The  act  was  subsequently  amended  several  times,  but  none  of  these 
amendments  affect  the  questions  involved  in  this  appeal.  On  May  5, 
1893,  the  then  mayor  of  the  city  <^  New  York  appointed  three  conmus- 
sioners,  who  on  May  10, 1893,  appointed  plaintiff  clerk  to  said  commission, 
fixing  his  salary  at  $2,600  per  annum.  After  the  passage  of  the  act  of 
1894  the  mayor  reappointed  the  commissioners  and  the  latter  reappointed 
plaintiff  as  clerk  to  the  commission,  again  fixing  his  salary  at  $2,500  per 
annum.  As  vacancies  occurred  in  the  commission  by  death  or  resignation 
the  mayor  of  the  city  appointed  other  commissioners.  On  September  15, 
1902,  while  the  business  of  the  commission  still  remained  unfinished  and 
incomplete,  all  of  the  three  commissioners  resigned  and  no  new  commis- 
sioners were  appointed  imtil  March  23,  1904.  During  the  interregnum 
there  were  no  commissioners  in  office  to  sign  or  certify  a  voucher  or 
certificate  as  to  the  amount  due  plaintiff  for  salary  and  consequently  no 
certificate  or  voucher  could  be  filed  in  the  finance  department.  When  the 
commission  was  appointed  after  the  interregnum  on  March  23,  1904,  the 
plaintiff  presented  to  said  commissioners  a  proper  voucher  for  the  payment 
of  his  salary  ftrom  September  15,  1902,  and  requested  that  the  same  be 
signed  and  certified  to  the  comptroller,  but  the  commissioners  unreasonably, 
as  it  is  alleged,  refused  such  request.  Plaintiff  was  never  suspended,  dis- 
charged or  removed  from  the  position  of  clerk  of  said  commission,  no  charges 
of  any  kind  were  ever  preferred  against  him,  and  no  person  other  than 
he  performed  any  of  the  duties  of  such  position.  The  commission,  having 
finished  the  work  for  which  it  was  created,  adjourned  sine  die  on  May  31, 
1914.  The  plaintiff  has  been  paid  all  the  salary  ftom  the  date  of  his  appoint- 
ment down  to  September  1,  1902,  and  from  March  23,  1904,  down  to  the 
date  when  the  commission  ceased  to  exist.  This  action  is  for  his  salary 
during  the  interregnum  when  there  were  no  commissioners  in  office.  It  is 
shown  by  the  complaint  that  in  1899  the  position  of  clerk  of  said  commission 
was  duly  classified  by  the  municipal  civil  service  commission  under  the 
provisions  <^  chapter  370  of  the  Laws  of  1899,  known  as  the  White  Civil 
Service  Law,  and  was  placed  in  one  of  the  competitive  classes.  The  principal 
objeotioa  which  is  urged  in  support  of  the  demurrer  is  that  under  the  terms 
of  the  act  creating  the  change  of  grade  damage  commission  it  was  made  a 
condition  precedent  to  the  pa3rment  of  any  of  the  expenses  of  the  Gommission 
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that  there  should  be  filed  in  the  finance  department  a  properiy  verified 
voaehsr  together  with  a  oertifieate  signed  by  the  commissioners  or  a 
majority  of  them,  whereas  the  complaint  exfMressly  shows  that  this  has  not 
been  done.  In  my  opinion  this  objection  is  answered  by  the  case  of 
Damdaon  ▼.  ViUoife  of  Whiie  Plains  (197  N.  Y.  266).  That  action  arose 
out  <^  a  contract  for  furnishing  a  pumping  engine  purchased  by  the  water 
commissioners  for  the  use  <^  the  village.  By  the  terms  of  the  act  under 
which  the  commissioners  acted  it  was  provided  that  the  money  necessary 
to  meet  the  expenses  of  the  commission  shoidd  be  raised  by  the  sale  of  bonds 
and  that  payments  shoidd  be  made  upon  accounts  and  bills  presented  and 
duly  audited  and  certified  by  the  commission.  The  plaintiff,  Davidson, 
requested  the  water  commissioners  to  audit  and  certify  his  bill,  but  they 
refused  to  do  so,  whereupon  he  sued  the  village,  and  was  met  by  the  same 
objection  which  is  urged  here,  that  his  bill  had  not  been  audited  and  certified 
as  required  by  the  statute.  This  objection  was  overruled  by  the  Court  of 
Appeals.  In  the  course  of  his  opinion  Chief  Judge  Cullen,  who  wrote  for  the 
court,  said:  *'  Though  it  was  the  duty  of  the  plaintiff  in  the  first  instance, 
to  apply  to  the  board  of  water  conunissioners  to  audit  and  certify  his 
claim,  upon  their  refusal  to  comply  with  the  demand  he  was  not  restricted 
to  proceedings  against  the  commissioners  by  mandamus.  It  may  be 
questioned  whether  mandamus  would  lie  in  case  the  claim  was  in  dispute. 
However  this  may  be,  such  refusal  would  give  a  right  of  action  against 
the  village  itself."  This  case  has  recently  been  dted  and  followed  by  the 
Federal  Circuit  Court  of  Appeals  in  this  circuit.  (American  Pipe  A 
Construction  Co.  v.  Westchester  County,  225  Fed.  Rep.  947,  952.)  It 
is  true  that  in  the  oases  above  cited  the  claims  were  for  work  done  and 
materials  furnished  under  contracts,  while  the  present  case  is  for  salary, 
but  I  am  unable  to  perceive  that  this  makes  any  difference.  All  are  alike 
claims  against  the  municipality  incurred  by  a  commission  authorised  to 
incur  them.  In  the  course  of  his  opinion  in  the  Davidson  case  Chief  Judge 
Cullen  points  out  the  dear  distinction  between  a  case  like  that  which  he  was 
then  considering  and  cases  like  Dannat  v.  Mayor  (66  N.  Y.  585)  and  Swift 
V.  Mayor,  etc  (83  id.  528)  which  are  much  relied  upon  by  the  respondent. 
In  each  of  these  cases  the  department  or  instrumentality  incurring  the 
obligation  was  itself  charged  with  the  duty  of  making  disbursements,  the 
sole  duty  of  the  city  being  to  furnish  it  with  the  fund  out  of  which  the 
payment  was  to  be  made.  The  same  distinction  applies  to  FiddUy  A  Deposit 
Co,  V.  CUy  of  New  York  (108  App.  Div.  263).  In  the  present  case  the  act 
under  which  the  change  of  grade  damage  commission  acted  expressly  provides 
that  the  awards  and  expenses  of  the  commisdon  should  be  "  a  charge 
against"  the  dty.  The  court  at  Special  Term  recognized  the  force  of 
the  Daoidson  case,  but  deemed  it  inapplicable  because  the  commisdoners 
were  not  agents  of  the  city.  I  am  not  impressed  with  the  force  of  this 
distinction.  They  certainly  were  city  of&cers  as  much  as  and  in  the  same 
way  that  the  members  of  the  Court  of  Claims  are  State  of&cers.  They  were 
appointed  by  the  mayor;  paid  out  of  the  city  treasury  and  authorized  to 
incur  expenses  which  became,  by  law,  a  charge  against  the  dty.    For  the 
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<  purpoae  of  inourrinc:  such  expenses  they  were  certainly  agents  of  the  dty. 

i  Nor  is  it,  as  I  consider,  an  objection  to  plaintiff's  right  to  recover  that  he 

t  does  not  allege  that  the  manioipal  civil  service  commission  had  not  certified 

on  a  pa3rroll  bearing  his  name  that  he  had  "  been  appointed  or  employed  or 
I  promoted  in  pursuance  of  law  and  of  the  rules  made  in  pursuance  of  law." 

>  The  requirement  for  saoh  a  certificate  is  first  found  in  chapter  370  of  the 

t  Laws  of  1899.  *    Plaintiff  had  been  appointed  long  before  that  act  was  passed 

f  and  no  such  certificate  was  required  in  his  case.     (People  ex  rd.  Wilson 

\  V.  Knox,  45  App.  Div.  537, 542.)    The  question  remains  whether  plaintiff 

I  continued  to  hold  ofAoe  during  the  interregnum  of  the  conmiission.    I 

think  he  did.    His  of&ce  was  created  and  recognized  by  statute.    He  was 
i  not  the  appointee  of  any  particular  commissioner,  nor  were  his  duties 

confined  to  such  as  might  be  required  <A  him  by  any  particular  commia- 
sioner.  He  was  derk  to  the  commission  as  a  body,  and  unless  removed, 
he  remained  clerk  to  the  commission  no  matter  how  often  its  membership 
changed.  During  the  interregnum  while  there  were  no  commissioners  the 
office  of  the  commission  survived  and  the  vacancies  might  have  been  filled 
at  any  moment.  It  may  readOy  be  assumed  that  even  during  the  interreg- 
num there  may  have  been  clerical  duties  to  be  performed  by  the  clerk. 
The  conmiission  had  offices  and  records  and  some  one  should  have  been 
in  charge.  Such  duties  woidd  have  been  appropriate  for  the  clerk.  It 
flrequently  happens  in  public  life  that  an  office  becomes  vacant  and  remains 
so  for  a  longer  or  shorter  period,  but  it  has  never,  so  far  as  I  am  aware, 
been  held  that  the  pennanent  subordinates  in  such  an  office  are  ipso  ftuAo 
removed  from  office  during  the  vacancy.  Of  course  positions  which  bear 
a  purely  personal  relation  to  the  appointing  power  fall  when  that  power 
ceases  to  hold  office,  but  that  is  not  this  case.  The  order  and  judgment 
appealed  from  should  be  reversed,  with  costs  and  disbursements,  and  the 
demurrer  overruled,  with  costs,  with  leave  to  defendant  to  withdraw  the 
demurrer  and  answer  over  within  twenty  days  on  payment  of  all  costs. 
Davis,  J.,  concurred. 


RuBBBLL  S.  Wolfe,  Appellant,  v.  Frederick  G.  Miller,  Respondent. 
Attorney  —  professional  services  —  hill  of  particvlars. 

Appeal  ttom  certain  portions  of  an  order  of  the  Supreme  Court,  as 
resettled,  directing  the  plaintiff  to  serve  a  bill  of  particulars. 

DowuNo,  J.:  This  action  is  brought  to  recover  the  sum  of  $3,434.50 
for  professional  services  rendered  by  plaintiff,  (an  attorney)  to  defendant, 
in  the  prosecution  of  an  action  to  obtain  the  reconveyance  to  defendant 
of  certain  real  property  theretofore  conveyed  by  him  to  his  wife;  and  for 
the  services  of  counsel  and  the  disbursements  made  therein.    As  the  answer 

*See  Civil  Service  Law  (Qen.  Laws,  chap,  3;  Laws  of  1899,  chap.  370), 
§  19;  now  Civil  Service  Law  (Consol.  Laws,  chap.  7;  Laws  of  1909,  chap. 
15),  §  20,  as  amd.  by  Laws  of  1909,  chap.  240,  and  Laws  of  1914,  chap. 
67.—  [Rep. 
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of  the  defendant  does  not  deny  the  retainer  by  him  of  plainta£F  in  bis 
professional  oapadty  to  oommence  and  proeeoute  the  action  in  question, 
there  is  no  reason  for  directing  plaintiff  to  furnish  the  partioolars  of  his 
retainer  and  employment  by  defendant  and  the  requirement  that  plaintiif 
furnish  the  particulars  numbered  I  and  II  is,  therefore,  reversed.  As  to 
the  items  embraced  in  the  subdivision  marked  III,  plaintiff  has  already 
furnished  the  name  of  the  counsel  whose  services  were  obtained  for  the 
trial  of  the  action,  but  he  should  give  the  reasonable  value  of  the  Bervices 
rendered  by  such  oounseL  As  the  services  claimed  to  have  been  rendered 
by  plaintiff  were  all  in  a  single  action,  which  is  suficientiy  set  forth  in  the 
complaint,  and  for  the  single  specific  purpose  of  obtaining  a  reconveyance 
<^  a  definite  parcel  of  real  estate,  defendant  is  not  entitied  to  the  items 
called  for  by  subdivisions  IV  and  V.  Plaintiff  has  already  furnished  an 
itemised  bill  of  the  disbursements  made  by  him  and  does  not  appeal  from 
the  direction  that  he  furnish  same  as  required  by  subdivision  VI.  As 
plaintiff  alleges  in  his  complaint  that  no  part  of  his  bill  has  been  paid  by 
defendant,  and  there  is  no  defense  of  payment  in  whole  or  in  part,  the 
plaintiff  should  not  be  required  to  furnish  the  items  called  for  by  the  latter 
part  of  said  subdivision.  The  order  appealed  from  will,  therefore,  be 
modified  by  requiring  plaintiff  to  furnish  only  a  statement  of  the  reasonable 
value  of  the  services  rendered  by  the  trial  counsel  and  as  so  modified, 
it  is  afOrmed,  with  ten  dollars  costs  and  disbursements  to  appellant 
Clarke,  P.  J.,  Scott,  Smith  and  Davis,  JJ.,  concurred.  Order  modified  as 
stated  in  opinion,  and  as  modified  afOrmed,  with  ten  dollars  costs  and  dis- 
bursements to  appellant.     Order  to  be  settled  on  notice. 


Kathebinb  Hoban,  as  Administratrix,  etc..   Respondent,  o.  Albbbt  H. 

Habtorf,  Appellant. 

Appeal  ftom  a  judgment  of  the  Supreme  Court  entered  upon  the  verdict 
of  a  jury  and  also  from  an  order  denying  a  motion  for  a  new  trial 

Judgment  and  order  afBrmed,  with  costs.  No  opinion.  Present  — 
Claxke,  P.  J.,  Laughlin,  Dowling,  Davis  and  Sheam,  JJ.;  Clarke  P.  J.,  and 
Dowling,  J.,  dissented. 

DowuNQ,  J.  (dissenting):  I  dissent  ftom  the  afOrmance  of  the  judgment 
upon  the  ground  that  the  plaintiff  did  not  rely  upon  the  admission  of  the 
defendant's  answer  as  to  his  duty  of  keeping  the  ramp  in  repair,  but 
introduced  the  license  in  evidence,  and  that  from  said  license,  as  matter 
of  law,  the  defendant  was  not  charged  with  the  duty  of  keeping  in  condition 
the  ramp  or  approach;  upon  the  further  ground  that  it  was  error,  in  the 
then  condition  of  the  proof,  to  refuse  the  motion  to  conform  the  pleadings 
to  the  proof  at  the  dose  of  the  defendant's  case;  and  upon  the  ground  that 
it  was  prejudicial  error  to  decline  the  request  of  the  defendant's  counsel 
to  charge  that  the  same  degree  and  measure  of  care  in  the  maintenance 
of  the  runway  was  required  of  the  defendant  as  would  be  required  of  a 
municipality  in  its  maintenance  of  highways.  For  these  reasons  I  am  in 
favor  of  a  reversal  and  a  new  trial.     Clarke,  P.  J.,  concurred. 
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Max  Rajxt,  Respondent,  v.  Gbbblby  Squabb  Hotbl  Company,  Appel- 
lant.—  Jud^^ment  and  order  affirmed,  with  costs.  Present  —  Clarke,  P.  J., 
Laufifhlin,  Dowling,  Smith  and  Davis,  JJ. 

EuGBNB  HiGQiNS,  Appellant,  v.  Thb  Cabtbb's  Ink  Company,  Respond- 
ent.—  Jud^^ent  and  order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Davis,  JJ. 

Isaac  Lbvinson,  Resi>ondent,  v.  Cbawfobd's  Tbansfbb  and  Others, 
Impleaded  with .  Mabkus  Schnubmachbb  and  Another,  Appellants. — 
Jud^^ent  and  order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Smith  and  Davis,  JJ. 

Maby  F.  Mttbphy  and  Others,  Appellants,  v.  Gbobqe  E.  Mackby  and 
Others,  Respondents,  Impleaded  with  Emily  Obbbhblman,  Appellant. — 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Smith  and  Davis,  JJ. 

HiTDSON  Building,  Appellant,  v.  Compagnib  Gbnbbalb  Tbansat- 
lantiqub,  Respondent. —  Judgment  and  order  affirmed,  with  costs.  No 
opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Davis,  JJ. ; 
Clarke,  P.  J.,  dissented. 

Mabt  T.  Palma,  Appellant,  v.  The  Town  of  Nobth  Hbmpstbad, 
Respondent.  Waltbb  W.  Hoffman  v.  The  Town  of  Nobth  Hbmp- 
STBAD. —  Judgments  and  orders  affirmed,  with  costs.  No  opinion.  Pres- 
ent —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Davis,  JJ. 

Ambbican  Bill  Posting  Company,  AppeUant,  v.  John  H.  Spbingeb 
and  Others,  Respondents. —  Judgment  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Davis,  JJ. 

Mattbice  S.  Webkbb,  Respondent,  v.  John  Baldwin  Hand,  AppeUant. — 
Judgment  and  order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Scott,  Dowling,  Smith  and  Davis,  JJ. 

The  Bbadfobd  Company,  Respondent,  v.  Jambs  H.  Dunn,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements,  with 
leave  to  defendant  to  withdraw  demurrer  and  answer  on  payment  of 
costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Scott,  Dowling,  Smith  and 
Davis,  JJ. 

H.  Clay  Howabd,  Respondent,  v.  Edwabd  N.  Bbeitunq  and  Others, 
Copartners,  etc.,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements,  with  leave  to  defendants  to  withdraw  demurrer  and  answer 
on  payment  of  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Scott,  Dowl- 
ing, Smith  and  Davis,  JJ. 

MoBBis  RiNOULBSCTT,  au  Infant,  by  Hyman  Ringulesctt,  His  Guardian 
ad  litem.  Appellant,  v.  Geobgb  W.  Linch,  as  Receiver  of  the  Second 
Avenue  Railroad  Company,  Respondent.  Hyman  Rinottlbsctt,  Appellant, 
V.  Geobgb  W.  Linch,  as  Receiver  of  the  Second  Avenue  Railroad  Com- 
pany, Respondent. —  Judgments  and  orders  afitened,  with  costs.  No  opin* 
ion.    Present — Clarke,  P.  J.,  Scott,  Dowling,  Smith  and  Davis,  J  J. 

Mobbis  Ringulbscu,  an  Infant,  by  Hyman  Ringulbscu,  His  Guardian 
ad  Litem,  Appellant,  v.  John  Bbavbb,  as  Receiver  of  the  Second  Avenue 
Railroad  Company,   Respondent.     (2  cases.)  —  Order  affirmed,  with  ten 
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dollars  costs  and  disbursements.    No  opinion.    Present  —  Clarke,  P.  J., 
Soott,  Dowling,  Smith  and  Davis,  JJ. 

RuFus  M.  OvBBLANDBB,  Appellant,  v.  HoLBBOoK,  Cabot  and  Rozjjns 
CoBPOBATiON,  Respondent. —  Judgment  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Scott,  Dowling,  Smith  and  Davis,  JJ. 

The  Pboplb  of  thb  Statb  of  New  Tobk,  Respondent,  v.  Hbnbt  Wong, 
Appellant. —  Judgment  affirmed.  No  opinion.  Present  —  Clarke,  P.  J., 
Scott,  Dowling,  Smith  and  Davis,  JJ. 

Solomon  Weinhandlbb,  v.  Pebbt  Lobwbnthal  and  Another. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Scott,  Dowling, 
Smith  and  Davis,  JJ. 

In  the  Matter  of  Emanttbl  J.  LnriNQSTON. —  Referred  to  Hon.  fi.  A. 
Oildersleeve,  official  referee.  Order  to  be  settled  on  notice.  Preaont  — 
Clarke,  P.  J.,  Scott,  Dowling,  Smith  and  Davis,  JJ. 

In  the  Matter  of  Michael  O.  Rini. —  Supplementary  charges  retored 
to  Hon.  H.  A.  Gildersleeve,  official  referee.  Order  to  be  settled  on  notice. 
Present  —  Clarke,  P.  J.,  Scott,  Dowling,  Smith  and  Davis,  JJ. 

A.  W.  McLauqhun  &  Company,  Respondent,  v.  The  Southkbn 
Hotel  Company,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Davis  and  Sheam,  JJ. 

Ethel  S.  Shaw,  Appellant,  v.  Ralph  Davis,  Respondent. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Pres- 
ent—  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 

Michael  J.  Mubbay  and  Another,  as  Executors,  etc.,  Appellants,  v. 
Fbbdebick  Willenbbock,  Respondent,  Impleaded  with  Others. —  Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  denied, 
with  ten  dollars  costs,  on  the  ground  that  no  copy  of  the  proposed  answer 
was  served  with  the  moving  papers,  with  leave  to  defendant  to  renew  as 
stated  in  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and 
Sheam,  JJ. 

Mybtlb  Hublock,  Appellant,  v.  Case  Hotel  Company,  Inc.,  and 
Another,  Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Davis  and  Sheam,  JJ. 

Sidney  Ash,  Respondent,  v.  United  Toilet  Goods  Company,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.    Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 

Mabietta  Windbam,  as  Administratrix,  etc.,  Re6i>ondent,  v.  Bbooklyn 
Daily  Eagle,  Appellant. —  Order  reversed,  with  ten  dollars  costs  and 
disbursements,  and  motion  granted,  with  ten  dollars  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 

Abbaham  Fbankenbebg,  Appellant,  v.  Simon  Spiegel  and  Another, 
Respondents. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and 
Sheam,  JJ. 

Clabence  D.  Levey,  Respondent,  v.  Edmund  R.  Dodge,  Appellant. — 
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Order  afitened,  with  ten  dollars  oosta  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 

The  Pboplb  of  ths  Statb  of  Nbw  Tobk  v.  Andbbw  Bbbslin. — 
Motion  granted.  Present  —  Clarke,  P.  J.,*  Laughlin,  Dowling,  Davis  and 
Sheam,  JJ. 

Thb  Pboplb  of  thb  Statb  of  Nbw  Yobk  v.  Jambs  Flanagan. —  Motion 
granted  unless  appellant  oomplies  with  terms  of  order.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 

Joshua  Silvbbstbin  v.  Standabd  Accidbnt  Insubancb  Company. — 
Motion  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Davis  and  Sheam,  JJ. 

Chablbs  Robbnbbbq  v.  Habbt  Schwbitzbb. —  Motion  granted,  with 
ten  doUars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  DowHng,  Davis  and 
Sheam,  JJ. 

Anna  Fox  v.  Louis  Cohbn. —  Motion  denied.  Present  —  Clarke,  P.  J., 
Laughlin,  DowUng,  Davis  and  Sheam,  JJ. 

Gbobqb  W.  Dbnnbdt  v.  L  Sbth  Hibbch. —  Motion  granted  with  ten  dol- 
lars costs.   Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 

EuDOBA  S.  Van  Hobn  v.  Fbank  M.  Van  Hobn. —  Motion  granted,  with 
ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and 
Sheam,  JJ. 

Watbbbuby  Wallacb  Company  v.  Jambs  R.  G.  Ivby. —  Applications 
granted.  Orders  signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Davis  and  Sheam,  JJ. 

Chablbs  H.  Clabkb  v.  Mobblbach  Salbs  Company. —  Application 
denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 

EuQBNB  A.  Eohut  v.  Abbaham  Schoob. —  Application  denied,  with 
ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin, 
DowHng,  Davis  and  Sheam,  JJ. 

Ibabblla  V.  Hall  v.  Chbibtian  Dilo. —  Application  denied,  with  ten 
dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling, 
Davis  and  Sheam,  JJ. 

John  J.  McAulitf  v.  Unitbd  Fbuit  Company,  John  J.  MgAuliff 
V.  Bbadlby  W.  Palmbb. —  Application  granted.  Orders  signed.  Pres* 
ent  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 

Louis  A.  Isbabl  v.  David  Uhb  and  Another. —  Application  denied, 
with  ten  doUars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Davis  and  Sheam,  JJ. 

Abbaham  Bibnbnzucht  v.  Isabbl  Andbbson. —  Application  denied, 
with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Davis  and  Sheam,  JJ. 

Sdcth  Avbnxtb  Rbalty  Company  v.  M.  Zbilbb  &  Company.  (2 
cases.) — Applications  denied,  with  ten  dollars  costs.  Orders  signed. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 

Sbymoub  Sandbowitz  v.  Samubl  Stbxtlowitz. —  Application  denied, 
with  ten  doUars  costs,  and  stay  vacated.  Order  signed.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 
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Lbo  Stbin  and  Others  v.  CraiacAL  Impobtino  and  Manutactubikg 
CoMPANT. —  Motion  denied,  with  ten  dollars  costs.  Present  —  darke, 
P.  J.,  Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 

Eluabbth  Caabt  y.  Minbbya  B.  Tolbb. —  Motion  denied,  with  ten 
dollars  oosts.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and 
Sheam,  JJ. 

Hbnbt  F.  WoLiT  and  Another  v.  A.  Lantbbnibb  and  Another. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Do^dingr, 
Davis  and  Sheam,  JJ. 

Jambs  Fat  v.  Tbb  Hbbald  Company. —  Motion  granted  to  extent 
stated  in  order  and  in  other  respects  denied,  without  oosts.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 

Intbbbtatb  Chbmical  Company  v.  Jambs  B.  DtncB. —  Motion  for 
resettlement  granted.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis 
and  Sheam,  JJ. 

Rocco  RoscALZo  V.  Palis ADB  Rbaltt  and  Amusbmbnt  Company. — 
Motion  granted  and  stay  vacated.  Order  to  be  settled  on  notice.  Pres- 
ent —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 

Jacob  Schbbb  v.  Schbbb  Ginbbbbq  Company. —  Motion  denied,  with 
ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and 
Sheam,  JJ. 

Fbancbs  Stbin  v.  Gbobob  L.  Lyon. —  Motion  granted.  Order  to  be 
settled  on  notice.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and 
Sheam,  JJ. 

William  R.  Montoombby  v.  Wilson  M.  Shbab. —  Motion  granted, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis 
and  Sheam,  JJ. 

JoBBPH  S.  Lbsbbb  v.  Intbbnational  Tbust  Company. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Scott,  Dowling,  Smith 
and  Davis,  JJ. 

JoBBPHiNB  GuNTZBB  V.  TiMQTHY  Hbaly. —  Motion  denied,  with  ten 
dollars  costs. 

In  the  Matter  of  Edwabd  Hebbman. —  Motion  denied.  Order  to  be 
settled  on  notice.    Present  —  Clarke,  P.  J.,  Laughlin,  Scott  and  Page,  JJ. 

Thb  Pboplb  op  thb  Statb  of  New  Yobk,  Respondent,  v.  John 
Pbllbtibb,  Appellant. —  Judgment  affirmed.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and  Sheara,  JJ. 

Mabtha  Thobman,  Respondent,  v.  United  Mbb chants  Realty  and 
Impbovbment  Company,  Appellant. —  Judgment  and  order  affirmed,  with 
oosts.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis 
and  Sheam,  JJ. 

DoBMAN  L.  Obmsby,  Respondent,  v.  Hilltop  Automobilb  Station, 
Inc.,  Appellant. —  Determination  affirmed,  with  costs.  No  opinion.  Pres- 
ent —  Clarke,  P.  J.,  Laughlin,  Dowling  and  Davis,  JJ. 

In  the  Matter  of  the  Application  of  The  City  of  New  Yobk,  Respondent, 
Relative  to  Acquiring  Title,  etc.,  to  the  Lands,  etc..  Required  for  the 
Opening  and  Extending  of  Zerega  Avenue,  from  Castle  Hill  Avenue  at  or 
near  Hart's  Street  to  Castle  Hill  Avenue  at  or  near  West  Farms  Road, 
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Being  the  Whole  Length  of  Zerega  Avenue  (Including  Avenue  A  and  Green 
Lane),  in  the  Twenty^ourth  Ward,  Borough  of  The  Bronx,  City  of  New 
York,  as  Amended,  etc.  Bronx  Qas  &  Eleotrio  Company,  Appellant; 
RoBBBT  J.  TuBNBULL  and  Others,  Resi>ondentB. —  Order  affirmed,  with 
ten  dollars  oosts  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 

Nannib  Lbwib,  Appellant,  v.  Josbph  Mobris,  Respondent. —  Judgment 
and  order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 

Emil  Kaufmann,  Respondent,  v.  Holzman,  Cohbn  &  Company,  Inc., 
Appellant. —  Judgment  affirmed,  with  oosts.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 

Frank  H.  Kennt,  Appellant,  v.  Habbt  R.  Stbwabt,  Respondent, 
Impleaded  with  Another. —  Judgment  and  order  affirmed,  with  costs.  No 
opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and  Sheam, 
JJ.;  Clarke,  P.  J.,  and  Davis,  J.,  dissented. 

Mblvin  W.  Esbb,  Respondent,  v.  Abtbmas  Wabd,  AppeUant. —  Judg- 
ment and  order  affirmed,  with  oosts.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Davis  and  Shearn,  JJ. 

Nbw  Tork,  Wbstchbstbb  and  Boston  Railway  Company,  Appellant, 
V.  The  City  of  Nbw  Tork,  Respondent. —  Judgment  affirmed,  with  costs. 
No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and 
Sheam,  JJ. 

In  the  Matter  of  the  Estate  of  Harribt  QxniCBY,  Deceased.  William 
QxnMBY,  as  Executor,  etc.,  of  Ursula  M.  Quimby,  Deceased,  Appellant; 
John  A.  Slbichbr,  Executor,  etc.,  of  Harribt  Quimby,  Deceased,  Respond- 
ent.—  Decree  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Smith  and  Page,  JJ. 

Hbnby  Wbbbr,  Respondent,  v.  Thb  City  op  Nbw  Tork,  Appellant. — 
Judgment  reversed,  new  trial  ordered,  costs  to  appellant  to  abide  event, 
on  the  ground  that  the  finding  that  the  plaintifF  was  tree  from  contributory 
negligence  is  against  the  weight  of  evidence.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Smith  and  Page,  JJ.;  Smith,  J.,  dissented. 

MiNNiB  Stamp,  Respondent,  v.  Eighty-sixth  Strebt  Amusbmbnt  Com- 
pany, Appellant. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

Hblbn  Humphrbys  Jonbs,  Appellant,  v.  Humphrbys'  Hombopathic 
Mbdicinb  Company  and  Others,  Respondents. —  Judgment  affirmed,  with 
costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and 
Page,  JJ. 

Saddd  Todd,  Appellant,  v.  Intbrbobouqh  Rapid  Transit  Company, 
Respondent. —  Judgment  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

William  Slaviz,  as  Administrator,  etc..  Respondent,  v.  Thb  Nbw  York 
Cbntral  and  Hudson  Rivbr  Railroad  Company,  Appellant. —  Judgment 
and  order  affirmed,  with  costs.     No  opinion.    Plreaent  —  Soott»    Laughlin, 
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Smith,  Page  and  Sheam,  JJ.;  Page,  J.*  dissented  on  the  ground  that  neither 
the  employer  nor  the  emplojree  was  engaged  in  interstate  oonmieroe  at 
the  time  of  the  aeoident. 

EIatb  Maddbn,  Appellant,  y.  Anna  Eusabbth  Schloffsl  and  Othen, 
Respondents. —  Judgment  affirmed,  with  oosts.  No  opinion.  Present  — 
Soott,  Laughlin,  Smith,  Page  and  Sheam,  JJ. 

In  the  Matter  of  the  Applioation  of  the  Manhattan  Railway  Compant, 
Appellant,  v.  Maris  Rbichb,  Respondent,  ReLative  to  Acquiring  Title  to 
Certain  Real  Property  Located  in  the  City  and  County  of  New  York. — 
Judgment  affirmed,  with  costs.  No  opinion.  Present  —  Scott*  Laughlin, 
Smith  and  Page,  JJ. 

William  A.  Mallbtt,  Appellant,  v.  William  A.  Prbndbbqabt,  as 
ComptroUer  of  the  City  of  New  York,  and  Another,  Respondents. —  Judg- 
ment affirmed,  with  costs.  No  opinion.  Present  —  Scott,  Laughlin,  Smith, 
Page  and  Sheam,  JJ. 

John  F.  Kaisbb  and  Another,  Appellants,  v.  Ellbn  Mabt  Pabkbr 
and  Another,  as  Executors,  etc.,  Respondents. —  Judgment  affirmed,  with 
costs.    No  opinion.    Present  —  Scott,  Laughlin,  Smith,  Page  and  Sheam,  JJ. 

Abraham  Bbrzin,  Respondent,  v.  Jacob  Polonskt,  Appellant. —  Judg- 
ment and  order  affirmed,  with  costs.  No  opinion.  Present  —  Scott, 
Laughlin,  Smith,  Page  and  Sheam,  JJ. 

WiLUAM  Randolph  Heabst,  Respondent,  v.  Thb  Associatbd  Press, 
Appellant. —  Judgment  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

Thb  Peoplb  of  the  Statb  of  New  Yobk,  Respondent,  ▼.  Onwabd 
CoNSTBUcnoN  Company,  a  Foreign  Corporation,  Appellant. —  Judgment 
affirmed.  No  opinion.  Present  —  Cbrke,  P.  J.,  Laughlin,  Scott,  Smith 
and  Page,  JJ. 

William  Btbbs,  Appellant,  y.  Flushoyalve  Company,  Respondent. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements,  with  leave  to 
plaintiff  to  amend  on  payment  of  costs.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

Josb  Santiago,  Respondent,  v.  SoTrrHBBN  Pacific  Company,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Ptosent  — 
Clarke,  P.  J.,  Laughlin,  Scott  and  Smith,  JJ. 

The  Pbople  of  the  State  of  New  York,  Resi>ondent,  ▼.  John  D. 
Antonopulos,  Appellant. —  Judgment  affirmed.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  y.  Charles 
Smith,  Appellant. —  Judgment  affirmed.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

The  People  of  thb  State  of  New  Yobk,  Respondent,  y.  Gbbtbudb 
L.  Zabriskie,  Appellant. —  Judgment  affirmed.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

Frank  R.  Lang,  Respondent,  y.  William  R.  Harrison,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinioiu 
Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  DaYis,  JJ. 
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Thb  Pboplb  of  thb  Statb  of  Nbw  Tobk  ex  reL  C.  Rockland  Ttng, 
Appellant,  v.  William  A.  Prbndbbqast,  as  Comptroller  of  the  City  of 
New  York,  and  Others,  Respondents. —  Order  a£Srmed,  with  ten  dollars 
oosts  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Soott, 
Smith,  Page  and  Davis,  JJ. 

Euzabbth  C.  Bioos,  Appellant,  v.  Mabia  D.  Clapbattlb,  Respondent. — 
Order  reversed,  with  ten  dollars  oosts  and  disbursements,  and  motion  denied, 
with  ten  dollars  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Soott,  Smith, 
Page  and  Davis,  JJ. 

In  the  Matter  of  the  Estate  of  Fbank  E.  Watbbb,  Deceased.  Wiluam 
H.  Watbbs,  Appellant;  Gbrtrudb  W.  Blakb  and  Others,  Respondents. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Soott,  Smith,  Page  and  Davis,  JJ. 

Wiluam  J.  Sbhth,  as  Special  Administrator,  etc..  Appellant,  v.  Statbn 
Island  Land  Company  and  Others,  Respondents,  Impleaded  with  Others. 
National  Sttbbtt  Company,  Appellant. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Scott, 
Smith,  Page  and  Davis,  JJ. 

In  the  Matter  of  the  Application  of  J.  B.  Gbbbnhttt  &  Company,  Private 
Bankers,  Appellant,  in  Connection  with  the  Voluntary  Liquidation  of  Its 
Business,  for  the  Return  of  Securities  Deposited  with  the  Superintendent 
of  Banks  6l  the  State  of  New  York,  Respondent,  and  the  Transfer  to  Said 
Superintendent  of  the  Deposits  Held  by  It. —  Order  affirmed,  with  ten 
dollars  oosts  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J., 
Scott,  Smith,  Page  and  Davis,  JJ.;  Smith,  J.,  dissented. 

In  the  Matter  of  the  Probate  of  a  Paper  Propounded  as  the  Last  Will 
and  Testament  of  Maby  Swbeny,  Deceased.  Dennis  Swbeny,  Appellant; 
Mabgabbt  Swbeny,  Respondent. —  Order  affirmed,  with  ten  dollars  oosts 
and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Scott,  Smith, 
Page  and  Davis,  JJ. 

Angia  p.  Capbs,  Respondent,  v.  Wiluam  P.  Capbs,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Pros* 
ent  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

KiTTANNiNG  Facb  Bbick  Company,  Inc,  Respondent,  v.  Lawbbngb 
B.  Pbabt,  Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and 
Davis,  JJ. 

Thb  Bbadfobd  Company,  Respondent,  v.  Jambs  H.  Dunn,  Defendant* 
Frank  Chablbs  Strttdwick,  Appellant. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J.,  Scott, 
Smith,  Page  and  Davis,  JJ. 

In  the  Matter  of  the  Estate  of  Frederick  a  Catherine  Haaq,  Deceased. 
Stephen  Wenzbl  and  Others,  Appellants;  Edward  A.  Acker,  as  Executor, 
etc.,  Re6i>ondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.    Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  J  J. 

MiNNiB  F.  HiRSCH,  Appellant,  v.  Alexander  H.  Ebickbon,  Respond- 
ent.—  Order   affirmed,   with   ten   dollars   costs  and  disbursements,   with 
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directions  to  plaintiff  as  stated  in  order.    No  opinion.    Present  —  Clarka, 
P.  J.,  Soott,  Smith,  Page  and  Davis,  JJ. 

WiLUAU  G.  Philups,  Respondent,  y.  Bonn  Brothbbs  Compamt,  Appel- 
lant.—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.    Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

In  the  Matter  of  the  Application  of  Nanct  M.  Sanborn,  Respondent, 
to  Punish  Edward  S.  Barbbr,  Appellant,  for  Contempt  of  Court,  eto. 
(2.  cases.)  —  Orders  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.  Date  of  hearing  before  referee  to  be  fixed  on  settlement  of 
order.  Orders  to  be  settled  on  notice.  Present  —  Clarke,  P.  J.,  Soott, 
Smith,  Page  and  Davis,  JJ. 

In  the  Matter  of  Proving  the  Last  WiU  and  Testament  of  Mart  V. 
McCusKER,  Deceased,  as  a  Will  of  Real  and  Personal  Property.  In  the 
Matter  of  the  Application  of  Emily  E.  Roonst,  Appellant,  to  Be  Appointed 
One  of  the  Executors  of  Mart  V.  McCusksr,  Deceased.  Jamrs  J. 
Etchinoham,  as  Surviving  Executor,  etc.,  Respondent. —  Order  aiSrmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  darke, 
P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Joseph  M.  Ebterson  and  Another,  Appellants,  v.  Ostrandkr  & 
CoMPANT,  Inc.,  Respondent. —  Order  reversedf  with  ten  dollars  costs  and 
disbursements,  and  motion  granted,  with  ten  dollars  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

In  the  Matter  of  the  Application  of  The  CittofNbw  York,  Respondent, 
Relative  to  Acquiring  Title,  etc.,  to  the  Lands,  Tenements  and  Heredita- 
ments Required  for  the  Widening  of  Whitlock  Avenue,  from  Hoe  Avenue 
to  Faile  Street,  in  the  Twenty-third  Ward,  Borough  of  The  Bronx,  City 
of  New  York.  Wiluam  Simpson,  Jr.,  and  Another,  as  Executors,  etc.. 
Appellants.  (2  cases.)  —  Orders  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page 
and  Davis,  JJ. 

Prances  Roddt  v.  New  York  Railwats  Compant. —  Motion  granted, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and 
Davis,  JJ. 

Mae  HAMiiyroN  v.  John  L.  Murrat. —  Motion  granted,  with  ten  dollars 
costs.    Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Aldbn  W.  Meekb  v.  Kathbrine  W.  Gravibr. —  Motion  granted,  unless 
appellant  complies  with  terms  of  order.  Present  —  Clarke,  P.  J.,  Soott, 
Smith,  Page  and  Davis,  JJ. 

In  the  Matter  of  Mart  V.  McCxtskbr. —  Motion  denied,  without  costs. 
Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Leonard  Schmidt  v.  The  Citt  of  New  York.  Margarbt  Schmidt, 
V.  The  Crrr  of  New  York. —  Motions  granted,  unless  appeUants  comply 
with  terms  of  order.  Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and 
Davis,  JJ. 

Amalgamated  Mills  v.  Gaston,  Wiluams  and  Wigmore. —  Motion 
denied,  without  costs.  Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and 
Davis,  JJ. 
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Thb  Peoplb  op  the  State  of  New  York  v.  Frank  Caryill. —  Motion 
granted.     Present  —  Clarke,  P.  J.,  Soott,  Smith,  Page  and  Davis,  JJ. 

Jacques  Lbbaudt  v.  Carnegie  Trust  Company. —  Motion  granted; 
order  resettled.    Present  —  Clarke,  P.  J.,  Soott,  Smith,  Page  and  Davis,  JJ. 

Carolyn  Laundry  v.  London  and  Lancashire  Company. —  Applica- 
tion denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Scott,  Smith, 
Page  and  Davis,  JJ. 

Oilman  B.  Warns  v.  Grace  E.  White. —  Application  denied,  with  ten 
dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page 
and  Davis,  JJ. 

Nathan  Ginsberg  v.  Morris  B.  Sherman. —  Application  denied,  with 
ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Scott,  Smith, 
Page  and  Davis,  JJ. 

Hyde  Park  Flint  Bottle  Company  v.  Julia  Miller. —  Application 
granted.  Order  signed.  Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and 
Davis,  JJ. 

Paolo  Castiglione  v.  Austro-Ambricana  Steamship  Company. — 
Application  granted.  Order  signed.  PMsent  —  Clarke,  P.  J.,  Soott,  Smith, 
Page  and  Davis,  JJ. 

Samuel  Sibskin  v.  The  Workmen's  Circle. —  Application  granted. 
Order  signed.    Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Louis  Stein  v.  Soel  Singer. —  Application  denied,  with  ten  dollars 
costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and 
Davis,  JJ. 

Max  Sbnnall  v.  Samuel  Miller. —  Application  denied,  with  ten 
dollars  costs,  and  stay  vacated.  Order  signed.  Present  —  Clarke,  P.  J., 
Soott,  Smith,  Page  and  Davis,  JJ. 

H.  Clay  Howard  v.  Edward  N.  Breitung. —  Motion  granted;  question 
certified.    Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Samuel  Ronshbim  v.  Knickerbocker  Ice  Company. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and 
Davis,  JJ. 

In  the  Matter  of  Emma  Marcy  Raymond. —  Motion  denied,  with  ten 
dollars  costs.    Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Dbnjn  Kamenitsky  v.  Thomas  F.  Corcoran. —  Motion  denied,  with 
ten  dollars  costs.     Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Hyman  Wakschal  v.  David  Wasbbr. —  Motion  denied,  with  ten  dollars 
costs.    Present  —  Clarke,  P.  J.,  Soott,  Smith,  Page  and  Davis,  JJ. 

Otto  Gerdau  Company  v.  John  F.  Herbert. —  Motion  denied,  with 
ten  dollars  costs.    Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Alexander  B.  Ebin  v.  Eqxtitablb  Life  Assurance  Society. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Scott,  Smith, 
Page  and  Davis,  JJ. 

In  the  Matter  of  Noah  T.  Pike,  Deceased. —  Motion  denied,  with  ten 
dollars  costs.    Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  J  J. 

In  the  Matter  of  John  Fox,  Deceased. —  Motion  for  reargument  of 
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motion  to  dismiss  appeal  of  Edward  A.  Noonan  granted;  and  upon  reaiie:u- 
ment,  motion  to  dismiss  appeal  denied  on  condition  that  record  is  promptly 
filed  and  argument  had  when  reached.  Order  to  be  settled  on  nq^oe. 
Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Pbudbntial  Inbttbanci  Compant  v.  National  Bank  of  Commbbcb. — 
Motion  denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Bootx, 
Smith,  Page  and  Davis,  JJ. 

Raymond  Httbbblii  v.  Chablbs  E.  Habbis. —  Sufficient  excuse  not 
having  been  offered  for  the  failure  to  conform  to  the  order  of  this  courts 
this  motion  is  denied.  Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and 
Davis,  JJ. 

Samubl  Joseph  v.  Habby  Jobbph. —  Motion  for  stay  granted,  conditioned 
on  the  prompt  bringing  on  of  the  appeal  from  the  order  denying  motion 
for  leave  to  amend.  Order  to  be  settled  on  notice.  Present  —  Clarke, 
P.  J.,  Scott,  Smith,  Page  and  Davis,  J  J. 

In  the  Matter  of  School  Sitb  (Jbnnings  Stbbbt). —  Motion  granted; 
referred  to  Burt  D.  Whedon,  Esq.,  referee.  Order  to  be  settled  on  notice. 
Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Hbnby  W.  Van  Wagbnbn  v.  John  C.  Fishbb. —  Motion  granted,  unless 
appellant  complies  with  terms  of  order.  Present  —  Clarke,  P.  J.,  Scott, 
Smith,  Page  and  Davis,  JJ. 

MoBLAND  MoBTGAGB  COMPANY  V.  JoHN  C.  FisHEB. —  Motiou  granted, 
unless  appeUant  complies  with  terms  of  order.  Present  —  Clarke,  P.  J.» 
Scott,  Smith,  Page  and  Davis,  JJ. 

Ida  Wabonen  v.  A.  McMullbn  Company. —  Motion  denied,  with  ten 
dollars  costs.    Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Cabl  Junk  v.  Tebby  &  Tench  Company. —  Motion  denied,  with  ten 
dollars  costs.    Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

In  the  Matter  of  Maby  Sweeny,  Deceased. —  Motion  for  preference 
granted  for  May  15,  1917.  Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page 
and  Davis,  JJ.  

Second  Department,  April,  1917. 

Gbobgb  B.  Spbabin,  Appellant,  v.  The  City  of  New  Yobk,  Respondent, 
and  Others,  Defendants. 

Ctynltraxi  —  breach 

Appeal  by  the  plaintiff  from  a  judgment  of  the  Supreme  Court,  entered 
in  the  office  of  the  clerk  of  the  county  of  Richmond  on  the  11th  day  of 
May,  1916,  dismissing  his  complaint. 

Peb  Cubiam:  Plaintiff  participated  in  the  delay  in  executing  the  con- 
tract, and  it  does  not  appear  that,  so  far  as  the  defendant's  acts  or  omissions 
caused  it,  there  was  a  culpable  exercise  of  the  power  reserved  to  it  in  the 
contract  to  lay  out  areas  of  work.  The  plaintiifs  attitude,  as  it  soems, 
was  not  that  he  was  precluded  from  giving  priority  to  all  of  the  work  south 
of  the  principal  axis,  but  rather  that  at  once,  and  continuously  through 
the  work,  larger  opportunities  for  fulfilling  the  contract  were  not  afforded 
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him.  But  in  that  regard  the  city,  so  far  as  appears,  reasonably  exercised 
the  judgment  which  the  contract  gave  it.  The  suspension  of  the  work  on 
September  fifteenth  to  June  twenty-fourth,  by  reason  of  the  season,  and 
the  condition  of  other  constructive  work,  was  justified  by  the  contract, 
provided  the  power  was  not  abused.  The  burden  was  upon  the  plaintiff 
to  show  that  the  conditions  at  the  time  of  the  suspension  did  not  justify 
it,  or  that  such  conditions  had  arisen  from  the  defendant's  fault,  or  that 
the  duration  of  the  suspension  was  so  unreasonable  as  to  amount  to  breach 
of  its  duty  under  the  contract.  So  upon  the  facts,  and  without  consideration 
of  the  question  whether  any  damages  were  waived  by  the  extensions  of 
time,  it  is  concluded  that  the  judgment  should  be  affirmed,  with  costs. 
Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ.,  concurred.  Judgment 
affirmed,  with  costs. 


F.  Bbll-Fbnwick,  Appellant,  v.  Ctprbss  Hills  Cbmbtbbt  and  William 
MiLBs,  Respondents. —  Order  affirmed  by  d^ault,  with  costs.  Jenks,  P.  J., 
Thomas,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Abbaham  Dobbflbb,  Respondent,  v.  Sabah  E.  Pottbbbg,  Individually 
and  as  Executrix,  etc.,  and  Others,  Defendants,  Impleaded  with  Isabella 
Ruth  Dobbflbb,  Individually  and  as  Administratrix,  etc.,  and  Others, 
Appellants. —  In  view  of  the  former  decision  of  the  court  in  this  litigation 
(See  170  App.  Div.  678;  218  N.  Y.  27;  177  App.  Div.  927),  it  would  seem 
that  this  order  was  improperly  made.  It  is,  therefore,  reversed,  with 
ten  dollars  costs  and  disbursements,  and  the  motion  denied.  Jenks,  P.  J., 
Stapleton,  Mills,  Rich  and  Blackmar,  JJ.,  concurred. 

Maudb  a.  DnvALL,  Respondent,  v.  Dbpositobs  Assbts  Cobpobation, 
Appellant. —  Order  reversed,  with  ten  dollars  costs  and  disbursements,  and 
motion  granted.  The  cause  of  action  having  arisen  in  the  county  of  New 
York,  and  it  appearing  that  all  the  witnesses  reside  either  there  or  in  the 
county  of  Kings,  there  is  no  reason  why  the  contractor's  assignee  should 
have  the  case  tried  in  Nassau  county.  Jenks,  P.  J.,  Thomas,  Stapleton, 
Rich  and  Blackmar,  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  Datton  Hbdgbs,  Appellant,  to  Lay 
Out  a  Highway  in  the  Town  of  Brookhaven,  etc.  Clabbngb  E.  Dabb, 
Superintendent  of  Highwasrs,  etc.,  Respondent. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich, 
Putnam  and  Blackmar,  JJ.,  concurred. 

Samubl  Lbvitt,  Appellant,  v.  Ida  Dinah  Lbvitt,  Respondent. —  Order 

alBrmed,  with  ten  dollars  costs  and  disbursements.    No  opinion.    Jenks, 

P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

^     Thb  Pboplb  of  thb  Statb  of  Nbw  Yobk,  Respondent,  v.  Samttbl 

•  Balsamo,  Appellant. —  Judgment  of  conviction  of  the  Court  of  Special 

Sessions  affirmed,  by  default.    Jenks,  P.  J.,  Thomas,  Mills,   Rich  and 

»  Putnam,  JJ.,  concurred. 

Thb  Pboplb  of  thb  Statb  of  Nbw  Yobk,  Respondent,  v.  Chablbs 
Mabonna,  Appellant. —  Judgment  of  conviction  of  the  County  Court  of 

Digitized  by  V^OOQ IC 


900  Cases  Reported  with  Brief  Syllabi. 

Second  Department,  April,  1917.  [Vol.  178. 

Kings  county,  aiBimed  by  default.  Jenks,  P.  J.,  Thomas,  Mills,  Rich  and 
Putnam,  JJ.,  concurred. 

Thii  Pboplx  or  thb  State  or  New  York  ex  rel.  Jambs  A.  P.  Ramsdbll 
and  Others,  as  Trustees,  etc.,  Respondents,  y.  Jambs  Miller,  Assessor  of 
the  City  of  Newburgh,  Orange  Ck>unty,  New  York,  and  Others,  Appellants. 
(No.  1.)  —  Order  a£Srmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blaokmar,  JJ., 
concurred. 

The  People  of  the  State  or  New  York  ex  rel.  James  A.  P.  Rambdell 
and  Others,  as  Trustees,  etc..  Respondents,  v.  Jambs  Miller,  Assessor  oi 
the  City  of  Newburgh,  Orange  County,  New  York,  and  Others,  Appellants. 
(No.  2.)  —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blaokmar,  JJ., 
concurred. 

The  People  or  the  State  or  New  York  ex  rel.  Wiluam  O.  Mailler, 
Respondent,  y.  James  Miller,  Assessor  of  the  City  of  Newburgh,  Orange 
County,  New  York,  and  Others,  Appellants. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Thomas, 
Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

The  People  or  the  State  or  New  York  ex  rel.  PENNSTLyANiA  Coal 
Company,  Respondent,  y.  James  Miller,  Assessor  of  the  City  of  Newburgh, 
Orange  County,  New  York,  and  Others,  Appellants. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J., 
Thomas,  Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

The  People  or  the  State  or  New  York  ex  rel.  Erie  Railroad  Com- 
pany, Respondent,  y.  Jambs  Miller,  Assessor  of  the  City  of  Newburgh, 
Orange  County,  New  York,  and  Others,  Appellants. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J., 
Thomas,  Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

The  People  or  the  State  or  New  York  ex  rel.  Stephen  M.  Bull, 
Respondent,  y.  James  Miller,  Assessor  of  the  City  of  Newburgh,  Orange 
County,  New  York,  and  Others,  Appellants. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Thomas, 
Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

The  People  or  the  State  or  New  York  ex  rel.  The  New  York  Central 
Railroad  Company,  Respondent,  y.  Jambs  Miller,  Assessor  of  the  City 
of  Newburgh,  Orange  County,  New  York,  and  Others,  Appellants. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

The  People  or  the  State  or  New  York  ex  rel.  The  Coldwell  Lawn 
Mower  Company,  Respondent,  y.  James  Miller,  Assessor  of  the  City  of 
Newburgh,  and  Others,  Appellants. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich 
and  Blackmar,  JJ.,  concurred. 

The  People  or  the  State  or  New  York  ex  rel.  Central  Hudson 
Steamboat  Company,  Respondent,  y.  James  Miller,  Assessor  of  the  City 
of  Newburgh,  and  Others,  Appellants. —  Order  affirmed,  with  ten  dollars 
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costs  and  disbursements.    No  opinion.    Jenks,  P.  J.,  Thomas,  Stapleton, 
Rich  and  Blaokmar,  JJ.,  oonoorred.  J 

Pattl  F.  Stbin,  Respondent,  v.  Johk  A.  Sntdbr,  Appellant,  and  -; 
Another. —  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Jenks,  j 
P.  J.,  Thomas,  Stapleton,  Rich  and  Blaokmar,  JJ.,  concurred. 

Town  of  Bbookhavbn,  Respondent,  v.  Samxtbl  F.  Robinson,  Appel- 
lant.—  Interlocutory  judgment  and  order  affirmed,  with  costs,  with  leave 
to  the  defendant  to  withdraw  the  demurrer  and  answer  within  twenty  days,   • 
on  payment  of  costs.    No  opinion.    Jenks,  P.  J.,  Thomas,  Stapleton,  Rich 
and  Blaokmar,  JJ.,  concurred. 

Abbaham  Axblbod,  an  Infant,  etc..  Respondent,  y.  Samttbl  Lbyinb, 
Appellant. —  Motion  granted,  with  ten  dollars  costs.  Present  —  Jenks, 
P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ. 

LuDwiQ  Blitz,  Respondent,  v.  Charlbs  T.  Wilson  and  Others,  Appel- 
lants.—  Motion  for  stay  granted,  unless  plaintiff  stipulate  to  try  the  cause 
before  a  special  jury  in  Kings  county  on  the  first  Monday  of  May  next. 
On  such  stipulation  being  made,  the  motion  will  be  denied,  without  costs. 
Jenks,  P.  J.,  Stapleton,  Putnam  and  Blackmar,  JJ.,  concurred;  Mills,  J., 
not  voting. 

Mat  M.  Gugbl  and  Another,  Respondents,  y.  Evbbbtt  S.  Hibcox 
and  Another,  Appellants,  and  Another,  Defendant. —  Motion  for  reargument 
granted,  and  case  set  down  for  Wednesday,  April  18,  1917.  (See,  poaU 
p.  907.)     Present — Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ. 

In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Accounts  of  Gbobgb 
M.  Clapp,  as  Sole  Surviving  Trustee,  etc.,  of  Bbnjaihn  Clapp,  Deceased. — 
Order  of  reversal  resettled  in  two  respects:  Firtt,  that  it  recite  that  an 
appeal  was  taken  by  Warren  E.  Clapp,  Ruth  A.  Clapp  and  Dorothy  J. 
Clapp,  by  Charles  W.  Boote,  their  guardian  ad  litem;  also  by  Ina  L.  Clapp, 
Walter  C.  Clapp,  Jr.,  and  Sylvia  J.  Clapp,  by  Lawrence  E.  Sherwood,  their 
guardian  ad  litem.  Second,  that  at  the  foot  of  the  order  there  be  added 
''  with  liberty  to  the  guardians  ad  litem,  or  either  of  them,  to  M>ply  to  the 
surrogate  for  an  allowanoe,  payable  from  the  share  of  their  respective  wards, 
sufficient  to  cover  such  guardians'  expenses  on  said  appeal."  Present  — 
Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ.  Order  to  be  settled 
before  Mr.  Justice  Putnam. 

In  the  Matter  of  the  Application  to  Designate  Certain  Justices  of  the 
Supreme  Court  in  the  Second  Department  to  Constitute  the  "  Title  Part " 
of  the  Special  Term  in  said  Court,  Pursuant  to  the  Plrovisions  of  Article 
XII  of  the  Real  Property  Law,  Otherwise  Known  as  the  Torrens  Land  Title 
Registration  Law,  as  Amended  by  Chapter  547  of  the  Laws  of  1916.* — 
Motion  denied,  without  costs,  without  prejudice  to  a  renewal  when  the 
amount  of  business  under  the  Torrens  Law  makes  it  necessary  or  proper 
to  designate  a  "Title  Part.'*  Present  —  Jenks,  P.  J..  Thomas,  Mills, 
Rich  and  Putnam,  JJ. 

*See  Consol.  Laws,  chap.  50  (Laws  of  1909,  chap.  52),  §  371,  as  amd. 
by  Laws  of  1916,  chap,  547.—  [Rep. 
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In  the  Matter  of  Hbbbmbt  A.  Knox,  an  Attorney. — ^Applioation  and 
motion  denied.  Thomas,  Mills,  Rich  and  Patnam,  JJ.,  coneuned;  Jenks, 
P.  J.,  not  voting. 

Max  Mbtbb,  Respondent,  y.  Unitbd  Dbbsbbd  Bbbf  Company,  Appel- 
lant.—  Motion  denied,  upon  condition  that  the  appellant  pay  to  the 
respondent  ten  dollars  costs,  perfect  the  appeal,  place  the  case  on  the  calendar 
for  the  May  term,  and  be  ready  for  argument  when  reached;  otherwise, 
motion  granted,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J.,  Thomas, 
Mills,  Rich  and  Putnam,  JJ. 

Waltbb  B.  Milkman,  etc..  Respondent,  ▼.  Jobb  Cabbsa  and  Another, 
Appellants. —  Motion  granted,  upon  condition  that  appellants  give  a  good 
and  sufficient  bond,  to  be  approved  by  a  justice  of  this  court,  against  any 
waste  of  the  property,  and  to  pay  for  the  use  and  occupation  of  it  at  the 
rate  of  thirty-five  dollars  per  month,  and  also  to  pay  the  costs  of  the  appeal. 
Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Blaokmar,  JJ.  Order 
to  be  settled  before  Mr.  Justice  Mills. 

JoBBPH  Nbustadt,  Respondent,  v.  Jamaica  Ebtatbs  and  Others,  Appel- 
lants.—  Motion  denied,  without  costs.  Present  —  Jenks,  P.  J.,  Thomas, 
Mills,  Rich  and  Putnam,  JJ. 

Thb  Pboplb  of  thb  Statb  of  Nbw  Yobk  ex  reL  Michabl  Gbbbt, 
Relator,  v.  Abthttb  Woods,  as  Police  Commissioner  of  the  City  of  New 
Tork,  Respondent. —  Motion  for  reargument  denied,  without  prejudice  to 
a  motion  to  resettle  the  order  of  this  court  so  as  to  show  that  the  court 
were  not  unanimous,  as  the  dissent  was  from  the  reversal  as  to  the  first 
specification,  as  well  as  in  regard  to  the  second  specification  of  the  charges. 
Present  —  Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ. 

William  H.  Sibbbb,  Respondent,  v.  Joshtta  S.  Alphonsub,  Appellant.— ^ 
Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied.  Present--' 
Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Blaokmar,  JJ. 

William  J.  Smith,  as  Administrator,  etc..  Respondent,  v.  David  Cbbab 
and  Others,  Appellants. —  Motion  to  resettle  order  graiited  so  as  to  aQow 
defendants  to  withdraw  demurrer  and  to  answer  on  payment  of  costs. 
Present  —  Jenks,  P.  J.,  Thomas,  MiUs,  Rich  and  Putnam,  JJ. 

Samubl  Stinbb,  Respondent,  v.  Hbnbt  Gibbbl,  Appellant. —  Motion 
granted  and  appeal  dismissed,  without  costs,  but  with  ten  dollars  costs 
of  the  motion.    Present  —  Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ. 

Philupina  Wulp,  Respondent,  v.  Conbt  Island  and  Gbavbbbnd  Rail- 
way Company,  Appellant. —  Motion  denied,  upon  condition  that  appellant 
perfect  the  appeal,  place  the  case  on  the  calendar  for  the  May  term,  and 
be  ready  for  argument  when  reached;  otherwise,  motion  granted,  with  ten 
dollars  costs.    Present  —  Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ. 

Fbankun  Q.  Bbown  and  Others,  Respondents,  v.  Lbslib  B.  Wilson 
and  Another,  Appellants. —  Order  affirmed,  with  ten  doUars  costs  and 
disbursements.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and 
Blackmar,  JJ.,  concurred. 

Elizabbth  L.  Cody,  Respondent,  v.  Nbllie  R.  Davis  and  Others, 
Individually  and  as  E^ceoutrices,  etc.,  of  Chablbs  J.  Randall,  Deceased, 
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Appellants. —  Judgment  afiOrmed,  without  costs.  No  opinion.  Jenks,  P.  J., 
Thomas,  Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

MiCHAXL  Dblfino,  Respondent,  y.  Mabinb  Mbtal  and  Sxtpply  Cou- 
PANT,  Inc.,  Appellant. —  Judgment  and  order  reversed  and  new  trial 
granted,  costs  to  abide  the  event,  on  the  ground  that  it  was  error  to  deny 
the  motion  to  dismiss  the  second  cause  of  action;  and  on  the  further  ground 
that  the  finding  of  damage  in  the  first  cause  of  action  is  contrary  to  the 
evidence.  Jenks,  P.  J.,  Stapleton,  Mills  and  Rich,  JJ.,  concurred;  Carr,  J., 
not  voting. 

Chablbs  Erickbbn,  Respondent,  v.  Tidbwatbb  Papbb  Mills  Company, 
Appellant. —  Judgment  and  order  unanimously  afOrmed,  with  costs.  No 
opinion.    Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

Mabgarbt  Jackson,  Appellant,  v.  Magdalbna  Schwabtz,  Respond- 
ent.—  We  think  the  verdict  of  $100  was  not  excessive.  The  learned  tria\ 
court  having  been  of  opinion  that  plaintiff  was  entitled  to  recover,  the 
order  of  the  County  Court  of  Kings  county  must  be  reversed,  and  the 
verdict  unanimously  reinstated,  with  costs.  Present  —  Jenks,  P.  J.,  Thomas, 
Stapleton,  Rich  and  Blackmar,  JJ. 

Matnabd  a.  Kino,  Respondent,  v.  Clabbncb  Scott,  Appellant. —  Judg- 
ment and  order  unanimously  affirmed,  with  costs.  No  opinion.  Present  — 
Jenks,  P.  J.,  MiUs,  Rich,  Putnam  and  Blackmar,  JJ. 

LucT  Madden,  an  Infant,  by  John  Madden,  Her  Ghiardian  ad  Litem, 
Resi>ondent,  v.  Nicholas  Avitabilb,  Appellant. —  Judgment  and  order 
unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J., 
Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

The  Manning  Company,  Respondent,  v.  Susan  Biltoxt,  Appellant. — 
Judgment  of  the  County  Court  of  Orange  county,  affirming  a  judgment 
in  the  Justice's  Court  in  favor  of  the  plaintiff,  affirmed,  with  costs.  No 
opinion.    Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  J  J.,  conctirred. 

Helen  I.  Mat,  as  Administratrix,  etc.,  of  Edwin  B.  Mat,  Deceased, 
Respondent,  v.  Obange  and  Rockland  Elbctbic  Compant,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion.  Pres- 
ent—  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ. 

Albxandeb  Mikelionis  (also  known  as  Alec  Miuonis),  Appellant,  v. 
The  Lehigh  and  Wilkesbabbe  Coal  Compant,  Respondent. —  Judgment 
unanimously  affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J., 
Mills,  Rich,  Putnam  and  Blackmar,  JJ. 

Ellen  Monsell,  Respondent,  v.  Metbopoutan  Lipb  Inbubancb  Com- 
pant, Appellant. —  Judgment  and  order  of  the  City  Court  of  Yonkers 
affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Stapleton,  Mills  and 
Rich,  JJ.,  concurred;  Carr,  J.,  not  voting. 

The  People  of  the  State  of  New  Tobk,  Respondent,  v.  Eluabeth 
Altenkibch,  Appellant. —  Judgment  of  conviction  of  the  Court  of  Special 
Sessions  affirmed.  No  opinion.  Jenks,  P.  J.,  Thomas,  MiUs,  Rich  and 
Putnam,  JJ.,  concurred. 

The  Pboplb  of  the  State  of  New  Yobk,  Respondent,  v.  Michael 
LivoTE,  Appellant. —  Judgment  of  conviction  of  the  Court  of  Special  Sessions 
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affirmed.    No  opinion.    Jenla,  P.  J.,  Thomas,  Mills,  Rioh  and  Putnam,  JJ., 
oonourred. 

Thb  Pboplb  or  ths  Statb  or  Naw  York  ex  rel.  Hbnrt  P.  TtrrHiLL,  as 
County  Treasurer  of  Suffolk  County,  Respondent,  v.  Rilbt  P.  Howxix, 
as  Supervisor  of  the  Town  of  Brookfaaven,  Suffolk  County,  Appellant. — 
Final  order  affirmed,  with  oosts.  No  opinion.  Jenks,  P.  J.,  Mills,  Rich, 
Putnam  and  Blaokmar,  JJ.,  oonouired. 

Thb  Pboplb  or  thb  Statb  or  Nbw  York  ex  rel.  Wbbtchbstbb  Lighting 
Company,  Respondent,  v.  Charlbs  C.  Fuchs,  as  Commissioner  of  Finance 
of  the  City  of  White  Plains,  Appellant. —  The  valuation  of  relator's  special 
franchise  for  the  year  1911,  as  equaliased  and  oorreoted  by  the  order  of  the 
Special  Term,  dated  November  11,  1911,  was  the  completed  valuation  of 
this  franchise  for  that  year.  Therefore,  that  oorreoted  valuation  was  the 
proper  one  to  be  taken  by  respondent  for  school  district  purposes  for  the 
levy  of  school  taxes  for  the  year  1912.  Without  regard  to  the  amendment 
of  the  Special  Term  order,  made  May  21,  1914,  the  relator  was  entitled 
to  mandamus  for  the  refund  of  the  excess.  The  order  of  May  25,  1915, 
is,  therefore,  affirmed,  with  ten  dollars  oosts  and  disbursements.  Jenks, 
P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Hbnrt  Rammb,  Appellant,  v.  Thb  Long  Island  Railroad  Compakt, 
Respondent. —  Judgment  and  order  unanimously  affirmed,  with  costs.  No 
opinion.    Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ. 

Josbph  T.  Rosa,  Respondent,  v.  Rodgbrs  &  Hagbrtt,  Inc.,  Appel- 
lant.—  Judgment  and  order  reversed,  with  costs,  and  complaint  unanimously 
dismissed,  with  costs,  upon  the  ground  that  there  was  no  evidence  of  negli* 
gence  on  the  part  of  defendant's  foreman  as  a  proximate  cause  of  the 
accident.    Present  —  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ. 

EuzABBTH  ScHABrrBR,  as  Administratrix,  etc.,  of  Stbfbbn  J.  ScHABrrER, 
Deceased,  Respondent,  v.  Jobbph  R.  Db  Lamar,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  Stapleton,  Mills,  Rich  and  Blackmar,  JJ.,  concurred. 

Laurbncb  Timmons,  Respondent,  v.  Fannie  S.  Russell,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blaokmar,  JJ.,  concurred. 

F.  Bbll-Fbnwick,  Appellant,  v.  Ctprbbs  Hills  Cemetbrt  and  Another, 
Respondents. —  Motion  granted  on  condition  that  appellant  pay  twenty 
dollars  costs,  place  the  case  on  the  May  calendar  and  be  ready  for  argument 
when  reached;  otherwise,  motion  denied,  with  ten  dollars  oosts.  I^^eent  — 
Jenks,  P.  J.,  Stapleton,  Mills,  Putnam  and  Blaokmar,  JJ. 

Joseph  P.  Cabnet,  Appellant,  v.  Pbnn  Rbaltt  Compant,  Respond- 
ent.—  Motion  denied,  without  oosts.  Present  —  Jenks,  P.  J.,  Stapleton, 
Mills,  Putnam  and  Blaokmar,  JJ. 

John  Dunsmurb,  Respondent,  v.  Hotel  Shblbxtrnb,  Inc.,  Appellant. — 
Motion  granted  on  condition  that  appellant  perfect  the  appeal,  place  the 
case  on  the  May  calendar  and  be  ready  for  argument  on  the  second  Monday 
of  that  term.  Present  —  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam  and 
Blackmar,  JJ. 
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John  Fainor,  Respondent,  v.  Annib  Fainob,  Appellant. —  Motion 
granted,  appeal  dismissed,  and  order  signed.  Present  —  Jenks,  P.  J., 
Stapelton,  Mills,  Putnam  and  Blaokmar,  JJ. 

In  the  Matter  of  the  Application  of  Jacob  Bbooks,  for  an  Order  Directing 
William  Habbt  Montqombbt,  an  Attorney,  to  Turn  over  Certain  Moneys. 
—  Motion  denied.  Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and 
Blaokmar,  JJ. 

In  the  Matter  of  the  AppUoation  of  the  Citt  or  Nbw  Yobk,  Relative  to 
Acquiring  Title,  etc.,  for  the  Opening  and  Extending  of  Juniper  Avenue, 
etc. —  Motion  to  resettle  order  denied.  Present  —  Jenks,  P.  J.,  Stapleton, 
Mills,  Putnam  and  Blackmar,  JJ. 

In  the  Matter  of  the  Application  of  the  Citt  or  Nbw  York,  Relative  to 
Acquiring  Title,  etc.,  for  the  Opening  and  Extending  of  Juniper  Avenue, 
etc. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied,  without 
costs.    Ptesent  —  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam  and  Blackmar,  JJ. 

Anna  Buchanan  Einnbab,  Respondent,  v.  Fbank  Pbtbb  EIinnbab, 
Appellant. —  Motion  denied,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J., 
Stapleton,  Mills,  Putnam  and  BlackJhar,  JJ. 

Max  Philups,  Respondent,  v.  Wbst  Rockawat  Land  Company  and 
Bbllb  Habbor-Edgbmbbb  Rbaltt  Company,  Inc.,  Appellants. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J.,  Stapleton,  Mills, 
Putnam  and  Blackmar,  JJ. 

Hblbn  L.  Polutzbb,  Respondent,  v.  William  S.  Polutsbb,  Appellant. — 
Motion  granted,  plaintiff  required  to  accept  both  notices  of  appeal,  reserving, 
however,  until  the  hearing  of  the  appeals  the  effect  of  the  notice  of  appeal 
from  the  judgment  of  November  fourth.  Present  —  Jenks,  P.  J.,  Stapleton, 
Mills,  Putnam  and  Blackmar,  JJ. 

Edwabd  J.  Ahbbnb,  Respondent,  v.  LBrsTBiN  &  RosBNrBLD,  Defendant, 
and  MoRBis  LsrsTBiN,  Appellant. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements.  The  facts  as  stated  in  the  complaint  and  as  admitted 
by  the  demurrer,  do  not  show  receipt  of  the  money  for  the  purpose  of 
conversion,  or  refusal  to  surrender  the  same  to  the  plaintiffs  employer, 
or  any  demand  therefor,  and  the  history  of  the  transaction  intermediate 
the  receipt  of  the  money  to  the  application  for  the  warrant  is  absent.  No 
opinion.    Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Bbnjamin  R.  Bbbtband,  Appellant,  v.  Obstinq  Building  Company, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbmrsements. 
No  opinion.  Stapleton,  Mills,  Putnam  and  Blackmar,  JJ.,  concurred; 
Jenks,  P.  J.,  not  voting. 

In  the  Matter  of  the  Petition  of  Andbbw  Hbbbbbt,  to  Prove  the  Last 
Will  and  Testament  of  Fbank  Alois  Hbck,  Late  of  the  County  of  Queens, 
Deceased.  Anna  Mabib  Hbck,  Appellant;  Andbbw  Hbbbbbt,  Executor, 
etc.,  Respondent. —  Decree  of  the  Surrogate's  Court  of  Queens  county 
affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam 
and  Blaokmar,  JJ.,  concurred. 

Eva  Krause,  Respondent,  v.  Cabbib  G.  Philups,  Appellant. —  Order  of 
March  fourteenth  reversed,  with  ten  dollars  costs  and  disbursements;  and 
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plaintiff's  motion  to  limit  scope  of  original  order  for  examination  before 
trial  denied,  with  ten  dollars  costs.  Matter  remitted  to  the  Special  Term 
to  fix  the  time  and  place  for  such  examination  under  the  order  as  now 
revised.  No  opinion.  Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ., 
concurred. 

Thomab  NaiiSON  McKsb,  Respondent,  v.  Standard  Oil  Cokpant  of 
Nbw  York,  Appellant. —  Order  affirmed,  without  costs,  and  without  preju- 
dice to  a  renewal  oi  the  motion  if  the  plaintiff  does  not  proceed  with  the 
utmost  diligence.  No  opinion.  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam 
and  Blackmar,  JJ.»  concurred. 

Thb  Pboplb  op  thb  Statb  op  Nbw  Tork,  Respondent,  v.  Sibio  Nappo, 
Appellant. —  This  conviction  of  burglary  in  the  third  degree  was  against 
the  weight  oi  evidence.  There  was  no  sufficient  proof  of  the  defendant's 
commission  of  the  crime.  The  testimony  of  the  witness  Bums  to  hearing 
the  defendant's  voice  in  the  apartment  was  attempted  to  be  corroborated 
by  her  statement  that  she  saw  him  in  the  hallway  through  broken  panes 
oi  a  window  in  the  rear  room.  This  description  of  the  window  was  negatived 
by  proof  that,  three  weeks  later,  none  of  the  panes  was  then  broken  or 
cracked,  or  bore  evidence  of  having  been  replaced.  We  think,  also,  the 
matter  of  defendant's  employment  and  his  alleged  statement,  "  I  don't 
have  to  work,"  was  a  collateral  one,  on  which  it  was  error  to  caJl  Officer 
Mealli  in  contradiction,  in  which  his  alleged  remarks  to  defendant  were 
decidedly  prejudicial  to  his  character  for  industry  or  steady  employment. 
(People  v.  Gibson,  24  App.  Div.  12;  People  v.  De  Garmo,  179  N.  Y.  130. 
134;  Whart.  Grim.  Ev.  [10th  ed.]  §  429a.)  The  judgment  of  conviction  of 
the  Ck>unty  Court  of  Elings  county  is  reversed,  and  a  new  trial  ordered. 
Jenks,  P.  J.y  Thomas,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Thomas  E.  Qihnn,  Respondent,  v.  John  Thatchbr  &  Son,  Appellant. — 
Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Staple- 
ton,  Rich  and  Blackmar,  JJ.,  concurred. 

John  E.  Sbcob,  Respondent,  v.  New  Jbrsbt  and  Nbw  Tork  Railroad 
Company,  Appellant. —  Judgment  and  order  unanimously  affirmed,  with 
costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam 
and  Blackmar,  JJ. 

Elmbr  Southard,  by  Charlbb  W.  Southard,  His  Quardian  ad  litem. 
Respondent,  v.  Harrt  M.  Jackson,  Appellant. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Thomas, 
Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Charlbs  W.  Southard,  Respondent,  v.  Harrt  M.  Jackson,  AppeOant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Joseph  Zimit,  Respondent,  v.  Sarah  Chaitman  and  Others,  Appellants. — 
Order  of  the  County  Court  of  Kings  county  reversed,  demurrer  overruled, 
and  motion  denied,  without  costs  here  or  below,  upon  the  ground  that 
matters  should  not  be  imported  into  the  complaint  upon  the  theory  of 
judicial  notice  of  the  condition  of  the  record  in  the  register's  office,  nor 
should  a  motion  to  strike  out  allegations  in  the  answer  be  based  upon  such 
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assumed   judioial  oognizanee.     Jenks,  P.    J.,    Thomas,   Mills,  Rich   and 
Putnam,  JJ.,  coneoired. 

The  People  of  the  State  of  New  Tobx,  Respondent,  v.  Patbius  C. 
Von  Den  Cobput,  alias  John  Hendricks,  Appellant.—  We  find  that  we 
have  not  the  power.  Any  attempt  by  indirection  to  stay  the  execution 
would  be  fruitless  and  an  improper  attempt  to  interfere  with  the  executive 
power.     (See  fuller  report  of  same  case,  177  App.  Div.  682.) 

Pauunb  Abnold,  Appellant,  v.  David  Oliver,  Doing  Business  under  the 
Firm  Name  and  Style  of  D.  Ouybr  &  Co.,  Respondent. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J.,  Mills, 
Rich  and  Putnam,  JJ.,  concurred;  Thomas,  J.,  dissented. 

Qborge  E.  Beownell,  Appellant,  v.  Daist  M.  Brownbll,  Respond- 
ent.—  Judgment  and  order  affirmed,  without  costs.  No  opinion.  Jenks, 
P.  J.,  Thomas,  Stapleton,  Rich  and  Putnam,  JJ.,  concurred. 

James  Carter,  Respondent,  v.  The  Citt  of  New.Tork,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion.  Pres- 
ent —  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam  and  Blackmar,  JJ. 

Mat  M.  Guoel  and  Daisy  E.  Atchinson,  Respondents,  v.  Everett  S. 
Hisoox  and  Jesse  F.  Hiscox,  Appellants,  and  Another,  Defendant. —  Order 
affirmed  on  reargument,  with  ten  dollars  costs  and  disbursements.  No  opin- 
ion. Jenks,  P.  J.,  Thomas,  Stapleton,  Putnam  and  Blackmar,  JJ.,  concurred. 
In  the  Matter  of  the  Application  of  Jacob  Brooks,  Appellant,  for  an 
Order  Directing  William  Habbt  Montgombbt,  an  Attorney,  Respondent, 
to  Turn  over  Certain  Moneys. —  The  learned  justice  at  the  Special  Term 
in  his  discretion  denied  this  extreme  remedy.  Such  relief  is  granted  only 
in  very  dear  cases,  as  a  client's  right  may  always  be  determined  in  an 
action.  (Matter  of  ScheU^  128  N.  T.  67.)  No  sufficient  ground  appears 
for  this  court  to  say  that  the  Special  Term  should  have  ordered  summarily 
such  payment,  and  thus  ignored  and  disregarded  the  attorney's  hen  as 
daimed.  The  order  is,  therefore,  affirmed,  without  costs,  but  such  dis- 
position is  without  prejudice  to  any  action  now  pending,  or  which  may  be 
brought  between  these  parties.  Jenks,  P.  J.,  Stapleton,  MiUs,  Putnam  and 
Blackmar,  JJ.,  concurred. 

Sadie  E.  Kern,  Respondent,  v.  The  Bbookltn  Heights  Railroad 
Company,  Appellant. —  Judgment  unanimously  affirmed  on  reargument, 
with  costs.  (See  177  App.  Div.  929 J  No  opinion.  Present  —  Jenks,  P.  J., 
Thomas,  MiUs,  Rich  and  Putnam,  JJ. 

Gborqb  Michel,  Respondent,  v.  Walton  Tot  Company,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion.  Pres- 
ent —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ. 

Rose  M.  Palmer  and  Liluan  Palmer,  Appellants,  v.  Rotary  Realty 
Company  and  Others,  Respondents. —  This  demurrer  to  the  amended  com- 
plamt  was  well  taken.  An  alleged  promise  to  hold  land  and  then  to  recon- 
v^y  on  request,  resting  wholly  in  parol,  is  within  the  Statute  of  Frauds. 
(Real  Prop.  Law,  §  242;*  20  Cyc.  233  (e).)     Even  if  in  writing,  such  a 

*8ee  Consol.  Laws,  chap.  50  (Laws  of  1909,  chap.  52),  {  242.— [Rep. 
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promise  to  reoonvey  would  not  be  specifioally  Mif oroed  for  the  reason  that 
it  was  unilateral,  as  plaintiffs  do  not  show  that  they  agreed  to  take  back 
the  property.  (Levin  v.  DieU,  194  N.  T.  376;  Riker  v.  ComfoH,  140  App. 
Div.  117.)  These  appellants  cannot  avail  themselves  of  the  alleged  usury 
in  giving  a  mortgage  before  they  acquired  the  property.  The  order  is, 
therefore,  affirmed,  with  ten  dollars  costs  and  disbursements.  Jenks,  P.  J., 
Stapleton,  Mills,  Putnam  and  Blaokmar,  JJ.,  concurred. 

Mart  Pbabsall,  as  Administratrix,  etc.,  of  Harbt  Latham  Pbabsaul, 
Deceased,  Appellant,  v.  Ebib  Railroad  Company,  Respondent. —  Judg- 
ment and  order  unanimously  affirmed,  with  costs.  No  opinion.  IVesent  — 
Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blaokmar,  JJ. 

Thb  Psoplb  of  thx  Statr  of  Nbw  York  ex  rel.  Eldbrt  L.  Conklin, 
Appellant,  v.  Edward  F.  Botlb  and  Others,  Constituting  the  Board  of 
Elections  of  the  City  of  New  York,  Respondents. —  Order  affirmed,  upon 
the  grounds  (1)  that  the  writ  would  be  inoperative;  (2)  that  the  Court  of 
Appeals  decided  that  the  special  election  should  be  held,  and  that  it  was 
the  duty  of  the  Qovemor  to  order  it.  Jenks,  P.  J.,  Thomas,  Mills,  Rich 
and  Putnam,  JJ.,  concurred.* 

Alfred  J.  Rapbon,  Resi>ondent,  v.  Thb  Cirr  of  Nbw  York,  Appel- 
lant.—  Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam  and  Blackmar,  JJ, 

William  A.  Schwalbagh,  Respondent,  v.  Thb  Citt  of  Nbw  York, 
Appellant. —  Judgment  and  order  unanimously  affirmed,  with  costs.  No 
opinion.  Present  —  Jenks,  P.  J.,  Stapleton,  MiUs,  Putnam  and  Blackmar,  JJ. 


Fgurth  Department,  April,  1917. 

JoBBPH  M.  Eoloff,  Appellant,  v.  Edward  C.  Tanqer,  Respondent. — 
Judgment  affirmed,  with  costs.    All  concurred. 

Syracuse  LioHTiNa  Company,  Respondent,  v.  Maryland  Casualty 
Company,  Appellant. — Judgment  and  order  affirmed,  with  costs.  All 
concurred,  except  Merrell,  J.,  who  dissented. 

John  W.  Cook,  Respondent,  v.  Edward  G.  Shattle,  Appellant. —  Order 
reversed,  with  costs,  and  verdict  of  jury  reinstated,  with  costs.  AH 
concurred. 

American  National  Bank  of  Benton  Harbor,  Michigan,  Respondent, 
V.  George  R.  Brown,  Sheriff  of  Monroe  County,  and  Others,  Appellants. 
—  Judgment  affirmed,  with  costs.    All  concurred. 

William  A.  Quast,  Respondent,  v.  Fidelity  Mutual  Lifb  Insurance 
Company,  Appellant. —  Judgment  and  order  affirmed,  with  costs.  All 
concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Frank 
La  Point,  Appellant. —  Judgment  of  conviction  and  orders  affirmed.  All 
concurred. 

•See  Matter  of  MitckeU  v.  BoyU  (219  N.  Y.  242);  People  ex  rd.  Conklin 
v.  Boyle  (98  Misc.  Rep.  364).—  [Rep. 
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In  the  Matter  of  the  Final  Judicial  Settlement  of  the  Acoounts  of 
SBCTnoTT  Trust  Company  of  Rochbsteb,  as  Executor,  etc.,  of  Jambs 
T.  MiLLBB,  Deceased,  Appellant.  Cabrib  E.  Miller,  Appellant;  Francis 
C.  Miller  and  Others,  Respondents. —  Decree  affirmed,  with  oost&  to 
respondents  upon  each  appeal.    AU  concurred. 

Ida  McCalb  and  Another,  as  Executors,  etc..  Appellants,  v.  New  York 
State  Railways,  Respondent. —  Judgment  affirmed,  with  costs.  AU  con- 
curred, except  Kruse,  P.  J.,  who  dissented  upon  the  ground  that  the 
evidence  tends  to  show  that  the  deceased  was  aware  of  the  approach  of 
the  street  car,  but  had  reasonable  grounds  to  believe  that  it  wotdd  stop  or 
slacken  its  speed  so  that  he  cotdd  cross  the  tracks  in  safety,  and  after  he 
had  storted  to  cross  and  it  was  apparent  that  he  intended  to  cross,  and 
when  the  street  car  was  within  100  feet  of  the  crossing,  the  speed  of  the 
car  was  suddenly  accelerated,  resulting  in  the  collision. 

William  J.  WrrrMAN,  Respondent,  Appellant,  v.  Thb  Durouthic  Com- 
pany, Appellant,  and  James  G.  Davis,  Respondent. —  Judgment  and  order 
in  favor  of  plaintiff  against  Durolithic  Company  affirmed,  with  costs. 
Judgment  and  order  in  favor  of  defendant  Davis  against  plaintiff  affirmed, 
with  costs.    All  concurred. 

Catherine  A.  Daly,  Plaintiff,  v.  The  Dakb  Realty  Corporation, 
Defendant. —  Plaintiff's  exceptions  overruled,  motion  for  new  trial  denied, 
with  oostiB,  and  judgment  directed  for  the  defendant  upon  the  nonsuit, 
with  costs.    All  concurred. 

Hanora  M.  Cronin,  Appellant,  v.  Katherine  O'Lbary,  Substituted 
as  Defendant  in  the  Place  and  Stead  of  Supreme  Pouncil  of  the  Catho- 
lic MxTTUAL  Benefit  Association,  Respondent. —  Judgment  affirmed, 
with  costs.    All  concurred. 

Imo  W.  Toms  Lanodon,  Resi>ondent,  v.  Town  of  Newfanb,  Niagara 
County,  New  York,  Appellant. —  Judgment  affirmed,  with  costs.  All 
concurred. 

John  C.  Duvall,  an  Infant,  etc..  Respondent,  v.  Massachusetts  Bond- 
ing AND  Insurance  Company,  Appellant. —  Judgment  and  order  affirmed, 
with  costs.    All  concurred. 

Rochester  Railway  and  Light  Company,  Appellant,  v.  John  H. 
Speary,  Respondent. —  Judgment  affirmed,  with  costs.    All  concurred. 

In  the  Matter  of  the  Petition  of  Chiles  Hidecker  and  Others,  Appel- 
lants, for  the  Drainage  of  Low,  Wet,  Miu^  and  Swampy  Lands  in  the 
Coimties  of  Chautauqua  and  Cattaraugus.  Juuus  N.  Shaw  and  Others, 
Respondents. —  Order  affirmed,  with  costs.  All  concurred;  Lambert,  J., 
not  sitting. 

Daniel  Judge,  Respondent,  v.  The  City  of  Watertown,  Appellant. 

—  Judgment  and  orders  afflbrmed,  with  costs.    All  concurred. 

Rapley  p.  Merriman,  Respondent,  v.  William  M.  Steele,  Appellant. 

—  Judgment  affirmed,  with  costs.    All  concurred. 

The  People  op  the  State  of  New  York,  Respondent,  v.  Raymond 
Carey,  Appellant. —  Judgment  of  conviction  and  order  affirmed,  under  the 
provisions  of  section  542  of  the  Code  of  Criminal  Procedure.    AU  concurred. 
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Cbcil  L.  SmpiiAN,  Beepondent,  v.  Pbnnstltania  Railroad  Compamt, 
AppeUant. —  Judfirment  and  order  aiflrmed,  with  ooBts.    All  ooncurred. 

Iroquois  Rubbbr  Company,  Respondent,  v.  Arthur  E.  J.  Mai^b  sad 
Others,  Defendants,  Impleaded  with  Erik  Hstl,  AppeUant. —  Jadsment 
and  order  of  the  Special  Term  of  the  City  Court  of  Buffalo  reversed,  and 
a  new  trial  granted  in  the  City  Court,  with  oosts  in  all  courts  to  the  appeDant 
to  abide  the  event.  New  trial  to  be  had  on  the  18th  day  ot  April,  1917, 
at  ten  a.  m.  Held,  that  the  condition  limiting  the  right  of  the  plaintiff 
to  give  testimony  was  error.    All  concurred. 

Charlrs  a.  Vidinohoff,  Appellant,  v.  T.  H.  STMnvoroN  CoMPASfr, 
Respondent. —  Judgment  and  order  affirmed,  with  costs.  New  trial  in 
Rochester  Municipal  Court  to  be  had  on  the  18th  diqr  of  April,  1917,  at 
ten  A.  M.    AH  concurred. 

Thr  Pbopls  of  thb  Statb  of  Nsw  Tors  ex  reL  Sarakac  Land  and 
TiMBRR  Company,  Relator,  v.  Tea  Extraordinart  Spbcial  and  Trial 
Term  of  thb  Suprbmb  Court  and  Others,  Defendants. —  Order  entered 
March  90,  1917,  amended  so  as  to  state  that  the  application  was  denied 
as  matter  of  law  and  not  in  the  exercise  of  discretion. 

Thb  Pboplb  of  thb  Statb  of  Nbw  York,  Respondent,  v.  Thbodorr 
PoMBSKA,  Appellant. —  Appeal  dismissed  upon  stipulation  filed. 

In  the  Matter  of  Proving  the  Last  Will  and  Testament  of  Aucb  Frf.kt.awd, 
Deceased. —  Appeal  dismissed,  without  oosts,  upon  stipulation  filed. 

Mart  M.  Rbmington,  Individually,  etc..  Appellant,  v.  John  B.  Tatlor 
and  Others,  Respondents. —  Motion  granted  and  appeal  dismissed,  widi 
oosts. 

Sophia  Rbmington,  Individually,  etc.,  AppeUant,  v.  John  B.  Tatlor 
and  Others,  Respondents. —  Motion  granted  and  appeal  dismissed,  with 
costs. 

Gborgb  Rbimann,  Respondent,  v.  Mart  Krohn,  as  Administratrix, 
etc.,  Appellant. —  Motion  granted  and  appeal  dismissed,  with  oosts. 

Erwin  H.  Lanphbar,  Respondent,  v.  Edna  M.  Partridob,  Appellant, 
Impleaded,  etc. —  Motion  granted,  substituting  Lillian  Lanphear,  as  execu- 
trix of  the  last  wiU  and  testament  of  Erwin  H.  Lanphear,  deceased,  in 
place  of  said  Erwin  H.  Lanphear. 

Samubl  S.  Ramsdbll,  an  Infant,  etc..  Respondent,  v.  Coombs  Axroplanb 
Company,  Inc.,  Appellant. —  Order  opening  defendant's  default  vacated 
for  failure  of  appellant  to  comply  with  the  conditions  imposed  by  the  order. 

Frank  &  Miller,  Inc.,  Appellant,  v.  Cbua  Elmorb,  Respondent. — 
Motion  to  dismiss  appeal  denied. 

Cathbinb  a.  Greenwood,  as  Administratrix,  etc.,  AppeUant,  v.  Lbhigh 
Valley  Railroad  Company,  Respondent. —  Motion  granted  to  vacate 
order  denying  appellant's  application  to  open  default,  upon  condition  that 
appellant  pay  to  respondent's  attorneys  ten  dollars  and  argue  the  appeal 
at  the  May  term. 

The  following  candidates  were  admitted  to  practice  as  attorneys  and 
counselors  at  law  during  the  March  term,  1917: 

Upon  examination  by  State  Board  of  Law  Examiners:    Edith  J.  Drumm, 
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of  BufFalo;  Charles  M.  Meiritt,  of  Syracuse;  Tobias  E.  Purcell,  of  New  York 
dty;  A.  Edward  Erieger,  of  Salamanca;  Edward  G.  Eankel,  of  Buffalo; 
Thomas  J.  Campbell,  of  Buffalo;  George  E.  Phillies,  of  Buffalo;  Michael 
A.  Hogan,  of  Rochester;  Frank  A.  Stedman,  of  livonia;  Dwight  Copley 
Pitcher,  of  Brooklyn;  Ralph  C.  Taylor,  of  Lockport;  Carroll  M.  Roberts, 
of  Rochester;  Clarence  Lynn  Chamberlaiii,  of  Port  Dickinson;  Raymond 
A.  Smith,  of  East  Hampton;  J.  Russell  Rogerson,  of  Jamestown;  Joseph 
A.  Gloger,  of  Syracuse;  John  D.  Dickson,  ot  Angelica;  G.  Raynolds  Steams, 
Jr.,  of  Buffalo. 

Upon  Pennsylvania  credentials:   William  S.  Smitb,  of  Niagara  Falls. 

Mabqabbt  Jotcb,  Resi>ondent,  v.  Eastman  Kodak  Company,  Appellant. 
—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    AU  concurred. 

Ambbican  Blub  Stonb  Company,  Respondent,  v.  Cohn  Cxtt  Stonb 
Company,  Appellant.  John  M.  Cohn,  Relator. —  Motion  for  leave  to 
appeal  to  the  Court  of  Appeals  granted. 

In  the  Matter  of  the  Discontinuance  of  a  Portion  of  Joinbb  Stbbbt  in 
the  City  of  Rochester. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals 
from  order  denying  respondents'  motion  to  add  certain  exhibits  to  the 
record  granted  and  questions  for  review  certified. 


FiBST  Departbcent,  Mat,  1917. 

In  the  Matter  of  Hbnry  Euntz,  an  Attorney. 
Disharment  —  eonvietion  for  a  felony. 

Disciplinary  proceeding  against  an  attorney  instituted  by  the  Association 
of  the  Bar  of  the  City  of  New  York. 

Pbr  Cubiam:  Respondent  was  admitted  to  the  Bar  of  the  State  of  New 
Tork  in  May,  1898.  On  the  2d  day  of  February,  1917,  he  was  convicted 
in  the  District  Court  of  the  United  States  for  the  Southern  District  of 
New  Tork  of  the  crime  of  conspiring  to  conceal  assets  from  a  trustee  in  a 
bankruptcy  proceeding,  which  crime  was  a  felony,  and  was  sentenced  to 
imprisonment  for  a  term  of  two  years  at  the  United  States  penitentiary, 
Atlanta,  Ga.,  and  to  pay  a  fine  of  $5,000.  A  certified  copy  of  the  judgment 
of  conviction  having  been  presented  to  this  court  and  the  petition  herein 
having  been  duly  served  upon  the  respondent,  and  he  not  having  appeared 
or  answered  he  is  disbarred  under  the  provisions  of  section  477  of  the 
Judiciary  Law.*  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and 
Sheam,  JJ.    Respondent  disbarred.     Order  to  be  settled  on  notice. 

*  Consol.  Laws,  chap.  30  (Laws  of  1909,  chap.  35),  S  477.  See  Id.  S  88, 
subd.  3.—  [Rbp. 
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LotJiB  QiBKBT,  Appellant,  p.  John  Mobcksl  and  Others,  Respondents. 

Fraud  —  sale  of  goods  in  btdk  —  retention  of  posseeHon  —  rights  of  creditors. 

Appeal  from  a  judgment  of  the  Supreme  Court  in  favor  of  the  defenfiAnts 
entered  upon  the  decision  of  the  court  after  a  trial  without  a  jury. 

Scorr,  J.:  By  this  action  the  plaintiff,  as  assignee  of  a  judgment  creditor 
of  John  Moeckel  and  Harry  Kersting,  formerly  copartners  in  business,  seeks 
to  set  aside  a  transfer  by  said  copartners  of  the  goods,  lease  and  business 
conducted  by  said  copartners  to  the  defendant  Marcus  Bower.     By   the 
complaint  it  would  appear  that  the  transfer  was  claimed  to  be  void  under  tiie 
Bulk  Sale  Act  (Pers.  Prop.  Law,  S  ^)*  *  <^<1  bo  it  clearly  was.    It  was  also 
void,  according  to  the  evidence,  under  section  36  of  the  Personal  Plx>perty 
Lawt  in  that  it  was  not  accompanied  by  an  immediate  delivery  followed  l>y 
actual  and  continued  change  of  possession.    The  evidence  does  not  dearly 
show  that  plaintiff's  assignor  was  a  creditor  at  the  time  the  transfer  was  made. 
This  objection,  whether  it  be  of  consequence  or  not,  was  not  made  at  the 
trial.    If  it  had  been  perhaps  it  could  have  been  met  by  proof.     At  aU 
events  it  cannot  be  taken  advantage  of  for  the  first  time  on  appeal.     The 
judgment  should  be  reversed  and  a  new  trial  granted,  with  costs  to  appel- 
lant to  abide  the  event.    The  findings   that  the  sale  was  not  fraudu- 
lently made  and  that  said  sale  was  within  the  provisions  of  the  statute 
are  hereby  reversed.    Clarke,  P.  J.,  Laughlin,  Davis  and  Shearn,  JJ., 
concurred.    Judgment  reversed,  new   trial  ordered,  costs  to  appellant  to 
abide  event. 


Samuel   Josbph,    Respondent,    v,    Habbt   Joseph   and   David   Joseph, 

Appellants. 

Appeal  trom  an  order  denying  the  defendants'  motion  for  leave  to  amend 
answers. 

Per  Curiam:  The  order  appealed  from  is  reversed,  with  ten  dollars  costs 
and  disbursements,  and  the  motion  for  leave  to  serve  the  proposed  amended 
answers  granted,  upon  payment  of  all  costs  of  the  action  to  the  date  of  the 
motion,  to  be  taxed,  less  the  costs  allowed  appellants  on  the  appeal,  and 
upon  the  further  condition  that  the  cause  shall  retain  its  present  date  of 
issue  and  place  on  the  calendar,  provided  plaintiff  elects  to  reply  to  the 
counterclaim  and  proceed  with  the  trial;  but  not  if  he  shall  demur  thereto. 
Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Davis,  and  Shearn,  JJ.  Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  granted  on 
the  conditions  stated  in  opinion.    Order  to  be  settled  on  notic  • 

*  See  Consol.  Laws,  chap.  41  (Laws  of  1909,  chap.  45),  §  44,  as  amd.  by 
Laws  of  1914,  chap.  607.—  [Rep. 

t  Repealed  by  Laws  of  1911,  chap.  571. —  [Rep. 
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RosB  GuzzABDi,  Appellant,  v.  Amsbigan  Distilled  Watbb  Company, 

Respondent. 

Appeal  from  a  judgment  of  the  Supreme  Court  dismissing  the  complaint 
upon,  the  defendant's  motion  after  a  trial  at  Trial  Term,  and  also  from  an 
order  denying  the  plaintiiT's  motion  for  a  new  trial. 

Per  Curiam:  We  are  of  opinion  that  the  evidence  presented  questions 
of  fact  for  the  jury  to  determine.  The  judgment  and  order  api)ealed  from 
are,  therefore,  reversed  and  a  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.  Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith 
and  Page,  JJ.  Judgment  and  order  reversed  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event. 


Thomas  E.  Nolan,  Respondent,  v.  Peter  J.  Mallet,  Appellant. — 
Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event,  unless  plaintiff  stipulates  to  reduce  verdict  to  $10,000;  in  which 
event,  judgment,  as  so  modified,  and  order  affirmed,  without  costs.  No 
opinion.  Order  to  be  settled  on  notice.  Present  —  Clarke,  P.  J.,  Laughlin, 
Dowling,  Davis  and  Shearn,  JJ. ;  Sheam,  J.,  dissented  and  voted  for  reversal 
and  new  trial. 

Marion  Hayward,  Respondent,  v.  Irving  Hayward,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Davis  and  Sheam,  JJ. 

Joseph  Burehardt,  as  Administrator,  etc..  Respondent,  v.  Acker, 
Merrall  &  CoNDiT  Co.  and  Forty-second  Street,  Manhattanvillb 
AND  St.  Nicholas  Avenue  Railway  Company,  Appellants. —  Judgment 
afiftrmed,  with  costs  to  Acker,  Merrall  &  Condit  Co.  and  reversed  and 
complaint  dismissed  as  to  railroad  company.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Smith,  Page  and  Sheam,  JJ.;  Laughlin  and  Page, 
JJ.,  dissented  as  to  railroad  company.    Order  to  be  settled  on  notice. 

Frank  J.  Baxjmert  and  Others,  Respondents,  v.  Manfred  Malxin  and 
Another,  Appellants. —  Order  reversed,  with  ten  dollars  costs  and  dis- 
bursements and  motion  denied,  with  ten  dollars  costs,  with  leave  to  plaintiffs 
to  amend  on  payment  of  costs,  on  Beed  v.  Sohel  (177  App.  Div.  532), 
decided  April  13,  1917.  Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and 
Davis,  JJ. 

Florence  Valensi  Benoliel,  Respondent,  v.  Abraham  Benoliel  and 
Others,  Appellants. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. (See  Roessle  v.  RoeasU,  163  App.  Div.  344.)  Present — Clarke, 
P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Solomon  Okun,  Respondent,  v.  The  Duval  Company,  Appellant. — 
Judgment  and  order  reversed,  new  trial  ordered,  costs  to  appellant  to  abide 
event,  on  the  ground  that  the  verdict  is  against  the  weight  of  evidence. 
Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

William  H.  Granrery,  Appellant,  v.  George  C.  Taylor,  as  President 
App.  Div.— Vol.  CLXXVIII.        88 
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of  the  Amsbican  Express  Compant,  an  Uninoorporated  Association,  ete^ 
Respondent. —  Determination  affirmed,  with  costs.    No  opinion.     Present 

—  Clarke,  P.  J.,  Soott,  Smith,  Page  and  Davis,  JJ. 

Jamss  B.  Blainb,  Respondent,  v.  Sidonib  C.  Thitbn  and  Anotlio', 
Appellants. —  Judgment  and  order  affirmed,  with  costs.  No  opinioii. 
Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Cbua  Musicant,  an  Infant,  by  Abraham  Musicant,  Her  Guardian  ad 
Litem,  Appellant,  v.  Bradlbt  Contbactino  Company,  Respondent. 
Abraham  Musicant,  Appellant,  v.  Bradlbt  CoNTRAcriNa  Compakt, 
Respondent. —  Judgment  and  order  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Thb  Pboplb  of  thb  State  of  New  York,  Respondent,  v.  Joseph  Tor- 
TORA,  Appellant. —  Judgment  affirmed.  No  opinion.  Present- —  Clarke, 
P.  J.,  Soott,  Smith,  Page  and  Davis,  JJ. 

Thompson-Starrbtt  Company,  Ai^)ellant,  v.  Fbdbral-Hubkb  Company, 
Respondent. —  Judgment  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Robebt  Holmes,  Individually  and  as  Trustee,  etc.,  and  Others,  AppeDants, 
v.  Saint  Joseph  Lead  Company,  a  Corporation,  and  Others,  Impleaded  with 
Edward  C.  Smith  and  Another,  Respondents. —  Judgment  and  order 
affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Scott,  Smith, 
Page  and  Davis,  JJ. 

Joseph  S.  Mxtlronby,  Respondent,  v.  Metal  Shelter  Company, 
Inc.,  Appellant. —  Judgment  affirmed,  with  costs.    No  opinion.     Preeent 

—  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

IsADORE  Schwartz,  Respondent,  v.  Hyman  Levin,  Appellant. —  Judg- 
ment and  order  affirmed,  with  costs.  No  opinion.  Present  —  ClaricQ, 
P.  J.,  Soott,  Smith,  Page  and  Davis,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Solomon 
Hirsch,  Appellant. —  Judgment  affirmed.  No  opinion.  Present  —  Qarka, 
P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Anthony  Mott  v.  Thomas  W.  Martin. —  Motion  granted,  with  ten 
dollars  costs.    Present  —  Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

In  the  Matter  of  Abraham  Goldfarb. —  See  memorandum.  Present  — 
Clarke,  P.  J.,  Scott,  Smith,  Page  and  Davis,  JJ. 

Spiritusfabriek  Astra  of  Amsterdam,  Holland,  Appellant,  v.  Sugar 
Products  Company,  Respondent. —  Order  affirmed,  with  ten  dollars  costs 
and  disbursements,  unless  the  stipidation  be  given  that  an  order  may  be 
entered  for  the  issuance  of  an  open  commission  in  Amsterdam,  Holland,  or 
London,  England,  to  take  the  testimony  of  the  witnesses  named,  the  plain- 
tiff paying  the  expenses  of  the  defendant,  not  to  exceed  a  certain  sum  to  be 
named  in  the  order,  the  amount  of  these  expenses  to  be  taxed  by  the  pre- 
vailing party.  In  case  such  stipulation  is  made  4Knd  filed  within  ten  days 
from  service  of  order  to  be  entered  hereon,  with  notice  of  entry,  the  order 
appealed  from  wiU  be  reversed,  without  costs.  Order  to  be  settled  on 
notice.    Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

Cornelius  Hunt,  Respondent,  v.  Burton  F.  Kreyer,  Appellant. — 


Digitized  by  VjOOQIC 


Oases  Bbported  with  Brief  Syllabi.  915 

App.  Div.]  First  Department,  May,  1917. 

Order  aflSrmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Soott,  Smith  and  Pa^,  JJ. 

Chribtoffbb  Hannsvig,  Appellant,  v.  Iryino  Cox  and  Another, 
Copartners,  etc.,  and  Wiixard  U.  Tatlob,  Respondent. —  Order  for  bill 
of  partioulars  modified  by  striking  from  paragraph  2a  the  requirement  to 
"  state  all  the  oircumstanoes  in  connection  therewith,"  and  by  striking  out 
the  requirements  of  paragraphs  7a  and  7b,  and  as  so  modified  affirmed, 
without  costs.  No  opinion.  Order  to  be  settled  on  notice.  Present  — 
Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

John  H.  Tilton,  Jr.,  Respondent,  v.  William  Grant  Brown  and 
Another,  Appellants,  Impleaded  with  Another. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements;  the  date  upon  which  examination  is  to 
proceed  to  be  fixed  in  order.  No  opinion.  Order  to  be  settled  on  notice. 
Present  —  Clarke,  P.  J.,  Laughlin,  Soott,  Smith  and  Page,  JJ. 

Agnes  H.  Maibr,  Respondent,  v.  Jobbfh  A.  Maier,  Appellant. —  Order 
reversed  and  motion  denied,  with  leave  to  plaintiff  to  renew  motion  if 
defendant  default  in  payment  after  further  demand.    No  opinion.    Present 

—  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

Htman  Eisbnberg,  Appellant,  v.  Habbt  Lustgabten  and  Another, 
Respondents. —  Order  modified  as  stated  in  order  entered  hereon,  and  as 
modified  affirmed,  without  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Smith  and  Page,  JJ. 

Samuel  Newman,  Appellant,  v.  Patbick  McGovbbn  and  Another, 
Respondents. —  Order  reversed,  with  ten  dollars  costs  and  disbursements, 
and  motion  granted  to  extent  stated  in  order  entered  hereon.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

MoBBis  Solomon,  Appellant,  v.  Adolph  H.  Kates  and  Another,  Com- 
posing the  Firm  of  Kates  Bbothbbs,  Respondents. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

In  the  Matter  of  the  Election  of  Directors  of  the  Real  Estate  Ownebs 
Pbotective  Association.  L.  Victob  Weil,  Appellant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  — Clarke, 
P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

The  People  of  the  State  or  New  Tobk  v.  Leon  Mabco. —  Motion 
granted.    Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

The  People  op  the  State  of  New  Tobk  v.  Russell  L.  Guipb. — 
Motion  granted,  unless  appellant  complies  with  terms  of  order.  Present  — 
Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

The  People  of  the  State  of  New  Tobk  v.  Louis  Hoffman  and  Others. 

—  Motion  granted.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and 
Page,  JJ. 

MoBLAND  MoBTGAGE  CoMPANT  V.  JoHN  O.  FiSHEB  and  Another.  Henby 
W.  Van  Wageneb  and  Another  v.  John  O.  Fibheb  and  Another. —  Motions 
granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott, 
Smith  and  Page,  JJ. 

WiLUAM  M.  Mabtin  v.  Beck  Shoe  Company.    Wiluam  M.  Martin 


Digitized  by  VjOOQIC 


916  Cases  Reported  with  Brief  Syllabl 

First  Department,  May,  1917.  [Vol.  17a 

V.  Bbck  Shob  Company. —  Motions  granted,  with  ten  doUars  costs.    Present 
—  Clarke,  P.  J.,  Laughlin,  Soott,  Smith  and  Page,  J  J. 

Abraham  Wald  v.  Betcb  Pbrskt. —  Motion  granted  unless  appellant 
complies  with  terms  of  order.  Present  —  Clarke,  P.  J.,  Laughlin,  Soott, 
Smith  and  Page,  JJ. 

Pbnna  Alcohol  and  Chemical  Company  v.  Arthub  C.  Robbrtson. — 
Application  denied,  with  ten  dollars  costs.  Order  signed.  Present  — 
Clarke,  P.  J.,  Laughlin,  Soott,  Smith  and  Page,  JJ. 

Catherine  Carroll  v.  The  City  of  New  Tork. —  Application  denied, 
with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin, 
Scott,  Smith  and  Page,  JJ. 

DouLL  Miller  Company  v.  Max  Salmowitz. —  Application  denied,  with 
ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin,  Soott, 
Smith  and  Page,  JJ. 

MoRiTZ  Wormber  v.  Solomon  Silbbrstbin. —  Application  denied,  with 
ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin, 
Soott,  Smith  and  Page,  JJ. 

Charlotte  Stern  v.  The  City  of  New  York. —  Application  denied,  with 
ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin, 
Soott,  Smith  and  Page,  JJ. 

Patrick  Goodman  v.  Mblbobb  Fireproof  Storagb  Warbboubb 
Company. —  Application  denied,  with  ten  dollars  costs.  Order  signed. 
Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

Emma  Strufb  v.  New  York  Railways  Company. —  Application  denied, 
with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Laughlin, 
Scott,  Smith  and  Page,  JJ. 

Albert  Appell  v.  Anna  T.  Appell  and  Others. —  Motion  granted;  ques- 
tion certified.    Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

William  A.  Halbb  v.  Samuel  Adams. —  Motion  denied,  with  ten  dollars 
costs.    Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

Louis  K.  Comstock  v.  Edgar  Ellinger. —  Motion  denied,  with  ten 
dollars  costs.    Present  —  Clarke,  P.  J.,  Laughlin,  Soott,  Smith  and  Page,  JJ. 

Bradford  Company  v.  James  H.  Dunn. —  Motion  denied,  with  ten  dol- 
lars costs.    Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

Robert  H.  Thorburn  v.  Dellora  R.  Gates. —  Motion  denied,  with  ten 
dollars  costs.    Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

The  People  op  the  State  of  New  York  v.  Fred  Bull. —  Motion 
granted.    Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

In  the  Matter  of  James  F.  Mahan. —  Referred  to  Hon.  John  J.  Freedman, 
official  referee.  Order  to  be  settled  on  notice.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Smith  and  Page,  JJ. 

Harold  Howard  and  Others,  as  Trustees,  v.  Makwell-Briscoe  Motor 
Company. —  Motion  granted;  question  certified.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Smith  and  Page,  JJ. 

Nathan  Fabs  v.  Illinois  Surety  Company. —  Motion  denied,  with  ten 
dollars  costs,  and  stay  vacated.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott, 
Smith  and  Page,  JJ. 
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Max  Radt  v.  Gbbelbt  Squarb  Hotel  Compant. —  Motion  denied,  with 
ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and 
Fogey  JJ. 

In  the  Matter  of  Zebsoa  Avenue. —  Motions  denied,  with  ten  dollars 
costs.    Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  J  J. 

In  the  Matter  of  Johannes  D.  £.  M.  de  Ridder. —  Motion  granted. 
Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and  Page,  JJ. 

Samuel  Joseph,  Respondent,  v.  Harry  Joseph  and  Others,  Appellants. — 
Appeal  dismissed,  without  costs.  Present  —  Clarke,  P.  J.,  LaughUn,  Scott, 
Smith  and  Page,  JJ. 

In  the  Matter  of  J.  B.  Grebnhut  &  Company. —  Motion  denied,  with 
ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Smith  and 
Page,  JJ. 

Federal  Trust  Company,  Respondent,  v.  Thomas  Carberry  and 
Another,  Impleaded  with  Patrick  Ryan,  Appellant. —  Judgment  and  order 
affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin, 
Scott,  Davis  and  Sheam,  JJ. 

Forbes  and  Company,  Inc.,  Resi>ondent,  v.  Emerson  Building  Com- 
pany, Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Davis  and 
Sheam,  JJ. 

Emily  Schwab,  an  Infant,  by  Edwin  H.  Schwab,  Her  Guardian  ad  litem. 
Respondent,  v.  Bradley  Contractin'q  Company,  Appellant. —  Judgment 
and  order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Davis  and  Shearn,  JJ. 

Everett  P.  Hervey  and  Others,  Copartners,  etc.,  Respondents,  v. 
Edward  J.  Tilyou,  Appellant. —  Judgment  affirmed,  with  costs.  No 
opinion.    Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Davis  and  Sheam,  JJ. 

Morris  Rubinstein  and  Others,  Heretofore  Copartners,  etc..  Appellants, 
v.  Abb  AH  AM  Werbelovsky  and  Others,  as  Executors,  etc..  Respondents. — 
Judgment  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Davis  and  Sheam,  JJ. 

Isaac  D.  Cohn,  Respondent,  v.  Howlbtt  and  Hockmeyeb  Co.,  Inc.. 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.    Present  —  Clarke,  P.  J.,  Laughlin,  Scott,  Davis  and  Sheam,  JJ. 

Virginia  Ejbndall,  Appellant,  v.  Frederick  Schnaufbr,  Respondont.^- 
Judgment  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Scott,  Davis  and  Sheam,  JJ. 

Elsie  Erpf-Lefkovics  Blum,  Appellant,  v.  Richard  Blum,  Respondent. 
—  Judgment  affirmed.  No  opinion.  Present  —  Clarke,  P.  J.,  Laughlin* 
Scott,  Davis  and  Sheam,  JJ. 

AuGXTSTA  Landes,  Respondent,  v.  Leonard  Landes,  Appellant. —  Judg- 
ment affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J.,  LaoghliOt 
Scott  and  Davis,  JJ. 

John  Muldoon,  Respondent,  y.  William  P.  Sbaybb  and  Another, 
Appellants,  Impleaded  with  Another. —  Judgment  affirmed,  with  costs. 
No  opinion.    Present  —  Oarke,  P.  J.,  Laughlin,  Scott,  Davis  and  Shearn,  JJ. 
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DuBoiB  Manufactubing  Company,  Appellant,  y.  Athbnb  Hotel  Com- 
PANT,  Respondent. —  Order  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  I^bughlin,  Scott,  Davis  and  Sheajm,  JJ. 

JoBSP  Inwald  Glass  Co.,  Inc.,  Respondent,  v.  Hugh  G.  Ferouson, 
Appellant. —  Judgment  affirmed,  with  oosts.  No  opinion.  Present  — 
Clarke,  P.  J.,  Liaughlin,  Scott,  Davis  and  Sheam,  JJ. 

The  People  op  the  State  op  New  Yobk,  Respondent,  v.  Morris  J. 
Wilkes,  Appellant. —  Judgment  affirmed.  No  opinion.  Present  —  Clarke, 
P.  J.,  Laughlin,  Dowliug,  Smith  and  Page,  JJ. 

William  Spencer,  Respondent,  v.  John  T.  Williams  and  Another,  as 
Copartners,  etc..  Appellants. —  Judgment  affirmed,  with  oosts.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowliug,  Smith  and  Page,  JJ. 

Edward  F.  James,  as  Executor  and  Trustee,  etc.,  of  Edward  D.  Jameb, 
Deceased,  Respondent,  v.  Wiluam  A.  Ladue  and  Another,  as  Substituted 
Trustees,  etc.,  of  Frederick  P.  Jameb,  Deceased,  and  Others,  Respondents, 
Impleaded  with  Cornelia  A.  James  and  Others,  Appellants. —  Judgment, 
so  far  as  appealed  from,  affirmed,  with  costs.  No  opinion.  Present  — 
Clarke,  P.  J.,  Liaughlin,  Dowling,  Smith  and  Page,  JJ. 

Robert  £.  Stoker,  as  Administrator,  etc.,  Appellant,  v.  The  R.  &  L. 
Compant,  Respondent. —  Order  affirmed,  with  costs.    No  opinion.    Present 

—  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  J  J. 

Marie  G.  Genntibon,  Appellant,  Respondent,  v.  Phillip  Genntison, 
Respondent,  Appellant. —  Judgment  affirmed.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Edward  Servace,  as  Administrator,  etc.,  Respondent,  v.  John  H. 
Flagler,  Appellant. —  Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Cleveland  Trinidad  Paving  Company,  Re8i>ondent,  v.  The  Citt  of 
New  Tork,  Appellant. —  Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Thomas  Parker  Company,  Appellant,  v.  The  Citt  of  New  York  and 
Others,  Defendants,  Impleaded  with  Fidelity  and  Deposit  Company  or 
Maryland,  Respondent. —  Judgment  affirmed,  with  costs,  on  the  authority 
of  Bradley  &  San  v.  Ruber  Co.  (146  App.  Div.  630;  affd.,  210  N.  Y.  627). 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

William  Hampel,  Respondent,  v.  Mozambique  Trading  and  Planta- 
tion Company,  Appellant. —  Judgment  affirmed,  with  costs.  No  opinion. 
Present  —  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Julius  Albert,  Respondent,  v.  Irving  W.  Street  and .  Another, 
Impleaded  with  Eugene  A.  Hieber  and  Others,  Appellants. —  Judgment 
and  order  affirmed,  with  costs.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Anchor  Realty  Company,  Appellant,  v.  Bankers  Trust  Company, 
Respondent. —  Determination  affirmed,  with  costs.    No  opinion.    Present 

—  Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of  Sarah  E.  Battbr- 
eoN,  Deceased.    The  Pennsylvania  Company  for  Insurance  on  Lives 
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AND  Gbanting  Annuitibs,  as  Executor,  etc..  Appellant;  Thb  Comptbollbb 
OF  THB  Statb  of  Nbw  Tobk,  Respondent. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J., 
Laughlin,  Dowliug,  Smith  and  Page,  JJ. 

Vbbonika  Mullbb,  Respondent,  y.  Hbnbt  Wbndt  and  Others,  Appel- 
lants.—  Judgment  and  order  affirmed,  with  costs.    No  opinion.    Present 

—  Clarke,  P.  J.,  Laughlin,  Dowliug,  Smith  and  Page,  JJ. 

Habbt  C.  Zbbman,  Respondent,  v.  Lazab  Olive,  Appellant. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements,  with  leave  to  defendant 
to  withdraw  demurrer  and  to  answer  on  payment  of  costs  in  this  court  and 
costs  awarded  by  the  order  appealed  from.  No  opinion.  Present  — 
Clarke,  P.  J.,  Laughlin,  Dowling,  Smith  and  Page,  JJ. 

Irbnb  L.  Dbmuth  and  Others,  as  Executors,  etc..  Respondents,  v. 
Maroubbitb  Dacbt  Hbllican  and  Others,  Defendants.  In  the  Matter 
of  the  Application  of  Lawtbbs  Titlb  and  Trust  Compant,  Assignee  of 
Ibbnb  L.  Dbmitth,  and  Unitbd  Statbs  Trust  Compant  of  Nbw  York, 
as  Executors,  etc.,  of  Louis  Dbmuth,  Deceased,  PlaintiJOFs  in  the  Above- 
entitled  Action,  to  Compel  Elizabbth  L.  Rothschild,  as  Purchaser  of  the 
Mortgaged  Premises  Sold  under  the  Judgment  of  Foreclosure  and  Sale 
in  Said  Action,  Appellant,  to  Complete  Her  Purchase. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

Jambs  Fat,  Appellant,  v.  Thb  Hbrald  Compant,  Respondent. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion.    Present 

—  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

Robbrt  Rbis  &  Compant,  Appellant,  v.  William  Moorb  ENrmNO 
Compant,  Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  dis- 
bursements. No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Sheam,  JJ. 

Robbrt  Rbis  &  Compant,  Appellant,  v.  Moorb  and  Tibrnet,  Inc., 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

Thb  Economt  Fubb  and  MANUFACTxrauNO  Compant,  Appellant,  v. 
Hbnrt  O.  Lacount  and  Others,  Respondents. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Sheam,  JJ. 

LizziB  CoNNBLL,  Appellant,  v.  Edna  W.  Cooudgb  and  Another,  Defend- 
ants. Howard  K.  Coolidob,  Respondent. —  Order  affirmed,  with  ten 
dollars  costs  and  disbursements.  No  opinion.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Sheam,  JJ. 

Benjamin  C.  Millbr  and  Another,  Trading  as  B.  C.  Millbr  &  Bbo., 
Appellants,  v.  Sidnbt  Blumbnthal  &  Co.,  Inc.,  Respondent. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Present 
^Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

Barnbt  &  Smith  Car  Compant,  Appellant,  v.  The  E.  W.  Bliss  Compant, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements. 
No  opinion.     Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Shearn,  JJ* 
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Patrick  Bbbnnan,  AppeUant,  v.  Philadblphia  and  Rbadinq  Coax  and 
Iron  Company,  Respondent. —  Order  affirmed,  with  ten  dollars  costs  and 
disbursemmits.  No  opinion.  Ptesent  —  Clarke,  P.  J.,  Dowlinsr,  Smith, 
Pftge  and  Sheam,  JJ. 

In  the  Matter  of  the  Api^oation  of  Saltatobs  Pblblla,  Appelant,  in 
Proceedings  Supplementary  to  Exeoution  against  Thb  Illinoxs  Subbtt 
CoMPANT,  Respondent. —  Order  affirmed,  with  ten  dollars  oosts  and  disburse- 
ments. No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Sheam,  JJ. 

WiLUAic  H.  ToLMAN,  Respondent,  v.  Ambucan  Mubbum  or  Satbtt, 
Appellant. —  Order  modified,  as  stated  in  order,  and  as  so  modified  affirmed, 
without  oosts.  No  opinion.  Present —  Clarke,  P.  J.,  Dowling,  Smith 
Page  and  Sheam,  JJ. 

Cora  L.  Tttrnbr,  Respondent,  v.  Charlbs  W.  Turnbr,  Appellant. — 
Order  affirmed,  with  ten  dollars  oosts  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

Jambb  Wolffsohn,  Respondent,  v.  €k>LD8iaTH  &  Co.,  Inc.,  Appellant 

—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion* 
Plresent  ~  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

Jambs  Wolffsohn,  Respondent,  v.  Ooldsmith  &  Co.,  Inc.,  Appellant. 

—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

Philip  Ellman,  Appellant,  v.  Thb  Citt  of  Naw  Tors,  Respondent.— 
Order  affirmed,  with  ten  dollars  oosts  and  disbursements.  No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

Gladys  Teed,  an  Infant,  etc..  Respondent,  v.  Francis  D.  Griffin, 
Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No 
opinion.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

Glbnalla  Realty  Corporation,  Respondent,  v.  Starr  Piano  Com- 
pany, Appellant. —  Order  affirmed,  with  ten  dollars  costs  and  disburse- 
ments. No  opinion.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Sheam,  JJ. 

Edward  S.  Child,  Respondent,  v.  Samubl  W.  Rushmorb,  Appellant. 

—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

The  Peoplb  of  the  State  of  New  York  v.  Joseph  Zuccaro. —  Motion 
to  dismiss  appeal  granted.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Sheam, . JJ. 

In  the  Matter  of  Henry  Rutherford,  Deceased. —  Motion  to  dismiss 
appeal  granted,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Sheam,  JJ. 

Cora  L.  Turner  v.  Charles  W.  Turner. —  Motion  to  dismiss  appeal 
denied.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

Mary  O'Brien  v.  The  City  of  New  York. —  Motion  to  dismiss  appeal 
granted,  with  ten  dollars  costs,  unless  appellant  comply  with  terms  stated 
Sn  order.    Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ, 

Peter  Duffy  v.  Charlbs  L.  Ambnt. —  Motion  to  dismiss  appeal  granted. 
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unless  appellant  comply  with  tenns  stated  in  order.  Plresent  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

Pbtbr  Dxtfft  v.  Chablsb  L.  Ambnt. —  Motion  to  withdraw  appeal 
granted  on  pajrment  of  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Sheam,  JJ. 

Fbancib  Bbndblabi  v.  Whttb's,  Inc. —  Application  denied,  with  ten 
dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Sheam,  JJ. 

Pictorial  Rbvibw  Company  v.  Louis  Oranbkt  and  Others. —  Applica- 
tion denied,  with  ten  dollars  costs,  and  stay  vacated.  Order  signed. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

William  G.  Kohn  v.  Waltbr  H.  Warnbr,  Impleaded,  etc. —  Application 
denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Sheam,  JJ. 

Pbtbr  K.  Hbsslbr  v.  Nbw  York  Railways  Company. —  Application 
denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Sheam,  JJ. 

Mbtbr  Mintz  y.  Samubl  Dorfman  and  Others. —  Application  denied, 
with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Sheam,  JJ. 

Morris  Bruh  v.  Josbph  Zimit. —  Application  denied,  with  ten  dollars 
costs.  Order  signed.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Sheam,  JJ. 

Mary  Schatz  v.  Abraham  Hirschhorn  and  Others. —  Application 
denied,  with  ten  dollars  costs,  and  stay  vacated.  Order  signed.  Present 
—  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

W.  L.  Flbischbr  &  Company,  Inc.,  v.  Paul  Gbru. —  Application 
granted.  Order  signed.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Sheam,  JJ. 

Gurnby  Elbvator  Company  v.  F.  F.  Proctor  Mt.  Vbrnon  Realty 
Company. —  Application  denied,  with  ten  dollars  costs.  Order  signed. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam',  JJ. 

Harry  Altman  and  Others  v.  William  Kinstler  and  Others. —  Applica- 
tion denied,  with  ten  dollars  costs.  Order  signed.  Present  —  Clarke,  P.  J., 
Dowling,  Smith,  Page  and  Sheam,  JJ. 

Minnib  Stamp  v.  Eighty-sixth  Strbbt  Amitsbmbnt  Company. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Sheam,  JJ. 

Rowland  W.  Spain  v.  Manhattan  Shirt  Company. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Sheam,  JJ. 

Samuel  C.  Dalrymplb  v.  Mobbb  Schwartz. —  Motion  denied,  with  ten 
dollars  costs.     Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

Henry  I.  Clark  and  Others  v.  Bankers  Trust  Company. —  Motion 
denied,  with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith, 
Page  and  Sheam,  JJ. 

KoBRE  Assets  Corporation  v.  Hyman  D.  Baker. —  Motion  for  reargu- 
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ment  denied.  Motion  for  leave  to  appeal  granted;  question  oertlfied. 
P^sent  ~  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

Pennington  Whitbhuad  v.  Mabia  H.  Dbhon  Polk  and  Others. —  Motion 
for  preference  granted  for  June  6, 1017.  Present  —  Clarke,  P.  J.,  Dowlingt 
Smith,  Page  and  Sheam,  JJ. 

Cbntbal  Tbust  Company  v.  Albbbt  Falck  and  Others. —  Motion  tc/e 
stay  granted,  on  condition  that  appeal  be  taken  and  perfected  within  thirty 
days.  Order  to  be  settled  on  notice.  Present  —  Clarke,  P.  J.,  Dowling, 
Smith,  Page  and  Sheam,  JJ. 

In  the  Matter  of  Samubl  S.  Fixld  and  Others. —  Motion  granted. 
Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

Jbssb  L.  Labkt  v.  Minbrya  Coybbdalb  and  Others. —  Motion  denied, 
with  ten  dollars  costs.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Sheam,  JJ. 

In  the  Matter  of  Hbnbt  B.  Habt,  Deceased. —  Motion  for  preference 
granted  for  June  6,  1017.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page 
and  Sheam,  JJ. 

Thb  Pboplb  of  thb  Statb  of  Nbw  Tobk  ex  rel.  EIings  Countt  Liqhtinq 
Company  v.  Oscab  S.  Straus  and  Others. —  Motion  for  preference  granted 
for  June  5,  1917.  Present  —  Clarke,  P.  J.,  Dowling,  Smith,  Page  and 
Sheam,  JJ. 

In  the  Matter  of  Emanubl  J.  Liyinqbton,  an  Attorney. —  Motion  for 
commission  denied,  without  prejudice  to  renewal  if  attendance  of  witness 
cannot  be  obtained  within  this  State.  Order  to  be  settled  on  notice.  Present 
—  Clarke,  P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

The  Pboplb  of  thb  State  of  New  Yobk  ex  rel.  Gbrtrttdb  Cbanb  y. 
William  C.  Obmond  and  Others. —  Motion  granted.  Present  —  Clarke, 
P.  J.,  Dowling,  Smith,  Page  and  Sheam,  JJ. 

Ferbal  C.  Dininny,  Appellant,  v.  Jambs  8.  Rbayis  and  Others, 
Respondents. —  Judgment  affirmed,  with  costs,  on  opinion  of  Page,  J.,  at 
Special  Term.  (Reported  in  100  Misc.  Rep.  316.)  Present  —  Clarke, 
P.  J.,  Scott,  Smith  and  Davis,  JJ.;  Scott,  J.,  dissented. 


Second  Department,  Mat,  1917. 

Frbdbricka  Wichman,  Respondent,  v.  New  York  Conbolidatbd  Rail- 
ROAB  Company,  Appellant. 

Railro<ui  —  negligence  — fdU  on  stair. 

Appeal  by  the  defendant  from  a  judgment  of  the  Supreme  Court,  entered 
in  the  office  of  the  clerk  of  the  county  of  Kings  on  the  18th  day  of  October, 
1916,  in  favor  of  the  plaintiff. 

Jen  KB,  P.  J.:  The  contention  that  the  plaintiff  fell  in  consequence  <rf 
defects  in  the  stairway,  rests  almost  altogether  upon  the  testimony  of  her 
daughter,  who  admits  that  she  did  not  ascribe  the  fall  to  such  defects  until 
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the  day  after  the  aoddent,  when  she  returned  to  view  the  statn.  More- 
over, she  arrives  at  the  cause  of  the  fall  by  a  process  of  exclusion.  The 
daughter  is  flatly  contradicted  by  nine  witnesses,  of  whom  almost  all  looked 
at  the  stairway  immediately  after  the  accident,  for  the  purpose  of  dis- 
covering any  defects  therein.  Of  these  nine,  one  was  a  disinterested  passenger 
who  was  following  the  plaintiff  in  her  descent,  another  was  an  employee  of 
the  department  of  bridges,  and  three  were  members  of  the  police  force^ 
who  gave  official  attention  to  the  accident.  The  other  witnesses  were 
employees  of  the  dcifendant,  but  one  of  them  had  left  such  employment 
before  the  trial.  There  is  nothing  that  indicates  that  any  witness  called 
by  the  defendant  was  a  deliberate  falsifier.  So  far  as  the  employees  are 
concerned,  while  their  relations  to  the  defendant  could  have  been  considered 
properly  by  the  jury  in  weighing  the  testimony,  it  must  be  remembered 
that  these  employees  were  corroborated  by  the  apparently  disinterested 
witnesses  called  by  the  defendant.  We  think  that  the  verdict  is  against 
the  weight  of  the  evidence,  and  that,  therefore,  there  should  be  a  new  trial. 
Stapleton,  Mills,  Putnam  and  Blackmar,  JJ.,  concurred.  Judgment 
reversed  and  new  trial  granted,  costs  to  abide  the  event. 


Thx  Pbo^lb  of  ths  Statb  of  Nbw  York,  Respondent,  v.  Maudb  H. 
Stlvbbtbb,  Appellant. 

Crime  —  Boliciting  —  evidence. 

Appeal  by  the  defendant  from  a  judgment  of  the  County  Court  of  Kings 
county,  entered  in  the  office  of  the  clerk  of  said  county  on  the  18th  day  of 
October,  1916,  affirming  a  judgment  of  conviction  rendered  in  the  First 
District  Magistrate's  Court,  in  the  borough  of  Brooklyn,  city  of  New  York. 

Pbr  Curiam:  The  magistrate  afforded  to  the  defendant  every  right 
assured  to  her  by  procedure,  not  merely  in  a  formal  way,  but  with  full 
explanation  thereof.  He  was  courteous  and  considerate  and  deserves  nothing 
but  commendation  for  his  conduct  ot  the  proceedings  and  of  the  trial.  The 
magistrate  suspended  sentence.  We  think  that  the  case  for  the  People 
kft  it  doubtful  whether  the  defendant  broke  that  provision  of  section  887 
of  the  Code  of  Criminal  Procedure  that  deals  with  solicitation,  upon  which 
she  was  arraigned  and  tried.  In  view  of  this  uncertainty,  and  of  the  state- 
ments of  the  defendant,  whose  denials  were  not  so  sweeping  in  every  respect 
as  to  arouse  suspicion  as  to  their  truth,  and  of  the  unquestioned  proof  of 
her  high  character,  we  have  concluded  to  reverse  the  judgment.  The 
folly  of  the  woman  was  self-confessed,  but  her  criminality  was  not  proven  by 
the  weight  of  evidence.  The  judgment  of  the  County  Court  of  Eangs  county 
that  affirmed  the  conviction  in  the  Magistrate's  Court  is  reversed,  and  the 
conviction  by  the  magistrate  is  reversed,  and  the  defendant  is  discharged. 
Jenks,  P.  J.,  Stapleton,  Mills  and  Blackmar,  JJ.,  concurred;  Thomas,  J., 
dissented.  Judgment  of  the  County  Court  of  Kings  county  that  affirmed 
the  conviction  in  the  Magistrate's  Court  is  reversed,  and  the  conviction  by 
the  magistrate  is  reversed,  and  the  defendant  is  discharged. 
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In  the  Matter  of  the  Petition  of  Hbnbt  Fbldman  for  Letters  of  Admui]»* 
tration,  etc. —  Motion  granted,  without  ooete.  Present  —  Jenks,  P.  J^ 
Stapleton,  Mills,  Putnam  and  Blaokmar,  JJ. 

Pbtbr  J.  Norton,  Respondent,  v.  Spbingfibld,  Long  Island,  Cbmbtbrt 
SodBTT,  Appellant. —  The  motion  for  stay  is  denied,  although  we  regard 
it  imi>ortant  that  the  trial  court  consider  whether  the  certificates  are  in 
accordance  with  the  statute,  and  that  the  plaintiff  should  not  reoover  a 
judgment  that  is  enforcible  to  the  prejudice  of  the  mortgagees  or  the  other 
certificate  holders  or  lot  owners.  The  Trial  Term  has  the  duty  of  determining 
whether  the  certificates  should  be  reformed  and  in  what  regard;  or,  if  that 
cannot  be  done  without  bringing  in  additional  parties,  the  court  has  powor 
to  suspend  the  trial  until  such  parties  shall  have  been  brought  in.  Present  — 
Jenks,  P.  J.,  Thomas,  Stapleton,  Putnam  and  Blaokmar,  JJ. 

Ramapo  Mountains  Watbr,  Powbr  ani>  Sbrvicb  Company,  Inc.,  v. 
CoMinssioNBBS  op  thb  Palisadbs  Intbrstatb  Park,  Appellants.  (Appeals 
No.  1  and  2.)  —  Motions  denied,  without  costs.  If  any  new  facts  have 
arisen  since  the  action  was  begun,  which  the  plaintiff  claims,  that  change  the 
legal  status,  they  can  be  made  the  subject  of  the  new  action.  Present  — 
Jenks,  P.  J.,  Thomas,  Stapleton,  Putnam  and  Blackmar,  JJ. 

Town  op  Brookhavbn,  Respondent,  v.  Samitbl  F.  Robinson,  Appellant. 
—  Motion  denied,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J.,  Stapleton, 
Mills,  Putnam  and  Blackmar,  JJ. 

Catherinb  Bligh,  Respondent,  v.  Nathan  Straus  and  Others,  Appel- 
lants.—  Judgment  and  order  unanimously  afiftrmed,  with  costs.  No 
opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Putnam  and  Black- 
mar, JJ. 

DoifiNiCK  Bligh,  Respondent,  v.  Nathan  Straus  and  Others,  Appel- 
laBts. —  Judgment  and  order  unanimously  afiOrmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Putnam  and  Blaokmar,  JJ. 

Gborgb  F.  Burchblii,  Appellant,  v.  Richard  W.  Burchbll  and  Others, 
Defendants,  Impleaded  with  Richard  W.  Burchbll  and  Austin  B. 
Burchbll,  as  Executors,  etc..  Appellants,  and  Edgar  L.  Morrison, 
Respondent. —  Order  affirmed,  with  ten  dollars  costs  and  disbursements, 
upon  the  opinion  of  Mr.  Justice  Cropsey  at  Special  Term.  (Reported  in 
96  Misc.  Rep.  600.)  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar, 
JJ.,  concurred. 

Edison  Elbctric  Illuminating  Company  of  Brooklyn,  Respondent, 
V.  Thomas  O.  Thachbr,  Appellant. —  Order  affirmed,  with  ten  dollars 
costs  and  disbursements.  No  opinion.  Thomas,  Mills,  Rich  and  Putnam, 
JJ.,  concurrd;  Jenks,  P.  J.,  not  voting. 

MicHABL  EiLLiLBA,  ResiMudent,  y.  J.  Pibrpont  Morgan,  Appellant. — 
Judgment  and  order  unanimously  affirmed,  with  costs.  No  opinion. 
Present  —  Jenks,  P.  J.,  Stapleton,  Mills  and  Rich,  JJ. 

Obbrmbyer  &  LiBBMANN,  Appellant,  v.  William  F.  Kbnnbdt, 
Respondent. —  Judgment  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
Thomas,  Stapleton,  Putnam  and  Blackmar,  JJ.,  concurred. 

Lbon    Olszewski    and    Another,    AppeUants,    v.    Andrbw    KouNsn 
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Respondent,  and  Others,  Defendants. —  Order  modified  so  as  to  permit 
the  plaintiffs  to  plead  over  on  payment  of  costs;  and  as  so  modified  affirmed, 
without  costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  MiUs,  Rich  and  Patnam, 
JJ.,  concurred.     Order  to  be  settled  before  the  Presiding  Justice. 

The  Peoplb  of  the  State  of  New  Tork,  Respondent,  v.  Alfred  £. 
Richardson,  Appellant. —  Judgment  of  conviction  of  the  County  Court  of 
Kings  county  afitened.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton 
and  Putnam,  JJ.,  conciurred;  Carr,  J.,  not  voting. 

Frank  Ravold,  Appellant,  v.  Louise  J.  Hamm,  as  Administratrix,  etc., 
and  Another,  Respondents,  Impleaded  with  Others.^ — Judgment  affirmed, 
with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and 
Blackmar,  JJ.,  concurred. 

Nathan  A.  Sbaqle,  as  Executor,  etc.,  of  Annie  J.  Dade,  Deceased, 
Resi>ondent,  v.  John  D.  Barrbto,  Appellant. —  Interlocutory  judgment 
affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton, 
Putnam  and  Blackmar,  JJ.,  concurred. 

Marvin  Shibblbr,  Suing  for  Himself,  etc..  Taxpayers  of  Suffolk  County, 
New  York,  Appellant,  v.  Edward  H.  L.  SMrrn  and  Others,  Individually 
and  Together  as  Composing  the  Board  of  Superviscnra  of  Suffolk  County, 
New  Tork,  Respondents. —  Collusion,  the  gravamen  of  the  action,  not  being 
proved,  it  is  unnecessary  at  the  suit  of  this  plaintiff,  to  decide  the  legality 
of  the  audit  or  payment,  and  the  judgment  is  affirmed,  with  costs,  on 
authority  of  Daly  v.  Haight  (170  App.  Div.  469).  Jenks,  P.  J.,  Thomas, 
Stapleton,  Rich  and  Putnam,  JJ.,  concurred. 

Samuel  J.  Belfbr,  Respondent,  v.  The  Citt  of  New  Tork,  Appellant. 

—  Plaintiffs  motion  to  dismiss  appeal  denied.  If  plaintiff  promptly  serves 
his  amendments,  the  case  can  be  settled  and  then  placed  jn  the  May  calendar 
as  previously  ordered.  If  the  case  be  not  settled  by  reason  of  any  delay 
or  omission  of  the  plaintiff,  the  case  may  go  on  the  June  calendar.    Present 

—  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Rich,  J  J. 

Samuel  J.  Belfbr,  Respondent,  v.  The  Citt  of  New  Tork,  Appellant. 

—  Defendant's  motion  to  compel  plaintiff  to  accept  the  second  notice  of 
appeal  is  denied  as  unnecessary.  Defendant's  proposed  case  on  appeal 
served  on  April  twenty-eighth  was  in  accordance  with  our  order  of  April 
thirteenth,  and  should  have  been  received.  Present  —  Jenks,  P.  J.,  Thomas, 
Stapleton,  Putnam  and  Blackmar,  JJ. 

Joseph  P.  Carney,  Appellant,  v.  Penn  Realty  Company,  Re6i>ondent. 

—  Motion  denied  upon  condition  that  the  appellant  perfect  the  appeal, 
place  the  case  on  the  June  calendar  and  be  ready  for  argument  when  reached; 
otherwise,,  motion  granted,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J., 
Thomas,  Stapleton,  Mills  and  Rich,  JJ. 

Joseph  M.  Curry  and  Another,  Coiwrtners,  etc..  Respondents,  v.  John 
ZiTELU  and  Another,  Appellants. —  Motion  denied  on  condition  that 
appellants'  surety  justify  within  five  days,  that  thereupon  the  appeal  be 
perfected,  the  case  placed  on  the  June  calendar,  and  made  ready  for  argu- 
ment when  reached;  otherwise,  motion  granted,  with  ten  dollars  costs. 
Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Rich,  JJ. 
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Aaron  Horowitz,  Reflpondent,  v.  Sophie  Cohen,  as  Administratiix, 
etc..  Appellant. —  Conditional  upon  oomplianoe  with  the  order  of  reetita- 
tion,  the  motion  is  granted,  without  costs.  Present  —  Jenks,  P.  J.«  Thomas, 
Stapleton,  Mills  and  Rich,  JJ. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Henrt 
R.  Howell,  Deceased. —  Motion  denied  on  condition  that  appellant  file 
and  serve  the  undertaking  within  ten  days  after  entry  of  the  order;  other- 
wise, motion  granted,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J^ 
Thomas,  Stapleton,  Mills  and  Rich,  JJ. 

In  the  Matter  of  Huoh  Ksnnet,  Deceased. —  Motion  denied,  without 
costs.    Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Rich,  JJ. 

Herman  A.  Klatt,  Respondent,  v.  Emiue  Klatt,  Appellant. —  Motion 
denied,  without  costs.  Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills 
and  Rich,  JJ. 

LucT  Madden,  an  Infant,  by  John  Madden,  Her  Guardian  ad  Litem, 
Respondent,  v.  Nicholas  Avitabilb,  Appellant. —  Motion  for  rearsfumeat 
denied,  with  ten  dollars  costs.  Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  denied.  Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and 
Rich,  JJ. 

Rose  Meouin,  Respondent,  v.  Mart  Buehler,  Appellant. —  Motion 
denied,  on  condition  that  appellant  perfect  the  appeal,  place  the  case  on  the 
June  calendar  and  be  ready  for  argument  when  reached;  otherwise,  motion 
granted,  with  ten  dollars  costs.  Present  —  Jenks,  P.  J.,  Thomas,  Stapleton, 
Mills  and  Rich,  JJ. 

Michael  J.  Mxtrpht,  Appellant,  v.  Tonejbrs  National  Bank, 
Respondent. —  Motion  granted*  with  ten  dollars  costs.  Present  —  Jenks, 
P.  J.,  Thomas,  Stapleton,  Mills  and  Rich,  JJ. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Wiluam 
H.  Hale,  Appellant. —  Motion  denied,  without  costs.  Present  —  Jenks, 
P.  J.,  Thomas,  Stapleton,  Mills  and  Rich,  J  J. 

The  People  of  the  State  of  New  Tore,  Respondent,  v.  Maubo 
SiMONE,  Appellant. —  Motion  denied.  Present  —  Jenks,  P.  J.,  Thomas, 
Stapleton,  Mills  and  Rich,  JJ. 

The  Peoples  Trust  Compant,  Appellant,  v.  Patrick  H.  Flynn  and 
Others,  Defendants.  Hamilton  Trust  Company,  Respondent;  Leander  B. 
Faber,  as  Receiver,  etc..  Appellant. —  Motion  granted  solely  upon  the 
question  of  the  priority  of  the  liens  and  case  set  down  for  Monday,  June  i, 
1917.  Present  —  Thomas,  Stapleton,  Mills  and  Rich,  JJ.;  Jenks,  P.  J., 
not  voting. 

J.  Benedict  Roache,  Appellant,  v.  Patrick  H.  Fltnn  and  Others, 
Defendants.  Hamilton  Trust  Company,  Respondent;  Leander  B. 
Faber,  as  Receiver,  etc..  Appellant. —  Motion  cpranted  solely  upon  the 
question  of  the  priority  of  the  liens,  and  case  set  down  for  Monday, 
June  4,  1917.  Present  —  Thomas,  Stapleton,  Mills  and  Rich,  JJ.;  Jenks, 
P.  J.,  not  voting. 

Myrtle  Stainton,  Appellant,  v.  Malcolm  Ross  Mathebon,  Individually 
and  as  Trustee,  etc..  Respondent. —  Motion  denied,  with  leave  to  appellant 
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to  resettle  the  order  and  upon  condition  that  appellant  perfect  the  appeal, 
place  the  case  on  the  June  calendar  and  be  ready  for  argument  when  reached; 
otherwise,  motion  granted)  with  ten  dollars  costs.  Present  —  Jaiks,  P.  J., 
Thomas,  Stapleton,  Mills  and  Rich,  JJ. 

Joseph  Zimit,  Respondent,  v.  Sabah  Chaitman  and  Others,  Appellants. 
—  Motion  denied.  The  permission  to  plead  relates  only  to  the  matters 
under  decision  in  this  court  and  resettlement  of  the  order  is  not  necessary. 
Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Rich,  JJ. 

Solomon  Zweiq,  as  Administrator,  etc.,  Appellant,  v.  Hbnbt  J.  Glassbb, 
Respondent. —  Motion  denied  on  condition  that  appellant  perfect  the 
appeal,  place  the  case  on  the  June  calendar  and  be  ready  for  argument  when 
reached;  otherwise,  motion  granted,  with  ten  dollars  costs.  Present  — 
Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Rich,  JJ. 

Jennib  Bidebman,  an  Infant,  etc.,  by  Jnuus  Bidebman,  Her  Chiardian 
ad  litem,  Respondent,  v.  Wiluam  C.  Gbimmel  and  Abbaham  H.  Hamel, 
Copartners,  etc..  Appellants. —  Judgment  and  order  unanimously  afitened, 
with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam 
and  Blackmar,  JJ. 

James  J.  Cbozibb  and  AH  Others,  etc..  Taxpayers  of  the  Town  of  Islip, 
Suffolk  County,  New  York,  Appellants,  v.  James  F.  Richabdbon  and 
Others,  Respondents. —  In  an  action  to  enforce  restitution  and  recovery, 
at  the  suit  of  a  taxi>ayer,  for  collusive  audit  or  pasrment,  collusion  is  the 
gravamen  of  the  action.  Collusion  not  being  proved,  it  is  unnecessary  in 
this  action  to  decide  the  legality  of  the  claims.  The  judgment  is  affirmed, 
with  costs,  on  authority  of  Daly  v.  Haight  (170  App.  Div.  460).  Jenks, 
P.  J.,  Thomas,  Stapleton,  Mills  and  Rich,  JJ.,  concurred. 

Estates  op  Havbmeteb  Point,  Resix>ndent,  v.  Bbitish  Ambbica 
Absubancb  Company,  Appellant. —  Judgment  and  order  affirmed,  with 
costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam, 
JJ.,  concurred. 

Samuel  Haness,  Appellant,  v.  Pauunb  Haness,  etc.,  Respondent. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

William  S.  Httblet,  Appellant,  v.  Pittbbuboh  Plate  Glass  Company, 
Respondent. —  Judgment  reversed,  and  upon  new  findings  by  this  court, 
plaintiff  decreed  to  recover  for  value  of  his  collateral  applied  by  defendant 
after  it  had  satisfied  its  mechanic's  lien.  Having  filed  a  lien  for  $1,479.90, 
such  lien  became  security  for  this  debt,  although  the  debtor  had  then  become 
bankrupt  and  the  plaintiff  as  guarantor,  in  ignorance  of  this  lien,  had  after- 
wards advanced  other  collateral  In  this  suit  defendant  had  the  burden  of 
justifying  a  discharge  of  its  lien  for  only  S656.90,  since  this  rendered  value- 
less the  lien  to  which  plaintiff  had  a  right  to  be  subrogated.  (OuUd  v. 
BvUer,  127  Mass.  386,  390.)  Under  familiar  equitable  principles,  a  surety 
can  recover  back  collections  ftom  his  property  after  he  has  learned  that 
the  creditor's  acts  have  discharged  his  liability.  {Cheater  v.  Kingston 
Bank,  17  Barb.  271;  16  N.  T.  336.)  Plaintiff,  therefore,  is  entitled  to 
repajrment  of  the  $1,022.68  collected  from  his  assigned  security,  with  interest 
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and  oo6t8  in  both  oourtB.  Jenks,  P.  J.,  Thomas,  Mills,  Rioh  and  Patnam, 
JJ.,  oonourred.  Order  to  be  settled  with  findings,  on*  notice  before  Mr. 
Justice  Putnam. 

In  the  Matter  of  the  Appraisal,  under  the  Acts  in  Relation  to  the  Taxable 
Transfers  of  Property,  of  the  Estate  of  Wiluam  R.  Habbib,  Deoeased. 
Flobsncb  Mart  Harbis  and  Others,  as  Executors,  etc.,  and  Others, 
Appellants,  Respondents;  Tea  Comptbollbb  op  thb  Statb  of  Nbw  Torx, 
Resi>ondent,  Appellant. —  Order  of  the  Surrogate's  Court  of  Westohester 
County  affirmed,  without  costs  to  either  of  the  parties.  No  opinion.  Jenks, 
P.  J.,  Thomas,  Rich  and  Putnam,  JJ.,  concurred;  Cair,  J.,  not  voting:. 

In  the  Matter  of  the  Petition  of  John  H.  O'Donnbll,  as  Successor  Trustee^ 
etc.,  of  Jambs  O'Donnbll,  Deceased,  and  Ouvia  C.  O'Donnsll,  Cestui 
Que  Trust,  Respondents,  for  Leave  to  Sell  the  Real  Property  of  Jambs 
O'Donnbll,  Deoeased.  Jambs  J.  O'Donkbix  and  Others,  by  Pstbb 
Condon,  Their  Guardian  ad  Litem,  Appellants. —  Final  order  reversed  on 
argument,  without  costs  and  motion  denied,  without  costs,  on  authority 
of  Matter  of  Easterly  (202  N.  T.  466).  Jenks,  P.  J.,  Thomas,  Stapleton, 
Mills  and  Rich,  JJ.,  concurred. 

In  the  Matter  of  the  Api^cation  of  the  Public  Sbbvicb  Commission 
OF  THB  FiBST  DisTBicT  OF  THB  Statb  OF  Nbw  Yobk,  ctc.,  Relative  to 
Acquiring  Title,  etc.  (Atlantic  and  Flatbush  Avenues.)  Henbt  DbQboot 
Robinson,  Appellant;  Schui/tb  Rbaltt  Company,  Resix>ndent. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks, 
P.  J.,  Stapleton,  Mills,  Putnam  and  Blackmar,  JJ.,  concurred. 

In  the  Matter  of  the  Petition  of  Chablbb  E.  Thbdfobd,  as  Administrator, 
etc.,  of  Mabib  a.  Stouffbb,  Deceased,  Respondent,  to  Compel  Adelb  L. 
RotnroN  to  Render  and  Settle  Her  Account  as  AdminislTatriz,  etc.,  of 
Alphonbb  Routon,  Deceased.  Adblb  L.  Rouyon,  as  Administratrix, 
etc..  Appellant. —  Order  of  the  Surrogate's  Court  of  Kings  county  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J., 
Stapleton,  Mills,  Putnam  and  Blackmar,  JJ.,  concurred. 

DoBA  Johnson,  as  Administratrix,  etc.,  of  Chablbs  Johnson,  Deceased, 
Respondent,  v.  Thb  City  of  Nbw  Tobk,  Appellant. —  Judgment  and 
order  reversed  and  new  trial  granted,  costs  to  abide  the  event,  unless  within 
twenty  days  plaintiff  stipulate  to  reduce  the  recovery  of  damages  to  the  sum 
of  $15,000;  in  which  event  the  judgment  as  so  modified  and  the  order  are 
unanimously  affirmed,  without  costs.  The  decedent  was  thirty-four  years 
of  age  when  he  met  his  death.  AcccMrding  to  the  tables  introduced  in  evidence, 
he  had  an  expectancy  of  life  of  about  thirty  years.  He  left  a  widow  and  two 
sons,  the  eldest  about  five  years  of  age  at  the  time  of  his  father's  death, 
and  the  youngest  about  sixteen  months.  According  to  plaintifTs  testi- 
mony, he  brought  home  for  her  support  ftom  twenty  dollars  to  twenty-five 
dollars  a  week  on  an  average,  although  he  sometimes  earned  more.  As 
matter  of  fact,  while  in  the  employ  of  the  city  he  had  earned  something  like 
$1,100  a  year.  The  money  which  he  earned  was  devoted,  not  only  to  the 
supi>ort  of  his  widow  and  children,  but  to  his  own  support;  and  as  there 
were  four  in  the  family,  it  cannot  reasonably  be  assumed  that  more  thai> 
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three-fourths  of  his  earnings  were  devoted  to  the  support  of  his  wife  and 
children.  Assuming  that  he  devoted  $900  a  year  to  their  support,  which 
is  probably  much  more  than  the  actual  amount,  the  present  value  of  an 
annuity  of  that  amount,  computed  according  to  the  Northampton  Tables, 
would  be  $11,360;  according  to  the  Carlisle  Tables,  $12,834.  If  we  add  to 
this  a  reasonable  amount  for  possible  increased  earning  capacity,  or  other 
elements  of  pecuniary  loss,  which  cannot  be  mathematically  computed, 
and  for  the  present  diminished  purchasing  power  of  money,  we  think  that 
$15,000  would  be  as  large  a  verdict  as  can  be  sustained  upon  the  record. 
Jenks,  P.  J.,  Thomas,  Stapleton,  Putnam  and  Blaokmar,  JJ.,  concurred. 

Olaf  Jobqansborg,  Appellant,  v.  Lumbbb  Opbratinq  and  Manu- 
FACTT7RINO  CoMPANT,  Respondent. —  Judgment  unanimously  affirmed, 
without  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Mills, 
Rich  and  Putnam,  JJ. 

Lea  Lewis,  Appellant,  v.  The  Citt  of  New  York  and  Bbookltn 
Heights  Railroad  Company,  Respondents. —  Where  the  municipality 
opens  a  street  line,  like  Tompkins  avenue,  to  lay  a  sewer,  and  removes  the 
car  tracks  to  excavate  during  the  work,  the  street  railroad  company  which 
had  previously  maintained  the  pavement  under  section  178  of  the  Railroad 
Law,*  is  not  liable  for  the  condition  of  the  pavement  while  the  city  carries 
on  the  work.  (Smft  v.  Brooklyn  HeighU  R.  R.  Co.,  134  App.  Div.  134.) 
Here,  however,  the  railroad  company  had  relaid  its  tracks,  and  it  did  not 
appear  that  at  this  place  the  city  was  continuing  its  filling  or  grading.  The 
requirement  of  prior  notice  of  the  existence  of  a  defect  in  order  to  charge  the 
municipality  applies  to  defects  arising  from  acts  of  third  persons,  or  from 
wear  and  tear.  There  is  not  such  a  prerequisite  to  liability  of  the  city 
from  surface  conditions  left  in  a  street  after  excavations  made  by  the  city's 
contractors,  conducted  under  its  supervision.  {Brusso  v.  City  of  Buffalo, 
90  N.  Y.  679.)  The  complaint  having  been  dismissed  at  the  close  of  plain- 
tifT's  proofs,  the  relations  between  the  defendants  are  not  dearly  shown, 
but  sufficient  appeared  to  put  on  them  the  ontis  of  showing  that  this  hole 
at  the  crosswalk,  close  to  the  rails,  had  existed  without  any  negligence 
by  such  defendant.  (Wilson  v.  City  of  Watertown,  3  Hun,  508;  Dale 
V.  City  of  Syracuse,  71  id.  449;  Hoyer  v.  Village  of  North  Tonawanda,  79 
id.  39.)  Judgments  reversed  and  new  trial  granted,  with  costs  to  plaintiff 
to  abide  the  event.  Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ., 
concurred. 

Nicholas  D.  Magbath,  Respondent,  v.  The  Citt  of  New  Yobk, 
Appellant. —  Judgment  and  order  reversed  and  new  trial  granted,  costs  to 
abide  the  event,  unless  within  twenty  days  plaintiff  stipulate  to  reduce  the 
recovery  of  damages  to  the  sum  of  $15,000;  in  which  event  the  judgment  as 
so  modified  and  the  order  are  unanimously  affirmed,  without  costs.  Jenks, 
P.  J.,  Thomas,  Stapleton,  Putnam  and  Blackmar,  JJ.,  concurred. 

*See  Consol.  Laws,  chap.  49  (Laws  of  1910,  chap.  481)/  §  178,  as  amd. 
by  Laws  of  1912,  chap.  368.—  [Rep. 
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Jambb  F.  Mikbb,  Respondent,  v.  Chbistophsr  Rbmbt,  Appellaat. — 
The  reversal  of  the  jad^rment  (See  178  App.  Div.  173)  disposes  of  this 
appeal  from  the  order  denying  defendant's  motion  for  a  new  triaL  This 
appeal  is,  therefore,  dismissed,  without  costs.  Jenks,  P.  J.,  Sti^eton, 
Mills,  Putnam  and  Blaokmar,   JJ.,  oonourred. 

Frbdbbick  R.  MrrcHSLL,  Respondent,  v.  Addu  Flobxncb  (Mb&. 
C.  W.)  BuBBOUGHs,  Appellant. —  Judgment  and  order  of  the  Ck>unty  Court 
of  Dutohess  oounty  unanimously  aiflrmed,  with  costs.  No  opinion.  Pteaent 
—  Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ. 

Thb  Pboplb  op  thb  8tatb  op  Nbw  Tobk,  Respondent,  v.  Joseph  Bbhan, 
Appellant. —  Judc:ment  of  conviction  of  the  County  Court  of  Kings  ooanty 
affirmed  by  default.  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Rich, 
JJ.,  concurred. 

The  Pboplb  op  thb  Statb  op  Nbw  Yobk,  Respondent,  v.  Clatts  Block, 
Appellant. —  Judgment  of  conviction  of  the  Court  of  Si>ecial  Sessions  aflfinned. 
No  opinion.  Jenks,  P.  J.,  Thomas,  Stai^ton,  Putnam  and  Blaokmar, 
JJ.,  concurred. 

Thb  Pboplb  op  thb  Statb  op  Nbw  Tork,  Respondent,  v.  Joseph 
Grbqort,  Appellant. —  Judgment  of  conviction  and  order  affirmed. 
No  opinion.  Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blaekmar,  JJ., 
concurred. 

Thb  People  op  the  State  op  Nbw  Tobk,  Respondent,  v.  Chablbb  E. 
HopPE,  Appellant. —  Judgment  of  conviction  of  the  County  Court  of  Queens 
county  affirmed  by  default.  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and 
Rich,  JJ.,  concurred. 

The  People  op  the  State  op  New  York,  Respondent,  v.  Joseph 
LeBot,  Appellant. —  Judgment  of  conviction  of  the  County  Court  of 
Kings  county  affirmed  by  default.  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills 
and  Rich,  JJ.,  concurred. 

Thb  People  op  the  State  op  New  York,  Re8ix>ndent,  v.  Arthur 
Plaut,  Appellant. —  Judgment  of  conviction  affirmed.  No  opinion.  Jenks, 
P.  J.,  Thomas,  Stapleton,  Rich  and  Blackmar,  JJ.,  concurred. 

The  People  op  the  State  op  New  York,  Respondent  v.  Joseph 
Sullivan  and  James  R.  Price,  Appellants. —  Judgment  of  conviction  of 
the  Court  of  Special  Sessions  affirmed.  No  opinion.  Jenks,  P.  J.,  Thomas, 
Mills,  Rich  and  Putnam,  JJ.,  concurred. 

In  the  Matter  of  the  Application  of  The  People  op  the  State  op 
New  York  ex  rel.  Georqe  Rea,  Respondent,  for  a  Peremptory  Writ  of 
Mandamus  against  Wiluam  A.  Prendbroast,  as  Comptroller  of  the  City 
of  New  York,  Appellant. —  Order  for  peremptory  writ  of  mandamus  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J., 
Stapleton,  Mills,  Putnam  and  Blackmar,  JJ.,  concurred. 

Euzabeth  B.  Reilly,  Respondent,  v.  Edward  J.  Reillt,  Appellant. — 
Order  affirmed,  with  ten  dollars  costs  and  disbursements,  upon  the  grounds 
(a)  that  it  appears  that  the  justice  presiding  at  the  Special  Term  took  oral 
proof,  which  is  not  contained  in  this  record;  and  (b)  that  the  direction  in 
such  order  for  payment  of  the  alimony  accruing  since  the  demand  was  made 
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only  as  a  oonditbn  of  the  defendant's  being  purged  of  the  contempt  arisiiig 
from  his  f ailuie  to  pay  as  demanded.  The  order  leaves  to  a  future  applica- 
tion the  question  of  punishment  for  sueh  contempt  if  defendant  fail  to 
purge  himself  thereof,  and  it  cannot  be  anticipated  that  such  final  order, 
if  it  has  to  be  made,  will  include  such  subsequent  alimony  in  the  fine.  Jenks, 
P.  J.,  Thomas,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Cabmine  Saccbipantb,  Respondent,  v.  Philadblphia  and  Rbadinq 
Coal  and  Ibon  Compant,  Appellant. —  Judgment  and  orders  unanimously 
affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas, 
Mills,  Putnam  and  Blackmar,  JJ. 

Harold  H.  Smith,  an  Infant,  by  Wiluam  Lobd,  His  Ghiardian  ad  Litem, 
Respondent,  v.  Ebu  Railroad  Coicpant,  Appellant. —  Judgment  and 
order  unanimously  affirmed  on  reargument,  with  costs.  (See  176  App. 
Div.  937.)  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  8tapleton»  Puir 
nam  and  Blackmar,  JJ. 

Mabt  Smith,  Respondent,  v.  Solomon  Van  Ettbn  Tubnbb,  an  Adjudged 
Incompetent,  and  Chablbb  W.  Sntdeb,  as  Committee  of  His  Person  and 
Property,  Appellants. —  Judgment  and  order  affirmed,  without  costs.  No 
opinion.  Jenks,  P.  J.,  Stapleton,  MiUs,  Putnam  and  Blackmar,  JJ., 
concuiied. 

TiTLB  GuABANTBB  AND  Trubt  Compant,  Respondent,  v.  Qubbnb  Land 
AND  TiTLB  Company,  Appellant,  and  Others,  Defendants. —  The  amount  of 
the  obUgation  of  the  defendant,  the  Queens  Land  and  Title  Company, 
was  measured  by  the  note  and  the  amount  paid  on  the  prior  mortgage;  it 
was  not  increased  by  the  sale  of  the  collateral  bought  in  by  the  pledgee, 
especially  in  view  of  the  fact  that  the  sale  of  the  collateral  was  made  with 
consent  of  all  parties  in  interest,  not  for  the  purpose  of  realizing  thereoUt 
but  to  comply  with  the  suggestion  of  the  plaintiff  that  a  form  of  sale  be  gone 
through  with  in  order  that  a  new  mortgage  might  be  given  directly  to  the 
trust  company.  In  Duncomb  v.  N,  F.,  H.  <fc  N.  R.  R.  Co.  (84  N.  Y.  190) 
there  were  many  bondholde*s,  and  the  decision  that  pledgees  might  prove 
in  the  foreclosure  proceedings  for  the  face  of  the  bonds  which  th^y  held  as 
collateral,  was  for  the  purpose  of  adjusting  the  relative  rights  of  the  bond- 
holders. Here  there  were  no  bondholders  but  the  trust  company.  The 
bonds  pledged  as  between  the  pledgor  and  pledgee  still  holding  them,  earned 
no  obligation  in  excess  of  the  debt  which  they  were  pledged  to  secure. 
The  subsequent  dealings  between  the  parties  were  not  intended  to  and 
did  not  increase  the  amount  of  the  debt  owing  by  the  Queens  Land  and 
Title  Company  to  the  Eangs  County  Trust  Company,  except,  perhaps,  by 
the  amount  which  the  trust  company  paid  on  the  prior  mortgage.  Order 
reversed,  with  ten  dollars  costs  and  disbursements,  and  motion  granted, 
with  ten  dollars  costs,  unless  within  ten  days  plaintifF  and  the  defendant 
the  Eangs  County  Trust  Company  stipulate  to  modify  the  judgment  nunc 
pro  tunc  by  reducing  the  amount  to  $246,619.60,  with  interest  at  sue  per 
cent  trom  March  28,  1916,  in  which  event  the  order  is  affirmed,  without 
costs.  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam  and  Blackmar,  JJ.,  con- 
curred.   Order  to  be  settled  befoie  Mr.  Justice  Blackmar. 
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JoBBPH  Waibikoski,  Appellant,  v.  Philadblphia  and  Rbadino  Coai» 
AND  Ibon  Compant,  Respondent. —  Judgment  and  order  affirmed,  with 
costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Rich  and  Putnam,  JJ.,  con- 
curred; Mills,  J.,  dissented  upon  the  ground  that  jurisdiction  is  absolotety 
imposed  upon  the  court  by  section  1780  of  the  Code  of  Civil  Prooedixre,  and, 
therefore,  the  court  had  no  discretion  to  decline  to  exercise  it. 

Bbnjamin  €k>LDBNBBRa,  Respondent,  v.  Htman  Jacobbon  and  BKsaiB 
Jacobbon,  Appellants. —  Motion  denied,  without  costs,  on  condition  that 
plaintiff  within  ten  days  give  a  surety  company  bond  in  the  sum  at  S250, 
conditioned  to  pay  all  damages,  not  exceeding  the  sum  above  mentioned, 
which  defendants  may  sustain  by  reason  of  the  injunction,  if  it  be  finally 
decided  that  plaintiff  is  not  entitled  thereto  or  the  action  be  dismissed  or 
discontinued.  If  such  bond  be  not  so  given,  the  motion  is  granted,  with 
ten  dollars  costs.  Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Putnam 
and  Blaokmar,  JJ. 

In  the  Matter  of  the  Application,  etc.,  on  Complaint  oi  Wiujam  K. 
FiBLD,  V.  Ralph  Fobm an,  as  Trustee  of  the  Village  of  Hempstead,  etc. — 
Motion  denied,  with  ten  dollars  costs,  upon  authority  of  People  v.  Gregg  (59 
Hun,  107).      Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Rich,  JJ. 

In  the  Matter  of  the  Application  of  Elmont  B.  Hazabd  for  Admission  to 
the  Bar. —  Application  granted.  Present  —  Jenks,  P.  J.,  Stapleton,  Rich, 
Putnam  and  Bhiclnnar,  JJ. 

In  the  Matter  of  Robbbt  S.  Kino,  an  Attorney. —  The  situaticm  is  not 
changed  by  the  testimony  taken  on  the  second  reference.  We  must  adhere 
to  our  decision  made  on  the  29th  of  September,  1916  (See  174  App.  Div. 
930),  on  the  former  report  of  the  official  referee,  and  an  order  is  now  entered 
confirming  the  reports  of  the  referee,  and  disbarring  the  respondent.    Present 

—  Thomas,  Stapleton,  Rich,  Putnam  and  Blackmar,  JJ. 

In  the  Matter  of  Supplementary  Proceedings:  Rat  Rbisbnburger 
and  Loms  J.  Altkbug,  Respondents,  v.  Isaac  Cobsun,  Appellant. — 
Motion  for  stay  granted,  on  condition  that  appellant  give  a  bond  in  the 
sum  of  S250  to  pay  the  costs  <tf  the  appeal,  if  any  be  awarded  against  him, 
and  hold  himself  within  the  State  amenable  to  the  process  of  the  court  and 
place  the  case  upon  the  calendar  for  the  first  day  of  the  June  term.    Present 

—  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Rich,  JJ. 

Michael  EIillilea,  Respondent,  v.  J.  Pibrpont  Morgan,  Appellant. — 
Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied,  without  costs. 
Present  —  Jenks,  P.  J.,  Stapleton,  Rich,  Putnam  and  Blackmar,  JJ. 

Celia  Lton,  Respondent,  v.  Thomas  Gillbran  and  Others,  Appellants. — 
Motion  granted,  on  condition  that  appellants  perfect  the  appeal,  place  the 
case  on  the  calendar  for  June  fifth  and  be  ready  for  argument  when  reached, 
and  stipulate  to  try  the  cause  at  the  June  Equity  Term,  without  further 
notice,  if  the  order  be  reversed  in  that  month;  otherwise,  motion  denied, 
with  ten  dollars  costs.  Plaintiff  may  move  to  vacate  defendant's  stay, 
should  she  stipulate  to  vacate  the  order  of  reference,  and  place  the  cause  on 
the  June  calendar  for  trial.  Present  —  Jenks,  P.  J.,  Stapleton,  Rich, 
Putnam  and  Blackmar,  JJ. 
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Georqb  MiCHBL,  Respondent,  v.  Walton  Toy  Company,  Appellant. — 
Motion  granted,  without  costs.  Present  —  Jenks,  P.  J.,  Stapleton,  Rich, 
Putnam  and  Blaokmar,  JJ. 

Qborgb  Bullock,  Respondent,  v.  James  S.  Cooley,  District  Superin- 
tendent of  Schools  of  the  First  Supervisory  District  of  Nassau  County, 
and  Others,  Appellants,  and  Others,  Defendants.' — Order  affirmed  on 
argument,  without  costs,  and  without  passing  upon  the  merits  of  |Jie  question 
of  law  presented  by  the  litigation.  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam  and 
Blaokmar,  JJ.,  concurred.     Order  to  be  settled  before  the  presiding  justice. 

CooPBR  Company,  Respondent,  v.  Jacob  Wolf  and  Another,  Defendants, 
Impleaded  with  Bernard  Naumburo  and  Elba  H.  Naumburo,  Appellants. 

—  While  the  discontinuance  of  the  foreclosure  suit  after  entry  of  final  judg- 
ment may  not  always  obviate  appl3dng  for  leave  under  Code  of  Civil  Pro- 
cedure, section  1628,  to  bring  an  after-suit,  these  appellants  are  not  in  a 
position  to  raise  that  objection.  Bernard  Naumbiurg  assented  to  the  dis- 
continuance, which  also  could  not  have  aggrieved  the  appellant  Elsa  H. 
Naumbiurg,  as  she  was  not  a  party  to  the  foreclosure,  the  summons  not 
having  been  served  upon  her,  and,  therefore,  she  is  not  put  to  the  expense 
of  a  double  litigation.  The  judgment  is,  therefore,  affirmed,  with  costs. 
Jenks,  P.  J.,  Thomas,  Stapleton  and  Putnam,  JJ.,  concurred;  Blaokmar, 
J.,  concurred  in  result. 

Fenton  F.  Craft,  Respondent,  v.  Frank  Knabs  and  Others,  Appellants. 

—  Judgment  and  order  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J., 
Thomas,  Mills,  Rich  and  Putnam,  JJ.,  concurred. 

Maria  Figuolini,  Appellant,  v.  Bush  Terminal  Buildings  Company, 
a  Corporation,  Respondent,  and  Another,  Defendant. —  Order  affirmed, 
with  ten  dollars  costs  and  disbursements.  No  opinion.  Jenks,  P.  J., 
Thomas,  Stapleton,  Mills  and  Rich,  JJ.,  concurred. 

Thomas  O'Roxtrke  Gallagher,  Appellant,  v.  Abner  C.  Surplbbb  and 
James  M.  Gallagher,  Respondents. —  Discontinued,  with  costs.  Jenks, 
P.  J.,  Stapleton,  Rich,  Putnam  and  Blaokmar,  JJ.,  concurred. 

Sarah  V.  Hamilton,  Respondent,  v.  The  Long  Island  Railroad 
COMPANY;  Appellant. —  Judgment  and  order  unanimously  affirmed,  with 
costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Putnam 
and  Blackmar,  JJ. 

WiLUAM  H.  Hamilton,  Respondent,  v.  The  Long  Island  Railroad 
Company,  Appellant. —  Judgment  and  order  unanimously  affirmed,  with 
costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Putnam 
and  Blackmar,  JJ. 

Be  OKIE  Hecker,  as  Administratrix,  etc..  Appellant,  v.  Ocban  Electric 
Railway  Company,  Respondent. —  Judgment  unanimously  affirmed,  with 
costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Rich  and 
Blackmar,  JJ. 

Wolf  Hirsch,  as  Administrator,  etc.,  of  Charles  Hirsch,  Deceased, 
Appellant,  v.  John  Randolph  Giles,  Respondent. —  Order  unanimously 
affirmed,  with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Mills, 
Rich  and  Putnam,  JJ. 
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Wallacb  Hunt  and  Flobbncii  E.  Hunt,  Reepondents,  y.  Hbnst  G.  K. 
Hbath,  Appellant. —  Order  reversed,  with  ten  dollars  costs  and  diBbi]T8&- 
ments,  and  motion  for  new  trial  granted,  upon  authority  of  Lamphear  v. 
MacLean  (176  App.  Div.  473).  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam 
and  Blaokmar,  JJ.,  oonourred. 

Wallacb  Hunt  and  Florbncb  £.  Hunt,  Respondents,  v.  Henrt  G.  K. 
HsATH,  Appellant,  and  Others,  Defendants. —  Judgment  and  order  reversed, 
and  new  trial  granted,  costs  to  abide  the  final  award  of  costs.  (See  Hunt 
▼.  Heath,  tupra,  p.  034,  decided  herewith.)  Jenks,  P.  J.,  Stapleton,  MiHb, 
Putnam  and  Blaokmar,  JJ.,  concurred. 

In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament  of  Thbodorb 
F.  Clark,  Deceased.  Jsnnib  Clark,  Respondent,  v.  Gracb  C.  JoHNSoif, 
Appellant. —  Decree  of  the  Surrogate's  Court  of  Queens  county  affirmed, 
with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Mills,  Rich  and  Patnam,  JJ., 
concurred. 

Lsonora  Knoblock,  Appellant,  v.  Edward  F.  Stringer  and  Another, 
Respondents. —  Judgment  alBrmed,  without  costs.  The  findings  of  faet 
are  amended  by  adding  the  following:  In  consideration  of  the  conveyance, 
the  defendants  agreed  to  pay  for  the  support  and  maintenance  of  i^aintilf 
and  her  husband  during  their  respective  lives,  and  to  pay  their  funeral 
expenses  when  they  died,  to  the  extent  that  such  support  and  maintenanoe 
should  be  necessary.  Jenks,  P.  J.,. Thomas,  Stapleton,  Rich  and  Blaok- 
mar, JJ.,  concurred. 

JosBPH  Levy,  Respondent,  v.  Qbrtrudb  Horowitz,  Appellant. —  Judg- 
ment and  order  of  the  County  Court  of  Eongs  county  unanimously  affirmed, 
with  costs.  No  opinion.  Present  —  Jenks,  P.  J.,  Thomas,  Mills,  Rich 
and  Putnam,  JJ. 

Bernard  Martin,  as  Administrator,  etc.,  of  Sarah  Martin,  Deceased, 
Respondent,  v.  Louis  Rosengarten,  Appellant,  and  Bert  Gaddib,  Defend- 
ant.—  Judgment  and  order  unanimously  affirmed  by  default,  with  costs. 
Plresent  —  Jenks,  P.  J.,  Stapleton,  Rich,  Putnam  and  Blackmar,  JJ. 

EuzABETH  Martin,  Respondent,  v.  Louis  Rosengarten,  Appellant, 
and  Bert  Gaddis,  Defendant. —  Judgment  and  order  unanimously  affirmed 
by  default,  with  costs.  Present  —  Jenks,  P.  J.,  Stapleton,  Rich,  Putnam 
and  Blackmar,  JJ. 

John  T.  Mohr,  Respondent,  v.  Otto  A.  Giluo  and  Annaone  Cobcpant, 
Inc.,  Appellants. —  Judgment  and  order  unanimously  affirmed,  with  costs. 
No  opinion.    Present  —  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Rich,  J  J. 

Harrt  E.  Morrow,  Respondent,  v.  The  Globb-Wernickb  Company, 
Appellant. —  Judgment  and  order  unanimously  alBrmed,  with  costs.  No 
opinion.    Present  —  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam  and  Blackmar,  JJ. 

The  People  of  the  State  of  New  Tork  ex  rel.  Harrt  Jacobs,  Responds 
ent,  V.  John  T.  Fetherston,  Commissioner  of  the  Department  of  Street 
Cleaning  of  the  City  of  New  Tork,  and  as  President  and  Trustee  of  the 
Relief  and  Pension  Fund  of  the  Department  of  Street  Cleaning,  Appellant. 
—  Orders  affirmed,  with  ten  dollars  costs  and  disbursements.  No  opinion. 
Jenks,  P.  J.,  Thomas,  MiUs,  Rich  and  Putnam,  JJ.,  concurred. 
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GiLBBBT  B.  St.  John,  Respondent,  y.  Samubl  Bbbkin,  Appellant. — 
Judgment  and  order  reversed  and  new  trial  granted,  oosts  to  abide  the 
event,  upon  the  ground  that  the  verdict  was  exoessive,  imless  within  ten 
days  plaintiff  stipulate  to  reduoe  the  reoovery  to  $3,000,  in  which  event 
the  judgment  as  so  modified,  and  the  order,  ate  unanimously  affirmed* 
without  oosts.  Jenks,  P.  J.,  Thomas,  Mills,  Baeh  and  Putnam,  JJ., 
concurred. 

La  the  Matter  of  the  Petition  of  Hbnbt  Fbldman  for  Letters  of  Admin- 
istration on  the  Goods,  etc.,  of  Solomon  Fbixdman,  Deceased. —  Motion 
denied,  without  oosts,  and  without  prejudice  to  a  renewal  of  the  same 
before  the  surrogate.  Present  —  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam 
and  Blaokmar,  JJ. 

Max  Mbtsb,  Respondent,  v.  United  Drbssbd  Bbsv  Compant,  Appel- 
lant.—  Motion  denied.  Present  —  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam 
and  Blaokmar,  JJ. 

Gbobob  Michbl,  Respondent,  v.  Wai/ton  Tot  Company,  Appellant. — 
Motion  denied.  Present  —  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam  and 
Blackmar,  JJ. 

Thb  Pboplb  of  thb  State  of  Nbw  Tork  ex  rel.  Fbbdbrick  E.  Wbbxs, 
District  Attorney  for  the  County  of  Westchester,  Relator,  v.  The  Honor- 
able WiLUAM  P.  Platt,  Justice  of  the  Supreme  Court,  etc.,  and  Thomas 
M.  Osborne,  Resi>ondents. —  This  motion  will  be  denied  and  the  stay 
vacated,  and  an  order  will  be  entered,  densring  this  motion  and  vacating 
the  stay  on  the  1st  day  of  June,  1917.  We  defer  action  until  that  time 
in  order  that  the  district  attorney  of  Westchester  county  may  take  any 
action  meanwhile  of  which  he  is  advised.  Present  —  Thomas,  Stapleton, 
Mills  and  Putnam,  JJ. 

Marion  Ringblmann,  an  Infant,  by  Bertha  H.  Ringblmann,  Her 
Guardian  ad  litem.  Respondent,  v.  Oscar  Daniels  Company,  Appellant. 

—  Motion  for  reargument  denied,  with  ten  dollars  costs.    Present  —  Jenks, 
P.  J.,  Stapleton,  Mills,  Putnam  and  Blaokmar,  JJ. 

Mary  E.  S.  Turrill,  as  Executrix,  etc.,  of  Sarah  L.  Stilson,  Deceased, 
Plaintiff,  v.  Pibrrbpont  Davenport,  Defendant. —  Motion  denied,  without 
oosts.    Present  —  Jenks,  P.  J.,  Mills,  Rioh  and  Putnam,  JJ. 

John  Dunsmurb,  Respondent,  v.  Hotel  Shelburne,  Inc.,  Appellant. 

—  Judgment  and  order  unanimously  affirmed,  with  costs.    No  opinion. 
Present  —  Jenks,  P.  J.,  Stapleton,  Rich,  Putnam  and  Blaokmar,  JJ. 

Rose  E.  Flaxman,  Respondent,  v.  The  City  of  New  Tork,  Appellant. 

—  Order  affirmed,  with  ten  dollars  costs  and  disbursements.    No  opinion. 
Jenks,  P.  J.,  Stapleton,  Mills,  Putnam  and  Blackmar,  JJ.,  concurred. 

Harry  P.  Goldsborough,  Respondent,  v.  Thubnblda  Staab  and  Effib 
0.  Staab,  Appellants. —  Order  reversed,  with  ten  dollars  costs  and  dis- 
bursements, and  motion  for  judgment  on  the  pleadings  dismissing  the 
oomplaint  granted,  with  leave  to  respondent  to  plead  anew  within  twenty 
days  upon  pasrment  of  ten  dollars  costs.  ( People  ex  rel.  Baickdor  v.  Baeant 
37  App.  Div.  414.)  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam  and  Blaok- 
mar, JJ.,  concurred. 
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Mabt  Hsad,  as  Administratrix,  etc.,  of  John  Landt,  Deceased,  Appel- 
lant, y.  Ths  John  Hancock  Mutual  Lira  Insurance  Compant  or 
Boston,  Mabbachusbttb,  Respondent. —  Order  of  the  City  Coort  of 
Yonkers  affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Stapleton,  MiQi, 
Patnam  and  Blaokmar,  JJ.,  concurred. 

Thomas  J.  Kavanaoh,  as  Trustee  in  Bankruptcy  of  Long  Island 
Contracting  and  Supply  Company,  Appellant,  v.  The  Cftt  of  Nbw  Tors, 
Respondent. —  Jud^^ment  and  orders  reversed  and  new  trial  granted,  eosts 
to  abide  the  event,  upon  the  grounds  (a)  that  plaintiff  was  in  any  event 
entitled  to  recover  the  expense  incurred  in  procuring  and  fundshing  the 
bond,  amounting  to  $160,  and  (b)  that  plaintiff  was  entitled  to  prove  the 
various  acts  of  the  public  officials  which  constituted  the  breach  of  the 
contract,  by  making  the  radical  change  in  the  street  improvement  whidi 
made  the  doing  of  plaintiff's  contract  work  impossible,  so  as  to  prove  die 
date  of  such  breach,  as  that  date  was  not  admitted  by  the  defendant  and 
was  material  in  determining  whether  or  not  plaintiff's  claimed  other  ezpenses 
were  reasonably  incurred.  Jenks,  P.  J.,  Stapleton,  Mills,  Putnam  and 
Blackmar,  JJ.,  concurred. 

GsoRGiANA  G.  Maxwbll,  ctc..  Appellant,  v.  Susan  C.  Hoge  and  Otiiera, 
Respondents. —  We  think  the  proper  construction  of  the  will  of  Maiigaret 
J.  Maurice,  deceased,  is  that  it  gave  to  her  incompetent  sister,  Sarah,  as 
much  of  the  income  as  was  "  required  or  necessary  **  for  her  "  proper  care, 
comfort,  maintenance  and  support/'  That  amount  did  not  rest  in  the 
uncontrolled  discretion  of  the  trustees,  but  was  capable  of  judicial  ascer- 
tainment, and  the  amount  was  determined  by  the  order  of  the  court  in  the 
incompetency  proceedings  to  be  $300  per  month.  It  follows  that  under 
all  the  circumstances  the  will  must  be  construed  as  devoting  to  the  uas 
€i  the  beneficiary,  Sarah,  the  income  of  the  estate  up  to  $300  per  montiL 
(Rudland  v.  Crazier,  2  DeGex  &  Jones,  143;  Forman  v.  Whitney,  2  Abb. 
Ct.  App.  Dec.  163.)  But  whatever  rights  either  plaintiff  or  the  adminis- 
tratrix of  the  estate  of  Sarah  E.  Maurice  might  draw  ftom  this  constructioa 
of  the  will  are  lost  by  the  adjudication  of  the  Surrogate's  Court  on  the 
accounting  of  the  executors  of  Margaret  J.  Maurice,  deceased,  and  of  the 
Supreme  Court,  in  Hoge  v.  Babcock.  Judgment  affirmed,  with  costs. 
Jenks,  P.  J.,  Mills,  Rich,  Putnam  and  Blackmar,  JJ.,  concurred. 

Anna  Maroaretha  Ratz,  Respondent,  v.  Erhart  Hummerich  and 
LiNA  Hummerich,  Appellants,  and  Another,  Defendant. —  Judgment 
affirmed,  with  costs.  No  opinion.  Jenks,  P.  J.,  Thomas,  Stapleton,  Milb 
and  Blackmar,  JJ.,  concurred. 

Anna  Maroaretha  Ratz,  Respondent,  v.  Erhart  Hummerich  and 
LiNA  Hummerich,  Appellants. —  Judgment  affirmed,  with  costs.  No 
opinion.  Jenks,  P.  J.,  Thomas,  Stapleton,  Mills  and  Blackmar,  JJ., 
concurred. 

Joseph  Zuaro,  Respondent,  v.  Samuel  Moskowitz,  Appellant,  and 
Others,  Defendants. —  Judgment  affirmed,  with  costs.  No  opinion.  Jenks, 
P.  J.,  Stapleton,  Mills,  Putnam  and  Blackmar,  JJ.,  concurred. 
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Deci9ian8  by  the  Prending  Justice  an  ApplicaHone  to  Appeal  from  the 

Appellaie  Term, 

Joseph  Cablomagno,  Re8i>ondent,  v.  Nicholas  Cook  and  John  Howard, 
Appellants. —  Application  denied,  with  ten  dollars  oosts. 

John  J.  Hautf,  Respondent,  v.  Max  Kalmanor,  Appellant. —  Appli- 
cation denied,  with  ten  dollars  costs. 

Robert  Gair  Company,  Respondent,  v.  The  G.  H.  Harris  Company, 
Appellant. —  Application  denied,  with  ten  dollars  costs. 

Mae  Scully,  Respondent,  v.  Henry  J.  Paulsen  and  Another,  Appel- 
lants.—  Application  granted. 

WiLUs  Van  Valkbnbuboh,  Plaintiff,  v.  James  C.  Bishop,  Defendant. 
—  Application  denied,  with  ten  dollars  costs. 

Henry  Weir,  Respondent,  v.  Margaret  Holland,  Appellant. — 
Application  denied,  with  ten  dollars  costs. 


Third  Department,  May,  1917. 

The  People  or  the  State  of  New  York  ex  rel.  Paviuon  Natural  Gab 
Company,  Relator,  v.  Public  Service  Commission,  Second  District, 
Respondent. 

Public  Service  Commission —  naiural  gax  company  laying  pipes  in  country. 

Certiorari  issued  out  oi  the  Supreme  Court  on  the  2d  day  of  August, 
1916. 

Determination  of  the  Public  Service  Commission  confirmed,  with  fifty 
dollars  costs  and  disbursements.  All  concurred,  except  Kellogg,  P.  J., 
who  dissented  in  memorandum,  in  which  Lyon,  J.,  concurred. 

Kellogg,  P.  J.'  (dissenting):  The  company  is  required  to  extend  its 
pipes  1,000  feet  beyond  the  limits  of  the  village  of  Moscow  and  furnish 
natural  gas  for  the  use  of  the  petitioner's  farm.  The  company  is  to  fur- 
nish the  pipe,  the  petitioner  to  pay  the  expense  of  lasring  it.  Under  the 
agreement  between  the  town  of  Leister,  in  which  the  farm  is,  and  the  com- 
pany, for  laying  its  main  through  the  town  to  the  village  of  Moscow,  the 
company  is  to  furnish  to  all  the  inhabitants  of  the  town,  **  in'front  of  whose 
premises  such  gas  mains  shall  be  laid,  such  gas  as  said  inhabitants  may 
require  for  lighting,  heating,  and  manufacturing,"  etc.  The  expense  of  the 
oonnection,  however,  is  to  be  paid  by  the  consumer.  The  company's  mains 
in  the  town  do  not  run  in  front  of  or  near  the  premises  of  the  petitioner,  but 
are  a  mile  and  one-quarter  distant  at  the  nearest  point.  Undoubtedly, 
under  the  agreement,  and  under  section  62  of  the  Transportation  Corpora- 
tions Law*  and  subdivision  2  of  section  66  <tf  the  Public  Service  Commissions 
Law,*  the  Commission  may  require  gas  to  be  hirnished  any  farm  along- 

*Consol.  Laws,  chap.  63  (Laws  of  1909,  chap.  219),  §  62;  ConsoL 
Laws,  chap.  48  (Laws  of  1910,  chap.  480),  §  66,  subd.  2.—  [Rep. 
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ride    of   the   trumniMioii   line.    The   Transportoticm  Corporatioiie    Iaw 
(i  02)  limite  the  right  to  compel  suohMrvioe  for  a  dietanoe  notezoeedine  ICX) 
feet  fh>m  the  existing  mains.    It  must  be  oonoeded  tliat  if  the  pablic  ocm- 
venienoe  and  necessity  require  the  pipe  to  be  placed  in  the  town  hi^way 
alongside  of  the  petitioner's  premises,  the  Commission  may  direct  it;  but 
there  is  no  allegation  that  any  other  person  upon  that  highway  desires 
the  use  of  the  pipe  aside  from  the  petitioner.    The  order  shows  it  is  for 
his  use,  and  he  is  required  to  install  it.    Under  subdivision  2  of  section  66 
the  Ck>mmi8sion  may  order  '*  reasonable    *    ^    ^    extensions  of  the  warkB," 
etc.    It  cannot  order  an  unreasonable  extension,  and  a  reasonable  exteiisiQn 
is  one  in  the  interests  of  the  public  or  one  where  the  statute  exprasdy  author- 
ises it  to  be  made  for  the  benefit  of  an  individual,  as  mentioned  in  section  62 
of  the  Transportation  Corporations  Law.    The  Commission  cannot  rBquire, 
even  in  a  city  or  village,  an  extension  of  the  pipes  for  more  than  100  feet  for 
individual  use.    It  cannot  have  greater  power  in  the  country  for  the  aeoom- 
modation  of  a  farm.    The  spirit  of  the  Public  Service  Commissions  Law  is 
that  the  Commission  stands  between  the  company  and  the  public,  and  it  u 
only  moved  by  an  individual  when  he  is  asserting  a  public  right  for  the  benefit 
of  himself  and  others.    The  Commission  does  not  find  that  any  other  person 
eanbe  benefited  by  its  action;  the  whole  proceeding  is  based  upon  the  theory 
that  the  gas  pipe  is  required  solely  for  the  petitioner's  farm.    The  Commis- 
sion had  no  authority  to  make  such  order,  and  the  extension  required  is  not 
a  reasonable  extension.    The  Appelate  Division  cannot  put  its  judgment 
and  discretion  in  the  plaoe  of  the  judgment  and  discretion  of  the  Commission; 
but  it  may  determine  whether  the  Commission  has  acted  within  its  authority 
and  whether  its  action  was  arbitrary.     {PeopU  ex  rd.   New  York  A  Queeiu 
Oaa  Co.  V.  McCaU,  219  N.  T.  84.)    The  order  should,  therefore,  be  annulled, 
and  the  matter  remitted  to  the  Commission. 
I^ron,  J.,  concurred. 


James  F.  Lbart  and  Thomas  J.  Morbison,  Respondents,  v.  Crrr  or 
Watbrvuet,  Appellant. 

Judgment  and  order  affirmed,  with  costs,  on  the  opinion  of  Rudd,  J., 
at  Trial  Term  (Reported  in  97  Misc.  Rep.  127).  All  concurred,  except 
Kellogg,  P.  J.,  who  dissented  in  memorandum. 

Ebllooo,  p.  J.  (dissenting):  The  proposal  of  the  contractor,  which  is  a 
part  of  the  contract,  provides  that  the  plaintiff  "  has  carefully  examined  and 
fully  understands  the  contract,  plans  and  specifications  hereto  attached, 
and  has  made  a  personal  examination  of  the  site  of  the  proposed  work  and 
the  character  of  material  to  be  encountered."  Section  34  of  the  specifica- 
tions, also  a  part  of  the  contract,  provides:  "  The  contracts  shall  take  all 
responsibilily  of  the  work,  shall  bear  all  losses  resulting  to  him  on  account 
of  the  amount  or  character  of  the  work,  or  because  the  nature  of  the  land 
in  or  on  which  the  work  is  done  is  different  from  what  is  assumed  or  was 
soqMcted,  or  on  account  of  the  weather,  floods  or  other  causes,"  etc.  These 
provisions,  in  my  judgment,  prevent  a  recovery. 
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Chablbs  B.  Sanfobd,  Respondent,  v.  Wiluam  Bbadt  and  John  Welch, 

Appellants. 

Negligence  —  motor  vehicles  —  collision  on  highway — joinJt  tort  feasors  — 

racing^ 

Appeal  by  the  defendants,  William  Brady  and  John  Welch,  from  a  judg- 
ment Qi  the  Supreme  Court,  entered  in  the  office  of  the  clerk  of  the  county 
of  Greene  in  favor  <tf  the  plaintiff  on  the  24th  day  of  November,  1916, 
upon  the  verdict  of  a  jury,  and  also  from  an  order  entered  in  said  clerk's 
office  on  the  27th  day  of  November,  1916,  denying  the  defendants'  motions 
for  a  new  trial  made  upon  the  minutes. 

Judgment  and  order  affirmed,  with  costs.  All  concurred,  except  Wood- 
ward, J.,  who  dissented  in  part,  with  opinion,  in  which  Sewell,  J.,  concurred. 

WooDWABD,  J.  (dissenting):  At  about  ten  o'dock  in  the  evening  of 
August  15,  1916,  the  defendants  met  at  the  Urlton  Country  Club,  situate 
upon  the  State  highway  between  Coxsackie  and  Qreenville,  in  Greene  county. 
The  defendant  Welch  had  a  Mercer  car  and  the  defendant  Brady  a  Hudson 
super-six.  The  Urlton  Country  Club  appears  to  be  a  saloon  and  dance 
house,  and  while  the  defendants  were  there  several  drinks  were  taken,  and 
the  defendants  danced  with  some  young  women,  and  it  was  proposed  that 
they  go  in  the  cars  to  another  saloon  and  dance  house  known  as  "  Kamioks." 
There  appears  to  have  been  some  suggestion  on  the  part  <tf  Welch  that  he 
would  beat  Brady  to  Kamicks,  but  it  is  difficult  to  conceive  of  the  matter 
as  anything  more  than  banter.  The  defendants  each  entered  their  cars, 
with  the  friends  who  were  present  and  invited,  and  started  for  Kamicks. 
When  about  half  the  distance  .had  been  traversed,  and  while  rounding  a 
sharp  curve,  Welch,  whose  car  was  in  the  lead,  discovered  the  light  of  plain- 
tiffs car  coming  from  the  opposite  direction,  and  drew  his  car  well  over 
to  the  right-hand  side  of  the  roadway,  and  passed  the  plaintiff  without 
accident,  going  on  to  the  agreed  destination.  Brady,  who  was  following 
and  who  apparentiy  did  not  discover  the  plaintiff's  approach,  for  some  reason 
drove  his  car  to  the  left-hand  side  <tf  the  highway  at  this  curve  and  came 
into  collision  with  the  plaintiff,  who  was  driving  his  car  partiy  upon  the 
macadam  and  partiy  upon  the  gravel  at  the  side  of  the  macadam,  demolish- 
ing plaintiff's  car  and  doing  the  plaintiff  and  others  bodily  injury.  The 
action  was  brought  against  both  defendants  on  the  theory  that  they  were 
engaged  in  racing,  and  that>  they  thus  became  joint  tort  feasors,  and  the 
jmy  has  found  a  verdict  in  favor  of  the  plaintiff  against  both  defendants. 
There  seems  to  be  no  good  reason  why  the  verdict  should  not  stand  as  against 
the  defendant  Brady,  but  we  are  <tf  the  opinion  that  there  is  no  substantial 
ground  for  the  verdict  against  Welch,  who  did  not  come  into  collision  with 
the  plaintiff,  and  who  does  not  appear  to  have  been  in  any  manner  responsible 
for  the  way  in  which  Brady  operated  his  car.  How  wholly  untenable  is 
the  plaintiff's  theory,  in  so  far  as  it  relates  to  the  defendant  Welch,  is  shown 
by  the  so-called  statement  of  facts  of  the  respondent.  After  describing  the 
conditions  surrounding  the  parties  at  the  start,  and  after  tracing  them  up 
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the  inoline  to  the  point  <tf  the  accident,  he  says:   *'  When  the  two  can  got 
half  way  up  to  the  point  of  the  accident,  the  can  were  making:  a  terrifie 
ncMfle  and  were  within  two  car  lengths  of  each  other  and  were  groin^:  about 
fifty  miles  per  hour.    When  Welch's  car  approached  the  curve,  just  beyond 
where  the  accident  occurred,  Welch  saw  the  light  of  the  Sanford  car  as  it 
approached  and  he  pulled  over  on  to  the  right  side  of  the  road.     This  was  the 
first  opportunity  that  Brady  had  to  pass  and  he  immediately  plung^ed  into 
the  opening  and  when  he  came  face  to  face  with  the  Sanford  car,  he  pulled 
off  of  the  road  to  the  left  and  attempted  to  run  around  the  Sanford  car. 
*     *     *    When  the  Welch  car  passed  the  Sanford  car,  it  was  gqing  at  least 
sixty  miles    per  hour.     *     *     *    The  Brady  car  was  following  the  Sanford 
[Welch]  car  within  two  car  lengths  and  going  at  least  fifty  miles  per  hour." 
That  is  we  are  asked  to  believe  that  Brady,  who  was  going  at  the  rate  of 
fifty  miles  per  hour,  was  attempting  to  pass  Welch,  who  was  traveling  at 
least  sixty  miles  per  hour,  and  that  Welch  was  in  some  manner  to  blame 
for  the  accident  which  befell  the  plaintiff.     The  evidence  shows  that  the 
cars  were  running  up  grade,  one  of  them  with  its  cut-out  open;  that  the 
highway  was  full  of  sharp  and  dangerous  curves,  making  it  practically 
impossible  to  maint>ain  the  rate  of  speed  which  is  claimed,  and  if  the  Welch 
car  was  running  at  sixty  miles  per  hour  it  is  absurd  to  talk  of  Brady  plunging 
into  the  opening  made  by  Welch  throwing  his  car  to  the  outside  of  the  road- 
way in  an  effort  to  pass.    Brady  is  not  pretended  to  have  been  running:  over 
fifty  miles  per  hour,  and  the  assumption  of  counsel  that  the  distance  of  two 
car  lengths,  alleged  to  have  prevailed  when  the  cars  were  half  way  to  the 
point  of  the  accident  had  been  maintained,  is  wholly  without  support  in  the 
evidence.    There  is,  likewise,  no  evidence  to  support  the  proposition  that 
this  was  the  first  opportunity  that  Brady  had  had  for  passing,  or  that  Brady 
in  fact  made  any  effort  to  plunge  into  this  opening.     The  simple  fact  is  that 
two  automobile  parties  started  out  in  the  evening  for  a  lark,  and  one  oi  them 
collided  with  the  plaintiff  and  did  him  injury,  without  any  act  on  the  part 
of  the  other  which  in  any  degree  contributed  to  the  accident,  any  m<»re  than 
would  have  been  the  case  if  Welch  had  simply  happened  along  and  run  his 
oar  up  the  incline  ahead  of  Brady  without  knowing  that  Brady  was  follow- 
ing him.     It  may  be  that  Welch  was  operating  his  car  negligently,  though  it 
affirmatively  appears  that  he  saw  the  Sanford  car  light  and  made  adequate 
provision  for  passing  him  safely,  but  this  has  nothing  to  do  with  the  plain- 
tiff; the  latter  was  not  injured  by  anything  that  Welch  did.     It  is  not 
established  that  the  defendants  were  racing;  .there  was  no  agreement  to 
race,  nor  is  there  any  evidence  to  show  that  Brady  was  attempting  to  pass 
Welch.    So  far  as  the  evidence  goes  there  was  a  mere  bantering  suggestion 
on  the  part  of  Welch  that  he  could  beat  Brady  to  Kamick's  place,  and  an 
apparent  acquiescence  on  the  part  of  Brady  that  Welch  could  do  this,  but 
there  is  not  the  slightest  evidence  that  either  of  the  defendants  was  engaged 
in  a  speed  contest.    The  cars  were  high-powered  cars;  the  plaintiff's  counsel 
insists  that  they  were  capable  of  doing  seventy  miles  per  hour,  but  the 
greatest  speed  claimed  is  for  Welch,  who  is  alleged  to  have  passed  the  Sanford 
car  at  at  least  sixty  miles  per  hour,  while  Brady  was  dragging  along  at 
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fifty  miles  per  hour  in  an  alleged  effort  to  plunge  into  an  opening  to  pass  the 
car  going  at  sixty  miles  per  hour,  with  a  capacity  of  seventy.  What  might 
be  the  rule  if  the  defendants  were  shown  to  have  been  racing  in  such  a  manner 
that  each  of  them  was  involved  in  the  accident  is  not  here  for  determination. 
If  they  had  been  running  abreast  in  such  a  manner  that  Brady  could  not 
avoid  the  collision  without  involving  himself  and  Welch  in  an  equally 
dangerous  accident,  and  this  had  been  in  violation  of  some  positive  law  or 
ordinance,  as  was  the  case  in  Hanrahan  v.  Cochran  (12  App.  Div.  91),  the 
jury  might  have  been  warranted  in  holding  the  defendant  Welch  liable; 
but  the  evidence  in  this  case  does  not  show  the  defendant  Welch  to  have 
made  any  improper  use  of  the  highway  resulting  in  injury  to  the  plaintiff. 
If  he  had  hit  the  plaintiff's  car  it  may  be  that  the  fact  of  his  running  in 
excess  of  thirty  miles  an  hour  might  have  been  evidence  of  negligence,  but 
it  has  no  bearing  where  he  has  not  produced  an  injury.  The  judgment  and 
order  appealed  from,  should  be  reversed  as  against  the  defendant  Welch  and 
a  new  trial  granted,  with  costs,  and  affirmed  as  to  the  defendant  Brady, 
with  costs. 
Sewell,  J.,  concurred. 


EuzABETH  C.  CuFFORD,  as  Administratrix,  etc.,  of  John  J.  Cufford, 
Deceased,  Respondent,  v.  Joseph  A.  Monqan,  Appellant. —  Judgment 
and  order  unanimously  affirmed,  with  costs. 

Joseph  Dobbins,  Resi>ondent,  v.  Delaware,  Lackawanna  and  Western 
Railroad  Company,  Appellant. —  Motion  for  reargument  denied.  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals  granted. 

James  E.  Flynn  v.  Fred  R.  Badger. —  Motion  denied. 

John  Fash  and  John  J.  Joyce,  Appellants,  v.  Pasquale  Bruno, 
Respondent. —  Judgment  and  order  unanimously  affirmed,  with  costs. 

Frantz  Manttfacturing  Company,  Respondent,  v.  Ouver  H.  Perry, 
Appellant. —  Interlocutory  judgment  unanimously  affirmed,  with  costs, 
with  usual  leave  to  defendant  to  withdraw  demurrer  and  answer  on  pay- 
ment of  costs  in  this  court  and  in  the  court  below. 

Charles  Gabel,  Respondent,  v.  Jeremiah  Partridge  and  Louis 
Canfield,  Appellants. —  Judgment  unanimously  affirmed,  with  costs. 

Laura  A.  Gilchrist,  Plaintiff,  v.  Seneca  R.  Stoddard  and  Others, 
Appellants.  Le  Roy  R.  Stoddard  and  Others,  Respondents. —  Order 
unanimously  affirmed,  with  ten  dollars  costs  and  disbursements. 

Jambs  T.  Gatcomb,  Respondent,  v.  The  State  of  New  York,  Appellant. 
—  Judgment  unanimously  affirmed,  with  costs. 

Walter  C.  Greene,  Individually  and  as  Sole  Surviving  Executor,  etc., 
of  Angeuca  Van  Vranken,  Deceased,  Appellant,  v.  Grace  Fitzgerald, 
and  Others,  Respondents. —  Judgment  unanimously  affirmed,  with  separate 
costs  to  the  defendants  separately  answering  and  filing  briefs  on  this  appeal, 
on  the  ground  that  the  action  involves  only  real  estate  and  cannot,  therefore, 
be  maintained  by  the  plaintiff  for  the  reasons  stated  by  Whitmyor,  J.,  at 
Trial  Term, 
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Maubics  H.  Hartigan  and  Joseph  E.  Dwter,  Individually  and  as 
Copartners,  etc.,  oi  Hartiqan  A  Dwteb,  Respondents,  v.  CA8i7Ai;rr 
CoMPANT  or  America,  Appellant. —  Judgment  unanimously  affirmed,  with 
oosts. 

Orson  J.  Hxttchins,  Appellant,  v.  Frank  W.  Hutchins,  Impleaded 
with  William  M.  Stbphsns,  Respondent. —  Order  unanimously  aflSrmed, 
with  ten  dollars  costs  and  disbursements. 

Ingallb  Stone  Company,  Appellant,  v.  The  State  or  New  Tork, 
Respondent. —  Judgment  unanimously  affirmed,  with  costs. 

International  Harvester  Company  of  America,  Respondent.  ▼. 
F.  H.  Olts,  Appellant. —  Judgment  unanimously  affirmed,  with  oosta. 

LoTBiNiERB  Lumber  Company,  Respondent,  v.  United  Paperboard 
Company,  Appellant. —  Order  unanimously  affirmed,  with  ten  doDais  eoets 
and  disbursements. 

In  the  Matter  of  the  Application  of  William  J.  Reed,  as  a  Creditor  of 
Henby  M.  Bailey,  Deceased,  for  Permission  to  Sell  Real  Estate  to  Pay 
Debts  of  Said  Henby  M.  Bailey. —  Order  unanimously  affirmed*  with  ten 
dollars  costs  and  disbursements. 

/  In  the  Matter  of  the  Claim  of  Rosanna  Wood,  for  Compensation,  v. 
TupPEB  Lake  Chemical  Company  and  The  Tbavelebs  Insurahcb 
Company,  Appellants. —  Award  affirmed,  on  the  authority  oi  DaU  v.  HtuU 
Construction  Co.  (175  App.  Div.  284);  Matter  of  Dale  v.  Saunders  Bros. 
(218  N.  T.  59);  Hartdl  v.  Simonson  &  Son  Co.  (Id.  345).  All  concurred, 
except  Woodward,  J.,  who  dissented. 

In  the  Matter  of  the  Claim  of  Obcab  Cumminob,  Respondent,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  v.  John  Johkson 
CoNSTBUcnoN  Company,  Employer,  and  Habtford  Accident  and 
Indemnity  Company,  Insurance  Carrier,  Appellants. —  Award  unanimously 
affirmed. 

In  the  Matter  of  the  Claim  oi  Maby  I.  Owens,  Mother,  and  Another, 
Respondents,  etc.,  for  Compensation  under  the  Workmen's  Compensation 
Law,  V.  New  Tobk  Mills  Corpobation,  Employer,  and  Amebican  Mxttital 
Compensation  Insurance  Company,  Insurance  Carrier,  Appellants. — 
Awsrd  unanimously  affirmed. 

In  the  Matter  of  the  Claim  of  Louis  Stauffenbebg,  Respondent,  for 
Compensation  under  the  Workmen's  ^Compensation  Law,  vj  CJohn  P. 
MuLLEB  &  Son,  Employer,  and  the  Casualty  Company  of  Amebica, 
Insurance  Carrier,  Appellants. —  Award  imanimously  affirmed. 

In  the  Matter  oi  the  Claim  of  Richabd  McKay,  Respondent,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  v.  E.  G.  Hinchman 
Company,  Employer,  and  ^Etna  Life  Inbubance  Company,  Insurance 
Carrier,  Appellants. —  Award  unanimously  affirmed. 

In  the  Matter  of  the  Claim  of  Minnie  Gbeenbebo,  Widow,  etc..  Respond- 
ent, for  Compensation  under  the  Workmen's  Compensation  Law,  v. 
Canadian  Knitting  Mills,  Employer,  and  Massachusetts  Bonding 
AND  Inbubance  Company,  Insurance  Carrier,  Appellants. —  Award  unani* 
mously  affirmed. 
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In  the  Matter  of  the  Application  of  Hbriian  Wintbbs,  an  Emplojree, 
Respondent,  for  Compensation  under  the  Workmen's  Compensation  Law» 
V.  L.  Marcottb  &  Company,  Employer,  and  Pbudbntial  Cabualtt 
Company,  Insurer,  Appellants. —  Award  unanimously  affirmed. 

In  the  Matter  of  the  Claim  of  Anna  Gboppnbb,  Widow  of  Paul  Gboppnbb, 
and  Others,  for  Compensation  under  the  Workmen's  Compensation  Law, 
V.  John  L.  Henning,  Employer,  and  the  United  States  Fideuty  and 
QuARANTY  Company,  Insurance  Carrier,  Appellants. —  Award  unanimously 
affirmed. 

Wiluam  Mankes,  Respondent,  v.  Loms  Fishman,  Appellant — Judg- 
ment and  order  reversed  on  the  ground  that  the  vwdiot  is  ezoessive,  and 
new  trial  granted,  with  oosts  to  appellant  to  abide  event,  unless  the  plaintiff 
stipulates  to  reduce  the  recovery  to  seventy-five  dollars,  in  which  case  the 
judgment  is  so  modified  and  as  modified  judgment  and  order  unanimously 
affirmed,  with  costs.     All  concurred,  Cochrane,  J.,  not  sitting. 

Pasqualb  Marino,  Respondent,  v.  Nicola  Gallo,  Ai^ieDant.-*  Judg> 
ment  and  order  unanimously  affirmed,  with  costs. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Account  oi  Sanford  J. 
HosiiBY  and  Albert  S.  Hosley,  as  Executors,  etc. —  Decree  unanimously 
affirmed,  with  costs. 

Wiluam  F.  McCullough,  an  Infant,  by  Anna  McCulloitoh,  His 
Guardian  ad  litem,  Respondent,  v.  William  F.  Campion,  Appellant.^* 
Judgment  and  order  reversed^  on  the  ground  that  the  damages  are  exoessive» 
and  new  trial  granted,  with  costs  to  appellant  to  abide  event,  unless  the 
plaintiff  stipulates  to  reduce  the  recovery  to  $1,600,  in  which  case  the  judg- 
ment is  so  modified  and  as  modified  judgment  and  order  affirmed,  with 
costs.  All  concurred,  except  Kellogg,  P.  J.,  and  Woodward,  J.,  who  voted 
for  reversal. 

In  the  Matter  of  the  Claim  of  Patrick  Rbddy,  Respondent,  for  Compen- 
sation under  the  Workmen's  Compensation  Law,  v.  National  Excavating 
AND  Foundation  Company,  Inc.,  AUeged  Employer,  and  Fidbuty  and 
Deposit  Company  or  Maryland^  Insurance  Carrier,  Appellants. —  Award 
unanimously  affirmed. 

Isabel  McDbrmott,  Respondent,  v.  Robt.  H.  Inqbbsoll  &  Bro., 
Appellant. —  Award  unanimously  affirmed. 

Charles  E.  McDonald,  as  Administrator,  etc.,  Respondent,  v.  The 
State  of  New  York,  Appellant. —  Judgment  unanimously  aiBrmed,  with 
oosts. 

Winifred  McMullen,  Respondent,  v.  Municifal  Gab  Company  of 
THE  City  of  Albany,  Appellant. —  Judgment  and  order  reversed,  and 
new  trial  granted,  with  costs  to  appellant  to  abide  event,  on  the  ground  that 
the  damages  are  excessive,  unless  the  plaintiff  stipulates  to  reduce  the 
damages  to  $500,  in  which  case  the  judgment  is  so  modified  and  as  modified 
judgment  and  order  unanimously  aiSrmed,  without  costs.    All  concurred. 

Thb  People  of  thb  State  of  New  York  ex  rel.  Nbw  Tors  (^tock- 
tardb  Company,  Relator,  v.  Martin  Saxe  and  Others,  Constitutiiig  the 
State  Tax  Commission,  and  the  State  Tax  Commission,  Respondents.'-^ 
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Determinatioii    unanimoualy    oonfirmed,    with    fifty    dollars     costs    and 
ditbursementfl. 

Waltbb  L.  Pbatt  and  Others,  Respondents,  v.  Thb  Citt  of  Schenbo 
TADT,  Appellant. —  Judgment  affirmed,  with  costs.  All  ooneuzred,  except 
KeUoflK,  P.  J.,  who  favws  a  modification  by  striking  out  of  the  reooTery 
S853.90,  allowed  in  the  forty-third  finding  of  fact,  and  $1,452.54  aUowed 
by  the  forty-sixth  finding  of  fact. 

National  Bank  or  CoMMSRca  or  Rochbstbb,  N.  Y.,  RespcHulent,  v. 
Crrr  or  W  atebvuet,  Appellant,  Impleaded  with  Jambs  F.  Lbabt  and 
Another,  Defendants. —  Judgment  and  order  unanimously  aiBnned,  with 
costs,  on  the  opinion  oi  Rudd,  J.,  at  Trial  Term.  (Reported  in  97  Mise. 
Rep.  121.) 

The  People  or  the  State  or  New  Tobk  ex  rel.  John  Bbnobr  and 
Others,  Respondents,  v.  Leland  G.  Davis,  Mayor,  and  Others,  Aldermen, 
Constituting  the  Common  Council  of  the  City  of  Cortland,  N.  T., 
and  Another,  Appellants. —  Order  unanimously  affirmed,  with  costs,  on 
the  opinion  of  SeweU,  J.,  in  the  court  below.  (Reported  in  100  Misc.  Rep. 
334.)    SeweU,  J.,  not  sitting. 

Waltbb  H.  Pattebbon,  Appellant,  v.  New  England  Equitabi^e  Inbub- 
ANCE  Company,  Respondent,  Impleaded  with  Another. —  Judgment  reversed, 
with  costs,  and  judgment  directed  in  favor  of  the  plainti£F  for  $181.50, 
with  interest  from  March  4,  1916,  and  costs,  on  the  opinion  in  BronnU 
V.  New  England  Equitable  Ins.  Co.  (ante,  p.  331),  decided  herewith.  All 
concurred. 

Joseph  RosENrELD,  Respondent,  v.  Henbt  W.  Seigel,  Appeilant— 
Judgment  and  order  reversed  and  new  trial  granted,  with  costs  to  appeDaat 
to  abide  event,  upon  the  ground  that  it  was  prejudicial  error  to  refuse  to 
charge  in  substance  that  the  rental  value  under  the  lease  to  be  considered 
was  S250  per  year.    All  concurred. 

Edith  M.  Rose,  Respondent,  v.  The  Town  or  Conxun,  AppeUant.-- 
Judgment  and  order  unanimously  affirmed,  with  costs,  under  the  last 
sentence  of  section  1317  of  the  Code  of  Civil  Procedure. 

Habbt  Stounskt  v.  Gussie  Stolinbkt. —  Motion  to  dismiss  appeal 
denied,  with  leave  to  respondent  to  renew  the  same  at  a  subsequent  term 
if  so  advised. 

B.  F.  Stubtevant  Company,  Appellant,  v.  Ebie  Railboad  Compant, 
Respondent. —  Order  unanimously  affirmed,  with  ten  dollars  costs  and 
disbursements.     Sewell,  J.,  not  sitting. 

Fbanceb  Swidebbki,  as  Administratrix,  etc.,  Respondent,  v.  Schenbctaot 
Railway  Company,  Appellant. —  Judgment  and  order  unanimously  affirmed, 
with  costs. 

Flobbnge  Stock,  Respondent,  v.  Welby  Updike,  Appellant. —  Judg- 
ment and  order  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  event,  on  the  groimd  that  the  verdict  is  against  the  weight  of  ^ 
evidence.  All  concurred,  except  Sewell,  J.,  who  dissented;  Lyon,  J.,  not 
sitting.  The  court  disapproves  of  the  finding  that  the  defendant  com- 
mitted an  assault. 
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Ethbl  L.  Ticknob,  an  Infant,  by  Albert  Ticknor,  Her  Guardian  ad 
Litem,  Respondent,  v.  George  D.  Landers,  Appellant. —  Judgment  and 
order  unanimously  affirmed,  with  costs. 

Town  of  Glsnville,  Respondent,  v.  The  State  op  New  York,  Appel- 
lant.—  Judgment  unanimously  affirmed,  with  costs. 

George  H.  Whalet,  Respondent,  v.  Mart  J.  Southbrland,  Appellant. 

—  Judgment  unanimously  affirmed,  with  costs. 

Eleanor  H.  Davidson,  Appellant,  v.  Louis  M.  Ream,  Respondent. — 
Order  unanimously  affirmed,  without  costs. 

In  the  Matter  of  the  Claim  of  Emil  Pbtermann,  Respondent,  for  Com- 
pensation under  the  Workmen's  Compensation  Law,  v.  Wm.  Steiner 
Sons  &  Co.  and  Zurich  General  Accident  and  Liabiuty  Insubance 
Company,  Appellants. —  Motion  for  reargument  granted. 

In  the  Matter  of  the  Claim  of  Louis  Yamin,  Respondent,  for  Compensa- 
tion under  the  Workmen's  Compensation  Law,  v.  Habris  Raincoat  Com- 
pany, Employer,  and  Zurich  General  Accident  and  Liability  Insubance 
Company,  Limited,  Insurance  Carrier,  Appellants. —  Motion  for  reargument 
granted. 

In  the  Matter  of  the  Claim  of  William  A.  Amesbuby,  Respondent,  for 
Compensation  under  the  Workmen's  Compensation  Law,  v.  Vacuum  Oil 
Company,  Employer  and  Self-Insurer,  Appellant. —  Award  unanimously 
affirmed. 

In  the  Matter  of  the  Claim  of  William  Schweigeb,  Respondent,  for 
Compensation  under  the  Workmen's  Compensation  Law,  v.  John  Schbeineb, 
Employer,  and  Genebal  Accident  Fibe  and  Life  Assubance  Cobpoba- 
TiON,  Ltd.,  of  Pbbth,  Scotland,  Insurance  Carrier,  Appellants. —  Award 
unanimously  affirmed. 

Joseph  McMahon  and  Thomas  H.  Fabbinoton,  Appellants,  v.  The 
Village  of  Watebloo,  Respondent. —  Order  modified  by  changing  the 
place  of  trial  fh)m  the  county  of  Broome  to  the  county  <tf  Ontario.  The 
provision  in  the  order  as  to  costs  is  modified  by  providing  that  the  costs 
shall  abide  the  event.  As  so  modified,  the  order  is  unanimously  affirmed, 
with  ten  dollars  costs  and  disbursements  to  abide  the  event. 

The  People  of  the  State  of  New  Yobk  ex  rel.  The  New  Yobk  Cbntbal 
Railboad  Company,  Appellant,  v.  Mobbis  Block,  Assessor,  etc..  Respond- 
ent, and  the  Ulstbb  and  Delawabe  Railboad  Company,  Intervenor, 
Respondent. —  Motion  denied. 

BiBD  M.  Robinson  and  Another,  as  Surviving  Members  of  a  Committee 
of  Bondholders  and  Stockholders  of  Bbunswick  and  BiBsaNGHAM  Rail- 
road Company,  Appellants,  v.  Columbia  Tbust  Company,  Respondent. 

—  Motion  denied. 

Chables  H.  Stabke,  Appellant,  v.  The  Catskill  and  Albany  Steam- 
boat Company,  Limited,  and  W.  Allison  Beab,  Respondents. —  Motion 
for  reargument  granted. 

CoBNELius  F.  TiEBNEY,  Respondent,  v.  Geobgb  W.  Pbbkinb,  as  Presi- 
dent of  the  CiOABMAKEBs*  Intebnational  Union  of  Amebica,  Appellant. — 

App.  Div.— Vol.  CLXXVm.        60 
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Deoision  amended  ao  as  to  read  as  follows:^  Jud^^ments  and  (srder  xevened, 
with  costs,  and  oomplaint  dismissed,  with  costs.  Opinion  by  Woodward,  J. 
(See  arUe^  p.  391.)  All  concurred,  except  Kellogg,  P.  J.,  who  diflsoiited  in 
memorandum  in  which  Lyon,  J.,  concurred.  The  court  disapproves  of  the 
finding  that  the  plaintiff  was  a  dependent  relative  of  the  deceased  member 
who  at  the  time  of  her  death  was  dependent  in  whole  or  in  part  upon  her. 

Frank  S.  Capello,  Respondent,  v.  Aba  L.  Mbbbick,  Appellant. — 
Motion  denied. 

J.  John  Hassbtt,  Appellant,  v.  Harbibt  Arnot  Rathbonk,  Personally 
and  as  President  of  T.  Brigos  and  Company,  and  T.  Brioos  and  CoMPAirr, 
Respondents. —  Ordered  that  the  order  entered  herein  be  and  the  same 
htfeby  is  amended  by  striking  out  the  words  '*  and  judgment  is  hereby 
directed  in  favor  of  the  defendants  dismissing  the  complaint  herein  upon 
the  merits,  with  costs,"  and  the  judgment  entered  thereon  in  the  clerk's 
office  of  Chemung  county  on  the  19th  day  of  March,  1917,  is  hereby  vacated 
and  set  aride. 

John  L.  Hennino,  as  Trustee  of  Gborgb  F.  Shbvun,  a  Bankrupt, 
Respondent,  v.  Mart  Foley,  Appellant. —  Order  unanimously  affirmed, 
with  ten  dollars  costs  and  disbursements. 

Isabel  McDbrmott,  Respondent,  v.  Robt.  H.  Ingersoll  A  Bro., 
Appellant. —  Motion  for  leave  to  appeal  to  the  Court  of  Appeals  denied. 

In  the  Matter  of  the  Claim  of  Jambs  A.  Henderson,  Respondent,  for 
Compensation  under  the  Workmen's  Compensation  Law,  v.  John  Donovan 
Company,  Employer,  and  The  United  States  Fidbuty  and  Quabanty 
Company,  Insurance   Carrier,  Appellants. —  Award  unanimously  affirmed. 

In  the  Matter  of  the  Petition  of  Fred  Carp  and  William  S.  Ostrahdbb 
for  a  Writ  of  Certiorari  to  Review  the  Proceedings  of  the  Board  of  Super- 
visors of  Saratoga  County  with  Respect  to  the  Appointment  of  a  Com- 
missioner oi  Elections. —  Sent  to  the  Fourth  Department.  Lyon,  J.,  not 
sitting.     (See  179  App.  Div.  387.) 

In  the  Matter  of  the  Claim  of  Deua  B.  Ames  for  Compensation  under 
the  Workmen's  Compensation  Law,  v.  Thb  New  York  Central  Rahjkoad 
Company. —  Motion  denied. 

In  the  Matter  ot  the  Claim  of  Anna  Geoppner,  etc..  Respondent,  for 
Compensation  under  the  Workmen's  Compensation  Law,  v.  John  L. 
Hennino,  Employer,  and  the  United  States  Fidelity  and  Quabanty 
Company,  Appellants. —  Motion  denied. 

In  the  Matter  of  the  Claim  ot  Mary  I.  Owens,  etc..  Respondent,  for 
Compensation  under  the  Workmen's  Compensation  Law,  v.  New  Tosk 
Mills  Corporation  and  the  American  Mutual  Compensation  Insub- 
ANCE  Company,  Appellants. —  Motion  denied. 

In  the  Matter  oi  the  Claim  of  Joseph  E.  Kennedy,  Respondent,  tot 
Compensation  under  the  Workmen's  Compensation  Law,  v.  Kennedy 
Manufacturing  and  Engineering  Company,  Employer,  and  the  United 
States  Fidblity  and  Guaranty  Company,  Insurance  Carrier,  AppeDanti. 
—  Motion  for  reargument  granted. 

^_  *  A  subsequent  amendment  appears  on  page  947. —  [Rbp. 
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'  In  the  Matter  of  the  Claim  of  Georqe  J.  Vance,  Respondent,  for 

^  Compensation  under  the  Workmen's  Compensation  Law,  v.  Peter  A. 
*'  Fbaeeb  and  Company,  Inc.,  Employer,  and  United  States  Fideutt 
^  AND  Guabantt  Company,  Insurance  Camer,  Appellants. —  Decision 
i  amended  so  as  to  read  as  follows:  The  order  heretofore  made  to  send  this 
case  back  to  the  Commission  for  further  hearing  is  revoked,  and  the  case 
^         aet  down  for  argument  on  July  2,  1917,  at  two  p.  m. 

Bbucb  Nelus,   Respondent,  v.  Jay  Countryman,  Appellant. —  Judg- 
ment unanimously  affirmed,  with  costs. 
I  The  People  op  the  State  of  New  York,  v.  The  Metropoutan 

i:  Surety  Company.  Rosa  Kappenbbro,  as  Assignee  of  John  H.  H.  Kappbn- 
I  BERG,  and  Rosa  Kappenbbro,  as  Temporary  Administratrix  of  the  Estate 
I  of  Fredbrike  Heindorf,  Deceased,  Appellants,  v.  John  F.  Yawger, 
!  as  Receiver  of  the  Metropolitan  Surety  Company,  Respondent. —  Motion 
r         granted. 

Edith  M.  Rosb,  Respondent,  v.  Town  of  Conklin,  Appellant. —  Motion 
\         denied. 

r:  Eu  SiMCOE,  Respondent,  v.  Ellsworth  Gamblb,  Appellant. —  Motion 

granted.    Appeals  dismissed,  without  costs. 

William  F.  Snydeb,  Respondent,  v.  Eabl  Macby,  Appellant. —  Judg- 
,,         ment  and  order  unanimously  affirmed,  with  costs. 

I  Wood  and  Brooks  Company,  Respondent,  v.  J.  E.  Davis  Manufao- 

)  TURING  Company,  Appellant. —  Judgment  unanimously  affirmed,  with  costs. 

',         hyon,  J.,  not  sitting. 

I  Cornelius  F.  Tibrney,  Respondent,  v.  George  W.  Perkins,  as  Pred- 

^  dent  of  the  Cioarmakers'  International  Union  of  America,  Appellant. 
I  —  Decision  amended  so  as  to  read  as  follows :    Judgments  and  order  reversed, 

on  law  and  facts,  and  new  trial  granted  in  the  City  Court  of  Albany,  with 
costs  to  abide  the  event.  Opinion  by  Woodward,  J.  (See  ante,  pp.  391,' 
946.)  All  concurred,  except  Kellogg,  P.  J.,  who  dissented  in  memorandum 
in  which  Lyon,  J.,  concurred.  The  court  disapproves  of  the  finding  that 
the  plaintiff  was  a  dependent  relative  of  the  deceased  member  who  at  the 
time  of  her  death  was  dependent  in  whole  or  in  part  upon  her. 


Fourth  Department,  Mat,  1917. 

The  People  of  the  State  of  New  York,  Respondent,  v,  Putnam  Gard- 
ner, Api)ellant. 

Crime  —  attempt  to  rape  —  evidence* 

Appeal  from  a  judgment  of  conviction  of  the  County  Court  of  Jefferson 
county,  rendered  on  the  8th  day  of  November,  1916. 

Per  Curiam:  The  defendant,  an  old  man  nearly  eighty  years  of  age, 
has  been  convicted  of  attempting  to  rape  a  girl  of  eight.  The  conviction 
rests  upon  the  testimony  of  the  child  and  a  man  whose  reputation  is  not 
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the  best,  and  is  ao  inherently  improbable  and  contrary  to  the  sarroimdiii; 
oircumstanoee  and  other  credible  testimony  that  we  think  the  oonvietiaB 
should  not  be  sustained.  We  are  oonvinoed  after  careful  oonsider&tion  of 
all  the  evidence  that  the  verdict  is  against  the  weight  oi  the  evidence.  AB 
concurred.  Judgment  of  conviction  reversed  and  new  trial  granted,  npoe 
the  groimd  that  the  verdict  is  against  the  weight  of  the  evidence  upon  ths 
question  of  the  commission  of  the  crime  of  which  the  defendant  was 
convicted. 

Geobqs   J.    Christgau,    Respondent,    v.    Standard   Firjs    Insxtrakce 
.   Company  of  New  Jersey,  Api)ellant. 

Ifuurance — fire  insurance  —  proofs  of  loss  —  etndence  of  valzie» 

Appeal  from  a  judgment  of  the  Supreme  Ckiurt,  entered  in  the  Erie  ooonty 
clerk's  office  on  the  26th  day  of  September,  1916,  and  also  from  an  <»der 
entered  on  the  3d  day  of  October,  1916. 

Judgment  and  order  affirmed,  with  costs.  All  concurred,  except  Foote,  J., 
who  dissented,  and  Merrell,  J.,  who  dissented  in  a  memorandum. 

Merrell,  J.  (dissenting):  I  dissent  upon  the  following  grounds:  (1)  The 
verdict  is  excessive.  (2)  There  was  no  timely  service  of  proofs  of  loss  as 
required  by  the  contract  of  insurance,  and  plaintiff  offered  no  soffieient 
evidence  upon  which  defendant  could  be  said  to  have  waived  the  service 
thereof.  (3)  The  trial  court  erroneously  refused  to  admit  in  evidence  the 
inventory  and  appraisal  in  the  proceedings  in  bankruptcy  of  the  Los  Angeles 
Pure  Fruit  Company,  in  connection  with  plaintiff's  cross-examinatioD, 
and  as  bearing  upon  his  evidence  on  value  of  the  property  de6tT03red. 
(4)  That  the  trial  court  erroneously  refused  to  charge  the  jury  that,  if  the 
property  destroyed  was  not  salable,  it  had  no  market  value. 


Alvina  Stahlbero,   Appellant,   v.   The  Protected  Homg   Cibcle, 

Resi>ondent. 

Per  Curiam:  We  are  of  the  opinion  that  in  view  of  the  interest  of 
the  defendant's  witnesses  in  exculpating  themselves  from  fault,  a  fair  ques- 
tion of  fact  was  presented  upon  the  evidence,  as  to  whether  the  death  of 
the  deceased  was  accidental  or  suicidal.  The  evidence  of  the  personal  his- 
tory of  the  deceased  was  very  meager,  and  nothing  to  indicate  a  suicidal 
tendency  upon  his  part.  We  are  not  convinced  that  the  result  would  prob- 
ably be  different  upon  another  trial.  All  concurred,  except  Foote  and  De 
Angelis,  JJ.,  who  dissented,  and  voted  for  affirmance.  Order  reversed,  with 
costs,  and  verdict  of  the  jury  reinstated,  with  costs. 


Rosa  Salzano,  Respondent,  v.  Marine  Insurance  Company,  Ltd., 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  All  concurred, 
except  Lambert  and  Merrell,  JJ.,  who  dissented  upon  the  grounds:  1.  That 
the  verdict  is  against  the  weight  of  the  evidence.  2.  That  even  if  any 
insurance  was  effective,  the  car  burned  was  not  that  covered  by  the  policy. 
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B.  Frank  Pbrham,  Individually  and  as  Administrator,  etc.,  Appel« 
lant,  v.  JENms  W.  Cottlb,  Individually  and  as  Executrix,  eto.,  and  Others, 
Respondents. —  Order  affirmed,  with  costs.    All  concurred. 

Jennib  M.  Clark,  as-  Administratrix,  etc..  Respondent,  v.  PBNNSTir 
VANiA  Railroad  Company,  Appellant. —  Judgment  and  order  affirmed, 
with  costs.     All  concurred. 

William  H.  Edwards  and  Others,  Respondents,  v.  The  People  of  the 
State  of  New  York  and  Another,  Appellants. —  Judgment  affirmed,  with 
oosts.     All  concurred. 

Elizabeth  M.  Baxter,  Respondent,  v.  Harrt  M.  DeKat,  Appellant. — 
Judgment  affirmed,  with  costs.    All  concurred;  Kruse,  P.  J.,  not  sitting. 

Mace  Muroittrotd,  Appellant,  v.  Town  of  Ltbandbr  and  Another, 
Respondents. —  Judgments  affirmed,  with  costs.    All  concurred. 

Roman  B.  Wenz,  as  Administrator,  etc..  Respondent,  v.  Franciscan 
Fathers  of  the  Church  of  the  Assumption  and  Another,  Impleaded  with 
Marie  Schultz,  Appellant. —  Judgment  .  and  order  of  County  Court 
reversed,  and  judgment  of  Municipal  Court  affirmed,  with  costs  in  this  court 
and  the  County  Court.  All  concurred,  except  Foote  and  Merrell,  JJ., 
who  dissented  upon  the  ground  that  the  judgment  of  the  Municipal  Court 
was  properly  reversed  as  against  the  weight  of  the  evidence.  (See  post,  p. 
956.) 

Ralph  R.  Miller,  Respondent,  v.  Erie  Railroad  Company,  Appellant. 

—  Judgment  and  order  reversed  and  complaint  dismissed,  with  costs. 
Held,  that  the  evidence  did  not  justify  a  finding  by  the  jury  that  the 
defendant  wantonly,  willfully  or  recklessly  operated  its  train,  resulting  in 
plaintiff's  injury.  All  concurred,  except  De  Angelis,  J.,  who  dissented  and 
voted  for  affirmance. 

Herman  Higos,  Respondent,  v.  The  New  York  Central  and  Hudson 
River  Railroad  Company,  Appellant. —  Judgment  and  order  affirmed, 
with  costs.    All  concurred. 

BoLisTAW  Mibduszewski,  an  Infant,  by  Michael  Winiski,  His  Ghiardian 
ad  litem.  Respondent,  v.  The  Dexter  Sulphite  Pulp  and  Paper  Com- 
pany, Appellant. —  Order  affirmed,  with  costs.    AU  concurred. 

Michael  Martin,  Respondent,  v.  Security  Insurance  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.    All  concurred* 

Catherine  Shields,  Appellant,  v.  Gboeoe  W.  Tunnicuff  and  Others, 
Respondents. —  Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Eva  Bragan,  Respondent,  v.  Syracuse  Lighting  Company,  Appellant. 

—  Motion  for  reargument  denied,  with  ten  dollars  costs.  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied. 

Lulu  Blansett,  and  Another,  as  Administrators,  etc.,  Respondents,  v. 
Charles  A.  Hinkley,  Appellant. —  Motion  for  leave  to  appeal  to  Court  of 
Appeals  denied,  with  ten  dollars  costs. 

Clyde  Mabon,  Respondent,  v.  John  Jepbon,  Appellant. —  Motion  granted 
and  appeal  dismissed,  with  costs. 

H.  P.  SicKELS  Company,  Appellant,  v.  McCurdy  &  Norwell  Com- 
pany, Respondent. —  Motion  granted  and  appeal  dismissed,  with  costs. 
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ViTTOBio  Di  Faeeio,  Appellant,  v.  Hewitt  Rubbbb  ConPAirr,  Rei^Miad- 
ent. —  Motion  granted  and  appeal  dismissed,  with  oosts. 

Ruth  Chbw,  as  Administratrix,  etc..  Respondent,  v.  Nbw  Tokk  Cxktbal 
Raxlboad  Coif  pant.  Appellant. —  Motion  to  dismiss  appeal  granted  oniea 
appellant  shall  file  and  serve  briefs  by  May  eighth,  and  be  ready  for  aigo- 
ment  on  May  fifteenth. 

Albbbt  £.  Smith,  Respondent,  v.  Frank  J.  NsiiSON,  AppeOaat. —  Motioi 
to  dismiss  appeal  granted  unless  appellant  shall  file  and  serve  printed  papoi 
and  briefs  by  May  eighth,  and  be  ready  for  argument  on  Msif 
fifteenth. 

In  the  Matter  d  Proving  the  Alleged  Last  Will  and  Testament  of  Aua 
Fbbbland,  Deceased. —  Appeal  dismissed,  withoutf  oosts,  upon  stipolalioB 
filed. 

Frank  Obbornb,  Appellant,  v.  Intbbnational  Railway  Compaht, 
Respondent. —  Motion  for  leave  to  appeal  to  Court  of  Appeals  gnatad. 

Angeunb  M.  Shbbhan,  Respondent,  v.  Samubl  Rappebpobt,  Impleaded, 
etc..  Appellant. —  Motion  for  leave  to  appeal  to  Court  of  Appeals  denied, 
with  ten  dollars  oosts. 

Anna  M.  Stbbn,  Respondent,  v.  Edwabd  L.  Pabkbb,  Individual^  and 
as  Trustee,  etc.,  and  Another,  Impleaded  with  Ambrican  BoNniNo  Coii- 
PANT  OF  Baltimorb,  Appellant. —  Order  affirmed,  with  ten  dollars  cosH 
and  disbursements,  with  leave  to  the  appealing  defendant  to  plead  otbt 
within  twenty  d&ys  upon  payment  ci  the  oosts  of  the  demurrer  and  of  thii 
appeaL  Held,  that  in  view  ci  the  allegations  of  the  complaint  that  tfai 
bonding  company  refuses  to  cancel  the  bcmd  without  an  aooountiog,  sad 
the  absence  ci  the  precise  contract  between  it  and  the  trustee  respeetiag 
the  bond,  it  cannot  be  held  that  the  complaint  fails  to  state  a  cause  of 
action.  It  would  seem  that  at  least  an  accounting  by  the  trustee  is  proper. 
All  concurred,  except  Foote,  J.,  who  dissented  upon  the  ground  that  the 
demurrer  should  be  sustained  because  the  surety  bond  plaintiff  seeJks  to 
have  canceled  is  a  valid  and  subsisting  contract  in  the  hands  of  the  Eye, 
Ear  and  Throat  Hospital  of  which  it  cannot  be  deprived  without  ite 
consent.  The  accounting  of  the  trustee  is  asked  for  only  as  a  sui^KNed 
necessary  prerequisite  to  such  cancellation. 

Alvin  S.  Hall,  Individually  and  as  Executor,  etc.,  Respondent,  t. 
John  J.  Allbn  and  Others,  Appellants,  and  Carrib  Mitchbix  and 
Another,  Respondents. —  Judgment   affirmed,  with  costs.    All   ooneomd. 

Charlbs  B.  Graves,  Appellant,  v.  Adam  Hbbspbrobb,  Respondent- 
Judgment  and  order  affirmed,  with  oosts.    All  concurred. 

Eatb  Hbss,  Respondent,  v.  Ribstbin-Hoi/tbr  Comfant,  Inc.,  Appel- 
lant.—  Order  denying  motion  to  vacate  judgment  affirmed,  with  ten  dollan 
oosts  and  disbursements.    All  concurred. 

Eatb  Hess,  Respondent,  v.  Ribstein-Holtbr  Compant,  Inc.,  Appel- 
lant.—  Order  denying  motion  for  new  trial  affirmed,  with  oosts.  AH 
concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Jambbtowk 
Blbctric  Mills,  Inc.,  Appellant. —  Judgment  and  ordsr  revecsed,  and 
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new  trial  granted,  with  costs  to  appellant  to  abide  event.  Held,  that 
the  facts  and  circumstances  offered  to  be  shown,  respecting  the  biUing, 
storing  and  exposing  for  sale  of  the  commodity,  were  improperly  excluded. 
All  concurr^,  except  Merrell  and  De  Angelis,  JJ.,  who  dissented. 

Eastman  Machinb  Company,  Respondent,  v.  Joseph  Zuck  and  Another, 
Appellants. —  Order  affirmed,  with  ten  dollars  and  disbursements.  All 
concurred. 

In  the  Matter  of  the  Estate  of  Anna  Mablobka,  Deceased.  Valbntinb 
Magiol,  as  Administrator,  etc..  Appellant;  Albxandbr  db  Nubbb,  Consul- 
Qeneral  of  Austria-Hungary  at  the  Port  of  New  York,  Respondent. —  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.    All  concurred. 

Danibl  F.  Stbobbl,  Respondent,  v.  Fibman  Oudbbkirk  and  Another, 
Appellants. —  Motion  to  dismiss  appeal  denied,  without  costs.  Order 
affirmed,  with  ten  dollars  costs  and  disbursements.  Held,  that  as  the 
appeal  from  the  order  was  submitted  at  the  same  time  the  motion  made 
by  the  defendants  for  relief  from  the  effect  of  the  receipt  of  the  costs  was 
heard,  and  we  think  the  order  should  be  affirmed,  we  deny  the  motion, 
without  passing  on  the  merits  of  the  motion.    All  concurred. 

Cathrinb  a.  Gbbbnwood,  as  Sole  Administratrix,  etc..  Appellant,  v. 
Lbhioh  Vallbt  Railroad  Company,  Respondent. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements.    All  concurred. 

ToMABo  D'AsTou,  Respondent,  v.  Fbancbsca  Collia  and  Others, 
Appellants. —  Judgment  affirmed,  with  costs.    All  concurred. 

Charlbs  E.  Willbtt,  Appellant,  v.  John  W.  Bbabd,  Respondent. — 
Order  affirmed,  with  costs.    All  concurred. 

'Nbllib  M.  Campbbll,  Respondent,  v.  Intbrnational  Railway  Com- 
pany, Appellant. —  Order  denying  motion  for  new  trial  on  the  ground  of 
newly-discovered  evidence  affirmed,  with  costs.  Judgment  and  order 
densring  motion  for  new  trial  upon  the  minutes  affirmed,  with  costs.  All 
concurred. 

Hbnrt  T.  Campbbll,  Respondent,  v.  Intbrnational  Railway  Com- 
pany, Appellant. —  Order  densdng  motion  for  new  trial  on  the  ground  ci 
newly-discovered  evidence  affirmed,  with  costs.  Judgment  and  order 
denying  motion  for  new  trial  upon  the  minutes  affirmed,  with  costs.  All 
concurred. 

Mary  J.  Essbr,  Respondent,  v.  Thb  Huntbr-Tuppbn  Company,  Appel- 
lant.—  Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Gu8  G.  BusB,  Appellant,  v.  National  Bbn  Fbanklin  Insurancb  Com- 
pany, Respondent.  Gus  G.  Busb,  Appellant,  v.  NoBTawBSTERN  National 
Insurancb  Company,  Respondent.  Gus  G.  Busb,  Appellant,  v.  Millbbs 
National  Insurancb  Company,  Appellant. —  Motion  to  amend  order  of 
afiOrmance  in  relation  to  costs  denied. 

William  J.  Wittman,  Respondent,  v.  Durouthic  Company,  Appellant, 
and  Jambs  G.  Davis,  Respondent. —  Motion  for  leave  to  appeal  to  Court 
of  Appeals  denied,  with  ten  dollars  costs. 

Abraham  F.  DuBois,  Respondent,  v.  Mary  Lbwib,  Appellant. —  Motion 
to  dismiss  appeal  granted,  unless  appelant  shall  ffie  and  serve  printed 
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papers  on*  appeal  and  printed  briefs  on  or  before  May  sixteenth  and  shall 
be  ready  for  armament  on  May  eighteenth. 

John  Pktrilu,  Respondent,  v.  Atlanta  CoNSTBUcnoN  Compawt, 
Appellant. —  Motion  granted,  and  appeal  dismissed,  with  costs. 

Lillian  Lanphbab,  as  Executrix,  etc.*,  Respondent,  v.  Edna  M.  Pab- 
TBiDGB  and  Others,  Appellants. —  Motion  granted,  and  appeal  diHmiaswl. 
with  costs. 

Eabl  J.  GiLLBTTB,  Respondent,  v.  Intebnational  Railway  Compakt. 
Appellant. —  Motion  granted,  and  appeal  dismissed. 

John  P.  Pugh,  Appellant,  v.  Pbnnstlyania  Railboad  Compant, 
Respondent. —  Order  densring  motion  for  new  trial  upon  the  ground  of 
newly-discovered  evidence  reversed,  and  motion  for  new  trial  granted, 
upon  condition  that  plaintiff  pay  all  costs  accrued  subsequent  to  notioe 
of  trial,  within  ten  dasrs  after  service  upon  plaintilTs  attorney  of  a  eopy 
of  this  order,  with  due  notice  of  entry  thereto.  Judgment  vacated.  AD 
concurred. 

The  Pboplb  of  the  State  of  New  Tobk,  Respondent,  v.  Frank  Rosi, 
Appellant. —  Judgment  of  conviction  affirmed.  Held,  that  the  remarta 
touching  the  failure  of  the  defendant  to  testify  in  his  own  behalf,  attributed 
to  the  district  attorney,  although  highly  reprehenmble,  were  not  prejudidsl 
to  the  defendant,  in  view  of  the  clear  evidence  of  the  defendant's  guilt, 
and  the  prompt  instruction  by  the  trial  judge  to  the  jury  to  diar^gard  sach 
remarks.    All  concurred. 

Webeb-Peuthbbt  Compant,  Respondent,  v.  Abbaham  N.  Lbventhal, 
Appellant,  Impleaded  with  Another. —  Order  affirmed,  with  ten  ddlars 
costs  and  disbursements.    All  concurred. 

John  J.  Smith,  Respondent,  v.  Bbown  Bbothebb  Company,  Appellant 
—  Judgment  affirmed,  with  costs.    All  concurred. 

C.  August  Koenig  and  Another,  Appellants,  v.  John  £.  Lawubb, 
Respondent. —  Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Pbteb  Kubak,  Respondent,  v.  Peteb  Traiche,  Appellant. —  Judgment 
and  order  affirmed,  with  costs.  All  concurred,  except  Foote  and  Merrell,  JJ-i 
who  dissented  upon  the  ground  that  it  was  error  to  admit  evidence  of 
paralysis  under  the  allegations  of  the  complaint. 

J.  Harrt  Van  Arsdale,  Respondent,  v.  Erie  Railboad  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Thomas  Richmond,  Respondent,  v.  The  New  Tobk  Central  and  Hui>- 
SON  River  Railroad  Company,  Appellant. —  Judgment  and  order  affirmed, 
with  costs.     Ail  concurred. 

Matthew  J.  Folts,  Respondent,  v.  Anna  Casler  Chesebrough  and 
Another,  as  Executrices,  etc.,  Appellants. —  Judgment  affirmed,  with  costs. 
All  concurred. 

Bluma  Flaum,  Appellant,  v.  Vito  Picarretto,  Appellant,  Impleaded 
with  Chribtoforo  Tarricono  and  Others,  Respondents. —  Judgment,  so 
far  as  appealed  ftx>m  by  the  plaintiff,  affirmed,  with  costs.  Judgment,  so  far 
as  appealed  ft-om  by  the  defendant  Picarretto,  modified  so  as  to  adjudge 
that  the  mechanic's  lien  of  the  said  Picarretto  is  valid  to  the  amount  of 
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$375,  and  interest  thereon  from  Fehroary  3,  1916,  and  prior  to -that  filed 
by  the  defendants  Wooster  &  Mott,  and  as  so  modified  the  judgment  is 
a£Qrmed,  with  costs  to  the  appellant  Picarretto  against  the  respondents 
Wooster  &  Mott.  Order  to  be  settled  before  Mr.  Justice  Foote  on  two  days' 
notice,  at  which  time  findings  to  be  disapproved  and  proposed  new  findings 
to  be  made,  if  any,  may  be  submitted.     All  concurred. 

Magdaline  Rosinbkt,  Appellant,  v.  John  Wentka,  Respondent. — 
Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Valeria  Kowalski,  an  Infant,  by  Joseph  Kowalski,  Her  Guardian 
ad  litem.  Respondent,  v.  The  New  Yobk  Central  and  Hudson  River 
Railroad  Company  and  Another,  Appellants. —  Judgment  and  order 
reversed,  with  costs,  and  complaint  dismissed,  with  costs.  Held,  that 
the  plaintiff  failed  to  establish  actionable  negligence.    All  concurred. 

Bertha  Taran,  Respondent,  v.  Retzitzer  Realty  Company,  Appel- 
lant.—  Judgment  affirmed,  with  costs.    All  concurred. 

Rose  Taran,  Respondent,  v.  Retzitzer  Realty  Company,  Appellant. — 
Judgment  a£Brmed,  with  costs.    All  concurred. 

Rab  Taran,  Respondent,  v.  Retzitzer  Realty  Company,  Appellant. — 
Judgment  affirmed,  with  costs.    All  concurred. 

E.  A.  Strout  Farm  Aqency,  Respondent,  v.  John  P.  Olben,  Appellant. 

—  Judgment  affirmed,  with  costs.    All  concurred. 

Mary  E.  DbMun,  Respondent,  v.  William  Hirsh,  Appellant. —  Judg- 
ment and  order  affirmed,  with  costs.    All  concurred. 

Earl  C.  Gillette,  Respondent,  v.  International  Railway  Company, 
Appellant. —  Order  dismissing  appeal  vacated  and  order  entered  dismissing 
the  appeal  unless  appellant  is  ready  to  argue  appeal  at  the  opening  of  next 
term  of  court. 

Jttua  B.  Hall,  Appellant,  v.  Arthur  B.  Davis  and  Another,  as 
Executors,  etc.,  Respondents. —  Appeal  dismissed,  without  costs,  upon 
stipulation  filed. 

In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of  Benjamin 
F.  Petheram,  as  Substituted  Trustee,  etc.,  of  Fanny  Jewett,  Deceased, 
Respondent.  Minnie  B.  Jewett  and  Others,  Appellants;  Edward  T. 
Jewett,  Respondent. —  Decree  affirmed,  with  costs.    All  concurred. 

Daniel  W.  Lynch  and  Another,  Respondents,  v.  Orient  Insurance 
Company,  Appellant,  Impleaded  with  Rose  W.  P.  Nester. —  Judgment  and 
orders  alBrmed,  with  costs.    All  concurred,  except  Foote,  J.,  not  voting. 

In  the  Matter  of  the  Application  of  James  O.  Sebrinq  and  Warren  J. 
Cheney,  Appellants,  for  an  Order  Determining  and  Enforcing  Their  lien 
upon  Certain  Funds  in  the  Hands  of  William  G.  Masterman,  as  County 
Treasurer  of  Steuben  County,  etc.  Grace  L.  Quinn  and  Others,  Respond- 
ents.—  Order  affirmed,  with  costs.  All  concurred,  except  Merrell,  J.,  who 
dissented. 

ViNCBNTY  Dampkowski,  Appellant,  v.  Mosier  &  Summers,  Respondent. 

—  Judgment  reversed  and  new  trial  granted,  with  costs  to  appellant  to 
abide  event.  Held,  that  a  case  was  made  out  for  the  jury.  1.  The 
evidence  is  sufficient  to  support  a  finding  that  defendant  was  negligent  in 
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the  method  of  dxAng  the  work  in  not  shoring  up  or  taking  same  means  to 
reasonably  safeguard  the  plaintiff  while  working  in  the  trench.  2.  As  to 
whether  the  alleged  instructions  of  the  foreman  to  the  plaintiff  and  the 
weather  conditions  were  such  as  to  show  that  plaintiff  diaobeyed  such 
instructions  by  continuing  to  work  on  account  of  the  rain,  wns  also  for 
the  jury.  All  concurred,  except  Foote  and  Lambert,  JJ.,  who  dissented. 
Marcus  A.  Grboobt,  Appellant,  v.  Thokas  J.  LnNNON,  Respondents 

—  Judgment  affirmed,  with  costs.  Held,  that  the  proof  of  the  aetioo 
of  the  grand  jury  was  not  alone  sufficient  to  make  out  a  prima  facte  esse 
of  malice  or  want  of  probable  cause.  (See  Burhans  v.  Sanford^  19  Wend. 
417;  Braufutein  v.  Sahlein,  05  Hun,  305.)    All  concurred. 

In  the  Matter  of  Proceedings  to  Assess  a  Transfer  Tax  on  the  Estate  of 
Ellen  L.  Bungs,  Deceased.  Thb  Comptroller  of  the  State  or  New 
Tore,  Appellant;  Juuus  Patrick,  as  Executor,  etc..  Respondent.  Order 
affirmed,  with  costs,  upon  the  opinion  of  Atwell,  Surrogate.  (Reported 
in  100  Misc.  Rep.  385.)    All  concurred. 

John  Dirimijio,  Plaintiff,  v.  The  Empire  Engineering  CoRPORAnoK. 
Defendant. —  Plaintiff's  exceptions  overruled,  motion  for  new  trial  denied, 
with  costs,  and  judgment  directed  for  the  defendant  upon  the  nonsuit, 
with  costs.    All  concurred. 

Richard  Ridley,  Appellant,  v.  National  Casket  Company,  Respondent. 

—  Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Arthur  Voelker,  Respondent,  v.  Buffalo  Steam  Pump  Compant, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Clarence  Rieger,  Respondent,  v.  The  New  York  Central  and  Hudsoh 
River  Railroad  Company,  Appellant. —  Judgment  and  order  affirmed, 
with  costs.    All  concurred. 

Maud  Trapp,  Respondent,  v.  International  Railway  Compant, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.  All  concurred, 
except  Foote  and  Merrell,  JJ.,  who  dissented  upon  the  ground  that  it  wss 
error  to  receive  evidence  of  injuries  not  alleged  in  the  complaint. 

Agnes  Tepas,  Respondent,  v.  International  Railway  Company, 
Appellant. —  Order  denying  motion  for  new  trial  upon  ground  of  newly- 
diacovered  evidence  reversed,  and  motion  granted,  upon  the  ground  that 
it  appears  ftx>m  the  moving  papers  that  the  plaintiff  made  false  statements 
with  reference  to  her  earnings.  Judgment  vacated.  The  costs  of  this 
appeal  are  awarded  to  the  appellant  to  abide  the  event.    All  oononired. 

Florence  Moore,  Respondent,  v.  Charles  R.  Pullen,  Appellant— 
Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Mary  A.  Green,  Respondent,  v.  International  Railway  Company, 
Appellant. —  Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Henry  Walter,  Respondent,  v.  George  Knickbrbockjbr,  Appellant 

—  Judgment  and  order  affirmed,  with  costs.    All  concurred. 

William  Gloss,  Appellant,  v.  Teofil  Meger  and  Others,  Respondents. 

—  Judgment  modified  hy  striking  therefrom  the  affirmative  recovery  of 
the  rentals  collected  by  the  plaintiff,  and  as  so  modified  aifirmed,  withoat 
costs  of  this  appeal  to  either  party.     All  concurred. 
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Ruth  Chbw,  as  Administratrix,  etc.,  Respondent,  v.  Tsno  Nbw  Yobk 
Obntbal  Railroad  Company,  Appellant. —  Judgment  and  order  reversed 
Sbiid  new  trial  granted,  with  oosts  to  the  appellant  to  abide  the  event,  upon 
thB  ground  that  the  verdict  is  exotoive,  unless  the  plaintiff  shall,  within 
t«en  days,  stipulate  to  reduoe  the  verdict  to  the  sum  of  $5,000  as  of  the 
elate  of  the  rendition  thereof,  in  which  event  the  judgment  is  modified 
CM30ordingly,  and  as  so  modified  is,  together  with  the  order,  affirmed, 
^without  costs  of  this  appeal  to  either  party.  All  concurred,  except  Kruse, 
P.  J.,  who  dissented,  and  voted  for  alBrmance. 

Gbobgb  Chertoff,  an  Infant,  by  Louis  Chertoff,  His  Guardian  ad 
Litem,  Respondent,  v.  William  J.  Conners,  Appellant. —  Judgment  and 
I    order  affirmed,  with  costs.    All  concurred. 

E  In  the  Matter  oi  the  Judicial  Settlement  of  the  Accounts  of  Willabd  E. 
i  Connor,  as  Administrator,  etc.,  of  Harrt  C.  Connor,  Deceased,  Respond- 
ent. Nbllie  Connor,  Appellant. —  Decree  modified  so  as  to  direct  distribu- 
tion of  the  fund  equally  between  the  father  and  mother  of  the  decedent  as 
r  his  only  next  of  kin,  and  as  so  modified  alBrmed,  with  costs  to  the  appel- 
I  lant.  Held  that  under  the  provisions  of  sections  1903  and  1905  of  the  Code 
i    of  Civil  Procediure,  the  recovery  should  be  distributed  equally  between  the 

father  and  mother  of  decedent  as  his  only  next  of  kin.    All  concurred. 
i        Albbrt  Pointon,  Plaintiff,  v.  General  Railway  Signal  Company, 
Defendant. —  Motion  granted  overruling  plaintiffs  exceptions  and  denying 
motion  for  new  trial,  with  costs,  and  judgment  directed  for  defendant  upon 
,     the  nonsuit,   with  costs,  upon  plaintiff's  default  in  this  court,  without 
I     prejudice  to  a  subsequent  motion  by  plaintiff  to  open  his  default. 
J        Martha  Hosmbr,  as  Administratrix,  etc..  Respondent,  v.  Henry  Carney, 
Appellant. —  Motion  granted  unless  appellant  shall  file  and  serve  printed 
briefs  by  May  twenty-fourth. 
Julia  L.  Edson,  Respondent,  v.  International  Railway  Company, 
I     Appellant. —  Motion  granted  unless  appellant  shall  file  and  serve  printed 
briefs  by  May  twenty-fourth. 

Elmbr  F.  Edbon,  Respondent,  v.  International  Railway  Company, 
Appellant. —  Motion  granted  unless  appellant  shall  file  and  serve  printed 
'      briefs  by  May  twenty-fourth. 

Charles    Naitd,    Appellant,    v.    King    Sewing    Machine    Company, 

Respondent. —  Motion  for  leave  to  appeal  to  Court  of  Appeals  granted, 

and  questions  for  review  certified. 

Catherine  A.  Daly,  Plaintiff,  v.  Daxe  Realty  Company  and  Others, 

'      Defendants. —  Motion  for  leave  to  appeal  to  Court  of  Appeals  denied,* 

with  ten  dollars  costs. 

Roman  B.  Wbnz,  as  Administrator,  etc.,  Respondent,  v.  Franciscan 

'      Fathers    op    thb  Church    of  the    Assumption,     Defendant.      Marie 

'  *   ScHULTz,  Appellant. —  Motion  granted  and    decision    amended  so  as   to 

award  oosts  against  the  plaintiff  only.     (See  ante,  p.  949.) 
f  Inez  R.  Hartley,  Respondent,  v.  James  Myron  Ringer,  Appellant. 

^      —Motion  to  vacate  orders  of  dismissal  granted,  upon  condition  that  the 
1       appellant  file  and  serve  the  printed  papers  on  appeal  within  five  days, 
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pay  the  ten  dollars  impoeed  by  order  entered  March  6,  1917,  pay   term 
fee  for  May  term,  and  also  pay  ten  dollars  upon  this  motion. 

Thoiiab  G.  Walkbb  and  Another,  Respondents,  v.  Ella  A.  Pixlbt,  Appe- 
lant.—  Judgment  and  order  reversed  and  new  trial  granted  in  the  County 
Court,  with  costs  to  the  appellant  to  abide  the  event.  Held,  that  in  view 
of  the  holding  and  charge  of  the  court  that  the  claim  for  which  the  defendant 
is  sought  to  be  held  liable  was  one  for  which  she  was  not  originally  liable, 
it  was  error  to  permit  the  jury  to  find  her  Mable  upon  the  theory  of  an 
account  stated.  The  naked  promise  to  pay  her  husband's  debt  did  not 
make  her  liable  in  the  absence  of  any  consideration  therefor.  (See  CaUahan 
V.  0*Raiarke,  17  App.  Div.  277;  Bauer  v.  Amhs,  144  id.  274;  Brauer  v. 
Lawrence,  165  id.  8.)     All  concurred. 

Michael  Grossbr,  Respondent,  v.  New  York,  Ontario  and  Wkstbrk 
Railway  Compant,  Appellant. —  Judgment  and  order  reversed  and  new 
trial  granted,  with  costs  to  the  appellant  to  abide  the  event,  upon  the 
ground  that  the  verdict  is  excessive,  unless  the  plaintiff  shall,  within  ten 
days,  stipulate  to  reduce  the  verdict  to  the  sum  of  S5,000  as  of  the  date 
of  the  rendition  thereof,  in  which  event  the  judgment  is  modified  aooord- 
ingly,  and  as  so  modified  is,  together  with  the  order,  affirmed,  without 
costs  of  this  appeal  to  either  party.    All  concurred. 

The  People  of  the  State  of  New  York,  Respondent,  v.  Burt  L. 
GiDDiNGs  and  Others,  Appellants. —  Judgment  and  order  affirmed,  with 
costs.    All  concurred. 

Marion  E.  Benson,  Respondent,  v.  New  York  State  Railways,  Appe- 
lant.—  Judgment  and  order  affirmed,  with  costs.    All  concurred. 

Patrick  O'HoRA,  Appellant,  v.  Delaware,  Lackawanna  and  Wbsterk 
Railroad  Company,  Respondent. —  Order  affirmed,  with  ten  dollars  ooets 
and  disbursements,  upon  the  authority  of  Waieikoski  v.  Philadelpkia  d: 
Reading  Coal  &  Iran  Co.  (173  App.  Div.  538).     All  concurred. 

The  People  of  the  State  of  New  York  ex  rel.  The  New  York  Central 
Railroad  Company,  Respondent,  v.  George  Douqlass  and  Others,  as 
Assessors  of  the  Town  of  Batavia,  Appellants. —  Order  reversed,  with  ten 
dollars  costs  and  disbursements  and  motion  denied,  with  ten  dollars  oosts. 
All  concurred. 

Edward  B.  Harvey  and  Another,  as  Executors  and  Trustees,  etc. 
Appellants,  v.  Alice  G.  Hickman,  Respondent. —  Order  affirmed,  with 
ten  dollars  costs  and  disbursements,  with  leave  to  the  plaintiffs  to  withdraw 
their  demurrer  within  twenty  days  upon  payment  of  the  costs  of  the  motion 
and  of  this  appeal.    All  concurred. 

Henry  Dahler,  an  Infant,  by  Pauunb  Dahler,  His  Guardian  ad  litem. 
Plaintiff,  v.  Pennsylvania  Railroad  Company,  Defendant. —  Plaintiff's 
exceptions  overruled,  motion   for  new  trial  denied,  with  costs,  and  judg- 
ment  directed    for   the   defendant  upon    the  nonsuit,    with   oosts.      AD    * 
concurred. 

ViNNiE  F.  BuBLL,  Respondent,  v.  Louis  K.  Lioqett  Company  and 
Others,  Appellants. —  Judgment  and  order  affirmed,  with  costs.  All 
ooncurred. 


Digitized  by  VjOOQIC 


Cases  Reported  with  Brief  Syllabi.  957 

App.  Div.]  Fourth  Department,  May,  1917. 

LiEO  Galsghinbxi,  an  Infant,  by  Frank  Galschinski,  His  Guardian 
ad.  Litem,  Appellant,  v.  The  Postal  Telboraph-Cablb  Company,  Respond- 
ent.—  Order  affirmed,  with  costs.    All  conourred. 

Anna  J.  Hedden,  Respondent,  v.  Claude  E.  Hbdden,  AppeUant. — 
Judgment,  so  far  as  appealed  from,  reversed,  but  without  costs,  upon  the 
authority  of  Davis  v.  Davis  (75  N.  T.  221)  and  Kamman  v.  Kamman, 
No.  1  (167  App.  Div.  423).    All  concurred. 

Imo  Toms  Langdon,  Respondent,  v.  Town  of  Nbwfanb,  Appellant. — 
Motion  for  leave  to  appeal  to  Court  of  Appeals  denied,  with  ten  dollars 
costs. 

Jessie  Blankenbhip,  Respondent,  v.  Jesse  O'Donnell,  Appellant. — 
Motion  granted,  amending  the  order  of  dismissal  entered  March  7,  1917, 
so  as  to  provide  that  the  appeal  be  dismissed,  with  costs,  upon  payment 
by  respondent  to  appellant's  attorneys  of  ten  dollars  as  a  condition  of 
granting  the  amendment. 

Emma  Johnson,  Respondent,  v.  Citt  of  Buffalo,  Appellant.—^  Motion 
for  leave  to  appeal  to  Court  of  Appeals  denied,  with  ten  dollars  costs. 

Mary  A.  Bergen,  Respondent,  v.  Morton  Amusement  Company,  Inc., 
Appellant,  Impleaded  with  Others. —  Motion  for  reargument  denied,  with- 
out costs.    Motion  for  leave  to  appeal  to  Court  of  Appeals  granted. 

Eastman  Machine  Company,  Respondent,  v.  Joseph  Zuck  and  Another, 
Appellants. —  Motion  for  reargument  denied,  with  ten  dollars  costs. 

John  P.  Pugh,  Appellant,  v.  Pennsylvania  Railroad  Company. 
Respondent. —  Motion  for  reargument  denied,  with  ten  dollars  costs. 
Motion  to  amend  order  of  reversal  granted,  and  order  amended  so  as  to 
state  that  no  costs  are  allowed  to  either  party  upon  the  appeal  to  this 
court. 

The  following  persons  have  been  admitted  during  the  May  term,  1917, 
to  practice  as  attorneys  and  counselors  at  law: 

Upon  certificate  of  State  Board  of  Law  Examiners:  Lloyd  J.  Mullen, 
of  Batavia;  Harry  A.  Sessions,  of  Palmyra;  George  Allen  Davis,  Jr., 
of  Buffalo;  Joseph  P.  Coyle,  of  Wellsville;  May  C.  Sickmon,  of  Buffalo; 
George  B.  Wesley,  of  Buffalo;  Glenn  H.  Adams,  of  Buffalo;  J.  Carl 
Hagaman,  of  Buffalo;  Maurice  F.  Cantor,  of  Buffalo;  Thomas  F.  Hinds, 
of  Buffalo;  Reuben  G.  Kinkel,  of  Buffalo;  John  T.  Walsh,  of  Buffalo; 
Joseph  H.  Corcoran,  of  Rochester;  George  A.  King,  of  Buffalo;  John  D. 
Stumbo,  of  Livonia;  Joseph  S.  Kazubowski,  of  Buffalo;  Halton  D.  Bly, 
of  Rochester;  Sidney  K.  Backus,  of  Rochester;  Everett  C.  Case,  of 
Chili  Station;  Albert  W.  Robbins,  of  Rochester;  James  R.  Martin,  of 
Honeoye  Falls;  Lambert  C.  Hickey,  of  Lockport;  Raymond  G.  Heim, 
of  Lancaster. 

Upon  credentials  from  State  of  Pennsylvania:   Phillip  Willbtt. 

Upon  credentials  from  State  of  Utah:   Frank  S.  Schoonovbr. 
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AOCOUMTINO. 

Appeal  from  daoree  on  aoeountiiiff. 
See  Dbcbdbnt'b  Ebtatb,  I. 

Representative  action  to  compel  direcUn^s  to  account  —  examination  of 
defendants  before  trial. 
See  Dbpobttion. 

Partnership  at  will  —  dissolution. 
See  Fabtnbbship. 

Proof  of  oral  contract  of  agency. 

See  Pbincipal  and  Agbnt,  4. 

AOINGY. 

See  Pbincipal  and  Agbnt. 

ALIINATION  or  AFTIGTION. 

Scienter  <tf  defendant  essential. 

See  Husband  and  Wifb,  1. 

ANVULIUNT. 

Validity  of  decree  annulling  marriage  where  court  had  no  jurisdiction. 
See  Husband  and  Wifb,  3. 

Temporary  alimony  and  counsel  fee. 
See  Husband  and  Wifb,  7. 

APPIAL. 

Trial  —  when  diemiesal  of  comjilaifU  akotdd  not  be  made  upon  merits. 
An  appeal  does  not  lie  from  a  decision  of  the  court,  but  only  from  the  judg- 
ment which  carries  it  into  effect. 

But  on  appeal  from  an  "  order  "  which  dismisses  the  complaint  for  failure 
of  woof  at  trial  the  court  ma;r  treat  the  appeal  as  one  taken  from  a  jud^ent. 

Where  a  complaint  was  dismissed  at  the  end  of  the  plaintiff's  case  it  was 
error  for  the  court  to  make  findings  of  fact  upon  issues  as  to  which  the 
defendants  had  the  burden  of  proof  and  which  were  not  tried. 

The  judgment  should  be  one  of  nonsuit  where  the  defendants  moved  to 
dismiss  the  plaintiff's  case  without  announcinjg:  that  they  rested,  and  no 
findings  of  fact  or  determination  on  the  merits  should  have  been  made. 
Wittemann  Bros.  v.  For  man  Bottling  Co.,  674. 

Practice  on  appeal  firom  order  of  surrogate  settling  accounts. 
See  Dbcsdbnt'b  Estatb,  1. 

Judgment  must  be  sustained  on  theory  in  court  below. 
See  Insubancb,  4. 

Order  densdng  motion  to  strike  out  denial  in  answer  as  frivolous. 
See  Plbading,  4. 

When  question  sought  to  be  raised  not  insisted  upon  on  trial. 
See  Pbincipal  and  Aqbnt,  1. 

When  Appellate  Division  can  interfere  with  findings  of  State  Industrial 
Commission. 

See  Wobkmbn'b  Coiipbnbation  Law,  10. 

ASBiaNMINT. 

When  assignee  of  beneficiary  in  toill  enHUed  to  nroceeds  of  lands  taken  by 
eminent  domain  —  will  —  power  of  sale  construea  —  when  eondemnaHon  of 
lands  eqidvaient  to  sate  by  testamentary  trustees.  Submission  of  a  controversy 
iipon  an  a^preed  statement  of  facts  pursuant  to  the  Code  of  Civil  Procedure. 
The  plaintiff,  a  creditor  of  a  beneficiary  under  a'wiU  and  a&  assignee  of  her 
mterest  in  mcmeys  which  were  the  inroceeds  of  lands  of  the  estate  takm 
by  eminent  domain  and  held  by  the  executors,  claims  to  be  entitled  to  the 
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share  of  the  assignor  and  asks  that  the  executors  be  reqtured  to  pay  over  tfaa 
same.  The  defendant  executors  contend  that,  under  the  terms  of  tiie  win, 
the  {plaintiff's  assignor  could  only  become  entitled  to  the  proceeds  of  the 
land  in  case  they  were  voluntarily  sold  b^  the  trustees  under  a  diaoretionsiy 
power  given  by  the  will,  and  that  the  talang  of  the  lands  by  eminent  domain 
was  not  such  sale  as  vested  the  assignor  with  any  interest  in  the  proceeds. 

Hddt  that  the  taking  of  the  lands  by  eminent  domain  was  in  fact  a  ssls 
within  the  meaning  of  the  will  which,  as  construed  by  the  court,  entitfed 
the  asognor  to  share  in  the  proceeds  without  restriction  and  that  the  only 
discretion  conferred  upon  the  executors  related  to  the  price  and  terms  it 
sale. 

When  the  proceeds  of  the  lands  taken  by  eminent  domain  were  reoeived 
by  the  testamentary  trustees  in  cash  they  became  personal  property  and 
subject  to  distribution  under  the  terms  of  the  will.  Tiffany  Studiio9  ▼. 
Seibert,  787. 

Assignment  of  claim  for  breach  of  contract  of  employment  —  judgment 
in  prior  action  by  assignee. 

See  Mastxb  and  Servant,  5. 

ATTORNEY  AND  CLIENT. 

1.  Admieeion  of  nonnreeideni  attorney  on  motion  reiwked.  Admission  to  the 
bar  of  this  State  of  a  Pennsylvania  attorney,  on  motion  revoked  upon  the 
ground  that  he  had  not  been  admitted  to  practice  in  the  Supreme  Court  of 
Pennsylvania,  which  is  the  highest  court  of  law  in  that  State,  and  for 
fraudulent  statement  in  his  affidavit  that  he  had  practiced  continuously 
in  the  courts  of  Pennsylvania  since  his  admission,  and  for  failure  to  state 
that  he  had  been  indicted  in  said  State.     Matter  of  Carpet,  146. 

2.  Gross  unprofessional  condtuA  —  making  false  affidaoit  —  refueing  te 
pay  over  money  due  to  receiver  and  converting  same  —  making  false  ^atement 
of  fact  to  receiver  —  violation  of  written  stipulation.  Attorney  at  law  disbaned 
for  gross  professional  misconduct  which  consisted,  first,  in  making  a  false 
affi<mvit  with  intent  to  deceive  the  court;  second,  by  improper  collection  of 
rents  due  to  a  receiver,  by  refusing  and  neglectiuj?  to  pay  the  same  over  on 
demand  and  by  converting  a  large  part  thereof  to  his  own  use;  third,  in  maldng 
a  false  statement  in  his  letter  to  the  receiver  that  the  court  had  made  him  a 
certain  allowance;  and  fourth,  for  violating  a  written  stipulation  not  to  take 
an  appeal. 

The  possessory  lien  of  an  attorney  at  law  assumed  the  res  to  be  in  hSi 
possession.  The  existence  of  such  lien  does  not  entitle  the  lienor  to  use  the 
property  subject  thereto,  and  if  an  attorney  uses  money  in  his  posaessioo, 
on  which  he  claims  a  lien,  he  is  guilty  of  a  conversion. 

A  stipulation  not  to  take  an  appeal  is  binding.     Matter  of  Brown,  558. 

3.  Attorney  at  law  disbarred.  Attorney  at  law  disbarred  in  that,  after  his 
election  as  director  of  a  fraternal  benefit  association,  he  aided  and  abetted 
a  conspiracy  to  loot  the  treasury  of  the  association  by  appropriatiflf 
secfurities,  etc.     Matter  of  Hoyt,  570. 

4.  Attorney  at  law  censured  —  conversion  of  money  belonging  to  dienL 
Attorney  at  law  censured  for  converting  to  his  own  use  mone^r  collected 
for  his  client,  and  also  money  paid  to  him  by  the  client  for  deposit  in  court. 
Matter  of  Pollock,  577. 

5.  Attorney  at  law  susvended  for  conversion  of  moneys  delivered  to  hif^ 
for  use  in  paying  referees  fees  —  circumstances  not  excusing  misconduct  — 
intent  to  repay,  no  excuse.  Attorney  at  law  suspended  from  practice  for 
converting  to  nis  own  use  moneys  paid  to  him  to  be  deposited  with  a  referee 
in  pasrment  of  the  latter's  fees  and  disbursements,  so  as  to  secure  the  delivery 
of  the  referee's  report. 

Failure  to  so  apply  such  money  is  not  excused  by  the  fact  that  a  doubt 
existed  in  the  mind  of  the  attorney  and  his  associate  as  to  the  soundness 
of  the  referee's  conclusions,  and  by  the  fact  that  pending  discipliuanr  pio- 
eeedings  had  disrupted  his  business  and  left  him  in  a  highly  agitated  state 
of  mind. 

Under  no  circumstances  is  an  attorney  warranted  in  using  his  dient'fl 
money  as  his  own,  and  an  intent  to  repay  is  no  excuse  for  such  misconduct. 
Matter  of  Coleman,  580. 
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6.  Attorney  at  law  —  evidence  not  sustaining  charge  of  conversion —  attorney 
^  xLt  law  censured  for  false  statements  before  grievance  committee  —  purpose  of 
'  disciplinary  proceedings.  Charges  against  attorney  of  having  converted 
'  liis  ouent's  money  to  ms  own  use  held,  not  to  have  been  sustained,  it  appearing 
^  tliat  such  money  received  in  settlement  of  a  claim  for  the  client  nad  been 
^  delivered  to  another  for  payment  to  the  client. 

^       Attorney  at  law  severely  censured  for  endeavoring  to  conceal  ftx>m  the 
'  gprievance  committee  payments  to  the  complaining  witness  for  the  pur- 
pose of  bu3ring  him  off  and  securing  the  withdrawal  of  charges,  and  for 
.xnakinfi:  fidse  statements  upon  the  hearing  denying  such  acts. 

Disciplinary  proceedings  are  instituted  not  for  the  purpose  of  adjusting 
•  differences  between  attorney  and  client,  or  for  forcmc:  a  settlement  or 
:  bringing  about  the  collection  of  moneys  claimed  to  be  due,  but  are  solely 
I  for  the  purpose  of  maintaining  the  dignity  and  honor  of  the  profession. 
The  purpose  is  to  exercise  the  great  and  summarv  power  of  the  court,  not 
for  the  benefit  of  a  complaining  individual,  but  for  tne  good  of  the  community. 
'    Matter  of  Branch,  585. 

7.  Attorney  at  law  disbarred  —  aiding  judgmerU  debtor  to  conceal  jproverty. 
Attorney  at  law  disbarred  for  participating  in  an  attempt  of  his  client, 
a  judgment  debtor,  to  conceal  from  the  creditor  on  an  examination  in 
I  supplementary  proceedings  property  belonging  to  the  judgment  debtor 
I  bv  taking  and  Keeping  it  in  his  possession  ouring  the  examination,  by 
I  allowing  his  client  to  testify  falselv  without  objection  or  protest  and  by 
i  claiming  privilege  when  interrogated,  under  oath  concerning  the  transaction. 
I     Matter  of  Abuza,  757. 

^  8.  Attorney  cU  law  disbarred  —  permitting  client   to   verify    petition   eonr- 

taining  false    statements.     Attorney  at  law    disbarred  for  permitting   his 
client,  the  plaintiff  in  an  action  for  divorce,  to  verify  a  petition  contaimng  a 
I      material  fuse  statement  to  the  effect  that  she  had  established  a  bona  Me 
f      residence  in  the  State  of  New  Jersey  and  in  procuring  the  same  to  be  med 
I      in  the  office  of  the  clerk  of  the  court  in  said  State.    Matter  of  Mathot,  759. 

1  Disbarment.     Matter  of  Kuntz,  911. 

I  Professional  services  —  bill  of  particulars.     Wolfe  v.  MiUer,  887. 

j  Attomev's  lien  on  proceeds  of  judgment  —  extent. 

I  See  Lien,  2. 

Authority  imder  power  of  attorney  to  guarantee  payment  of  notes. 
See  Principal  and  Agent,  2. 

I       BANKING. 

Suit  by  State  Superintendent  to  enforce  statutory  liability  of  stockholders  — 

I  evidence  furnishing  prima  facie  proof  of  insolvency  and  excess  of  liabilities  — 
claims  filed  by  former  Superintendent  of  Banks  —  records  of  public  officers 
as  evidence  —  powers  and  duties  of  State  Superintendent  —  when  State  not 
estopped  from  enforcing  liability  of  stockholder  because  transferees  are  brou{fht 

'  in  08  additional  defendants — failure  of  stockholder  to  compel  indemnity  by 
transferee  —  record  holder  and  actual  owner  eaudUy  liable  —  stockholder  of 

I        former  bank  not  participating  in  or  knowing  of  merger  not  liable  —  liability 

I  wherz  transfer  not  recorded  —  escape  from  liamLUy  by  aJttempt  to  effect  transfer. 
Action  by  the  Superintendent  of  Bajiks  of  the  State  of  New  York  to  enforce 
the  statutory  liaoility  of  stockholders  of  an  insolvent  bank,  one  of  the 
defendant  stockholders  contending  that  the  plaintiff  failed  to  produce 
competent  proof  to  support  a  finding  that  the  bank  was  insolvent  at  the 
time  the  action  was  brought,  or  that  its  liabilities  exceeded  its  assets  — 
the  par  value  of  its  capital  stock  —  by  a  certain  amount.  Evidence 
examined,  and  held,  sufficient  to  establish  prima  facie  the  insolvency  of 
the  bank  and  the  excess  of  liabilities  over  assets. 

The  inventory  of  assets  and  list  of  claims  filed  by  a  former  State  Superin- 
tendent of  Banks  under  section  19  of  the  former  Banking  Law  was,  by 
virtue  of  section  922  of  the  Code  of  Civil  Procedure,  making  a  record  filed 
by  a  public  officer  presuniptive  evidence  of  facts  therein  contained,  properly 
admitted  in  evidence  and  was  sufficient  to  establish  a  prima  facie  case  A 
insolvency. 

App.  Div.— Vol.  CLXXVIII.        61 
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As  section  19  of  the  former  Bankiiig  Law  required  the  Superintendent  of 
Banks  to  file  lists  of  claims  "  including  and  specifying  such  claims  as  have 
been  rejected  by  him,*'  it  placed  upon  him  the  duty  of  ascertaining  which 
were  valid  and  which  were  invalid  claims,  and  his  act  of  returning  claims 
not  rejected  is  equivalent  to  an  express  allowance  thereof. 

Especially  is  the  validity  of  such  claims  established  where  dividends  Lavo 
been  declared  thereon  by  order  of  the  court,  made  on  application  of  the 
State  Superintendent. 

A  defendant  stockholder  cannot  escape  liability  because  the  plaintiff 
brought  in  as  additional  defendants  persons  to  whom  bank  stock  had  been 
transferred,  upon  the  contention  that  he  was  misled  bv  the  allegations  of  the 
supplemental  complaint  and  thus  failed  to  seek  affirmative  relief  against 
brokers  who  had  purchased  his  stock  at  auction  for  a  certain  customer, 
said  stock  being  m  the  hands  of  the  State  Superintendent,  irreepective 
of  whether  or  no  the  supplemental  complaint  identified  the  stock  sold 
to  others.  The  plaintiff  was  at  liberty  not  only  to  brin^  in  the  defendant 
as  a  record  holder,  but  also  the  transferees,  for  both  are  liable. 

Moreover,  the  State  Superintendent  was  at  liberty  to  proceed  against  the 
record  holder  only. 

But  holders  of  the  stock  of  a  former  bank  which,  through  merger  unauthor- 
ized by  and  unknown  to  them,  was  incorporated  into  the  bank  now  insol* 
vent,  are  not  liable  for  the  statutory  liability.  Nor  can  they  be  held  liable 
because  after  the  mereer  the  new  bank  earned  them  on  its  books  as  stock- 
holders, for  they  could  not  be  made  such  without  their  consent,  express 
or  implied,  or  by  a  waiver  of  the  invalidity  of  the  merger  as  to  them. 

A  person  who  appeared  as  a  stockholder  on  the  books  of  the  bank  at  the 
time  It  was  taken  over  by  the  State  Superintendent  should  have  been  chained 
with  the  liability,  although  the  stock  had  been  put  in  his  name  by  ois 
employer,  a  trust  company  which  held  it  as  collateral  security,  even 
though  the  stock  had  been  transferred  to  other  parties,  if  no  attempt  was 
made  to  register  the  transfer. 

But  where  a  record  stockholder  had  sold  his  shares,  and  on  making  inquiiy 
was  informed  by  a  director  of  the  bank  that  the  trazisfer  had  been  recorded, 
he  did  all  that  could  reasonably  be  required  of  him  to  effect  the  transfer, 
and  he  is  relieved  ftx>m  liability  as  a  stockholder.     Richards  v.  Robin,  535. 

Liability  of  bank  for  payment  of  forged  draft. 
See  Bills  and  Notes,  2. 

Duty  of  bank  to  inquire  as  to  authority  of  treasurer  to  draw  corporate 
checks  to  his  own  order. 

See  Corporation,  3. 

BANKRUPTCY. 

1.  FraudvlerU  transfers  —  atdkorUy  of  liquidating  trustees  to  whom  assets 
have  been  transferred  under  composition  agreement  to  set  aside,  fraudulent 
transfer  under  section  19  of  Personal  Property  Law  —  effect  of  confirmation 
of  composition  agreement.  A  liquidating  trustee  to  whom  the  assets  of  a 
bankrupt  are  transferred  pursuant  to  a  composition  agreement  duly  approved 
by  the  Federal  court  is  a  trustee  for  creditors  and  may,  under  the  authority 
of  section  19  of  the  Personal  Property  Law,  maintain  an  action  to  set  aside 
a  fraudulent  transfer  by  the  alleged  bankrupt  notwithstanding  the  pro- 
visions of  section  14  of  the  Bankruptcy  Act  of  1^8  providing  that  upon 
the  execution  of  a  composition  agreement  the  bankrupt  shaUbecome  dis- 
charged from  all  his  provable  debts. 

A  trustee  may,  under  section  19  of  the  Personal  Property  Law,  maintjun 
an  action  without  the  recovery  of  a  judgment  against  the  insolvent  debtor. 

The  effect  of  the  confirmation  of  a  composition  agreement  under  which  the 
assets  of  a  bankrupt  are  transferred  to  a  trustee  is  to  substitute  for  the 
claims  of  the  creditors  against  their  debtors  a  right  to  share  in  the  con- 
sideration agreed  to  be  transferred.     Kobre  Assets  Corporation  v.  Baker,  62. 

2.  Pleading  —  action  by  trustee  against  corporation,  its  officers  and  trans- 
ferees to  set  aside  transfers  —  complaint  stating  cause  of  acHon — when  no 
misjoinder  of  parties  defendant.  The  complaint  of  a  trustee  in  bankruptcy 
in  an  action  brought  against  a  corporation,  its  officers  and  other  defendants 
to  whom  assets  were  transferred,  states  a  cause  of  action  against  all  of  Uie 
defendants  where  it  in  substance  alleges  that  said  officers  of  the  corporation 
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pMaid  certain  monevs  of  the  corporation  to  the  other  defendants  without  con- 
sideration other  than  the  discnaree  of  antecedent  unsecured  debts  so  that 
their  claims  were  paid  in  full  and  that  to  the  knowledge  of  the  defendant 
officers  the  corporation  was  at  that  time  insolvent  and  that  said  payments 
were  made  in  violation  of  section  66  of  the  Stock  Corporation  Law  of  the 
State  of  New  York  and  will  effect  a  preference  to  creditors  unless  they  are 
set  aside  and  that  such  payments  were  made  and  received  with  the  intent  of 
effecting  such  preference  when  the  insolvency  of  the  corporation  was 
imminent. 

Such  complaint  need  not  alle^  that  the  corporation  had  defaulted  on  its 
notes  or  other  obligations  within  the  contemplation  of  section  66  of  the 
Stock  Corporation  Law. 

The  appointment  of  the  plaintiff  as  trustee  in  bankruptcy  of  the  corporation 
dispenseif  with  reducing  the  claims  of  creditors  to  juogments. 

Said  complaint  states  but  a  single  cause  of  action  in  equity  and  there  is  no 
ndsjoinder  of  parties  defendant  although  they  are  not  equally  liable  and 
they  are  not  all  concerned  in  the  same  ulegal  transfers  of  the  property  of 
the  bankrupt.    Sherwood  v.  HMrook,  462. 

Title  of  trustee  in  bankruptcy  of  vendee  under  contract  of  conditional 
sale  —  provability  and  release  of  claim  for  conversion. 
See  Sale,  5. 

BILLS  AND  N0TI8. 

1.  Action  on  non-^ugotiable  promieeory  note  — defense  —  conditional  delivery 
of  note  —  conflicting  testimony  as  to  application  of  interest  paid  —  erroneous 
direction  of  verdict  —  evidence.  Where  the  defendant,  sued  on  a  non- 
negotiable  promissory  note,  sets  up  as  a  defense  that  the  sole  consideration 
for  the  note  was  certain  certificates  of  deposit  delivered  to  him  by  the  father 
i3i  the  payees  named  in  the  note  to  secure  the  payment  of  moneys  which  a 
partnership,  of  which  the  father  of  the  payees  was  a  member,  owed  to  the 
defendant,  and  the  pro<^  raises  a  question  of  fact  as  to  whether  certain 
interest  paid  bv  the  defendant  was  paid  on  account  of  the  certificates  of 
deposit  received  by  him  or  was  paid  upon  the  note,  it  was  error  for  the  court 
to  decide,  as  a  matter  of  law,  that  the  payment  of  the  interest  made  the 
note  effective  and  to  direct  a  verdict  for  the  i>laintiff ,  it  beinfr  for  the  jury 
to  say  upon  which  of  the  two  obligations  the  interest  was  paid. 

Under  the  circumstances  it  was  competent  for  the  defendant  to  show 
that  the  note  never  had  a  valid  inception;  that  the  delivery  thereof  to  the 
father  ci  the  payees  was  conditional,  and  that  the  condition  was  that  the 
note  was  not  to  take  effect  or  be  delivered  to  the  payees  until  the  payment 
of  said  indebtedness  to  the  defendant.    Rubel  v.  Honig,  53. 

2.  Liability  of  savings  hank  for  paying  forged  draft  —  what  does  not  eonr- 
stittUe  payment  —  liability  of  commercial  hank  for  payment  on  forged  signature. 
Where  the  president  of  a  membership  corporation  presented  its  pass  book 
and  a  draft,  on  which  he  had  forged  the  signatures  of  its  trustees,  to  a 
savings  bank,  the  by-laws  of  which  provide  that  drafts  on  deposits  might 
be  made  by  an  order  in  writing,  and  that  payments  might  be  made  *^in 
specie,  bills  or  by  check,"  and  after  the  exercise  of  reasonable  care  in  deter- 
mining the  genmneness  of  the  signatures  on  the  draft  a  check  was  delivered 
to  the  president  of  said  corporation  drawn  to  its  order,  on  which  he  forged 
the  signatures  of  the  trustees  and  drew  the  money,  which  he  converted  to 
his  own  use,  neither  the  delivery  of  the  check  nor  the  subsequent  payment 
thereof  on  the  foiled  indorsements  constituted  payment,  andTthe  defendant 
savinfi^s  bank  is  liable  to  the  plaintiff. 

Although  a  commercial  bank  is  liable  as  matter  of  law  for  payment  on  a 
forged  signature,  a  saving  bank  is  bound  only  to  exercise  reasonable  care 
in  determining  the  genmneness  of  the  signatures  on  a  draft  drawn  on  a 
deposit.     Szwento  Juozupo  Let  Draugystes  v.  Manh.  Sav.  Inst.,  57. 

3.  Action  on  note  of  husiness  corporation  exectUed  hy  treasurer  without 
authority  —  production  of  note  not  prima  fade  evidence  of  authority  —  burden 
of  proof —  evidence  —  execution  of  simUco'  notes  hy  treasurer  —  payment  of 
notes  by  corporation  —  proof  that  corporation  received  proceeds  of  note.  In 
an  action  upon  the  promissory  note  of  a  manufacturing  corporation  executed 
by  its  treasurer,  the  production  of  the  note  by  the  plaintiff  claiming  to  be 
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a  holder  in  due  course  does  not  establish  a  prima  facie  case  and  oast  apes  a 

defendant  corporation  the  burden  of  showing  its  treasurer's  want  of  aatlKKir: 

The  treasurer  of  such  corporation  has  no  implied  power  by  virtue  of  li 
office  to  make  promissory  notes  in  its  name,  and  the  burden  is  npoe  :s 
plaintifif  to  show,  either  that  said  treasurer  in  fact  did  have  autbonr 
expressly  conferred  by  the  by-laws  or  directors,  or  to  bo  implied  fnm  i 
pnor  course  of  dealing,  or  that  the  corporation  is  estopped  from  denr^ 
such  authority. 

Where  the  by-laws  of  such  corporation  forbade  the  treasurer  to  issue  do^ 
except  upon  the  approval  of  the  board  of  directors  or  its  executive  emt 
mittee,  and  no  such  approval  to  the  note  in  suit  was  formally  given,  aad 
no  executive  committee  was  ever  appointed,  and  it  appears  that  the  pap* 
of  the  note  owned  all  the  stock  of  the  corporation  and  entirely  direeted'is 
affairs,  it  was  error  to  exclude  evidence  that  other  notes  had  been  apn 
by  the  treasurer  under  like  circumstances  and  had  been  paid  by  the  nr- 
poration,  for  if  such  were  the  fact  the  note  became  a  binding  obUgatSos. 

It  seems,  that  if  the  rights  of  other  creditors  should  intervene,  the  harda 
would  be  upon  the  defendant  to  show  that  fact  in  order  to  eseape  hak&ij 
on  the  note. 

Moreover,  it  was  error  to  reiect  evidence  to  the  effect  that  the  oorporatki 
had  received  the  benefit  of  the  proceeds  of  the  note,  for  if  it  were  so,  z 
could  not  assert  any  lack  of  authority  in  its  treasurer  to  execute  the  saat 
Hubbard  v.  Syenite-Trap  Rock  Co.,  531. 

Authority  under  power  of  attorney  to  guarantee  payment  of  notes. 
See  Principal  and  Agent,  2. 

BurrALO,  CITY  or. 

Protection  of  excavations  —  ordinances  construed. 
See  Neolioence,  9. 

CARRIER. 

Action  against  express  company  for  loss  of  goods. 
See  Pleading,  2. 

Distinction  between  liability  of  wharfinger  for  merchandise  and  where  bi 
rents  wharfage  privilege. 

See  Ships  and  Shipbuilding. 

See  Common  Carrier. 

CERTIORARI. 

Municipal  corporations  —  city  of  New  York  —  review  of  deUrmineiigt 
of  police  commissioner  dismissing  relator  from  police  department  —  eftc 
of  prior  determination  and  statements  by  police  commissioner.  Where,  at 
certiorari  to  review  the  proceedings  of  the  police  commissioner  of  the  dtj 
oi  New  York  in  dismissing  the  relator  from  the  police  department,  it  appms 
that  said  commissioner,  prior  to  the  hearing,  possessed  information  estab- 
lishing the  falsity  of  the  relator's  answers  which  was  not  accessible  to  the 
latter,  and  had  also  told  him  that  if  he  made  "  any  untruthful  statement" 
in  answer  to  inquiries  as  to  whether  he  had  given  certain  orders  to  his  ma 
he  would  '*  break  *'  him,  the  determination  should  be  annulled  and  the 
proceeding  remitted  for  a  new  trial.     People  ex  rel,  Tappin  v.  Cropsey,  180. 

Alleged  forged  deed  —  when  alleged  grantee  and  purchaser  on  foreclosure 
not  mortgagee  in  possession  so  as  to  bar  ejectment. 
See  Ejectment. 

Review  of  assessment  of  railroad  company — right  oi  other  oompaof 
to  intervene. 

See  Tax,  1. 

CHARITY. 

Liability  of  orphan  asylum  for  negligence  in  choice  of  servant. 
See  Negligence,  11. 

CITY. 

See  Municipal  Corporation. 
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CODS  or  CIVIL  PROCEDiniE. 

i      [For  table  oontaining  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  bcv.] 

-CODE  or  CRIMINAL  PROCEDURE.  J 

^      [For  table  containing;  all  sections  cited  and  construed  in  this  volume,  . 
^  Bee  ante,  p.  Ixvi.]  ^_ 

I  COMMERCIAL  PAPER 

See  Bills  and  Notes. 

I  COMMON  CARRIER. 

1.  Conversion  —  diversion  by  defendant  of  carloads  of  grain  on  biUs  of 

p  hiding  for  which  plaintiffs  had  made  advances  —  knowledge  by  vlainHffs  as  \ 

,  to  diversion  of  merchandise  represented  by  earlier  bills  of  lading.    Where  m  an 

;  action  for  damages  resulting  from  the  diversion  by  the  defendant  of  certain 

'   carloads  of  grain,  the  bills  of  lading  for  which  plaintifPs  held  and  had  made 

I   advances  upon,  it  appears  that  the  bills  of  lading  actually  represent  grain 

received  by  defendant  and  in  its  possession  when  plaintlfifs  made  the  advances, 

'    it  will  be  held  that  the  plaintiffs  acquired  a  special  property  in  the  grain, 

and  that  when  defendant  permitted  it  to  be  diverted  into  other  hands  it 

committed  a  conversion  of  plaintiffs'  property  which  it  could  justify  only  by 

]    showing  actual  consent  or  aisauiescence  on  the  part  of  the  plaintiffs. 

Evidence  examined,  and  held,  insufficient  to  establish  such  consent  or 
^    acquiescence. 

The  fact  that  plaintiffs  had  knowledge  that  merchandise  represented  by 
.     other  and  earlier  bills  of  lading  upon  which  they  had  made  advances  had 
been  diverted  without  their  consent,  is  insufficient  as  a  defense,  although  it 
should  have  aroused  the  plaintiffs'  suspicions. 

Action  for  damages  caused  plaintiffs  by  reason  of  having  made  advances 
upon  bills  of  lading  issued  by  defendant  which  did  not  represent  and  never 
had  represented  any  actual  merchandise.  Held,  that  the  complaint  was 
properly  dismissed  on  the  ground  that  when  plaintiffs  made  the  advances 
they  had  reason  to  believe  that  the  statements  made  in  earlier  bills  of  the 
same  description  were  untrue,  and  hence  their  advances  were  not  made  in 
good  faith  and  in  reliance  upon  the  bills  of  lading.  Knight  v.  Delaware 
(fe  Hudson  Co.,  518. 

'  2.  Liability  for  loss  of  goods  —  bill  of  lading  construed  —  aor^ment  limiting 

liability  of  carrier  —  Interstate  Commerce  Law  construed.    Where  a  bill  of 

lading  covering  the  entire  shipment  of  merchandise  from  Japan  to  the 

State  of  New  York,  and  thus  including  transit  across  the  continent  by  the 

defendant  railroad,  expressly  provided  that  the  TOods  are  valued  by  the 

shipper  at  not  exceeding  $100  per  package  and  tnat  "  the  liability  of  the 

I       Companies  therefor  "  in  case  of  loss  shall  not  exceed  $100  per  package,  the 

I       shipper  cannot  recover  in  excess  of  that  sum  where  the  goods  were  destroyed 

while  being  transported  by  the  defendant  in  this  country^  even  though  it 

is  admitted  that  the  real  value  of  the  goods  was  greatly  m  excess  of  that 

stated. 

I  As  the  agreement  was  a  "  through  bill  of  lading  "  its  terms  as  to  value 

1       were  intended  to  apply  to  any  of  the  successive  carriers,  including  the 

I       defendant. 

Although  an  interstate  shipment,  whether  originating  in  this  country  or 
abroad,  is  controlled  so  far  as  concerns  that  portion  of  the  transportation 
which  is  interstate,  by  the  Interstate  Commerce  Law,  and  the  rtues,  form 
of  contract  and  classification  established  in  pursuance  of  that  law,  neverthe- 
less said  law  and  the  schedules  filed  thereunder  do  not  forbid  a  limitation 
of  the  carrier's  liability  such  as  is  contained  in  the  bill  of  lading  aforesaid. 
In  fact  the  third  section  of  the  uniform  bill  of  lading  allows  a  lower  valuation 
of  goods  to  be  agreed  upon.     Burke  v.   Union  Pacific  Railroad  Co.,  783. 

3.  Interstate  commerce  —  action  by  shipper  to  recover  demurrage  charges  — 
jurisdiction  of  State  court  prior  to  investigation  of  Interstate  Commerce  Com- 
mission —  voluntary  payment  urithout  protest  no  defense.  A  State  court  has 
jurisdiction  of  an  action  to  recover  demurrage  charges  which  plaintiffs,  the 
receivers  of  interstate  carload  freight  from  defendant,  a  common  carrier, 
had  paid  to  defendant  upon  its  demands  for  holding  cars  in  its  yard  prior 
to  placing  them  upon  plaintiffs'  private  track,  in  which  action  the  reasonable^ 
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neas  of  the  defendant's  rule  as  to  frei^t  tariffs  is  not  assailed,  bni  in  vlia 

reoovery  is  sought  uiM>n  the  theory  that  the  defendant  failed  to  o( 

with  said  rule  in  that  its  agent  did  not  give  the  plaantiffs  the  written  i 

required  thereby,  although  there  has  been  no  investigation  and  deter 

tion  by  the  Interstate  Commeroe  Commission  as  to  the  validity  of  h 

charges. 

Said  charges  may  be  reoovered  although  payments  were  made  voisiitH% 
and  without  protest.     WiUan  v.  Long  Idand  Railroad  Co,,  799. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SAU. 

Failure  to  file  oontraot. 
See  Sale,  5. 

CONFUCT  or  LAWS. 

Workmen's  Compensation  Law  of  New  Jersey  —  aetkm  bete. 
See  Master  and  Sbbvant,  3. 

CONSEEVATION  LAW. 

Violation  of  section  185  —  aeiion  to  recover  penaliy  for  re/iMol  to  exhMt  kmi- 
ing  license  —  pleadinff  —  complaint — failure  to  allege  excepHan  in  steMe.  i 
complaint,  in  an  action  to  recover  a  penalty  for  a  violation  by  the  defeodiE 
of  section  185  of  the  Conservation  Law,  in  refusins:  to  exhibit  his  Inmt^ 
license,  is  insuf&cient,  where  it  does  not  allege  that  the  defendant  was  not  m 
of  the  persons  excepted  by  the  statute  from  the  duty  of  procuring  a  liecss 

As  tne  statute  limits  the  requirement  for  a  license  to  persons  imo  sze  bb 
the  owners  or  lessees  of  farm  land  and  in  i>os8es8ion  of  the  same,  if  tk 
defendant  was  in  fact  the  owner  or  lessee  of  farm  land  on  which  he  vs 
'  hunting  and  in  possession  of  the  same,  he  was  not  bound  to  h&ve  the  laetm 
at  all  and  coula  not  be  subject  to  the  penalty  prescribed.  People  v.  /M 
ford,  371. 

Collection  of  moneys  expended  in  fighting  fires. 
See  Mandamus. 

C0N80UDATBD  LAWS. 

[For  table  containing  all  sections  dted  in  this  volume,  see  anUf  p.  fix.] 

CONSPIRACY. 

Wrongfully  injuring  business  of  another  by  boycotts. 
See  Injunction,  2. 

Procuring  discharge  of  subordinate  by  false  reports. 
See  Municipal  Corporation. 

CONSTITUTIONAL  LAW. 

Validity  of  stiptdation  and  judgment  disposing  of  lands  in  forest  prun 
in  violation  of  Constitution,  article  7,  section  7  —  enect  of  vacating  said  jwit 
ment  on  right  of  parties  to  litigate  question  of  title  —  riifht  of  defended  k 
withdraw  as  party.  Where,  in  an  action  in  ejectment  by  the  State  to  reoofS 
possession  of  certain  wild  forest  land^,  a  stii>ulation  is  entered  into  betma 
the  parties  settling  the  litigation,  by  which  it  is  agreed  that  the  defendaiiti 
shall  take  judgment  dismissing  the  complaint  and  adjudging  them  to  be  tb 
owners  of  a  certain  portion  of  the  land,  and  shall  convey  to  the  peo|di 
certain  tracts,  a  judgment  entered  in  accordance  with  saad  stipulation  k 
void  and  may  be  set  aside  because  it  attempts  to  dispose  of  lands  bel^m 
to  the  forest  preserve,  in  violation  of  the  State  Constitution,  artide  7, 
section  7. 

The  vacating  and  setting  aside  of  said  judgment  is  not  a  bar  to  the  right 
of  the  defendants  to  litigate  the  question  of  title. 

One  of  the  defendants  who  had  complied  with  the  stipulation  was  entitled 
prior  to  the  vacating  of  the  judgment,  to  withdraw  as  a  party  defendant 
People  v.  Witherhee,  368. 

Parties  entitled  to  raise  constitutional  question. 
See  Mandamus, 
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CONSTITUTIONAL  LAW  —  Coniinued. 
Right  of  trial  in  own  county. 
See  Practice,  3. 

Taxability  of  property  held  by  entirety  upon  the  death  of  one  party. 
See  Tax,  2,  4. 

Sale  of  land  by  one  person  to  satisfy  debt  of  another. 
See  Tax,  5. 

[For  tables  of  the  sections  of  the  United  States  and  New  York  Consti- 
tutions cited  and  construed  in  this  volume,  see  artUt  p.  Iviii.] 

CONTEMPT. 

Refusal  to  obey  subixBna  —  practice. 
See  New  York  City,  3. 

CONTRACT. 

1.  Agreement  relating  to  manvfadtare  and  exhibit  of  moving  picture  films 
construed  —  action  on  bond  of  surety  company  insuriruf  due  'performance  by 
exhibitor  —  defenses  —  violation  of  contract  by  plaintiff  by  setting  same  film 
to  other  exhibitor  —  offset  —  moneys  received  from  other  exhibitor.  The  plain- 
tiff agreed  to  manufacture  and  deliver  to  the  defendant  a  moving  picture 
film  which  the  defendant  was  to  have  the  sole  right  to  exhibit  in  the  United 
States  and  Canada  and  on  the  delivery  of  the  film  the  defendant  was  to 
advance  to  the  plaintiff  the  actual  cost  of  manufacture,  not  to  exceed  $14,000. 
The  defendant  also  agreed  to  pay  to  the  plaintiff  fifty  per  cent  of  its  gross 
receipts  from  the  exUbition  of  the  film,  but  the  plaintiff  was  not  U>  be 
entitled  to  said  percentage  until  the  defendant  had  first  reimbursed  itself 
out  of  the  receipts  for  the  manufacturing  cost  advanced  to  the  plaintiff 
on  delivery  of  tne  film,  so  that  the  original  cost  of  manufacture  was  ulti- 
mately to  be  borne  solely  by  the  plaintiff  out  of  its  share  of  the  receipts 
of  the  defendant.  To  secure  performance  the  defendant  gave  a  bond  of  the 
defendant  surety  company,  upon  which  this  action  is  baied,  which  recited 
and  referred  to  the  aforesaid  agreement  and  provided  that  nothing  therein 
contained  shall  modify  the  right  of  the  defendant  to  repayment  of  the 
advances  made  to  the  plaintiff  out  of  the  moneys  realized  by  the  defendant 
on  said  production.  The  answer  of  the  defendants  alleged  that  acceptance 
of  the  mm  was  refused  because  the  plaintiff  had  delivered  to  another 
exhibitor  substantially  the  same  film  under  an  agreement  by  which  the 
plaintiff  was  to  receive  from  the  other  exhibitor  a  percentage  of  its  receipts 
from  the  production  of  the  picture  in  the  United  States  and  Canada  and  that 
it  had  actually  received  certain  sums  of  money  from  said  exhibitor. 

Held,  that  the  obligation  of  the  defendant  suretv  company  to  pay  arose, 
not  onlv  when  there  was  an  acceptance  of  the  film  manufactured  by  the 
plaintiff,  but  also  when  the  plaintiff  in  other  respects  did  what  it  was  required 
to  do  under  the  contract,  and  that  hence  the  special  defenses  aforesaid  are 
good  and  the  plaintiff  is  not  entitled  to  recover  the  full  amoimt  of  $14,000, 
as  the  moneys  received  from  the  other  exhibitor  should  be  offset  against  the 
claim.     Goldberg  v.  Popular  Pictures  Corporation^  86. 

2.  Agreement  to  furnish  plans  for  exhibition  booth  —  acceptance  conditioned 
upon  approval  of  plans  by  exhibition  authorities  —  evidence  —  disapproval 
of  plans  and  allotment  of  space  on  other  plans.  Where  defendants  intended 
to  exhibit  at  the  Panama  exhibition  if  they  could  procure  from  the  authori- 
ties in  charge  thereof  an  allotment  of  space,  which  could  only  be  had  after 
the  approval  of  a  proposed  plan  of  their  exhibit,  and  the  plaintiff  offered  to 
prepare  plans  for  such  exhibit,  which  offer  was  accepted  by  the  defendants 
m  a  letter  stating  that  "  should  we  be  the  successful  applicant,  and  the  space 
referred  to  be  awarded  to  us,  we  will  gladly  contract  with  you  to  furnish  the 
material  and  erect  the  booth  per  plans  and  bid  submitted, ''^  the  afreement  to 
accept  the  plaintiff's  plans  was  conditioned  upon  the  defendants  being 
awarded  the  space  at  tne  exhibition  after  an  approval  of  the  plans  by  the 
exhibition  authorities. 

Hence,  in  an  action  to  recover  the  contract  price  for  the  plans  it  is  error 
for  the  court  to  exclude  evidence  offered  to  show  that  the  allotment  of 
space  to  the  defendants  was  refused  upon  the  plaintiff's  plans  and  was 
allotted  upon  plans  made  by  other  persons. 
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The  defendants'  letter  wm  not  merely  an  offer  to  enter  into  a  oontrHi 
upon  oertain  condiUons,  but  on  the  contrary  was  an  aooeptanoe  of  tb 
plaintifif's  offer  upon  terms,  and  the  mere  fact  that  the  parties  eontaa- 
plated  reducing  tne  agreement  to  more  formal  terms  is  not  important 

Nor  is  such  contract  void  for  lack  of  essential  details  regarding  the  mite- 
rials  to  be  used  in  the  construction  of  the  exhibit  where  it  appears  that  it 
was  understood  between  the  parties  that  oertain  customary  materials  w» 
to  be  used.    Singer  y.  Diuian  dt  Sone,  Ine,^  108. 

3.  Agreement  by  member  of  partnership  doing  a  brokerage  btteineee  to  rtpm- 
chase  bonds  bought  by  customer  —  implied  authority  —  evidence  —  jw- 
sumption  —  burden  of  proof.  The  question  as  to  whether  a  member  of  a 
partnership  engaged  in  banking  and  dealing  with  investment  securities  hn 
unplied  authority  to  ^arantee  to  a  purchaser  of  bonds  the  principal  lad 
interest  and  to  bmd  his  firm  to  repurchase  the  bonds  at  the  end  of  a  spedfied 
time  if  the  purchaser  so  deshres,  depends  upon  the  facts  in  each  partkahr 
case,  there  being  no  general  rule.  I 

Where  the  pUdntflf  purchased  bonds  relying  upon  such  guaranty  and 
promise  made  by  a  member  of  a  partneruiip  without  actual  anthoritr. 
and  having  proved  a  written  guaranty,  relies  upon  the  presumption  that 
the  partner  executing  the  same  had  implied  authority  owing  to  the  naton 
of  the  partnership  business,  and  it  appears  that  the  bonds  sold  belonged 
to  the  partnership  and  matured  in  eight  years,  there  is  a  presumption  of 
implied  authority,  and  the  burden  is  upon  the  defendants,  sued  for  a  bread 
of  the  guaranty  to  repurchase,  to  give  evidence  as  to  whether  the  guarantj 
was  within  the  ordinary  manner  of  carrying  on  the  firm's  business.  Henee, 
where  the  defendants  offered  no  testimony  on  this  question,  it  was  props 
for  the  court,  in  a  trial  without  a  jury,  to  render  judgment  for  the  i^intiff. 
First  National  Bank  v.  Parson,  136. 

4.  Agreement  by  treasurer  of  corporation  in  which  his  father's  estate  imi 
interested  to  take  up  loan  against  said  corporation  and  give  notes  therefor -^ 
Statute  of  Frauds  —  consideration.  The  treasurer  of  a  corporation  in  wfaieh 
his  father's  estate  was  largely  interested  as  a  creditor  and  otherwise,  and 
which  was  indebted  to  the  plaintifif  for  moneys  loaned,  for  the  enforcement 
of  the  payment  of  which  the  plaintiff  had  taken  active  steps,  replied  to  a 
letter  written  to  his  mother,  the  executrix  of  the  estate,  as  follows:  ''I 
have  taken  it  upon  myself  to  settle  the  question  *  *  ^  I  have  decided 
to  take  up  this  loan  myself  on  behalf  of  the  estate  in  shape  of  five  notes." 
which  he  agreed  to  pay  with  interest.  The  plaintiff  in  an  action  to  recover 
the  amounts  which  would  become  due  on  said  notes  if  they  had  been  delivered 
as  proposed,  alleged  that  he  discontinued  the  collection  of  his  daim  and 
canceled  and  surrendered  the  same  with  interest  and  accepted  the  offer 
of  the  defendant  to  take  the  notes,  which  the  defendant  refused  to  deliver. 

Held,  that  the  contract  constituted  an  original  agreement,  unprejudiced 
by  the  Statute  of  Frauds,  given  for  a  sufficient  consideration  and  enf orcihleL 
Froude  v.  Fleischmann,  257. 

5.  Evidence  sustaining  defendanJCs  right  to  cancel  contract  notwithstanding 
express  provision  thereof  to  contrary  —  negligence — failure  of  jtarty  to  read 
paper  before  signing  —  fraud.  In  an  action  upon  an  advertising  contract 
which  provided  that  **  this  contract  cannot  be  cancelled  "  and  that  "  all 
promises  and  agreements  are  stated  herein;  verbal  agreements  with  salesmen 
not  authorized,"  the  defendant  claimed  that  when  the  contract  was  made 
with  the  plaintiff's  agent  he  informed  him  that  he  contemplated  going  out 
of  business,  and  that  it  was  then  agreed  between  them  that  if  ne  did  so 
he  should  be  at  liberty  to  cancel  the  contract,  and  that  the  ac[ent  promised 
to  insert  such  provision.  Evidence  examined,  and  held,  sufficient  to  estab- 
lish the  defenoant's  contention. 

The  negligence  of  a  party  in  failing  to  read  a  paper  which  he  signs  does 
not  necessarily  precluoe  him  from  asserting  its  invalidity  on  the  ground 
of  fraud.     Outcault  Advertising  Co.  v.  Stratton,  353. 

6.  Agreement  to  clean  and  waterproof  stone  surface  of  State  Capitol  building 
construed  —  liability  to  contractor  for  delay  due  to  examination  and  acceptance 
of  method  of  waterproofing,  and  also  for  temporary  suspensions  ordered  because 
of  noise  inlerrupling  hearings  being  held  in  building.  A  contractor  with 
thu  State  agrc'ed  to  furnish  the  inatorial  and  labor  necessary  for  cleaning, 
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pointing  and  waterproofing  the  stone  work  of  a  portion  of  the  exterior 
of  the  State  Capitol  Duilding.  The  contract  provided  that  the  work  should 
be  commenced  promptly  and  prosecuted  with  diligence,  and  that  the 
contractor  shoula  be  liable  in  specified  liquidated  damA6:es  for  each  day 
of  delay  beyond  the  date  named  for  completion,  and  tnat  **  no  charges 
shall  be  maide  by  the  contractor  for  any  delays  or  hindrances  from  an^ 
cause  during  the  prosress  of  anv  portion  of  the  work  embraced  in  his 
contract;"  but  that  Aould  a  delay  be  caused  by  anjr  act  of  the  State 
authorities,  the  contractor  would  be  allowed  an  extension  of  time.  The 
contract  also  provided  that  the  stone  surfaces  should  "  be  treated  by  a 
method  to  be  proposed  by  the  contractor  that  will  waterproof  and  preserve 
the  stone,  without  changing  the  appearance  of  the  building,  for  a  period 
of  five  years,  and  which  the  contractor  shall  guarantee  by  a  surety  company 
bond  in  the  amount  to  be  stated  in  his  proposal." 

Held,  that  the  reasonable  and  necessary  delays  by  the  State  in  fixing 
upon  the  method  of  waterproofing  to  be  used  were  within  the  contemplation 
of  the  contract,  and  hence  the  State  should  not  be  held  liable  on  account 
thereof  if  defendant  granted  the  contractor  a  corresponding  extension  of 
time  in  which  to  complete  its  contract; 

But  delay  resulting  flrom  the  holding  of  the  impeachment  trial  necessi- 
tating temporary  suspensions  of  the  work  because  of  the  noise  from  the 
sand  blasts  was  not  within  the  contemplation  of  the  parties,  and  hence 
the  State  is  liable  for  damages  resulting  therefrom.  Waples  Co.  v.  State  of 
New  York,  357. 

7.  Agreement  to  reduce  rates  for  electric  current  if  reductiona  are  made  to 
other  consuTnera  —  rediuUiona  made  to  consumer  in  lieu  of  payment  of  rent  — 
contract  construed  —  when  plaintiff  not  entitled  to  recover  alleged  overpayment 
—  limitation  of  action.  Action  to  recover  overpayments  alleged  to  have 
been  made  b^  the  plaintiff  for  electric  current  furnished  by  the  defendant 
during  a  period  of  nine  years.  The  contract  provided  that  in  the  event 
of  any  reouction  in  the  prices  of  the  defendant  made  to  another  consumer 
using  current  under  like  conditions  as  the  plaintiff^  corresponding  reductions 
should  be  made  in  the  terms  of  the  contract  with  the  plaintiff.  On  the 
trial  it  was  shown  that  the  defendant,  occupying  a  portion  of  premises 
owned  by  another  consumer  for  use  as  a  substation  for  the  manufacture 
of  its  electricity,  made  a  contract  with  such  consumer  to  furnish  current 
at  rates  lower  than  those  charged  the  plaintiff  for  current  consumed  up 
to  the  value  of  $10,000,  and  that  for  current  consumed  in  excess  of  said 
sum  the  sum  of  $3,500  was  charged  against  the  rent  for  the  use  of  the 
aforesaid  station,  and  thereafter  any  current  used  in  excess  of  $13,500  was 
to  be  paid  for  by  said  customer  at  the  regular  wholesale  rate  charged  to  the 
plaintiff  and  others. 

Held,  that  the  reduction  in  rates  to  the  other  customer  was  in  fact  made 
in  payment  of  the  rental  value  of  the  premises  occupied  by  it  for  a  sub- 
station, and  hence  the  plaintiff  had  failed  to  establish  a  cause  of  action 
upon  its  contract. 

By  the  contract  with  the  other  consumer  was  intended  to  effect  a  pay- 
ment of  rent,  although  a  clause  in  the  contract  stated  that  the  defendant 
was  to  use  the  consumer's  premises  **  free  and  without  char^,"  for  said 
phrase  was  loosely  used  and  not  intended  to  contradict  the  prior  provisions    • 
of  the  contract. 

The  plaintiff's  action,  although  based  upon  a  fraudulent  concealment 
and  misrepresentation  by  the  defendant,  being  merely  an  action  to  recover 
a  money  judgment  for  overpayments,  the  Statute  of  Limitations  began 
to  run  when  the  payments  were  made  and  the  right  to  recover  them  accrued, 
and  not  from  the  date  of  the  discovery  of  the  fraud.  Hence,  upon  a  new 
trial  no  payments  can  be  recovered  which  were  made  more  than  six  years 
prior  to  the  commencement  of  the  action.  Saks  &  Co,  v.  New  York 
'  Edison  Co.,  634. 

8.  Building  contract  construed  —  substantial  performance  —  mechanic*8  lien 
—foreclosure,  A  building  contractor  undertook  to  perform  work  to  con- 
form to  architect's  plans  and  specifications  and  also  to  abide  by  the  arohi- 
teot's  decision  in  the  event  of  any  error  or  difficulty  in  the  specifications. 
The  architect  was  discharged  and  the  owner  undertook  to  complete  the 
agreement  substituting  himself  as  his  own  architect.    At  a  meeting  of  the 
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parties  to  test  a  heating  plant  the  contractor  made  a  substantial  offer  for 
the  substitution  of  a  larger  boiler  with  a  further  sum  for  other  matters  in 
issue  and  the  owner  after  stating  that  he  would  take  the  proposition  under 
consideration  failed  to  answer  the  offer  and  subsequently  notified  the 
general  contractor  that  he  considered  the  contract  as  abandoned  and  would 
himself  complete  the  same. 

In  an  action  to  foreclose  a  mechanic's  lien,  hdd,  that  in  the  circiunstaooes 
there  was  a  substantial  performance;  that  the  percentage  rule  has  no 
application,  and  that  the  uenor  was  properly  decided  what  was  equltablr 
due  him.     TibhiU  v.  Cohen,  680. 

9.  Agreement  authorieing  defendant  to  eeU  under  its  own  name  produd 
manufactured  by  plaintiff  —  suit  to  enjoin  defendant  from  manufacturing  and 
selling  similar  product  after  termination  of  casement  —  right  of  defendant 
to  use  its  oum  trade  name  —  pleadinq  —  complaini  not  stating  cause  of  action 
—  injunction.  Action  to  enforce  by  injunction  a  neeative  covenant  in 
writing.  The  compliant  in  substance  alleged  that  the  plaintiff,  who  manu- 
factured an  ink  eradioator,  gave  to  the  defendant  exclusive  right  to  seD 
the  same  under  the  defendiuit*s  trade  name,  while  the  defendant  on  its 
part  agreed  not  to  handle  any  other  ink  eradicator  during  the  period  the 
agreement  was  in  force,  the  same  to  be  terminated  by  either  party  by 

Siving  six  months*  notice  in  writing.  By  a  subsequent  agreement  ms 
efendant  further  agreed  that  it  woidd  not  manufacture,  cause  to  be  manu- 
factured, or  sell  any  ink  eradicator  in  imitation  of  that  manufactured  bj 
the  plaintiff,  or  put  up  in  similar  packages  labelled  with  similar  labels,  so 
long  as  the  plaintiff  furnished  its  eradicator  to  the  defendant  at  a  stated 

frioe.  There  was  no  time  set  for  the  continuance  of  this  second  agreement 
t  was  further  alleged  that  the  defendant,  having  terminated  tne  agree- 
ment by  written  notice,  was  manufacturing  and  selling  an  ink  eradicator 
of  its  own  make  and  under  its  trade  name.  The  onlv  respect,  however, 
in  which  it  is  claimed  that  the  packages  used  by  the  defenoant  resembled 
those  formerly  used  for  the  plaintiff's  eradicator  under  the  contract  was 
the  similarity  in  the  name  of  the  product,  for  the  defendant  continued 
to  brand  its  new  product  with  its  own  trade  name. 

Held,  that  the  complaint  failed  to  state  a  cause  of  action  and  should  be 
dismissed,  and  that  an  order  granting  a  temporary  injunction  should  be 
reversed.  This,  because  the  defendant,  not  having  otherwise  contracted, 
had  a  right  to  use  its  own  name  in  its  business  and  that  no  unfair  imitation 
of  the  plaintiff's  package  was  shown. 

As  the  second  agreement  between  the  parties  was  not  limited  as  to  the 
time  of  its  duration  it  was  terminable  at  the  will  of  either  party  upon  giving 
a  reasonable  notice  to  the  other.     Bailey  v.  Stafford,  Inc.,  811. 

10.  Accord  and  satisfaction  —  acceptance  of  poods  sold  —  deduction  ^ 
offset  and  payment  by  check  for  bcdance.  Where  tne  buyer  of  goods  retained 
the  same  ne  became  indebted  for  the  purchase  price  and  did  not  establish 
an  accord  and  satisfaction  as  to  a  lower  price  by  deducting  the  amount  of 
an  alleged  offset  because  the  goods  were  not  up  to  the  agreed  auaUty  and 
by  sending  a  check  for  the  balance  to  the  seller  who  retained  tne  same. 

No  accord  and  satisfaction  was  established  by  the  transaction  aforesaid 
although  the  buyer  when  sending  the  check  wrote  that  he  sent  it  in  full 
payment.    Frank  v.  Vogt,  833. 

11.  Option  to  cancel  contract  of  sale  under  certain  contingencies  construed  — 
effect  of  embargo  by  foreign  countries  on  exportation  of  product.  A  clause  in 
a  contract  by  a  chemical  company  for  tne  sale  of  carbolic  acid,  stating 
that  **  Contingencies  beyond  our  control,  fire,  strike,  accidents  to  our  works 
or  to  our  stock,  or  change  in  tariff,  will  aUow  us  to  cancel  this  contract  or 
anv  part  of  the  same  at  our  option,"  does  not  relieve  said  company  from 
liability  on  the  ^ound  that  foreign  coim tries  ftom  which  it  obtained  its 
supply  of  carbohc  acid  have  placed  an  embargo  on  its  exportation  since 
the  outbreak  of  the  war,  especially  where  the  purchaser  offers  to  accept 
domestic  carbolic  acid. 

The  reasonable  construction  of  the  contract  is  to  be  fotmd  by  applying 
to  it  the  rule  ejusdem  oeneris,  and  the  words  "  fire,  strike,  accidents  to  otir 
works  or  to  our  stock,  or  change  in  tariff  "  must  be  held  to  limit  and 
qualify  the  *'  contingencies  beyond  our  control  "  and  to  confine  the  happen- 


Digitized  by  V^OOQ IC 


INDEX.  971 

I  GONTEACT  —  Continued. 

I  ings  which  would  justify  the  oanoenation  of  the  contract  to  those  of  a  like 

I  nature  to  the  ones  enumerated,  which  do  not  include  an  embargo.     Davids 

r  Co,  V.  Hoffmann-La  Roche  Chemical  Works,  855. 

I  Action  for  breach. 

Speann  v.  CUy  of  New  York,  808. 

Afipneement  to  purchase  interest  in  lands  with  money  advanced  —  failure 
to  establish  agreement. 

See  CONVBRBION. 

Agreement  by  husband  to  pay  wife  certain  sum  executed  prior  to  divorce 
—  satisfactory  performance. 
^  See  Husband  and  Wifb,  5. 

Breach  of  contract  of  employment  —  assignment  —  judgment  in  prior 
action  as  bar. 

See  Mastbb  and  Sbbvant,  5. 

Release  for  personal  injuries  —  failure  of  consideration. 
i  See  Master  and  Sebvant,  7. 

^  Promise  to  pay  debt  of  another  —  consideration. 

I  See  MoBTGAOB,  2. 

;  i^greement  by  owner  of  mortgage  that  third  person  shall  have  secondary 

I        interest  therein  —  when  no  trust  relationship  created. 
See  Mobt6aqe,  3. 

Abrogation  of  municipal  contract  —  financial  condition  of  contractor. 
See  New  Yobk  Cmr,  3. 

Acceptance  of  salary  —  accord  and  satisfaction  as  to  balance  claimed 
to  have  been  due. 

See  New  Yobx  City,  5. 

.  Improper  counterclaim  for  conversion  of  note. 

See  Pleading,  3. 

Division  of  commissions  between  real  estate  brokers. 
See  Pbincipal  and  Agent,  6. 

Covenant  in  deed  to  erect  building  —  when  covenant  does  not  run  with 
I        land. 

See  Real  Property,  3. 

Optional  agreement  to  pay  usury. 
5ee  Usury. 

Convevance  of   land  —  effect  of   municipal  ordinance  regulating  use 
enacted  between  date  of  contract  and  consummation, 
t  See  Vendob  and  Purchaser. 

See  Sale. 

I         CONVSESION. 

\  Alleged  agreement  to  purchase  interest  in  lands  wUh  moneys  advanced  by 

plaintiff  —  evidence  not  establishina  cause  of  action.  Action  to  recover 
mon&jrs  which  the  plaintiff  alleged  were  advanced  by  her  to  be  used  bv 
the  defendant  for  the  purpose  of  purchasing  for  the  plaintiff  a  one-half 
interest  in  certain  kmds  which  were  to  be  resold  by  the  defendant  and  the 
profits  f^m  the  sale  equally  divided  between  the  parties,  which  monevs 
the  plaintiff  alleges  were  converted  by  the  defendant  to  his  own  use.  The 
defendant  asserts  that  he  received  the  money  of  the  plaintiff  under  an 
agreement  to  give  her  one-half  of  any  i»rofits  he  might  made  by  a  personal 
purchase  and  sale  of  the  property,  after  first  repaying  the  plaintiffs  advance- 
ment out  of  the  proceeds  of  the  sale.  Evidence  examined,  and  held, 
insufficient  to  estaDlish  a  case  of  conversion  and  that  a  judgment  for  the 
plaintiff  should  be  reversed  and  her  complaint  dismissed.  Amsterdam  v. 
Affa,  71. 

'  Diversion  by  ndhroad  of  goods. 

See  Common  Carrier,  1. 


liability  of  raihroad  for  loss  of  goods  —  limiting  liability. 
See  Common  Carrier,  2. 
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l*romiHsory  noto  —  oounterdaim  in  action  on  oontraot. 
See  Plbading,  3. 

Intent  that  payment  and  delivery  be  concurrent  —  agreement  to  reseO. 
See  Sale,  2. 

See  Attornet  and  Cuent,  2,  4-6. 

CORPORATIONS. 

1.  Pleading  —  sufficiency  of  complaint  in  action  to  compel  directors  to 
declare  dividende  fraudulently  withhetd  from  plaintiff  in  violation  of  express 
contract  —  authority  of  directors  to  determine  amount  of  ditfidends  — fraud  — 
fiduciary  relation  of  airectore  to  stockholdera  —  constriuiive  fraud  by  directors 
—  control  of  power  and  diecretion  of  directors  by  agreement  between  themr- 
selves  —  Supreme  Court  — jurisdiction.  A  complaint  which  alleges  that  the 
plaintifiTs  intestate  and  the  two  individual  defendants  had  executed  a 
written  contract  reciting  that  they  owned  all  the  capital  stock  of  the 
defendant  company  in  equal  shares;  that  it  was  then  worth  a  certain  amount; 
Uiat  upon  the  death  of  any  party  to  the  agreement  within  five  years  his 
stock  should  become  the  absolute  property  of  the  other  parties,  the  certificate 
to  be  retained  by  the  personal  representative  of  the  deceased  as  security; 
that  the  siurvivor  should  pay  therefor  the  amount  stated  in  specified 
instaUments,  and  that  pending  payment  "  all  dividends  that  may  be  aedared 
by  the  corporation  and  earned  by  virtue  of  the  ownership  of  tne  certificate 
of  stock,"  etc.,  should  be  divided  between  the  personal  representative  of 
the  deceased  and  the  survivors,  in  the  proportion  "  that  tneir  re6i>ective 
interests  in  the  certificate  in  question  Dear  to  each  other,"  and  which 
further  alleges  that  after  the  death  of  plaintiff's  intestate  defendants  paid 
to  plaintiff  the  first  installment;  that  although  since  the  time  of  the  death 
of  the  plaintiff's  intestate  the  net  earnings  of  the  corporation  have  been 
verv  large,  the  defendants  have  refused  to  declare  diviaends  in  accordance 
with  a  scheme  to  withhold  the  earnings  of  the  company  until  plaintiff^s 
stock  shall  be  paid  for  and  so  defraud  the  plaintiff,  states  a  cause  of  action. 

The  authority  of  directors  to  determine  what  dividends  shall  be  declared 
does  not  confer  on  them  the  power  to  commit  a  fraud. 

Directors  hold  a  fiduciary  relation  to  the  stockholders. 

It  is  constructive  fraud  for  directors  to  use  their  power  for  their  own 
benefit. 

The  exercise  of  the  i)ower  and  discretion  of  directors  owning  all  the 
capital  stock  of  a  corporation  may  be  controlled  by  valid  agreement  between 
themselves,  where  the  interests  of  creditors  are  not  affected. 

The  Supreme  Coiurt  has  jurisdiction  to  compel  the  defendants,  as  directors, 
to  declare  dividends  in  order  to  prevent  them  from  abusing  their  power  to 
the  injury  of  the  plaintiff. 

Such  an  action  may  be  maintained  on  the  analogy  of  a  suit  for  specific 
performance  of  the  express  contract  between  them.  Kassd  v.  Empire 
Tinware  Co.,  176. 

2.  Right  of  directors  and  officers  to  compensation  —  excessive  salaries  — 
right  of  directors  to  declare  dividends  as  salaries  —  judgment  creditor's  €uiion 
against  directors  —  consideration  for  issuance  of  stock  —  disbursements  not 
in  violation  of  Stock  Corporation  Law,  section  66,  where  corporation  solvent  — 
extent  of  liability  of  directors  for  impairment  of  capital  stock  in  violation  of 
Stock  Corporation  Law,  section  28.  It  is  not  unlawful  for  the  sole  stock- 
holders of  a  corporation,  who  are  also  its  directors,  to  take  from  its  earning 
a  reasonable  amount  for  their  services,  aside  from  their  failure  to  pay  m 
and  retain  unimpaired  the  capital  stock. 

Even  when  excessive  salaries  have  been  voted  to  themselves  by  said 
directors,  but  in  good  faith  and  without  intent  to  defraud  creditors,  they 
may  be  allowed  to  retain  such  part  thereof  as  will  reasonably  compensate 
them  for  their  services  for  the  performance  of  which  others  might  have 
been  employed. 

In  an  action  by  a  ju(ljg:ment  creditor  of  a  corporation  who  had  sold 
property  of  the  corporation  on  which  he  held  a  chattel  mortgitfe,  the 
mterest  on  which  had  not  been  paid,  resulting  in  a  deficiency  juagment^ 
brought  under  sections  90  and  91  of  the  General  Corporation  Law  to 
compel  the  oflBcers  and  directors  to  account  to  a  receiver  to  be  appointed 
on  the  theory  that  disbursements  of  money  made  by  the  defendants  to 
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themselveB,  as  salaries,  which  for  that  reason  were  voidable  at  the  mstance 
of  the  corporation,  may  be  avoided  by  its  creditors  on  the  ground  that  the 
oapital  of  the  corporation  was  thereby  impaired  in  violation  of  section  28 
of  the  Stock  Corporation  Law,  a  judgment  cannot  be  sustained  under 
section  55  of  the  Stock  Corporation  Law,  although  the  stock  was  issued 
'without  consideration,  because  a  violation  of  said  section  was  not  alleged 
and  the  complaint  was  not  so  amended,  and  for  the  further  reason  that 
the  liability  of  each  of  the  defendants  on  that  theory  would  be  Umited  by 
section  66  of  the  Stock  Corporation  Law  to  the  oapital  stock  received  by 
him. 

The  issuance  of  oapital  stock  in  consideration  of  services  to  be  performed 
»  in  the  future  is  unauthorized  by  section  55  of  the  Stock  Corporation  Law. 
A  judgment  in  such  lain  action  cannot  be  sustained  imder  section  66  of 
the  Stock  Corporation  Law  on  the  theory  that  all  disbursements  subsequent 
to  default  in  paying  interest  on  the  plaintiff's  mortgage  after  demand  were 
in  violation  of  the  provisions  <rf  saia  section,  where  the  company  was  not 
nnanoially  embarrassed  when  it  made  default. 

Under  chapter  354  of  the  Laws  of  1901 ,  amending  what  is  now  section  28  of 
the  Stock  Corporation  Law,  the  hability  of  directors  on  the  ground  that  the 
capital  of  the  corporation  has  been  impaired  is  confined  to  the  loss  sus- 
tained by  the  corporation  or  its  creditors  by  the  wrongful  declaration  and 
payment  of  dividends.     Shaw  v.  Anaaldi  Co,,  Inc.,  589. 

3.  When  indorsee  of  check  drawn  by  treasurer  of  corporation  payable  to 

h%8  own  order  is  put  on  inquiry  as  to  treasurer's  authority  —  liability  of 

corporation  on  check  drawn  by  treasurer  payable  to  his  otvn  order  —  duty  of 

J       bank  having  deposit  of  corporation  to  inquire  as  to  the  authorization  of  treaswrer 

to  draw  checks  —  negligence  of  corporation  in  failing  to  audit  canceled  checks. 

Where  the  treasurer  of  a  corporation,  by  a  resolution  of  its  board  of  directors 

was  *'  empowered  to  execute  contracts  or  other  obligations,  sign  or  endorse 

checks,  notes  or  drafts,  and  otherwise  perform  the  usual  duties  pertaining 

to  the  office  of  treasurer,*'  and  a  copy  of  said  resolution  was  on  file  with 

!       the  bank  where  the  corporation  had  its  account,  and  on  May  fifth  of  the 

'        same  year  the  treasurer  applied  at  the  office  of  a  steamship  company  for 

a  passage  ticket  on  one  of  its  steamships  to  sail  August  thirteenth,  for  a 

party  of  several  persons,  and  made  a  deposit,  and  on  June  fifteenth  delivered 

to  the  steamship  company  in  payment  of  the  balance  for  the  ticket  a  check 

of  the  corporation  for  $500  drawn  upon  its  bank  by  himself  as  treasurer, 

I        i>ayable  to  his  own  order  and  indorsed  by  him  to  the  order  of  the  steamship 

<        company,  and  said  company  did  not  make  any  inquiry  of  the  corporation 

as  to  the  business  and  purpose  for  which  said  check  was  used  by  its  treasurer, 

'        further  than  to  make  a  prompt  presentation  thereof  to  the  bank  upon  which 

it  was  drawn,  and  no  demand  for  the  return  of  the  monev  represented  by 

said  check  was  made  upon  the  steamship  company  until  May  16,  1916, 

i         said  company  was  put  on  inquiry  as  to  the  treasurer's  authority  to  ne|:otiate 

the  check  in  payment  of  his  personal  indebtedness,  not  because  it  was 

payable  to  his  own  order,  but  because  the  circumstances  clearly  indicated 

,         that  the  transaction  was  for  his  personal  benefit  and  because  said  company 

,         participated  in  the  diversion  by  using  the  check  in  its  own  business  and 

I         tor  its  profit. 

,  But  since  the  corporation  permitted  its  canceled  checks  to  be  returned  to 

I         the  treasurer  who  drew  them,  and  since  if  they  had  been  properly  audited 
I         the  diversion  would  have  been  discovered  in  time  to  enable  the  company 
,         to  cancel  the  ticket,  the  corporation,  its  negligence  having  enabled  the 
dishonest  treasurer  to  perpetrate  the  fraud,  must  stand  the  loss. 

A  bank  is  not  bound  to  inquire  for  the  authorization  of  the  treasurer 

of  a  corporation  to  draw  the  corporation's  check  to  his  own  order  when  there 

.  is  on  file  with  it  a  resolution  of  the  board  of  directors  of  such  corporation 

givinir  the  treasurer  the  usual  general  authority  to  draw  and  indorse  checks. 

Where  there  are  any  circumstances  indicating  that  a  check  is  being  used 

or  is  intended  to  be  used  for  the  officer's  personal  benefit,  or  where  the 

bank  in  any  way  partioipates  in  the  diversion  to  its  own  benefit,  the  duty 

'  (,:  inq  li.y  r:  i.^:.],  br*  ^be  nilp  shonld  not  bo  iinroasonably  extended  so  as 

I  to  c'lo<^  busiuos.',,  cspof'iall^  sijice  corporations  may  easily  protect  themselves 

!  by  strictly  limiting  the  authority  given  to  draw  and  indorse  their  checks. 

'  Thornton  v.   Netherlands' American  Steam  Nav.  Co.,  604. 


Digitized  by  VjOOQIC 


974  INDEX. 

COBPOEATIOirS  —  ConHnu^ 

4.  IngpecUan  of  «tadb  hook  of  foroign  eorjioraUon  —  oileBr9  nci  liable  for 
tlatuiory  penalty  whon  otoek  boM  is  nol  tnthin  StaU.  The  offioers  of  a 
foreign  stock  corporation,  not  a  moneyed  or  railroad  oorporation,  but  having: 
an  office  in  this  State,  are  not  liable  to  the  penalty  prescribed  bv  section 
33  of  the  Stock  Ck>rporation  Law  for  a  failure  to  permit  a  stockholder  to 
inspect  the  stock  book  of  the  corporation,  if  it  appears  that  the  stock  book 
was  not  within  the  State  at  the  time  the  demand  for  an  inspection  was 
made,  or  at  any  time,  except  for  a  brief  period  on  the  reorganization  of 
the  company.     Kellner  v.  ShsUey,  057. 

Bank  —  transfer  of  stock  —  when  record  holder  and  actual  owner  equally 
liable  for  statutory  liability. 
See  Banking. 

Action  on  note  executed  by  treasurer  without  authority. 
See  Bills  and  Notsb,  3. 

Action  by  non-resident  against  foreign  corporation  —  discretionary  pow<er 
of  court  to  decline  jurisdiction. 
See  Court. 

Service  of  summons  on  managing  agent  of  foreign  corporation. 
See  Process. 

AppUcation  by  gas  company  for  leave  to  sell  bonds. 
See  Public  Sebvicb  CoMBasaiON. 

Apportionment  of  special  dividends  between  life  beneficiary  and 
remaindermen. 

See  Tbubt,  2. 

Transferring  stock  to  trustees  tor  benefit  of  corporation  —  trust  period 
not  measured  by  lives  —  unlawful  suspension  of  power  of  alienation. 
See  Trust,  4. 

COUNTY. 

When  term  of  sheriff  chosen  at  special  election  begins  to  run. 
See  Public  Officbb,  1. 

coiniT. 

Juriedieiion  —  action  by  nonrreaident  againat  foreign  corporation  —  Code 
CivU  Procedtare,  section  1780,  conetrued — diacretionary  power  of  court  to 
decline  juriadiction  —  pleadinp  —  demurrer  —  anawer  alleging  tfuU  drfendami 
wUl  iuduce  court  to  decline  juriadiction.  The  amendment  to  section  1780 
of  the  Code  of  Civil  Procedure  which  permits  a  non-resident  to  sue  a  foreign 
corporation  in  the  courts  of  this  State,  under  certain  conditions,  did  not 
take  away  the  power  of  our  courts  to  decline  jurisdiction  on  the  ground 
of  forum  non  conveniena,  or  other  reasons  rendering  a  trial  here  inexpedient. 

Hence,  a  demurrer  should  not  be  sustained  to  a  defense  set  up  by  a 
foreign  corporation  sued  by  a  nonnresident  which  alleges  non-resideQee, 
alienage  and  that  the  defendant  is  not  an  inhabitant  of  the  State,  and 
which  gfvea  notice  that  facts  will  be  shown  which  should  lead  the  court  to 
decline  jurisdiction.     Bagdon  v.  Philadelpkia  A  Reading  Coal  A  Iron  Co.,  662. 

Jurisdiction  of  State  court  — action  to  recover  demurrage  chaiges  — 
interstate  commerce. 

See  Common  Carrier,  3. 

Supreme  Court  —  jurisdiction  —  right  to  compel  directors  to  declare 
dividends. 

See  Corporation,  1. 

Violation  of  Sanitary  Code  —  transference  of  case  to  Court  of  Special 
Scions. 

See  New  York  City.  2. 

Justice's  Court  —  proceedings  liberally  construed. 
See  Pleading,  2. 

Court  of  Claims  —  notice  of  intention  to  file  claims. 
See  Practice,  2. 
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COURT  —  Continued. 
Justioe  of  the  peace  —  replevin  —  answer  of  title. 
See  Replevin. 

Jurisdiction  —  revocation  of  trust  made  in  Maasachuaetts. 
See  Trust,  3. 

CRIME. 

1.  Pencd  Law,  section  720,  relating  to  disorderly  conduct  in  public  places 
construed  —  use  of  offensive  language  by  person  on  own  private  property  not 
a  violation  of  statute  —  slander.  The  words  "  in  any  place,"  as  used  in 
section  720  of  the  Penal  Law  providing  that  "  Any  person  who  shall  by 
any  offensive  or  disorderly  act  or  language,  annoy  or  interfere  with  anv 
person  in  any  place  ^  *  ^,  shall  be  deemed  guilty  of  a  misdemeanor,'^' 
do  not  apply  to  disorderly  acts  or  language  by  a  person  while  upon  his 
own  private  property.  In  order  to  constitute  an  offense^  the  acts  committed 
or  language  used  must  have  been  committed  or  used  m  a  public  place. 

Hence,  a  woman  who,  while  standing  in  her  private  residence,  no  person 
other  than  herself  and  husband  being  upon  her  premises,  addressed  offen- 
sive words  to  another  woman  and  her  husband  who  were  in  their  rear 
yard  adjoining,  and  such  words  were  spoken  in  such  a  tone  of  voice  that 
they  could  not  be  distinguished  by  others,  is  not  guilty  of  a  violation  of 
the  statute. 

Such  acts  at  most  constitute  mere  slander  for  which  the  aggrieved  party 
may  have  a  civil*  remedy.     People  v.  Whitman^  193. 

2.  Robbery  in  first  degree  —  evidence.  Prosecution  of  a  colored  man  for 
the  crime  61  robbery  in  the  first  degree.  Evidence  examined,  and  held, 
that  the  interests  of  justice  require  a  reversal  of  the  verdict  of  conviction 
and  a  new  trial.     People  v.  Lawson,  224. 

3.  Labor  Law,  section  8a,  construed  —  "  factory  "  —  emeraeney  repair  shop 
in  power  house.  An  emergency  repair  shop  maintained  by  an  dectrio 
railway  company  at  its  power  house,  where  only  lighter  parts  are  made 
and  only  four  or  five  machinists  and  their  helpers,  seven  or  eight  men  in 
all,  are  employed,  is  a  "  factory  **  within  the  meaning  of  section  8a  of  the 
Labor  Law,  providing  for  twenty-four  consecutive  hours  of  rest  in  every 
calendar  week. 

In  construing  this  section  the  court  should  endeavor  to  ascertain  its  fair 
and  reasonable  meaning,  avoiding  a  construction  which  either  extends  or 
hmits  its  meaning  beyond  that  which  was  evidently  intended.  People  v. 
Transit  Development  Co,,   No,  1,  288. 

4.  Labor  Law,  section  8a,  relating  to  work  on  Sunday,  construed  —  "  /ac- 
tory  "  —  establishment  for  pasteurizing  and  botUing  milk.  An  establishment 
for  the  pasteurizing  and  botUing  of  milk  ia  not  a  "  factory  "  within  the 
meaning  of  section  8a  of  article  2  of  the  Labor  Law  providing  that  "  before 
operating  on  Sundav  every  employer  shall  post  in  a  conspicuous  place  on 
the  premises  a  schedule  contaimng  a  list  of  his  employees  who  are  required 
or  allowed  to  work  on  Sunday,"  etc. 

The  meaning  of  the  word  "  factory  "  employed  in  section  8a  of  the  Labor 
Law,  is  controUed  by  the  definition  contained  in  section  2,  notwithstanding 
subdivision  2  (f)  of  section  8a  added  by  Laws  of  1914,  chapter  388,  pro- 
viding that  said  section  shall  not  apply  to  certain  establishments  including 
"  milk  bottling  plants,  where  not  more  than  seven  persons  are  employed. 

Subdivision  2  (f),  which  appears  on  its  face  to  limit  the  field  of  operation 
of  the  existing  statute,  cannot  be  held  to  have  extended  it. 

It  seems,  that  the  exemptions  were  passed  from  excess  of  caution  in  view 
of  the  fact  that  some  of  the  exempted  industries  would  probably  involve 
manufacture. 

There  must  be  some  manufacturing  in  the  establishment  to  bring  it 
within  the  definition  of  a  "  factory  "  as  that  word  is  used  in  section  2  of  the 
Labor  Law.     People  v.  Stevens  Co.,  Inc.,  306. 

5.  Indictmeat  for  felony  as  second  offense —  plea  of  guiUy  as  first  offender 
—  when  defendant  not  entitled  to  indeterminate  sentence.  A  defendant  indicted 
for  the  crime  of  grand  larceny,  first  degree  as  a  second  offen.*^,  by  pleading 
guilty  to  the  charge  as  a  first  offense  is  not  entitled  to  an  indeterminate 
sentence  under  seqtion  2189  of  the  Penal  Law,  where  on  an  examination 
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C&im  ^  CofUinued. 

Eunuant  to  seotion  485a  of  the  Ckxle  of  Criminal  Prooedure  he  admits  that 
e  had  been  previously  oonvioted  of  a  felony. 

By  8uoh  plea  of  guilty  he  escaped  the  additional  punishment  which  would 
follow  an  indictment  and  conviction  as  a  second  offender,  but  he  did  not 
become  entitled  to  the  clemency  of  an  indeterminate  sentence  which  the 
law  expressly  reserves  for  a  person  never  before  convicted.  People  v. 
Simon,  660. 

6.  Labor  Law  —  employment  of  female  in  mercantile  establishment  after 
ten  6^ dock  in  the  evening  —  sale  of  chewing  gum  at  booth  in  amusement  park 
—  "  mercantile  establishment  **  defined*  A  corporation  conducting  an  amuse- 
ment park  which  employs  a  female  eighteen  years  of  age  to  sell  chewixxf 
gum  in  a  small  booth  after  ten  o'clock  in  the  evening  is  properly  convicted 
of  a  violation  of  subdivision  2  of  section  161  of  the  LalxM'  Iaw. 

Such  booth  for  the  sale  of  chewing  gum,  although  of  diminutive  sLse* 
is  a  "  mercantile  establishment "  witnin  the  meaning  of  the  Labor  Law. 
People  V.  Luna  Amusement  Co.,  797. 

7.  Taking  and  publishing  letters  or  papers  unthoul  authority  in  violatian 
of  Penal  Law,  section  553  —  when  private  detective  not  liable  for  violation 
of  statute  —  '*  publishing.*'  Where  a  banking  firm,  acting  as  fiscal  agent 
ot  foreign  countries  and  engaged  in  the  purchase  of  munitions  for  them 
and  in  cuiily  receipt  of  a  large  number  of  confidential  cablegrams,  discovered 
that  so-caued  munition  brokers,  having  desk  room  in  a  lawyer's  office, 
were  obtaining  information  as  to  the  contents  of  said  telegrams,  and  there- 
upon enga^ea  the  services  of  a  licensed  private  detective,  said  detective, 
wno,  wmle  m  the  lawyer's  office  for  the  purpose  of  installing  a  detectaphone. 
caused  unsealed  letters  to  the  munition  orokers  by  dealers  m  war  munitions  ' 
and  certain  other  unsealed  papers,  copies  of  letters  sent  by  munition  brokers 
to  dealers,  to  be  copied  in  shorthand  by  his  secretary  and  later  transcribed 
and  delivered  to  an  employee  of  the  banking  firm  which  was  prosecuting  the 
inquiry,  is  not  guilty  of  opening  or  publishing  the  letters  or  papers  without 
authoritv  in  violation  of  subdivision  3  of  section  553  of  the  Penal  Law. 

In  order  to  violate  said  subdivision  a  person  must  both  "  take  "  a  paper 
or  a  copy  thereof  and  also  "  publish  "  it. 

The  delivery  by  the  private  detective  of  the  copies  of  the  letters  to  a 
single  individual;  his  employer,  who  had  a  legitimate  interest  in  knowing 
what  use  was  beinfl:  made  of  the  information  stolen  from  his  office  and  who 
was  not  interested  in  fi[iving  general  publicity  to  the  facts  did  not  consti- 
tute "  publishing  "  withm  the  meaning  of  the  statute.     People  v.  Btame,  845. 

8.  Crime  —  hostile  attitude  of  tried  judge  toward  defendant.  Judgment 
convicting  the  defendant  of  an  attempt  to  commit  grand  larceny  m  the 
first  de^ee  reversed  and  a  new  trial  granted  because  the  hostile  attitude 
of  the  judge  toward  the  defendant  during  the  trial  was  prejudicial  to  him 
so  that  he  was  not  accorded  the  fair  ana  impartial  trial  to  which  he  was 
entitled.     People  v.  Milch,  875. 

Attempt  to  rape  —  evidence. 
People  V.  Gardner,  947. 

Selling  indecent  literature. 

People  V.  Gleeksman,  882. 

Soliciting  —  evidence. 

People  V.  Sylvester,  923. 

Violation  of  Sanitary  Code  in  city  of  New  Tork  —  transferring  case  to 
Court  of  Special  Sessions. 

See  New  York  City,  2. 

[For  tables  containing  all  sections  of  the  Penal  Law  and  of  the  Penal  and 
Criminal  Codes  cited  and  construed  in  this  volume,  see  ante,  p.  Ixvi.] 

DAMAGES. 

Action  at  law  —  basis  of  damages  —  consideration  of  acts  after  commence- 
ment of  action  —  consent  of  parties  —  municipal  corporations  —  city  of  Nev 
York  —  liability  of  contractor  in  construction  of  subway  to  lessee  of  land  for 
inierference  with  easements  of  Ugh*,  air  and  access.  Where,  in  an  action  at 
law  by  a  lessee  of  property  abutting  upon  a  street  in  the  city  oi  New  York 
against  a  contractor  with  (he  city  engaged  in  the  construction  of  the  eubwaVf 
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DAMAGES  —  Continued. 

to  recover  damages  for  the  interference  with  the  plaintiff's  easements  of 
li^ht,  air  and  aooess,  caused  by  certain  structures  erected  by  the  defendant, 
the  parties  consent  to  the  determination  of  the  defendant's  liability  for  the 
presence  of  the  structure,  which  had  been  transferred  to  another  for  a  period 
after  the  commencement  of  the  action,  and  such  issue  is  presented  to  the 
jury  without  objection,  the  defendant  is  not  in  a  position  to  attack  the 
recovery  upon  appeal,  although,  as  a  general  rule,  anything  happening  after 
the  commencement  of  an  action  at  law  cannot  be  used  as  the  oasis  of  damages. 
A  lessee  of  land  abutting  on  a  business  street  in  the  city  of  New  York  has 
an  easement  in  tlie  highway  for  light,  air  and  access  bv  reason  of  the  situation 
of  his  property,  which  cannot  be  taken  from  him  without  just  compensation, 
and  the  city  m  constructing  the  subway  through  its  contractor  discharges 
a  proprietary  and  not  a  governmental  function  rendering  it  hable  for  any 
interference  with  the  easements  of  light,  air  and  access,  alUiough  the  work  is 
done  without  negligence,  in  the  most  approved  manner,  and  for  the  further- 
ance of  a  cnreat  puolic  convenience.  Sinsheimer  v.  Underpinning  <k  Foundor 
Hon  Co.,  495. 

Condemnation  of  land  for  water  supply  —  commissioners  not  bound  by 
expert  testimony. 

See  Eminent  Domain,  3. 

Strikes  and  boycotts  —  respective  rights  of  employer  and  employees  — 
injuries  by  boycott. 

See  fi^jUNCTiON,  2. 

Enforcement  in  equity  of  partial  assignment  —  breach  of  contract  of 
employment. 

See  Master  and  Servant,  5. 

DBBTOB  AND  CREDITOR. 

Suit  to  set  aside  Jraudtderd  conveyances  —  evidence  —  mortgage  upon  prop- 
erty  conveyed  executed  after  conveyance  —  evidence  of  fraudulent  intent  — 
lis  pendens  —  cancellation  of  notice.  In  a  judgment  creditor's  action  to 
set  aside  a  conveyance  alleged  to  have  been  fraudulent  it  was  error  for  the 
court  to  exdude  evidence  offered  by  the  plaintiff  to  show  that  after  the 
conveyance  the  defendants  gave  two  chattel  mortgages  to  other  parties 
on  the  property  conveyed.  This  because  proof  of  contemporaneous  con- 
veyances, no  matter  to  whom  made,  is  always  relevant  to  an  issue  of 
fraudulent  conveyance. 

Evidence  of  the  circumstances  under  which  conveyances  are  made  and  the 
consideration  paid  therefor,  is  also  relevant  on  the  issue  of  fraudulent  intent. 

In  granting  the  nonsuit  it  was  error  to  cancel  the  plaintiff's  notice  of 
pendency  of  action  before  the  time  to  appeal  had  expired  or  pending  the 
appeal,  for  in  such  action  the  notice  can  only  be  canceled  by  order  of  the 
court  upon  payment  into  court,  or  upon  giving  the  security  required  by 
section  1674  of  the  Code  of  Civil  Procedure.  Wittemann  Bros.  v.  Forman 
BoUling  Co.,  674. 

Disbarment  of  attorney  —  aiding  judgment  debtor  to  conceal  property. 
See  Attorney  and  Client,  7. 

Judgment  creditor's  action  against  directors  of  corporation. 
See  Corporation,  2. 

Supplementary  proceedings  —  third  party  order  —  restraining  dispodtioii 
ee  Execution. 


of  property. 
Se 


Transfer  with  intent  to  defraud  ju-'-^ment  creditor. 
See  Real  Property,  5. 

See  Banking. 

DECEDENT'S  ESTATE. 

1.  Appeal — practice  on  appeal  from  order  of  Surrogate's  Court  settling  accounts 
—  liability  of  executor  for  interest  on  sums  due  legatees.  Where  the  Appellate 
Division  on  appeal  from  an  order  of  the  Surrogate's  Coiirt  setthng  the 
accounts  of  an  executor  and  executrix  and  directing  distnbution  of  the 
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DECBDBNT'8  B8TATE  --  CanUnued, 

estate,  modifies  the  decree  appealed  from  but  does  not  in  terms  remit  the 
matter  to  tibe  Surrogate's  Court  for  the  entry  of  an  order  in  accordance  with 
its  decision,  it  is  not  necessary  for  said  court  to  enter  a  decree  "  resettJin^  " 
its  former  decree.  All  that  is  necessary  is  to  enter  an  order  making  the 
order  oi  the  Appellate  Division  the  order  of  the  Surrogate's  Court;  then  the 
oruinal  decree  will  stand  as  modified. 

Where  on  such  an  appeal  the  sums  allowed  to  the  appellants  are  increased 
so  as  to  decrease  the  amounts  due  to  the  several  distributees,  it  is  proper, 
although  not  strictly  necessary,  to  draw  the  order  entered  upon  the  remittitur 
from  uiis  court  so  as  to  specify  the  altered  amount  to  be  paid  to  each 
distributee. 

The  executor  and  executrix  in  such  case  beinff  justified  in  declining  to 
pay  the  legatees  the  sums  fixed  by  the  original  decree,  are  liable  only  for 
Vie  amount  of  interest  earned  upon  the  sums  due  to  the  several  distributees 
from  the  date  of  the  original  decree  to  the  date  of  the  payment.  This 
because  a  debtor  is  not  chargeable  with  interest  as  a  penalty  for  non-payment, 
unless  the  amount  he  is  to  pay  is  fixed  or  is  ascertainable  by  computations 
from  fixed  factors. 

If,  however,  the  appeal  had  not  been  successful,  and  the  amounts  pay- 
able to  the  legatees  had  not  been  reduced  in  consequence  thereof,  ttie  executor 
and  executrix  would  have  been  chargeable  with  full  interest  from  the  date  of 
the  original  decree.     Matter  rf  Garrabrant,  23. 

2.  Reference  cf  dcdm  agaxnei  eetaie  —  practice  —  when  special  findings  of  fad 
not  necessary  —  evidence  not  establishing  valid  claim  for  legal  services  rendered 
—  burden  of  proof  ,  On  the  reference  of  a  claim  against  an  estate  which  has 
been  rejected  by  the  executors,  a  referee's  report,  which  in  effect  results  in 
a  nonsuit  for  fauure  to  establish  a  valid  claim,  need  not  make  special  findings 
of  fact  and  conclusions  of  law  separatelv  stated.  Moreover,  under  section 
2541  of  the  Code  of  Civil  Procedure  the  decision  of  the  surrogate  or  his 
referee  need  not  contain  separate  findings  of  fact. 

Evidence  on  the  reference  of  a  daim  against  the  estate  for  legal  services 
alleged  to  have  been  rendered  on  the  retainer  by  the  decedent  examined, 
and  held,  insufficient  to  establish  a  valid  daim  against  the  estate. 

Where  the  alleged  legal  services  involved  the  right  of  several  stockholders 
to  enjoin  a  proposed  reorganization  of  a  corporation  and  the  claimants 
proceed  ae[ainst  the  estate  without  exhausting  their  remedy  against  the 
other  surviving  stockholders,  they  must  establish  that  the  decedent  was 
the  real  and  sole  party  in  interest  in  the  suit,  or  that  he  had  undertaken 
or  directed  their  employment  as  attorneys.     Matter  of  Carpenier,  165 . 

3.  Husband  and  wife  —  liability  of  father  for  burial  expenses  of  incom- 
vetent  daughter  livinq  loith  mother  —  evidence  —  telephone  conversations.  A 
father  is  hable  for  the  burial  expenses  of  an  incompetent  daughtw  over 
twenty-one  years  of  age,  without  property  and  residing  with  the  mother. 

A  telephone  conversation  between  the  father  and  the  mother  is  admissible 
to  establish  the  latter's  agency  in  employing  an  undertaker.  It  will  be 
assumed  from  her  testimony  that  in  talking  over  the  telephone  with  her 
husband,  she  recognized  his  voice.     Matter  of  Van  Denbwrgh,  237. 

4.  Trusts  —  presumption  thai  duties  of  executors  and  trustees  named  in  wiU 
are  coexistent  —  presumption  that  investments  were  made  in  their  capacity  as 
trustees  —  defense  of  investments  on  accounting.  Where  there  is  no  period  of 
time  or  event  sugG:ested  in  a  will  when  the  duties  of  executors  named  therein 
are  to  cease  and  tneir  duties  as  trustees  to  begin,  it  will  be  assumed  that  the 
testator  intended  that  their  duties  should  be  coexistent. 

Where  such  persons  named  both  as  trustees  and  executors  do  an  act  which 
they  have  not  tne  right  to  do  as  executors,  but  which  they  may  do  as  trustees, 
it  will  be  presumed  that  the^  have  acted  in  the  latter  capacity,  and  on  an 
accounting  thej  have  the  right  to  defend  investments  made  by  them  by 
invokLnflTuie  discretion  given  them  by  the  will  as  trustees,  so  far  as  it  will 
reasonably  cover  their  acts.     Matter  of  McDowell,  243. 

5.  Descent  of  real  property —  Decedent  Estate  Law,  section  88,  construed  — 
evidence  insufficient  to  establish  that  real  property  of  which  intestate  died 
seised  came  to  her  on  the  part  of  her  father.  Section  o8  of  the  Decedent  Estate 
Law,  providing  for  the  descent  of  property,  is  in  derogation  of  the  common 
law  and  should  be  strictly  construed. 
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DECEDENT'8  ESTATE  --  Continued. 

Heirs  of  a  decedent,  upon  her  father's  side,  in  order  to  establish  exclusive 
title  in  themselves  under  said  statute,  must  show,  fir$t,  that  the  property 
daimed  by  them  as  and  when  it  came  to  the  intestate,  was  an  **  inherit- 
ance," i.  e.,  real  estate  as  distin^ruished  from  personal  property,  and  second, 
that  it  came  to  the  intestate  "  on  the  part  of  the  father  ''  directly  either  by 
"  devise,"  "  gift,"  or  "  descent." 

Evidence  examined,  and  held,  insufficient  to  establish  that  the  property  of 
the  decedent  came  to  the  intestate  on  the  part  of  her  father.  Kidney  v. 
TToite,  260. 

6.  Trust  —  gift  to  charitable  institution  under  wUl  executed  less  than  two 
months  prior  to  death.  Where  a  testator  made  and  executed  a  will  less  than 
two  months  prior  to  his  death,  by  which  after  making  a  specific  bequest  and 
devise  to  his  son,  he  gave  the  remaindw  of  his  property  in  trust  to  pay  one- 
half  of  the  income  to  his  son  for  life,  and  the  other  half  to  the  wife  of  said 
son,  and  further  provided  that  upon  the  death  of  either  the  entire  income  was 
to  go  to  the  survivor  for  life,  with  the  further  right  to  dispose  of  the  entire 
estate  by  will,  and  in  default  of  such  disposition  the  trustee  was  to  hold 
the  estate  in  trust  and  pay  the  entire  pnncipal  sum  and  all  unexi)ended 
income  to  a  charitable  institution^  said  attempted  gift,  the  power  of  appoint- 
ment not  having^  been  exercised,  is  invalid  under  section  6  of  chapter  319  of 
the  Laws  of  1S&,  as  amended  by  chapter  623  of  the  Laws  of  1903,  althoufi:h 
said  institution  was  to  take  only  in  the  more  or  less  remote  possibility  of  me 
property  not  being  disposed  of  pursuant  to  the  will.     Matter  of  Bewsher,  381. 

Notice  of  death  to  insurance  company. 
See  Insurance,  2. 

Foreclosure  of  mortgage  —  assignment  of  bond  to  executors  to  secure 
payment  of  debt  to  estate  —  when  mortgagee  not  entitled  to  cancellation 
of  mortgage. 

See  Mortgage,  2. 

Transfer  tax  —  mortgages  and  money  owned  by  husband  and  wife  as 
joint  tenants. 

See  Tax,  2. 

Transfer  tax  —  money  and  mortgages  held  jointly  by  husband  and  wife. 
See  Tax,  4. 

Transfer  tax  —  Federal  tax. 
See  Tax,  6. 

See  Trust. 
See  Will. 

DEED. 

Breach  of  covenant. 

See  Real  Property,  1-3. 

DEFINITION. 

"  Factory  "  defined. 

See  Crime,  3,  4. 

"  Mercantile  establishment  "  defined. 
See  Crime,  6. 

"Publishing"  defined. 
See  Crime,  7. 

"  On  or  about  "  defined. 

See  PuBUC  Officer,  1. 

"  Nephews  and  nieces  "  defined. 
See  Will,  2. 

"  Lawful  descendants  "  and  "  issue  "  defined. 
See  Will,  5. 

DEPOSITION. 

Representative  action  to  compel  directors  to  account  —  examination  of  defendr 
ants  before  trial.  Plaintiff,  a  stockholder,  who  brings  a  representative 
action  against  his  corporation  and  its  directors  under  sections  90  and  308  of 
the  General  Corporation  Law  to  compel  the  directors  to  account  for  moneys 
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D1P08ITI0N  —  C&nHnued. 

alleged  to  have  been  diverted  b^^  them  from  the  oorporatton,  by  makiiK 
improvident  oontraots  with  subadiary  corporations  whereby  tbe  plaintif 
was  deprived  of  his  share  of  dividends  which  should  have  been  declAred.  is 
entitled  to  examine  the  defendants  before  trial  to  elidt  proof  of  facts  matera] 
to  his  cause  of  action  which  are  controverted  by  the  defendaxits  and  of 
which  tliey  have  knowledge.  And  this  is  so,  although  the  plaintiff  uight 
make  the  same  proof  bv  other  witnesses. 

In  other  words,  the  plaintifr  need  not  show,  in  order  to  be  entitled  to  sodi 
examination,  that  the  evidence  is  absolutely  necessary. 

Order  for  examination  of  defendants  modified.     Eckman  v.  Lindbeck^  72a 

DI8BABMENT. 

See  Attorney  and  Cuent,  2,  3,  7,  8. 

DI8C0V1BT. 

Booke  and  vapers  of  corporation  —  when  proper  in  action  to  remoter  fo- 
eentage  of  pronte  due  for  eervicee.  An  employee  of  a  corporation  who  bnsss 
an  action  at  law  to  recover  a  certain  percentage  of  its  net  eamingrs  as  com- 
pensation is  entitled  to  a  discovery  and  inspection  of  its  books  oontainin^  i^ 
DusineBS  transactions  within  the  period  embraced  within  the  cause  of  actios, 
which  tend  to  establish  its  net  profits  for  said  period. 

The  fact  that  the  olaintiff  demanded  judgment  for  such  sum  in  excess  of 
a  certain  amount  which  an  accounting  may  determine  him  entitled  to, 
does  not  change  the  action  from  one  at  law  to  one  in  equity.  Kor  does 
tiie  fact  that  the  contract  was  denied  deprive  the  plaintiff  of  his  ri^ht  to  t 
discovery.    Lockwood  v.  Bedell  Co,,  695. 

DIVOBCS. 

Modification  of  decree  as  to  custody  of  child  —  effect  of  subsequent 
marriage  of  husband. 

See  Husband  and  Wife,  2. 

When  interlocutory  decree  no  bar  to  fwooeeding  against  husband  for 
failure  to  support. 

See  Husband  and  Wife,  4. 

D0MI8TIC  BELATI0N8. 

See  Husband  and  Wife. 

BDirCATION. 

When  letter  to  Department  of  Education  not  libelous. 
See  Libel. 

When  educational  institution  entitled  to  exemption  from  tax. 
See  Tax,  3. 

BJECTMINT. 

Conveyance  claimed  to  have  been  forged  —  evidence  —  transactions  not  with 
decedent  but  in  his  presence  —  w?ien  alleged  grantee  and  purchaser  on  fore- 
closure  is  not  mortgagee  in  possession  so  as  to  bar  ejectment.  On  an  issue  as 
to  whether  a  deed  from  tne  plaintiff,  under  which  the  defendant  claims, 
was  the  act  of  the  plaintiff,  or  is  a  forged  instrument  as  claimed  by  the 
plaintiff,  it  was  error  to  exclude  testimony  of  the  plaintiff  offered  for  the 
puri)Ose  of  contradicting  the  testimony  of  witnesses  for  the  defendant  as  to 
what  took  place  at  the  execution  of  the  alleged  deed,  upon  the  ground  that 
the  alleged  grantee  (since  deceased)  was  present  at  the  execution,  if  in  fact 
he  took  no  personal  part  in  the  transaction  which  was  carried  out  between  the 
plaintiff  and  a  lawyer  as  agent  of  the  grantee. 

A  transaction  between  a  party  and  the  agent  of  one  deceased  does  not 
come  within  the  purview  of  section  829  of  the  Code  of  Civil  Procedure. 

Where  the  alleged  grantee  from  the  plaintiff  bought  in  the  lands  on  a 
subseciuent  foreclosure  of  a  prior  mortgage,  the  plaintiff  not  having  been 
made  a  party  to  the  suit,  tne  purchaser  did  not  become  a  mortgagee  in 
possession  with  the  consent  of  tne  plaintiff  so  as  to  bar  an  action  of  ejeet- 
ment  by  her,  especially  so  where  tho  purchaser  conveyed  to  third  persons 
vrho  suDsequontly  reconveyed  to  him  and  his  wife  as  turiants  by  tho  euiirtt}-. 
This,  because  a  mortgagee  has  no  right  of  possession  except  by  the  consent 
of  the  mortgagor,  wKich  consent  is  deemed  to  be  revoked  whenever  the  mort- 
gagee transfers  his  mortgage  interest. 
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KJSCTMENT—  Continued, 

The  aforesaid  rule  applies  with  special  force  where  the  defendant  claims 
under  an  original  deed  which  the  plaintiff  contends  is  a  forged  instrument. 
Btirke  v.  Higgins,  816. 

Basements  of  riparian  owners  in  lands  formerly  under  water  —  city  may 
not    appropriate  easements  except  by   eminent  domain  —  mutual  n^hts 
in  same  premises  —  when  ejectment  does  not  lie. 
See  Real  Property,  4. 

Recovery  of  lands  conveyed  under  void  tax  sale. 
See  Tax,  5. 

EMINENT  DOMAIN. 

1 .  Elimination  of  grade  crosainge^  city  of  Utica  —  right  of  adjoining  owner 
to  damages  —  mandamus  to  compel  condemnation  —  effort  io  purchase  ease' 
ments  is  prerequisite.  By  virtue  of  section  99  of  the  Second  Class  Cities  law 
a  landowner  in  the  city  of  Utica  is  entitled  to  damages  consequent  upon  the 
change  of  grade  in  the  city  street  made  to  eliminate  a  railroad  grade  crossing. 

But  a  peremptory  writ  of  mandamus  commanding  the  commissioner  of 
public  works  of  the  city  to  institute  condemnation  proceedings  to  determine 
the  damages  sustained  b^  a  landowner  bv  reason  of  such  change  of  grade 
should  not  issue  until  said  commissioner  has  made  an  effort  to  acouire  the 
rights  by  purchase  pursuant  to  the  provisions  of  section  92  of  the  Railroad 
Law,  for  it  is  only  in  case  that  he  is  imable  to  effect  such  purchase  that  he 
may  proceed  to  condemnation.  People  ex  ret,  Mott  Wheel  Works  v.  Hayes, 
301. 

2.  Street  opening,  city  of  New  York  —  deduction  from  award  for  benefits 
received  —  foreclosure  of  mortgage  subsequent  to  condemnation  proceedings  — 
respective  rights  of  mortgagor,  mortgagee  and  city.  Where  an  award  on  a  street 
opening  in  the  city  of  New  York  has  been  made  to  a  landowner  who  had 
previously  mortgaged  her  premises,  the  city  has  a  right  to  deduct  from  the 
award  the  amount  of  an  assessment  against  the  owner  for  the  benefit  to  lands 
not  taken,  even  though  since  the  vesting  of  title  in  the  city  the  mortgage 
has  been  foreclosed  and  a  third  party  has  become  the  purchaser  at  the  sale. 

The  city  was  not  a  party  to  the  foreclosure  and  its  rights  were  unaffected 
thereby. 

The  award  for  the  lands  taken  stands  in  the  place  of  the  land,  and  the 
mortgagee  had  onlv  an  equitable  lien  thereon  to  the  extent  of  any  deficiency 
on  foreclosure,  and  where  there  was  no  deficiency  the  entire  award  belonged 
to  the  mortgagor  and  is  subject  to  assessment  for  benefits  to  portions  not 
taken. 

Section  1676  of  the  Code  of  Civil  Procedure  relating  to  the  payment  of 
taxes,  assessments,  etc.,  on  the  foreclosure  of  a  mortgage  is  solely  for  the 
benefit  of  the  purchaser  and  does  not  affect  any  right  or  remedy  of  the  city 
with  respect  to  an  assessment.     Matter  of  Jones,  654. 

3.  Condemnation  of  land  for  water  supply  —  damages  —  evidence  —  com- 
missioners not  bound  by  expert  testimony.  Application  by  a  water  company 
to  condemn  unimproved  farm  land  adjacent  to  other  lands  owned  and 
worked  by  it.  Evidence  examined,  and  held,  that  the  determination  of  the 
commissioners  as  to  the  amount  of  damages  should  be  confirmed. 

The  value  to  the  owner  is  not  enhanced  oy  the  purpose  for  which  the  land 
is  taken. 

The  commissioners  are  not  necessarily  bound  to  accept  the  figures  of  an 
expert  witness.  It  is  their  dutv  to  consider  all  of  the  proof  and  their  con- 
clusion,  especially  when  reached  after  a  view  of  the  premises,  should  not  be 
disturbed  unless  they  appear  to  have  done  injustice  by  overlooking  or  dis- 
regfarding  proof  before  them,  or  by  error  in  their  theory  of  the  award.  Matter 
of  Castle  Heights  Water  Co.  v.  Price,  687. 

Wb3n  assignee  of  devisee  entitled  to  proceeds. 
See  Assignment. 

Street  opening  —  interest  on  awards  to  unknown  owners. 
See  New  York  City,  1. 


SQUITT. 

Obtaining  trade  or  business  by  fraud. 
See  Injunction,  1. 
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EQiriTY  —  CorUinued. 

tinforcement  of  i>artial  assignment  —  breach  of  oontraet  of  employment 
—  judgment  in  prior  action. 

See  Master  and  Sbrvant,  5. 

When  court  not  bound  by  reoeiverBhip  olause  in  mortgage. 
See  MoRTOAGB,  1. 

Division  of  commissions  between  real  estate  brokers. 
See  PRiNaPAL  and  Agent,  6. 

Grant  to  one  where  consideration  paid  by  another  —  moral  obligation  to 
reconvey. 

See  Real  Property,  5. 

See  Estoppel. 

ESTOPPEL. 

When  State  not  estopped  ftom  enforoing  liabilities  of  stookholdera  of 
bank. 

See  Banking. 

EVICTION. 

Partial  eviction  —  taking  of  vault  space  by  municipality. 
See  Landlord  and  Tenant,  1. 

Partial  eviction  —  changing  means  of  access. 
See  Landlord  and  Tenant,  2. 

Paramount  title  —  action  for  breach  of  warranty  —  damages. 
See  Real  Property,  1. 

EVIDENCE. 

Expert  testimony  —  when  medical  witness  may  stijndate  for  comTfensaHon. 
It  a  medical  witness  or  other  witness  with  technical  qualifications  eoes 
beyond  mere  testimony  as  to  facts  observed  by  the  senses  and  is  asked  to 
draw  a  technical  inference  or  conclusion,  he  may  properly  stipulate  for 
compensation. 

Hence,  where  an  attending  phjrsioian  oi  the  deceased,  having  testified 
on  a  prior  trial  as  an  expert  witness  for  the  proponent  of  the  will,  at  an 
agreed  compensation,  was  thereafter  employed  by  a  succeeding  attorney 
for  the  proponent  at  the  same  terms  to  go  over  the  witness'  records  to 
prepare  himself  so  as  to  give  expert  testimony  on  the  issue  of  the  deceased's 
mental  soimdness,  such  agreement  for  compensation  may  be  enforced. 
Birch  V.  Sees,  609. 

Suit  to  enforce  liability  of  stockholders  of  bank  —  records  of  public 
officers  as  evidence. 

See  Banking. 

Action  on  note  of  business  corporation  executed  by  treasurer  without 
authority  —  execution  of  similar  notes  by  treasurer  and  pajrment  by 
corporation. 

See  Bills  and  Notes,  3. 

Conditional  agreement  to  furnish  plans  for  building  —  evidence  of  failure 
of  condition. 

See  Contract,  2. 

Fraudulent  intent. 

See  Debtor  and  Creditor. 

Telephone  conversation. 

See  Decedent's  Estate,  3. 

Oral  testimony  to  establish  fraudulent  inducements  leading  up  to  agree- 
ment in  writing. 

iSee- Fraud,  1. 

Injury  to  child  on  highway  —  evidence  of  prior  accident  at  same  place. 
See  Neguqence,  5. 

Investigation    of    municipal    department  —  abrogation    of    contract  — 
financial  condition  of  contractor. 
See  New  York  Citt,  3. 


Digitized  by  VjOOQIC 


INDEX.  983 

EVIDENCE  —  Continued. 

Varying  written  instrament  by  parol. 
See  Real  Propbrtt,  2. 

Custom  of  others  in  similar  business, 
^ee  Ships  and  Shipbuilding. 

Will  contest  —  declarations  of  testator  upon  issue  of  undue  influenco  — 
declaration  subsequent  to  execution  of  will. 

See  Will,  1. 
Will  contest  —  past  transaction  showing  family  history. 

iSee  Will,  7. 

Hearsay  evidence  as  to  accident. 

See  Workmen's  Compensation  Law,  2. 

When  findinfi:s  of  State  Industrial  Commission  conclusiTe. 
^ee  Workmen's  Compensation  Law,  10. 

EZECITTION. 

Jvdgmenl  —  levy  against  accruing  salary  unauthorized  —  gamishmerU  — 
third  party  order  for  examination  in  proceedings  supplementary  to  execution 
—  restraining  disposition  of  property  pending  examination.  Although  a 
fund  representing  salary  earned,  whether  in  the  possession  of  the  employer 
or  of  the  employee,  or  of  a  third  person,  is  not  exempt  from  levy  under 
execution  ana  may  be  seized  wherever  found,  a  levy  may  not  be  made 
against  the  employer  when  the  salary  is  not  only  not  due  but  is  only 
partially  earned. 

The  only  wav  to  reach  an  accruing  salary  is  by  garnishment  proceedings 
under  section  1391  of  the  Code  of  Civil  Procedure. 

A  third  party  order  in  supplementary  prpceedin£;s  mav  be  issued  against 
an  employer  directing  an  examination  concerning  its  alleged  indebtedness, 
and,  pending  such  examination,  restraining  the  msposition  of  any  property 
belonging  to  the  judgment  debtor.    Hayward  v.  Hayward,  92. 

FALSE  IMPRISONMENT. 

Venue  of  action. 

See  PRAcncB,  3. 

FOOD. 

Compound  sold  as  vanilla  flavor. 
See  Public  Health. 

FORECLOSUEE. 

See  MORTQAQE. 

FORQERT. 

Liability  of  savings  bank  for  paying  forged  draft. 
See  Bills  and  Notes,  2. 

FRAUD. 

1.  Action  for  fraudulent  misrepresentations  inducing  tranrfer  of  notes  and 
stock  —  evidence  —  oral  testimony  to  establish  induceme/rUs  leading  up  to 
agreement  in  writing.  Action  to  recover  damages  for  alleged  fraudulent 
misrepresentations  inducing  plaintiff  to  deliver  to  defendant  certain  notes 
and  stock. 

Held,  that  a  verdict  in  favor  of  the  plaintiff  is  against  the  weight  of  the 
evidence. 

Oral  testimony  to  show  outside  inducements  leading  up  to  an  agreement 
in  writing  are  subject  to  the  infirmity  that,  in  proportion  to  their  relative 
importance,  it  is  unlikely  that  matters  of  real  moment  would  be  suffered 
to  remain  in  parol,  especially  where  the  beneficiary  of  such  promises  is 
an  experienced  attorney  at  law.     Hottenroth  v.  Mickey,  742. 

2.  Trust  —  assignment  by  trustee  of  bond  and  mortgage  —  consideration  — 
rights  of  purchaser  without  notice  of  prior  equitable  rights  —  maxim  —  where 
equities  are  equal  the  law  shaU  prevail.  A  law  firm  engaged  in  loaning 
monej  on  bond  and  mortgage  and  purchasing  and  selling  real  estate  and 
seounties  formed  a  mortgage  company  and  whenever  it  purchased  property 
for  clients  title  thereto  was  taken  in  the  name  of  said  company,  the  latter 
issuing  at  the  time  certificates  showing  the  interest  of  the  clients  in  the 
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partioular  property.  A  client  gave  to  a  member  of  the  firm  cash  and 
securities  includinc:  a  bond  and  mortgage  in  trust  to  invest  and  reinvest 
the  same  and  with  power  to  sell.  The  mortgage  company  to  which  said 
mortgage  had  been  made,  executed  and  issued  to  the  member  of  the  firm 
as  trustee  for  the  cUent  a  certificate  stating  that  it  had  sold  the  bond  and 
mortgage  to  said  member,  as  trustee  for  the  client,  and  agreeing  upon  the 
surrender  of  said  certificate  to  deliver  an  assignment,  but  the  assignment 
was  never  executed  and  interest  was  paid  by  the  firm  to  the  client.  There- 
after, the  member  of  the  firm  caused  the  mortgage  company  to  execute 
and  deUver  a  similar  certificate  to  a  second  chent  who  had  money  on 
deposit  with  the  firm  for  investment  and  the  account  of  said  client  ^th 
the  firm  was  charged  with  the  value  of  the  bond  and  mortgage  and  the 
firm  member's  account  as  trustee  of  the  first  client  was  credited  with  the 
same  amount.  Thereafter  the  second  chent  decided  to  transfer  her  account 
to  a  trust  oompanv,  and  the  mortgage  compajiv  executed  and  deLivered 
an  assignment  of  the  bond  and  mortfi^ige  to  esAd  client  which  was  turned 
over  to  the  trust  company. 

Held,  on  all  the  evidence,  that  the  second  client  paid  a  valuable  con- 
sideration for  the  assignment  of  the  bond  and  mortgage  and  has  a  light 
to  retain  them  as  against  the  first  cUent; 

That  the  first  chent  is  entitled  to  recover  from  the  executors  of  the 
partner  her  share  in  another  mortgage  held  by  said  partner,  and  that  said 
share  shall  be  assigned  by  the  mortgage  company  to  the  purchaser  thereof. 

A  cestui  que  trust  is  not  to  be  debarred  from  following  property  which  her 
trustee  has  stolen  or  given  away  without  consideration  merdy  because 
by  appointing  him  trustee  she  placed  him  in  a  position  to  defraud  her. 

A  purchaser  for  a  valuable  consideration,  without  notice  of  a  prior 
equitable  right,  obtaining  the-  real  estate  at  the  time  of  his  purchase  is 
entitled  to  priority  in  equit;y  as  well  as  at  law,  according  to  the  well-known 
maxim  that  where  the  eqmties  are  equal  the  hiw  shall  prevaU.  Behmuflin 
v.  Seybel,  862. 

Authority  of  trustees  to  set  aside  fraudulent  transfer. 
See  Bankbuptct,  1. 

Action  by  trustee  in  bankruptey  to  set  aside  fraudulent  transfers. 
See  Bankruptcy,  2. 

Statute  of  Frauds  —  when  contract  not  within  statute. 
See  Contract,  4. 

Negligence  of  party  in  failing  to  read  paper  before  signing. 
See  Contract,  5. 

Fiduciary  relation  of  directors  to  stockholders  —  constructive  fraud  by 
directors  —  acreement  between  themselves. 
See  Corporation,  1. 

Suit  to  set  aside  fraudulent  conveyance. 
See  Debtor  and  Creditor. 

Obtaining  trade  or  business  by  fraud. 
See  Injunction,  1. 

Action  on  fire  insurance  poUcy. 
See  Insurance,  3. 

Procuring  discharge  of  subordinate  by  false  rejiorts  to  superior. 
See  MuNiapAL  Corporation. 

Transfer  with  intent  to  deflraud  creditors. 
See  Real  Property,  5. 

Contest  of  will. 

See  Will,  7. 

QAS  AND  ELECTRICITT. 

Apphcation  by  gas  company  for  leave  to  issue  bonds. 
See  PuBUc  Service  Commission. 

OIFT. 

Qift  by  implication. 
See  Will,  2. 
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OUARANTT  AND  8UEETT8HIP. 

Canal  Law,  section  145,  construed  —  action  by  laborer  on  bond  cf  eonr 
tractor  —  time  of  commencement  of  action.  The  provision  of  section  145  of 
the  Canal  Law,  requiring:  a  contractor's  bond  that  the  contractor  shall 
pay  "  at  least  once  each  month/'  is  for  the  benefit  of  the  laborer,  and  the 
provision  that  "  no  action  shall  be  maintained  against  the  sureties  unless 
broufi[ht  within  thirty  days  after  the  completion  of  the  labor  "  is  for  the 
benefit  of  the  surety,  and  such  provisions  must  be  construed  and  harmonized 
with  reference  to  the  manifest  purpose  of  each. 

Altiiough  a  laborer  may  maintain  an  action  once  in  each  month  for  his 
compensation,  he  is  not  required  to  do  so.  All  that  a  surety  can  require 
is  that  the  action  shall  be  instituted  within  thirty  days  after  the  completion 
of  the  labor.     Bronnie  v.   New  England  Equitable  Insurance  Co.,  331. 

Insuring  performance  of  contract  —  action  on  bond. 

See  CONTBACT,   1. 

P^mise  to  pay  debt  of  another  —  oondderation. 
See  Mortgage,  2. 

Authority  under  power  of  attorney  to  guarantee  payment  of  notes. 
See  PRiNapAL  and  Agent,  2. 

HIGHWAY. 

Liability  of  contractor  constructing  subway  for  interference  with  ease* 
ments  of  light,  air  and  access. 
See  Damages. 

Ehmioiation  of  grade  crossing  —  right  of  adjoining  owner  to  damages. 
See  Eminent  Domain,  1. 

Street  opening,  city  of  New  York  —  deduction  from  award  of  benefits 
received. 

See  Eminent  Domain,  2. 

Defect  in  street  —  evidence  of  cause. 
See  Negligence,  1. 

Injury  to  motor  cycle  policeman  when  pursuing  escaping  automobile. 
See  Negligence,  3. 

Street  opening  —  interest  on  awards  to  unknown  owners. 
See  New  York  City,  1. 

Erection  of  elevated  viaduct  —  right  of  abutting  owner  to  damages. 
See  New  York  City,  4. 

Erection  of  elevated  viaduct  equivalent  to  change  of  street  grade  —  right 
of  owner  to  damages. 

See  New  York  City,  4. 

Injury  to  motor  cyclist  at  grade  crossing  —  contributory  negligence. 
See  Railroad,  3. 

Injury  to  passenger  alighting  from  car. 
See  Railroad,  4. 

HUSBAND  AND  WIFE. 

1.  Alienation  of  affection  —  scienter  of  defendant  essential  —  evidence  not 
establishing  cause  of  action  — failure  of  defendant  to  testify.  A  plaintiff  in 
an  action  to  recover  for  the  ahenation  of  her  husband's  affection,  she 
having  previously  separated  from  him,  is  under  the  burden  of  proving 
scienter  on  the  part  of  the  defendant,  that  is  to  say,  that  she  knew  of  the 
relation  she  was  breaking  up. 

Moreover,  facts  must  appear  ftom  which  it  may  be  inferred  that  the 
woman  defendant  was  the  pursuer,  not  merely  the  pursued,  and  she  does 
not  become  hable  because  she  may  have  accepted  the  admiration  of  the 
plaintiff's  husband. 

As  the  wrong  involves  moral  turpitude,  no  presumption  of  guilt  can  be 
indulged,  unless  the  facts  cannot  be  otherwise  reconciled. 

Evidence  in  such  action  examined,  and  hetd,  that  a  judgment  for  the 
plaintiff  should  be  reversed  because  of  her  failure  to  prove  scienter  on  the 
part  of  the  defendant. 

As  the  plaintiff  had  not  proven  a  cause  of  action  when  she  rested  no 
inference  against  the  defendant  can  be  drawn  because  she  was  not  sworn 
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in  het  own  defense,  for  ahe  was  not  obliged  to  contradict  or  explain  facts 

which  were  insufficient  to  establish  her  liability.    Loper  v.  Askin,  163. 

2.  Divorce  —  modifieation  id  decree  as  to  custody  of  child  —  evidence  — 
effect  of  subsequent  marriage  of  husband  in  foreign  State  —  effect  of  evbsequeni 
marriage  of  wife — financial  and  social  sittuition  of  parent  —  education  oj 
child  —  interest  of  child.  Upon  a  reference  on  a  motion  for  the  modification 
of  a  decree  of  divorce  as  to  the  custody  of  an  infant,  unlimited  investigation 
into  the  antecedents  of  the  parties  and  their  respective  families  during  the 
period  of  their  differences  which  culminated  in  their  separation  and  final 
divorce,  aside  from  the  ^uilt  of  the  defendant  proven  in  the  divorce  action, 
does  not  tend  to  estabhsh  that  as  to  moral  and  intellectual  fitness,  or  in 
parental  affection,  either  party  in  comparison  with  the  other  is  unworthy 
to  have  the  custody  of  the  child,  in  whole  or  in  part,  but  mer^y  tends  to 
prolong  the  reference. 

It  is  error  on  such  a  reference  for  the  referee  to  exclude  evidence  estab- 
lishing defendant's  guilt  in  the  divorce  action  and  showing  its  character 
as  gross  and  continued,  and  not  casual,  temporary  and  exceptional 

Ajb  a  general  rule,  the  custody  of  children  of  divorced  parties,  especially 
of  the  only  child,  will  be  given  to  the  innocent  party. 

The  remarriage  in  another  State  of  the  defendant  in  a  divorce  action, 
contrary  to  the  decree  of  div<Hrce  of  the  court  of  this  State,  does  not  impair 
his  fitness  to  have  or  share  in  the  custody  of  his  only  infant  child,  out 
where  such  marriage  is  to  a  concededly  respectable  and  worthy  woman, 
with  whom  he  has  lived  an  entirdy  exemplary  life,  it  may  to  some  extent 
increase  his  fitness. 

The  remarriage  of  the  plaintiff  in  a  divorce  action  to  an  entir^y  worthy 
and  respectable  man  does  not  diminish  her  just  claim  to  the  custody  of 
her  infant  child. 

The  fact  that  the  defendant  in  a  divorce  action  was  financially  able  to 
provide  his  nine-year-old  daughter  and  only  child  with  better  educational 
advantages  and  social  opportunities  than  the  mother  could  fumi^  whero 
she  lived,  is  not  a  sufficient  ground  for  depriving  her  of  the  custody  of  the 
child. 

Where  a  divorced  father  has  agreed  to  pay  $500  per  month  for  the  main- 
tenance, support  and  education  of  his  nine-year4od  daughter  until  she 
becomes  fourteen  years  of  age,  and  the  court  has  ordered  that  she  be 
allowed  to  visit  with  the  father  at  a  distant  place  at  frequent  int^rals, 
the  father's  request  that  his  daughter  have  private  instruction  should  be 
granted  by  the  court,  as  attendance  at  any  school,  public  or  private,  with 
such  frequent  interruptions,  would  be  utterly  impracticable. 

Although  the  interest  of  the  child  is  the  paramount  consideration  upon 
the  question  of  its  custody,  it  is  not  the  exclusive  consideration,  and  the 
natural  right  of  the  parent  is  an  important  factor,  especially  where  it  has 
not  been  forfeited  by  gross  misconduct.    Lester  v.  Lester,  205. 

3.  Vcdidity  of  judgment  annulling  marriage,  where  court  had  no  jurisdiC' 
tion  —  application  by  plaintiff  to  set  aside  said  judgment  —  due  process  oJ 
law  —  condtxt  of  plaintiff  authorizing  divorce  no  defense — jurisdiction  to 
set  aside  marriages  —  commortrlaw  marriage  —  want  of  jurisdiction.  The 
plaintiff  in  an  action  for  the  annulment  of  her  marriage  in  which  a  judg- 
ment of  a  court  of  equity  was  entered  in  her  favor,  although  the  court 
had  no  jurisdiction,  there  being  no  statutory  ground  for  the  annulment,  is 
entitled  to  have  the  judgment  set  aside,  by  a  justice  other  than  the  one 
who  presided  at  the  tri^,  not  because  of  any  equitable  consideration  for 
her,  out  because  the  judgment  does  not  rest  upon  jurisdictional  facts, 
and  because  she  has  not  b^n  deprived  of  her  marital  rights  by  due  process 
of  law. 

The  fact  that  the  conduct  of  the  plaintiff  justifies  the  granting  of  a 
divorce  is  not  available  to  the  defendant  in  this  action  to  prevent  the  setting 
aside  of  the  judgment  of  annulment  secured  through  an  imposition  upon 
the  court  and  in  which  it  did  not  have  jurisdiction. 

There  is  no  general  e(iui  table  jurisdiction  to  set  aside  marriages.  The 
I)ower  to  deal  with  matrimonial  actions  must  be  found  in  the  statutes. 

Wherever  there  is  want  of  authorit^r  to  hear  and  determine  the  subject- 
matter  of  a  controversy,  an  adjudication  upon  the  merits  is  a  nullity  and 
does  not  estop  even  an  assenting  party. 
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Where  two  parties,  there  being  no  legal  impediment  to  the  oontraot  of  a 
marriage  between  them,  prooore  a  marriage  ceremony  to  be  performed 
in  the  State  of  New  Jersey,  but  fail  to  secure  the  proper  license,  and  upon 
returning  to  this  State  cohabit  as  man  and  wife  ana  mutually  introdfuce 
each  other  as  husband  and  wife  to  many  people,  a  common-law  marriage 
within  this  State  is  effected. 

Want  of  jurisdiction,  which  is  a  pure  question  of  law,  may  always  be 
asserted  and  raised  directly  or  coUateraJly,  either  from  inspection  of  the 
record  itself  when  offered  in  behalf  of  the  parly  claiming  under  it,  or  upon 
extraneous  proof  which  is  always  admissible  for  that  purpose.  Dauidaon 
V.  Ream,  302. 

4.  FaUwre  of  husband  to  support  wife  —  connndion  ae  dieorderly  person  — 
interlocutory  decree  of  divorce  and  separaiion  agreement  no  bar  to  proceeding. 
An  interlocutory  judgment  for  absolute  divorce  does  not  terminate  the 
marriage  of  the  parties,  and  th^  remain  husband  and  wife  until  the  entry 
of  the  final  decree. 

A  wife  who  has  obtained  such  interlocutory  judgment,  but  has  not  entered 
final  judgment  is  not  debarred  from  instituting  a  proceeding  under  section 
685  of  the  charter  of  the  city  of  New  York  against  her  husband  as  a  dis- 
orderly peraon  because  of  his  failure  to  support  her. 

Neither  is  such  proceeding  debarred  because  the  parties  had  previously 
entered  into  a  formal  separation  agreement  in  which  the  husband  acTeed 
to  pay  a  certain  sum  for  the  wife's  support,  if  he  has  failed  to  fulfill  his 
agreement.     Kingsbury  v.  Sternberg,  435. 

5.  Agreement  by  husband  to  pay  wife  a  certain  sum  per  month  executed 
prior  to  divorce  —  specific  performance  —  adequate  remedy  at  law.  A  plaintiff 
divorced  from  her  husband  in  another  State  is  not  entitled  to  enforce  by 
specific  performance  an  agreement  made  after  the  parties  separated  and 
before  the  divorce  whereby  the  defendant  agreed  to  pay  her  for  her  life 
or  until  her  remarriage,  a  certain  sum  per  month,  as  she  has  an  adequate 
remedy  at  law.     Thompson  v.  Thompson,  610. 

6.  Separation  —  effect  of  former  judgment  of  limited  separation  — findings 
necessary  before  entry  of  subsequent  judgment  for  permanent  separation. 
Where,  m  an  action  for  a  separation  from  bed  and  board  forever,  the  trial 
court  finds  as  a  matter  of  law  that  the  plaintiff  is  entitled  to  a  judgment 
of  separation  for  a  period  of  one  year  and  that  the  parties  or  either  of 
them  may  after  the  expiration  of  said  period  apply  to  the  court  to  have 
such  judgment  made  permanent,  modified  or  discharged,  the  court,  after 
the  expiration  of  the  judgment  for  one  year,  has  no  authority  to  enter  a 
judgment  permanentlv  separating  the  parties,  without  permitting  the 
presentation  of  new  midings  upon  aJl  of  the  evidence. 

In  such  an  action  the  power  of  the  trial  court  is  limited  to  dismissing  the 
complaint,  or  granting  a  judgment  for  a  separation  from  bed  and  board 
forever,  or  for  a  limited  time,  as  the  evidence  may  warrant. 

After  the  judgment  for  one  year  entered  in  this  case  had  been  fully  executed 
and  had  ceased  to  exist  by  its  own  limitation,  the  parties  were  left  exactly 
where  they  were  prior  to  its  rendition  and  possess  the  same  legal  rights 
as  to  a  separation  from  bed  and  board  forever,  that  they  possessed  when 
the  action  was  conmienced. 

In  actions  for  separation  the  Code  of  Civil  Procedure  provides  for  the 
kind  of  judgment  and  gives  no  authority  to  the  court  to  reserve  any 

auestion  or  to  modify  or  chancre  the  judgment  entered,  except  to  revoke 
ie  same  as  authorized  by  section  176/.     PoUitzer  v.  PoUitter,  744. 

7.  Annulment  of  marriage  —  temporary  alimony  and  counsel  fees.  The 
allowance  of  temporary  alimony  and  counsel  fees  to  the  wife  in  an  action 
to  annul  a  marriage  is  to  be  determined,  not  alone  by  the  husband's  means, 
but  by  the  wife's  necessities.  Thus,  where  it  appears  that  the  wife  has 
an  ample  income  of  her  own  her  motion  for  alimony  and  counsel  fees  should 
be  demed.     Brand  v.  Brand,  822. 

Liability  of  father  for  burial  expenses  of  incompetent  daughter. 
See  Decedent's  Estate,  3. 

When  husband  not  dependent  on  wife  —  death  benefit 
See  Insubance,  4. 
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liability  6t  wife  for  labor  in  improving  her  land  —  agency  of  husband. 
8t€  PniNaPAL  AND  Agbnt,  3. 

Money  and  mortgages  held  jointly  —  transfer  tax. 
8w  Tax,  2,  4. 

INCOMPETENT  PEB80N.| 

Trust  for  benefit  of  inoompetent  —  disposition  of  accumulated  income. 
See  Will,  6. 

INFANT. 

Liability  of  orphan  asylum  for  negligence  in  choosing  inoompetcDt 
servants. 

iSee  Nbougbnce,  11. 

Deed  of  trust  with  direction  to  pay  income  to  use  of  infant  —  when 
duty  of  administering  income  devolves  upon  trustee  not  general  guardian. 
See  Trust,  1. 

INJUNCTION. 

1.  Equity  —  obtaining  trade  or  hueinees  by  fraud  and  deception.  Where  it 
is  clearly  established  that  an  attempt  is  being  made  by  one  person  to  get  the 
business  of  another  by  any  means  that  involves  fraud  or  deceit,  a  court  of 
equity  will  protect  the  honest  trader  and  restrain  a  dishonest  one  from 
carrying  out  his  scheme. 

Hence,  where  a  dealer  in  gowns  procures  a  person  to  misrepresent  herself 
as  a  private  customer  and  purchase  gowns  from  another  dealer  of  exclu- 
sive aesigns,  and  removes  therefrom  the  trade  mark  and  exhibits  such 
gowns  and  copies  thereof  to  its  customers,  representing  them  to  be  its 
own  importation,  not  created  by  the  dealer  from  which  the  original  was 
purchased,  it  should  be  enjoined  from  exhibiting  and  selling  such  gowns. 

Such  dealer,  however,  has  a  legal  right  to  copy  and  to  sell  as  its  own 
creations  the  exclusive  models  desi|g:ned  by  another,  if  the  models  or  an 
inspection  thereof  are  procured  by  fair  means.     Montegut  v.  Hickeon,  Inc.,  94. 

2.  Labor  unions  —  strikee  and  boycotts  —  respective  rights  of  employer  and 
employees  —  motive  —  combination  and  conspiracy  to  wrongfuUy  injure 
business  of  another  —  eindence  justifying  injunction  and  assessment  of  damages. 
Suit  in  equity  brought  against  the  business  agent  and  members  of  a  local 
labor  organization  of  teamsters,  etc.,  to  obtain  a  permanent  injunction 
restraining  acts  alleged  to  amoimt  to  a  boycott  upon  the  plaintifTs  track- 
ing business,  and  to  recover  resulting  damages.  It  appeared  that  before 
the  alleged  wrongful  acts  of  the  defendant  the  plaintiff  had  conducted  a 
large  and  lucrative  business;  that  on  the  organization  of  the  local  union 
cMfforts  to  induce  the  plaintiff's  employees  to  join  the  same  were  lar^ly 
unsuccessful,  as  well  as  efforts  to  induce  the  plaintiff  to  bring  his  employees 
into  the  omnization.  As  a  result  of  rancor  and  ill-f eeUng  aroused  between 
the  plaintiff  and  the  defendants,  the  latter  adopted  a  resolution  declaring 
the  plaintiff  to  be  "  unfair,"  which  resolution  was  approved  by  other  labor 
organizations  of  the  locality  which  sustained  the  attitude  of  the  defendants. 
There  followed  a  systematic  campaign  among  the  customers  of  the  plaintiff 
by  which  strikes  were  threatenea  if  they  continued  business  relations  with 
the  plaintiff,  and  as  a  result  many  persons  who  had  previously  done  business 
with  the  plaintiff  ceased  to  do  so,  whereby  the  plaintiff's  business  was  in 
a  large  part  destroyed.  It  further  appeared  that  upon  the  grantinjg:  of 
the  injunction  by  the  trial  court  many  of  these  persons  resumed  business 
relationships  with  the  plaintiff.  On  all  the  evidence,  held,  that  a  decree 
granting  the  permanent  injunction,  with  $1,000  damages  for  injuries  already 
sustained,  should  be  afi&rmed. 

The  respective  rights  of  employer  and  employees  rests  upon  the  right  of 
individuals  freely  to  contract,  which  right  is  guaranteed  to  each  by  our 
Constitution.  The  employees  are  free  to  contract  for  the  disposal  of  their 
services  and  the  employer  may  employ  whom  he  will. 

In  the  absence  of  contract  to  the  contrary,  either  employer  or  employee 
may  terminate  the  employment  at  will  with  or  without  reason  for  such 
action. 

Moreover,  the  employee  has  a  right  to  threaten  to  terminate  the  employ- 
ment with  or  without  reason,  such  threat  being  a  threat  to  do  only  what 
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he  may  lawfully  do.    The  employer  has  the  equal  and  coextensive  right 

to  threaten  to  discharge. 

Moreover,  striking  employees  may  lawfully  importune  customers  and 
business  associates  of  the  employer  to  cease  business  deaUngs  with  him,  in 
other  words,  induce  a  boycott. 

But  such  methods  cannot  be  used  in  the  furtherance  of  an  unlawful  or 
malicious  piu'pose,  that  is  to  say,  the  right  of  boycott  cannot  be  made  an 
engine  of  oppression  for  oppression's  sake  onl^.  Hence,  in  determining 
the  rights  of  parties,  motive  is  important,  for  if  the  primary  purpose  of 
such  boycott  oe  punishment,  revenge  or  injury,  then  the  possible  good 
to  labor  conditions  cannot  be  made  a  cloak  to  shield  the  actors  trora  the 
consequences  of  acts  done  in  furtherance  of  the  unlawful  purpose. 

Hela,  further^  that  the  acts  of  the  defendants  were  contrary  to  subdivisions 
5  and  6  of  section  580  of  the  Penal  Law,  prohibiting  conspiracies  to  pre- 
vent another  from  exercising  a  lawful  trade  or  calling  ana  acts  injurious 
to  public  trade  or  commerce. 

Subdivision  6  aforesaid  is  not  inapplicable  on  the  theory  that  the  business 
conducted  by  the  plaintiff  could  be  as  well  done  by  other  persons,  so  that 
public  trade  will  not  be  injured,  when  in  fact  it  appears  that  before  the 
c>oycott  the  plaintiff  was  doing  the  major  portion  of  that  work  in  the 
locality. 

As  the  boycott  successfully  put  the  plaintiff  out  of  business  and  removed 
one  of  the  competitors,  it  tended  to  disrupt  and  obstruct  the  free  flow  of 
commodities  and  chattels. 

Irrespective  of  the  statutes,  by  the  common  law  it  is  unlawful  to  combine 
for  the  purpose  of  destroying  the  business  of  another. 

The  intent  of  the  defendants  is  a  ^[uestion  of  fact  for  the  trial  court,  and 
may  be  established  by  circumstantial  evidence.  Avbtam  Draping  Co.  v. 
WardeU,  270. 

3.  Right  to  restrict  ttae  of  trade  name  after  surrendering  right  thereto  to 
another.  A  pHerson,  even  after  he  has  surrendered  to  another  the  right  to 
use  his  name  in  business,  still  preserves  suffldent  interest  in  it  to  prevent  its 
use  by  a  stranger. 

Hence,  where  one  of  two  brothers  who  had  the  right  by  the  dissolution  of 
a  partnership  agreement  to  continue  the  business  and  use  the  firm  name, 
dies  and  another  person  or  corporation  assumes  the  right  to  use  said  name, 
the  other  brother  is  entitled  to  injunctive  relief  against  the  stranger's 
appropriation  of  said  name.    Ohlbaum  v.  Correa,  838. 

Right  of  agent  to  sell  similar  products  after  termination  of  agency  —  right 
to  use  own  trade  name. 

See  Contract,  9. 

Restrictive  covenant  in  deed  construed  —  retail  stores. 
See  Real  Propebtt,  6. 

INSURANCE. 

1.  Indemnity  against  liability  for  injuries  caused  by  a%UomcbHe  —  pclicg 
construed  —  requirement  that  assured  notify  insurer  of  accident  -—  delay  in 
giving  notice.  Where  a  policy  indemnifying  the  owner  of  an  automobile 
against  liability  for  accidents  requires  the  assured  to  g^ve  immediate  written 
notice  to  the  insurer  upon  the  occurrence  of  an  accident  with  Uie  fullest 
information  obtainable  and  further  requires  him  to  give  like  evidence  with 
full  particulars  if  a  claim  is  made  on  account  of  such  accident,  it  is  necessaiy 
for  me  assured  to  give  notice  in  each  case  of  accident  in  order  to  preserve 
the  benefit  of  the  policy,  although,  the  accident  being  slight,  he  had  no 
immediate  reason  to  suppose  that  a  claim  would  be  made  against  him  by 
the  person  injured. 

Thus,  there  can  be  no  recovery  on  such  p<^oy  where  no  notice  of  an 
accident  was  given  to  the  insurer  imtil  ten  days  had  elapsed  and  when  an 
action  was  brought  against  the  assured.  Haas  Tobacco  Co.  v.  American 
FidelUy  Co.,  267. 

2.  Life  insurance  —  provisions  of  constUution  of  henefteeni  associaUmt 
providing  for  notice  of  accident  construed  —  necessity  for  notice  after  accident 
and  also  after  death  —  construction  of  insurance  contract.  Where  the  con- 
stitution of  a  beneficent  association  provides  that  a  member  sustaining 
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an  aoddent  shall  give  notioe  thereof  within  ten  days,  and  that  if  death 
result,  notice  must  be  given  within  ten  days  therafter,  "  which  death 
notioe  shall  be  in  addition  to  the  notioe  of  the  accident  and  shall  state  the 
cause  oi  death,"  it  is  not  necessary  that  there  be  two  notices  in  all  caaes 
where  death  results  from  an  accident  more  than  ten  days  thereafter. 

The  quoted  provision  means  that  when  notice  of  the  accident  is  given  by 
the  injured  member,  and  he  thereafter  dies  as  a  result  of  sudi  aoddent, 
a  notice  of  death  must  again  be  eiven,  notwithstanding  the  first  notioe. 

Moreover,  if  an  injured  member  has  ^ven  notice  of  his  injurv  and  made 
daim  for  compensation  under  his  certificate,  and  subsequenUy  dies,  the 
notice  thus  given  is  not  sufficient  and  a  notice  of  death  must  also  be  given, 
**  which  death  notice  shall  be  in  addition  to  the  notice  of  the  accident." 

But  where  the  accident  results  in  death,  notice  within  ten  days  thereafter 
is  sufficient,  although  no  prior  notice  of  the  accident  was  g^ven. 

Where  there  is  any  douot  or  uncertainty  as  to  the  meanmg  of  a  contract 
of  insurance,  it  must  be  resolved  in  favor  of  the  insured,  the  insurer  beinff 
responsible  for  the  language  used.  HammiU  v.  Order  of  UniUd  Commercial 
Travelers,  338. 

3.  Action  on  fire  insurance  pdliey  —  defense — fraud  —  discrepancy  hettoeen 
itemized  statement  of  loss  and  pUnniiffs^  inventory  and  sales  book  —  verdict 
not  against  weight  of  evidence  —  instructions  —  question  as  to  amownl  of 
recovery.  In  an  action  to  recover  upon  a  standard  fire  insurance  policy 
issued  by  the  defendant,  the  defense  of  fraud  was  interposed  and  it  was 
claimed  that  the  itemized  statement  of  the  ^[oods  damaged  and  destroyed 
by  the  fire  did  not  harmonize  with  the  plaintiffs'  inventory  and  sales  book, 
nor  with  the  inventory  made  by  the  defendant,  but  the  evidence  showed 
practically  as  many  and  as  far-reaching  errors  against  the  plaintiffs'  interests 
as  against  those  of  the  defendant. 

Held,  that  with  the  presumption  in  favor  of  honest  and  fair  dealing,  it 
cannot  be  said  that  the  verdict  in  favor  of  the  plaintiffs  is  against  the 
weight  of  the  evidence. 

As  the  plaintiffs  sued  to  recover  only  the  defendant's  portion  of  the  total 
insurance,  defendant's  request  that  ue  jury  be  asked  to  determine  the 
total  amount  of  the  loss,  does  not  raise  the  question  of  amount  of  recovery, 
especially  since  there  was  no  exception  directly  to  the  charge  of  the  court 
that  if  the  defense  of  fraud  was  not  established  the  plaintiffs  were  entitled 
to  the  full  amoimt  of  the  policy.    Sharlet  v.  Hanover  Fire  Ins.  Co.,  374. 

4.  Ciaarmakers^  International  Union  of  America  —  action  by  surviving 
husband  of  member  to  recover  benefit  —  evidence  —  when  husband  not  denendent 
on  wife  —  husband  not  relative  of  wife  —  appeal  —  judgment  must  be  sue- 
tained  on  theory  presented  in  court  below.  Action  by  the  plaintiff  against 
the  president  of  the  Cigarmakers'  International  Union  of  America  to  recover 
under  the  constitution  of  said  union  the  amount  d  the  funeral  and  death 
benefit  to  which  the  beneficiary  of  his  deceased  wife,  a  member  of  said  union, 
would  be  entitled,  on  the  theory  that  he  as  surviving  husband  was  dependent 
upon  his  wife  in  some  degree  for  his  support.  Evidence  examined,  and 
hud,  insufficient  to  sustain  such  a  theory,  and  that  a  judgment  in  favor 
of  the  plaintiff  should  be  reversed. 

A  husband  in  the  full  possession  of  his  faculties,  earning  a  livelihood  for 
himself  and  wife^  and  with  her  assistance  preparing  fowls  for  customers 
and  keeping  trifiing  accounts,  is  in  no  legal  sense  dependent  upon  her. 

A  husband  is  not  a  relative  of  his  wife.  They  are  merged  in  one  during 
life,  and  upon  the  death  of  either  the  survivor  cannot  bear  any  relationship 
to  the  decedent. 

A  judgment  on  appeal  must  be  supported,  if  at  all,  upon  the  theory  on 
which  it  was  renderod.     Tiemey  v.  Perkins,  391. 

5.  Life  insurance  —  InsiNrance  Law,  section  92,  construed  —  sufficiency  of 
notice  of  forfeiture  —  reference  to  right  to  paid-up  policy  —  limitation  of  action 
to  enforce  agreemevl  for  reinstalomeni  of  policy  after  forfeiture.  In  was  not 
intended  by  section  92  of  the  Insurance  Law  to  require  a  specification  in 
a  notice  of  forfeiture  of  a  privilege  that  did  not  exist  in  the  insurance  policy, 
and,  hence,  an  omission  c^  a  reference  in  the  notice  to  a  right  to  a  paid-up 
polic3r  is  immaterial  where  there  was  no  such  right  under  the  policy  in 
question. 
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The  effect  of  the  provision  of  said  section  that  "  No  action  shall  be 
maintained  to  recover  under  a  forfeited  policy  unless  the  same  is  instituted 
within  two  years  from  the  day  upon  which  default  was  made  in  paying 
the  premium,  instalment,  interest  or  portion  thereof,  for  which  it  is  claimed 
that  forfeiture  ensued,"  is  that  where  the  policy  has  in  fact  been  forfeited 
and  it  is  claimed  that  the  insured  has  become  entitled  to  have  it  reinstated 
by  reason  of  a  subsequent  agreement  or  otherwise,  the  agreement  to  rein- 
state it  must  be  maae  effective  by  a  decree  of  the  court  reinstating  the 
pohcy,  or  else  the  action  to  enforce  it  on  the  theory  that  by  the  agreement 
It  became  reinstated,  notwithstanding  the  forfeiture,  must  be  commenced 
within  the  time  specified  in  the  statute. 

It  was  compet^t  for  the  Legislature  to  prescribe  a  statutory  limitation 
with  respect  to  the  brincpng  of  actions  on  policies  thereafter  forfeited. 
Thompson  v.  Postal  Lifelnaurance  Co.,  490. 

6.  Indemnity  against  theft  of  motorcycle,  —  policy  construed  —  insurance 
issued  to  vendor  and  to  conditional  vendee  —  theft  of  motorcycle  by  vendee  — 
when  insurer  liable  to  vendor  —  waiver  of  requirement  as  to  notice  —  evidence  — 
conditional  biU  of  sale.  Where  an  insurance  policy  covering  the  loss  of  a 
motorcycle  by  theft  was  issued  both  to  the  seller  of  the  machine  and  to 
the  purchaser  under  a  conditional  bill  of  sale  "  as  interest  may  appear  " 
and  covered  loss  "  by  theft,  robbery  or  pilferage  by  any  person  or  persons 
other  than  those  in  the  employment,  service  or  household  of  the  insured  " 
both  the  interest  of  the  vendor  and  the  conditional  vendee  were  insured, 
and  as  respects  the  vendor's  interest  in  the  policy  the  vendee  was  not  within 
the  exception. 

Hence,  where  the  conditional  vendee  himself  stole  the  motorcycle,  the 
vendor  is  entitled  to  recover  of  the  insurance  company. 

Although  the  i)olicy  of  insurance  was  to  be  voia  imless  the  insured 
rendered  a  sworn  statement  of  loss  to  the  insurer  within  sixty  days  of  the 
loss,  the  defendant  by  denying  its  liability  before  the  sixty  days  had  expired 
waived  the  requirement  as  to  notice. 

In  such  action  the  conditional  bill  of  sale  was  properly  admitted  in 
evidence.     Neal,  Clark  &  Neal  Co.  v.  L.  &  L.  <&  0.  Ins.  Co.,  Ltd.,  730. 

Fire  insurance  —  proofs  of  loss. 

Christgau  v.  Standard  Fire  Ins.  Co.,  948. 

INTEREST. 

Interest  on  legacies. 

See  Decedent's  Estate,  1. 

Awards  to  unknown  owners  —  street  opening. 
See  New  York  City,  1. 

INTERSTATE  COMMERCE. 

Apphcation  of  Workmen's  Ck>mpensation  Law. 
See  Workmen's  Compensation  Law,  9. 

JUDGMENT. 

Levy  against  accruing  salary  —  garnishee. 
See  Execution. 

JUDICIAL  SALE. 

Deduction  of  amount  of  mortgage  from  purchase  price  paid  by  grantee. 
See  MoRTGAQB,  2. 

LABOR  UNION. 

Strikes  and  boycotts  —  respective  rights  of  employer  and  employees  — 
motives. 

See  Injunction,  2. 

Cigarmakers'  union  —  recovery  of  death  benefit. 
See  Insurance,  4. 

Action  foimded  upon  alleged  violation  of  by-laws  —  priority  of  members 
as  respects  employment. 
See  Pleading,  1. 
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1.  Action  for  rent  —  counterclaim  —  breach  of  covenent  of  qtuet  enja/^mai 
—  partial  eviction  —  taking  of  vault  space  by  city  of  New  York  —  vki 
covenant  af  quiet  enjoyment  implied  —  Real  Property  Law  of  1896,  secttM 
216,  construed.  In  an  action  to  recover  rent  under  a  lease  oontaioing  so 
express  covenant  of  quiet  enjovment,  the  defendant  ma^,  by  eonntereUm, 
recover  damages  for  the  breacn  of  such  a  covenant  which  will  be  im^ed, 
caused  by  his  partial  eviction  from  the  premises  by  the  city  of  New  YoA 
taking  possession  of  a  portion  of  the  vault  space  occupied  by  the  taunt 
in  connection  with  the  leased  premises. 

The  rule  under  the  Revised  Statutes  that  a  covenant  for  quiet  eDJopmaX 
is  implied  in  every  lease  and  is  broken  when  the  tenant  is  evicted  from 
part  of  the  premises,  either  by  the  lessor  or  by  a  third  party  liavinf  psop 
mount  title,  is  not  affected  by  section  216  of  the  Real  Property  Law  d 
1896  (section  251  of  the  present  law),  providing  that  "  a  covenant  is  not 
implied  in  a  conveyance  of  real  property  whether  the  conveyance  contUBS 
any  special  covenant  or  not." 

Said  statute  is  strictly  limited  to  "  a  conveyance  of  real  property  "  and 
does  not  include  a  conveyance  of  a  leasehold  or  interest,  because  such  an 
estate  or  interest  is  not  mduded  in  the  term  **  real  property  "  as  ddbed 
by  section  1  of  the  Real  Propert:^  Law  of  1896. 

The  definition  of  real  property  in  the  article  of  the  Real  Property  Lav  tf 
1896,  dealing  with  the  recording  of  instruments,  is  expressly  con&ied  to 
said  article  and  is  not  applicable  to  section  216.  Fifth  Avenue  Budding  Ct. 
V.  Kernochan,  19. 

2.  Action  for  rent  —  defense  —  wirtial  eviction.  Where,  in  an  action 
under  a  written  lease  to  recover  tne  rent  of  a  store,  it  appeals  that  tbe 
tenant,  although  he  had  not  rented  the  garret  or  stairway  leadling  thereto, 
had  been  given  the  privilege  of  using  the  same,  the  fact  that  the  landkid 
subsequently,  upon  rearranging^  the  store,  changed  the  means  of  aoces 
to  the  garret;  but  in  no  way  disturbed  the  tenant's  use  thereof,  does  sot 
effect  a  partial  eviction  of  the  defendant  so  as  to  constitute  a  defense  to 
the  action.     Giesen  v.  Metzler,  858. 

Failure  of  landlord  to  provide  lateral  support  during  excavation  on 
adjoining  land  —  when  tenant  may  recover  damages. 
See  Neougence,  9. 

LARCENY. 

Hostile  attitude  of  judge. 
See  Crime,  8. 

LEASE. 

When  covenant  of  quiet  enjoyment  impUed. 
See  Landlord  and  Tenant,  1. 

UBEL. 

When  letter  by  principal  of  high  school  to  State  Department  of  fducctfton 
referring  to  president  of  board  of  education  not  libelous  —  pleading  —  tUst^ 
ment  inconsistent  with  facts  alleged  —  affirmative  allegation  of  previous  denid 
adds  nothing  to  pleading  —  affirmative  defense  —  allegaiion  as  to  truth  ot 
justification  or  mitigation  —  burden  of  proof —  instructions  to  jury.  A  letter 
written  b3r  the  principal  of  a  high  school  to  the  State  Department  of 
Education 'containing  some  uncompUmentary  suggestions  to  me  president 
of  the  board  of  education,  but  of  such  chaiacter  as  to  be  privileged  and 
not  bearing  upon  its  face  evidence  of  mahce,  is  not  libelous  m  the  absence 
of  evidence  of  malice. 

Where,  in  an  action  for  libel  based  on  said  letter,  the  defendant  admits 
writing:  the  letter,  but  denies  that  the  same  was  written  maliciousLy  or 
that  tne  matters  therein  contained  were  false,  and  alleges  on  information 
and  belief  that  the  statements  in  the  letter  are  and  were  true,  the  latter 
allegation  not  being  pleaded  as  a  defense,  but  having  been  introduced  as 
an  affirmative  of  the  previous  denial  that  "  the  same  was  written  malidoudy 
or  that  the  matters  therein  contained  were  false  "  adds  nothing  to  the 
pleading  as  an  answer. 

The  allegations  of  a  complaint  are  controverted  or  put  in  issue  only  by  a 
general  or  specific  denial. 
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The  material  fact  alleged  is  not  controverted  or  put  in  issue  by  a  state- 
ment inconsistent  with  the  facts  alleged  or  from  which  a  general  demal 
may  be  impUed  or  inferred. 

As  the  plaintiff  alleged  that  the  matters  contained  in  the  defendant's 
letter  were  maliciously  composed  and  circulated,  and  that  the  letter  con- 
tained "  false,  defamatory  and  libelous  matter/'  and  the  material  matters 
of  malice  and  of  falsehood  were  denied  by  the  defendant,  the  burden  of 
proof  was  ui)on  the  plaintiff. 

Since  the  issue  of  the  alleged  falseness  of  the  letter  was  raised  by  the 
allegations  of  the  complaint  and  the  denials  of  the  answer,  and  did  not 
depend  upon  any  affirmative  defense,  the  court  properly  refused  '*  to  charge 
in  this  connection  that  where  the  defendant  pleads  the  truth  or  justification 
or  mitigation,  the  burden  is  on  the  defendant  as  tc  those  matters."  Mayer 
V.  Chamberlain,  326. 

Complaint. 

Johnson  V.  Dithridge,  884. 

LIEN. 

1.  Mechanic's  lien  —  failure  to  file  within  ninety  days  —  when  lien  may 
not  he  filed  for  restoring  sidewalk  in  connection  with  contract.  Where,  in 
an  action  by  a  subcontractor  for  the  foreclosure  of  a  mechanic's  lien  imder 
a  contract  to  excavate  earth  and  rock,  it  appears  that  the  excavation  was 
completed  more  than  ninet^r  days  prior  to  the  filing  of  the  hen,  and  that 
work  performed  by  the  plaintiff  in  restoring  sidewalks  within  the  ninety 
days  before  filing  the  lien  constituted  no  part  of  the  improvement  made 
upon  the  land  for  the  benefit  of  the  owner,  the  complaint  should  be  dismissed. 

The  only  work  for  which  a  lien  may  be  filed  is  the  work  which  the  con- 
tractor is  engaged  to  perform  in  improving  the  premises. 

The  contract  being  merely  to  excavate,  and  the  interference  with  the 
walk  having  been  mtuie  for  the  convenience  of  the  contractor,  the  duty  to 
restore  the  walk,  whether  implied  or  expressed,  constituted  no  part  of 
the  improvement  made  upon  the  land  for  the  benefit  of  the  owner  for 
which  a  lien  could  be  filed  either  by  a  contractor  or  by  a  subcontractor. 
Cdon  &  Co,  V.  Smith,  100. 

2.  Attorney's  lien  on  'proceeds  of  jttdgment  in  hands  of  city  chamberlain  — 
extent  of  lien  —  practice  —  reference.  In  fixing  the  hen  of  an  attorney  on 
funds,  the  proceeds  of  a  judgment,  in  the  hands  of  the  chamberlain  of  the 
city  of  New  York  it  is  improper  to  include  monesrs  due  to  another  attorney 
not  an  attorney  of  record,  which  have  not  been  paid  over  to  said  attorney 
by  the  petitioner,  or  to  include  sums  representing  disbursements  in  collateral 
matters.  In  such  case  the  matter  wiU  be  remitted  to  a  referee  to  ascertain 
what  parts  of  the  disbursements  were  incurred  in  the  action  for  which  the 
plaintiff  is  entitled  to  a  charging  lien.    Lebaudy  v.  Carnegie  Trttst  Co,^  614. 

Mechanic's  hen  —  foreclosure. 
See  Contract,  8. 

LIMITATION  OF  ACTION. 

Action  to  recover  for  overpayment  for  electricity. 
See  Contract,  7. 

Action  by  laborer  on  bond  of  contractor  on  canal. 
See  Guaranty  and  Suretyship. 

Enforcing  agreement  for  reinstatement  of  insurance  policy  after  forfeiture. 
See  INSURANCE,  5. 

Recovery  of  balance  due  on  salary. 
See  New  York  City,  5. 

Liability  of  wife  for  labor  and  materials  in  improving  her  land  —  promise 
of  payment  —  payments  on  running  account. 
See  Principal  and  Agent,  3. 

Ejectment  to  recover  possession  of  lands  conveyed  imder  void  tax  sale. 
See  Tax,  5. 

App.  Drsr.—  Vol.  CLXXVIH.        63 
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UQUOB  TAX  L4W. 

See  Intoxicating  Liquqbs. 

MANDAMUS. 

Coneervalian  Law  —  levv  and  aAUetum  of  num^e  expended  by  CaneereaHon 
Cemmieaion  in  fighUng  firee  —  mandamua  to  compel  euperviear  to  pay  oeer 
euch  moneye  to  Coneervation  Commieeion  —  conetUvHonal  law  —  parHea 
entitled  to  raiee  eonelUvlional  queetion.  Where  a  board  of  saperviaors  pro- 
oeediog  under  the  Ck^naervation  Law  has  levied  the  sum  claimed  b^  the 
Ck^naervatioii  Commuwioii  to  be  due  from  the  town  for  the  ezpenditureB 
made  by  the  Commission  in  fighting  fires  in  said  town,  and  sueh  money 
has  been  duly  ooUeoted  and  paid  over  to  the  miperviscNr,  he  may  be  com- 
pelled by  a  writ  of  peremptory  mandamus,  issued  on  the  appBcation  of 
the  Attomey-Ctonerai,  to  pay  over  saoh  moneys  to  the  Conservation 
Commission. 

A  constitutional  question  may  be  raised  only  by  a  person  whose  rights 
are  involved. 

The  supervisor  being  a  mere  eustodian  of  moneys  raised  in  regular  form 
for  a  particular  purpose,  has  no  authori^  to  question  the  propriety  or 
the  legality  of  the  expenditures  underlying  the  levy  and  ooUeotion  of 
the  taxes. 

Questions  as  to  the  liability  of  the  town  toit  expenditures  made  by  tiie 
Conservation  Commission  in  flghtins:  fires  should  have  been  raised  in 
connection  with  the  assessment  and  levy  of  the  tax.  Matter  of  Attorney 
General  v.  Taubenheimer,  321. 

Compelling  condemnation  proceedings  —  effort  to  purchase  easements 
prerequisite. 

See  Eminsnt  Domain,  1. 

When  not  prerequisite  to  action  to  recover  salary. 
See  Nbw  YOBK  City,  5. 

When  term  of  sheriff  chosen  at  special  election  begins  to  run. 
See  PuBUc  Officbb,  1. 

MA8T1B  AND  SIBTAIIT. 

1.  Pleading  —  action  againet  master  for  pereonal  injtariee  —  defense 
aUeaing  thai  Compeneation  Commieaion  hoe  disallowed  claim  —  demurrer. 
A  demurrer  to  a  separate  defense  contained  in  the  answer  of  an  emi^oyer 
sued  by  an  employee  for  personal  injuries  which  alleges  that  the  State 
Wcvkmen's  Compensation  Commission  has  determined  that  the  plain- 
tiff's claim  was  not  founded  upon  an  accident  and  was  disallowed  should 
be  sustained.     Naud  v.  King  aetring  Machine  Co,,  31. 

2.  Pleading  —  action  against  master  for  personal  injuries  —  defense 
alleging  thai  award  for  compensation  ww  made  to  plaintiff  —  demurrer.  A 
demurrer  to  a  separate  defense  of  an  employer  sued  by  an  employee  for 
personal  injuries  which  alleges  that  an  award  was  made  to  the  plaintiff 
pursuant  to  the  provisions  of  the  State  Workmen's  Compensation  Law 
which  the  defendiuit  stands  ready  and  willing  to  pay  should  be  overruled. 

But  on  overruling  the  demurrer  the  complaint  should  not  have  heea 
dismissed  but  the  ^aintiff  should  have  been  given  leave  to  withdraw  the 
demurrer  upon  paying  costs.    Corico  v.  Smith,  33. 

3.  Workmen* s  Compensation  Law^  Stats  of  New  Jersey  —  action  on  said 
statute  brought  in  courts  of  this  State  — failure  of  plaintiff  to  show  compliance 
wUh  foreign  statute  —  preliminary  determination  by  judge  of  Court  of  Common 
Pleas  of  New  Jersey  essentiaL  The  Workmen's  Compensation  Act  of  the 
State  of  New  Jersey,  which  confers  a  cause  of  action  for  the  death  of  an 
employee  who  duly  elects  to  take  under  said  statute  and  to  relinquish  his 
common-law  rights  and  any  other  statutory  rights  of  his  dependents  in  case 
of  his  death,  requires  the  claimant  in  a  death  case,  as  a  prerequisite  to  aotioa 
on  said  statute,  to  have  the  amount  of  the  weekly  indemnity  and  the  present 
value  thereof  first  determined  by  a  judge  of  the  Court  of  Common  Pleas  of 
the  State  of  New  Jersey.  Hence,  the  courts  of  this  State  will  not  entertain 
an  action  based  on  said  statute  where  it  is  brought  in  total  disre^[ard  of 
aJl  of  the  provisions  thereof  relating  to  a  preliminary  determination  by 
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a  judge  of  said  foreign  court  of  oontroveraies  respeoting  the  facts  and  the 

rig:ht  of  the  claimant  to  receive  a  gross  sum. 

It  9€ema,  moreover,  that  even  where  such  action  may  be  maintained  in  our 
courts,  the  plaintiff  must  show  that  he  is  a  pmon  who  wotdd  be  entitled 
to  administration  on  the  estate  of  the  decedent  in  New  Jersey.  Verdicchio 
V.  McNab  <fe  Harlin  Manvfacturing  Co,,  48. 

4.  Negligence  —  death  of  machinist  in  ic^making  plant  —  evidence  not 
jvLStifying  recovery.  Action  brought  under  the  Employers'  Liability  Act 
to  recover  for  the  death  of  a  person  employed  as  machinist  and  repairman 
in  an  ice-making  plant.  The  aecedent  who  had  undertaken  to  make  repairs 
to  certain  machinery  was  found  on  the  following  day  dead  and  frozen  at  the 
bottom  of  an  elevator  shaft.  There  was  evidence  that  some  of  his  bones 
were  broken  and  that  there  were  internal  injuries.  Evidence  examined, 
and  hdd,  insufficient  to  support  a  verdict  for  the  plaintiff  and  that  a  new 
trial  should  be  granted.     Meisaner  v.  Atlantic  Hygienic  Ice  Co.,  169. 

5.  Aseignment  of  claim  —  action  for  breach  of  contract  of  employment  ^— 
defense  — judgment  in  prior  action  by  assignee  of  claim  for  breach  oj  contract  — 
damages  —  enforcement  in  equity  of  partial  assigment  —  waiver  of  rule  that 
only  one  recovery  may  be  haa  on  same  cause  of  action.  Where,  in  an  action 
for  wrongful  dischargee,  it  appears  that  the  plaintiff  was  employed  for  a 
term  of  one  year  beginning  January  1,  1916,  at  a  stated  salary  per  week; 
that  he  commenced  work  on  January  seventeenth  and  after  about  three 
weeks  was  dischaiged;  that  on  February  fourteenth  he  made  an  assignment 
of  his  claim  for  damages  for  a  breach  of  the  defendant's  agreement "  coverinfi: 
ail  damages  which  have  accrued  to  me  or  may  accrue  up  to  March  6,  191^ 
reserving  to  myself  aJl  damages  which  may  accrue  after  said  date;  "  that  on 
February  twenty-fourth  the  assienee  brought  an  action  in  the  Municipal 
Ck>urt  against  the  defendant  in  which  the  pleadings  were  oral  and  in  which 
a  judgment  was  rendered  for  the  plaintiff,  and  thjEtt  the  defendant  had  no 
knowledge  or  means  of  knowing  that  the  assignment  was  a  partial  one,  said 
judgment  is  a  defense  in  the  present  action  and  the  complaint  should  be 
dismissed. 

A  plaintiff's  claim  in  an  action  for  wrongful  discharge  is  for  unliquidated 
damages  resulting  from  the  master's  breach  of  the  contract  of  emplo3nnent, 
and  so  far  as  regards  the  x>eriod  subsequent  to  the  dismissal  only  a  single 
cause  of  action  accrues,  althouc^h  compensation  is  payable  in  installments. 

It  a  servant  elects  to  sue  for  damages  for  a  breach  of  the  contract  prior  to 
the  expiration  of  the  term  of  employment,  he  may  recover  for  the  whole 
term. 

There  can  be  but  one  recovery  for  a  single  breach  of  a  contract. 

A  partv  cannot  split  a  single  cause  of  action  and  bring  several  actions  to 
recover  the  damages  flowing  therefrom.  Nor  can  he  sput  a  single  cause  of 
action  into  several  parts  and  by  assignment  give  the  right  to  others  to 
severally  sue  to  recover  their  part. 

While  a  court  of  equity  recognizes  and  enforces  a  partial  assignment,  it 
does  not  allow  the  recovery  of  a  partial  amount  in  favor  of  the  assignee 
in  one  suit  and  the  maintenance  of  another  action  by  the  assinior,  but 
insists  that  all  the  parties  interested  in  the  cause  of  action  must  be  before 
the  court  that  all  their  rights  may  be  adjusted  in  one  action. 

The  rule  that  where  one  suit  has  been  brought  and  recovery  had  for  a 
portion  of  the  claim,  a  subsequent  action  thereon  is  barred,  is  for  the  pro- 
tection of  the  debtor,  and  may  be  waived  by  him.  CarviU  v.  Mirror  FumSt 
Inc.,  644. 

6.  Negligence  —  injury  caused  by  sudden  starting  of  team  —  w?ien  servant 
not  engaged  in  master's  business.  Where  the  servant  of  the  defendant 
employed  to  drive  an  ice  wagon  stopped  and  picked  up  a  pail  which  had 
fallen  from  a  truck  driven  by  the  plaintiff  and  again  stopped  his  team  for 
the  purpose  of  allowing  the  plaintiff  to  reclaim  the  pail,  ne  was  not  at  the 
time  engaged  in  his  master  s  business,  and  hence,  where  the  defendant's 
servant  suddenly  started  his  team  with  the  result  that  the  plaintiff  was 
Btnick  and  injured  by  the  whiffletree,  the  defendant  is  not  liable,  for  the 
servant  was  acting  in  his  own  behalf  and  for  his  own  purposes.  Hume  v. 
E^,  652. 
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7.  Negligence  —  validity  of  release  from  liability  for  personal  injuria - 
want  of  consideration  —  when  void  as  against  vvblic  policy  —  when  reser 
executed  hy  express  company  cannot  be  invoked  by  railroad  cow-Bany.  I2 
a^eement  of  release  between  an  express  company  and  its  emploj«e  -pa- 
porting  to  hold  harmless  the  express  company  or  any  transportatKn  coh- 
panj  by  whom  or  by  whose  servant  said  employee  might  be  iiguTed,  void  u 
ag^nst  public  policy  for  want  of  consid^^^tion,  cannot  be  invoked  bja 
railroad  company  in  an  action  b^  said  employee  against  it  for  the  neglKm 
of  one  of  its  servants  in  so  handling  a  freight  truck  as  to  injure  the  emprnfc 
Kelly  V.  Central  Railroad  of  New  Jersey,  685. 

Action  for  services  —  examination  d  books  and  x>apera. 
See  Discovert. 

Strikes  and  boycotts  —  respective  rights  of  employers  and  employee 
See  Injunction,  2. 

Liability  of  municipal  employees  for  procuring  discluunge  of  suUxtiiiai? 
by  false  reports. 

See  Municipal. Corporation. 

Death  of  station  agent  while  crossing  tracks  —  contributory  ncgUgoce. 
See  Railroad,  2. 

MORTQAQX. 

1.  Foreclosure  —  receivership  datue,  when  binding  upon  tenant — ept^ 
not  bound  by  stich  clause  —  when  rents  coUecied  from  subtenants  ehowd  i 
paid  to  tenant  by  receiver,  A  provision  in  a  recorded  mortgage  on  real  estate 
which  entitles  the  mortgagee  to  an  appointment  of  a  receiver  of  the  r«nts  asd 
profits,  without  notice  ana  without  re^^ard  to  the  adequacy  of  the  secoritr  is 
case  of  default  by  the  mortgagor,  is  bmding  upon  a  subsequent  lessee  of'tbt 
premises,  as  he  took  his  lease  with  notice  of  said  pro\asion. 

Moreover,  the  tenant  takes  his  lease  subject  to  having  the  rents  of  Iss 
subtenants  impounded  by  a  receiver  in  case  of  a  foreclosure. 

But  such  receivership  clause  does  not  entitle  the  mortgagee  to  the  appoint- 
ment of  a  receiver  as  a  matter  of  right. 

Nothing  can  move  a  court  of  equity  to  action  except  equity  and  good 
conscience,  and  the  court  will  adjust  its  reli^  to  work  substantial  jostiee; 
hence,  where  it  appears  that  the  lease  was  made  in  good  faith,  and  not  for 
the  purpose  of  defeating  the  rights  of  the  mortgajgee,  and  the  lessee  has 
paid  the  rent  to  his  landlord,  the  mortgagor,  during  the  period  the  rent 
of  the  subtenants  had  accrued,  the  court  in  its  discretion  properlv  directed 
the  rents  of  the  subtenants  to  be  paid  to  the  tenant  wnen  oouected  br 
the  receiver.     Schwarz  v.  Alexander,  Wl. 

2.  Deduction  of  amount  of  mortgage  from  purchase  price  paid  hy  grantee  — 
assignment  of  bond  to  executors  to  secure  payment  of  debt  to  estate  —  when 
mortgagee  not  entitled  to  cancelUUion  of  m,ortgage  —  promise  to  pay  d^  tf 
another  founded  upon  vcUuable  consideration  —  when  mortgaqee  takes  svbjed 
to  such  promise.  Where  a  remainderman  entitled  to  lands  under  a  idB 
mortgaged  his  remainder  to  the  executors  to  secure  a  bond  held  by  them 
and  as  to  which  for  a  valuable  consideration  the  remainderman  had  a^'eed  to 
indemnify  and  hold  harmless  the  obligor  on  the  bond,  a  purchaser  of  the 
mortgaged  premises  who  paid  to  his  grantor,  the  remainaerman,  only  the 
difference  between  the  purchase  price  and  the  amount  of  the  mortgage  and 
who  took  subject  to  the  mortgage,  is  not  entitled  to  have  the  instrument 
canceled  or  to  a  decree  requiring  the  executors  to  collect  a  sum  due  to  the 
estate  from  the  mortgagor  by  means  of  his  personal  note  given  to  them, 
rather  than  bv  enforcing  the  bond  secured  by  the  mortgage,  which  bond  Uie 
executors  held  by  an  assignment. 

Such  a  decree  would  enable  the  mortgagee  and  his  assinis  to  acquire  the 
lands  for  less  than  the  purchase  price,  as  the  amount  of  the  mortg^e  debt 
had  been  deducted. 

The  mortgagee  has  no  standing  to  contend  that  there  was  no  privity 
between  the  mortgagor  and  the  ooligor  of  the  bond  or  the  executors,  for 
a  person  for  a  valuable  consideration  may  agree  to  pay  the  debt  of  another 
and  to  secure  such  payment  may  mortgage  his  lands.  People's  Trust  Co. 
V.  DoolitUe.  802. 
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3.  Agreement  by  owner  of  mortgage  thai  plaintiff  shall  have  secondary  interest 
therein  —  contract   construed  —  agreement   not   creating   trust   relationship  — 
extension  cf  time  of  payment  —  when  owner  of  secondary  rights  in  mortgage  not 
entiUed  to  maintain  foreclosure  —  receivership.    Where  the  defendant  insur- 
ance oompany  holding  a  bond  and  mortgage  by  assignment  agreed  with  the  - 
plaintiff  that  he    should  have  an  interest  in  the  mortgage  to  a  certain 
amount,  but  that  the  defendant  should  be  the  owner  of  the  balance  and  > 
that  its  ownership  was  to  be  superior  to  that  of  the  plaintiff,  as  if  the 
latter's  interest  were  a  junior  mortgage,  and  the  defendajit  was  entitled  to   ' 
satisfy  the  mortgage,  being  only  reqiured  to  account  to  the  plaintiff  for  his 
interest,  and  the  defendant  had  a  full  right  to  foreclose  in  case  of  default 
in  which  case  the  plaintiff  was  only  to  have  a  right  to  an  accounting  for  - 
moneys  received  in  excess  of   the    defendant's  interest   and  the  latter's    • 
rights  were  made  irrevocable,  there  was  no  trust  relationship  between  the 
parties,  and  hence  the   defendant  at  the  maturity  of  the  mortgage  had  a 
right  to  extend  the  time  of  payment  at  the  request  of  the  owner  of  the  equity 
of  redemption. 

Such  extension  of  time  did  not  give  the  plaintiff  the  rifi;ht  to  bring  a  suit  of 
foreclosure,  that  right  being  vested  solely  in  the  defendant. 

It  follows  that,  where  the  plaintiff  brought  an  unauthorized  suit  of  fore- 
closure, the  defendant  is  entitled  to  have  an  order  appointing  a  receiver 
vacated.     Clare  v.   New  York  Life  Insurance  Co,,  877. 

Foreclosure  subsequent  to  condemnation  proceedings  —  respective  rights 
of  mortgagor,  mortgagee  and  city. 
See  Eminent  Domain,  2. 

Rights  of  purchaser  in  good  faith  and  without  notice. 
See  Fraud,  2. 

Foreclosure  —  when  remainders  not  vested  —  distribution  of  surplus. 
See  Will,  4. 

MOTOR  VEHICLE. 

Indemnity  against  liability  for  injuries  by  automobile  —  poUcy  construed. 
See  Insubance,  1. 

Indemnity  against  theft  of  motor  cycle  —  construction  of  policy. 
See  Insurance,  6. 

Injury  to  motor  cyclist  at  grade  crossing  —  contributory  negligence. 
See  Railroad,  3. 

Injury  to  passenger  on  street  car  by  auto  truck  —  contributory  negligence. 
See  Railroad,  4. 

Injury  to  intending  passenger  while  within  eight  feet  of  car,  by  automobile. 
See  Railroad,  5. 

MUNICIPAL  CORPORATION. 

Master  and  servant  —  liability  of  municipal  employees  for  procuring  discharge 
of  subordinate  by  false  and  malicious  reports  to  superior  —  vrivUeged  communicor- 
lions  between  employee  and  superior  —  malice  —  pleading  —  complaint,  A 
supervising  employee,  acting  in  good  faith,  may  truthfuUv  report  to  his 
superior  the  acts,  delinquencies,  disqualifications  and  inefiadency  of  sub- 
ordinate employees  over  whom  he  is  charged  with  the  duty  of  supervision, 
and  thereby  procure  their  discharge,  without  liabiUty  to  the  discharged 
employee,  even  though  his  act  in  so  doing  was  promoted  by  ill-will,  enmity 
or  the  desire  to  secure  such  discharge,  for  the  reason  that  in  so  doing  he  is 
exeroising  a  legal  right  and  performing  his  legal  dutv. 

But  a  superior  employee  has  no  right  to  falsely,  without  regard  to  the  truth 
and  actuated  only  by  enmity  and  malice,  make  an  unjustified  and  malicious 
report  to  a  supenor  officer,  for  the  purpose  of  accomplishing  the  removal  of 
an  honest,  faithful  and  competent  employee,  who  stands  in  the  way  of 
*'  graft,"  and  he  is  liable  for  the  damages  occasioned  by  his  malicious,  false 
and  unjustified  act. 

The  privilege  of  making  known  to  a  superior  the  incompetence  of  a  sub- 
ordinate does  not  extend  or  protect  beyond  such  statements  as  are  made 
in  the  performance  of  duty,  believing  them  to  be  true,  and  for  words  not 
material  and  spoken  falsely  and  maliciously  an  action  will  lie. 
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The  presence  of  malioe  in  reporting  to  the  oommon  master  or  employer  b 
immatmal  providing  the  refwrting  employee  keeps  within  his  qualified 
legal  privilege  in  exerting  his  influence. 

Ck>mplaint  in  an  action  by  an  inspector  in  the  departmeat  of  w»ter  aiippij. 
gas  and  electricity  of  the  city  of  New  York  against  other  emjiloyees  of 
said  department  based  solelv  upon  intentional,  wrongful  and  Tn^liwMna 
acts  of  the  defendants,  resulting  in  damages  to  the  plaintiff,  depnviw 
him  of  his  lawful  employment  and  injuring  his  name  and  chazacter  ana 
reputation,  examined  and  held^  to  state  a  cause  of  action. 

No  rule  of  public  policy  prevents  the  maintenance  of  such  an  action  nor 
does  it  interfere  in  any  manner  with  the  right  of  a  superior  Bmj^yee  to 
truthfully  report  to  his  superior  or  the  common  employer  the  acts  of 
inefficiency  of  a  coemployee,  even  though  in  so  doing  he  is  ao^iated  bv 
ill-will  or  a  desire  to  procure  the  discharge  of  such  sulxuxiinate.  W&oif 
V.  Brwh,  698. 

Collection  of  moneys  froin  county  by  Conservation  Commission  for  fighting 
fires. 

See  Mandamus. 

Action  by  city  to  recover  amount  of  judgment  against  it  for  personal 
injuries  —  defect  in  street  caused  by  steam  company. 
See  Nbgugencs,  1. 

Duty  of  policeman  to  use  care  when  pursuing  automobile. 
See  Nbquoencx,  3. 

Liability  for  damages  for  injuries  resulting  from  snow  and  ioeu 
See  Nbgugencb,  4. 

Liability  of  town  for  injury  to  child. 
See  Negligence,  5. 

Injury  to  pedestrian  by  slipping  and  falling  on  icy  sidewalk. 
See  Negugence,  7. 

Ordinances  of  city  of.  Buffalo  requiring  protection  of  excavations. 
See  Negligence,  9. 

Authority  of  the  board  of  health  of  New  Rochelle. 
See  New  Rochelle,  City  op. 

Abrogation  of  contract. 

See  New  York  City,  3. 

Erection  of  elevated  viaduct  equivalent  to  change  of  street  grade. 
See  New  York  City,  4. 

Removal  of  county  officer  by  Governor  —  costs  of  defense. 
See  PuBUC  Oppicer,  2. 

Automobile  —  ordinance  requiring  machines  to  stop  within  eight  feet  of 
standing  street  car. 

See  Railroad,  4,  5. 

See  Corporation. 

NEGLIGENCE. 

1.  Municipal  corporations  —  action  by  city  to  recover  amount  of  judgment 
against  it  for  personal  injuries  —  defect  in  asphalted  street  caused  by  steam  — 
evidence  —  testimony  that  water  from  leaking  main  maintained  by  plaintiff 
came  in  contact  with  defendant's  steam  pipes.  In  an  action  in  which  the  dtv 
of  New  York  seeks  to  recover  the  amoimt  of  a  judgment  recovered  against  it 
for  personal  injuries  resulting  from  a  depression  m  a  street  causea  by  the 
softening  of  the  asphalt  by  steam  which  the  plaintiff  contends  escaped  from 
an  underground  steam  pipe  maintained  by  the  defendant,  it  was  error  to 
exclude  evidence  offerea  d^  the  defendant  to  show  that  the  steam  was 
caused  by  a  leak  in  the  plaintiff's  water  main  which  allowed  water  to  come 
in  contact  with  the  defendant's  steam  pipe,  thus  generating  the  steam 
which  caused  the  injury. 

It  was  also  error  to  exclude  evidence  that  an  excavation  made  by  the 
defendant  five  days  after  the  accident  showed  that  the  plaintiff's  main 
was  leaking,  for  the  elapse  of  five  days  was  not  sufficient  to  deprive  the 
tt^stiraony  of  value  as  evidence.  City  of  New  York  v.  New  York  Steam 
Co.,  79. 
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2.  Irawry  by  exploeum  of  9oda  waUr  boUU-^midmwB  rauing  mmUon  far 
jtary.  Aotion  to  reoover  for  penonal  injuries  oftiued  by  tlie  eKplodon  of  a 
Boda  water  bottle  purchased  from  the  defendant.  It  appeared  that  the 
defenduit  bought  empty  bottles  and  charged  them  in  its  factory  with 
soda  water  and  that  such  bottles  would  not  stand  more  than  fifty  pounds 
pressure,  and  that  as  a  matter  of  fact  there  were  from  ten  to  twelve  explosions 
a  week  m  the  defendant's  factory. 

On  all  the  evidence,  hdd,  that  it  was  error  for  the  court  to  dismiss  the 
complaint  at  tiie  dose  of  plaintiffs  case,  as  the  question  of  the  defendant's 
nfiSliS^iioe  should  have  been  submitted  to  the  jury.     Nolan  v.  Paeht  115. 

3.  Municipal  corporations  —  duty  of  moioreyetB  policeman  to  use  earo 
when  pttreuing  escaping  automohUe  —  injury  to  such  officer  by  colliding  with 
truck  —  evidence,  A  poHoe  officer  on  a  motorcycle  en^Hged  in  pursuit  of  an 
automobile,  the  operator  of  which  has  violated,  the  speM  reguiataons,  must 
use  ordinary  care,  although  the  speed  ordinances  do  not  apply  to  him  when 
in  the  performance  of  his  duty. 

Evidence  in  an  action  by  such  an  officer  for  personal  injuries  sustained  by 
colliding  with  defendant's  truck  at  a  crowded  street  junction  while  in 
pursuit  of  a  speeding  car  and  proceeding  at  niffht  at  the  rate  of  thirty-five 
miles  an  hour,  examined  and  hdd,  that  a  verdict  in  f^vor  of  the  plaintiff 
was  against  the  weight  of  the  evidence,  and  that  the  complaint  should  be 
dismissed.     Miner  v.  RembU  173. 

4.  Municipal  corporationB  —  liahUity  for  damages  for  personal  injuriee 
resulting  from  snoto  and  ice  on  sidewalks  —  rule  of  liability  of  larger  ciHes  in 
southern  part  of  Stale  not  applicable  to  small  municipaliiies  in  northern  part 
of  State  —  evidence.  The  nue  of  liability  of  luge  dties  in  the  southern 
part  of  the  State  for  damages  for  injuries  resulting  from  the  accumulation 
of  snow  and  ice  on  the  sidewalks  cannot  be  applied  to  small  municipalities 
in  the  northern  port  of  the  State  during  severe  winter  weather. 

In  an  action  against  a  village  situated  m  the  northern  part  of  the  State  for 
personsi  injuries  resulting  from  a  fall  on  a  sidewalk,  it  appeared  that  said 
walk  was  better  kept  than  others  in  the  village,  but  that  hard  snow  and 
ice  had  accumulated  during  severe  winter  weather,  to  a  depth  of  from  two 
to  five  inches,  so  that  the  center  of  the  walk  was  higher  than  at  the  edges. 
Evidence  examined,  and  held,  insufficient  to  estabHsh  the  negligence  of  the 
defendant.     Mitchell  v.  ViUage  (4  Dannemora^  239. 

5.  Municipal  corporations  —  liability  of  town  for  infury  to  minor  whUe 
walking  along  footpath  over  sandy  bank  adfoining  highway  ^^  evidence  of 
jnior  accident  at  same  place.  Where  in  an  action  against  a  town  for  personal 
mjuries,  it  appears  that  the  plaintiff,  a  boy  about  nine  years  of  sge,  m  order 
to  avoid  a  team  approaching  through  a  cut  in  a  sandy  country  road,  went 
upon  a  footpath  not  made  or  maintained  by  the  town,  which  was  about  three 
feet  wide  and  within  twelve  to  twenty-five  inches  of  the  sandy  bank  forming 
the  cut  into  the  road,  and  the  bank  gave  way,  it  was  reversible  error  to 
allow  a  witness  to  testify  that  at  the  same  place  about  ten  years  before 
the  present  accident,  in  the  winter  time  and  m  the  evening,  while  passing 
over  the  path,  which  was  covered  with  snow,  ice  and  slush,  she  sUppea 
off  the  bank  and  broke  her  shoulder. 

From  the  lapse  of  time  and  the  difference  in  the  circumstances,  such  evi- 
dence was  incompetent  to  show  the  dangerous  condition  of  the  footpath  or 
notice  to  the  town. 

Under  the  circumstances  shown,  the  town  cannot  be  held  to  have  been 
negligent.     Van  Buren  v.  Town  of  Bethlehem,  254. 

6.  Failure  of  hospital  attendants  to  guard  agaifut  suicide  of  patient  — 
evidence  raising  question  for  jury  —  duties  of  private  hospital  corporation  and 
attendants  — failure  to  prove  whether  hospitid  was  operoied  by  corporation  or 
hy  individual  defendant.  Action  sgainst  an  incorporated  hospital  and  an 
individual  as  codefendants  to  recover  for  the  death  of  a  patient  who  was 
being  treated  for  alcoholism  and  who  committed  suicide  by  making  the  glass 
of  a  lavatory  window  and  leaj>in|g  therefrom.  There  was  no  eviaenoe  that 
the  decedent  had  exhibited  mdioations  of  suicidal  mania,  but  there  was 
evidence  to  the  effect  that  he  suffered  from  an  alcoholic  delusion  that  he 
was  threatened  with  bodily  injuries  ftrom  an  imaginary  foe  from  whom  he 
had  an  impulse  to  escape.    Evidence  examined,  and  had,  to  raise  a  question 
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for  the  jury  as  to  whether  the  physiciaa  or  nurse  in  attendance  should  not. 
in  the  exercise  of  the  requisite  skill  and  oare,  have  f oreseoi  the  easoalty  sod 
have  protected  the  decedent  from  the  un^piarded  window  ia  the  bathroom. 

It  is  the  duty  of  the  owner  of  a  sanatorium  conducted  for  private  gain  to 
use  reasonable  care  and  dihgenoe  not  only  in  treating  but  in  safegiurdliig 
a  patient,  measured  by  the  capacity  of  the  patient  to  provide  for  his  ova 
safety.  And  to  this  end  physicians  and  nurses  possessing  reasonable  leaia- 
ing  and  skill  such  as  is  onunarily  possessed  by  persons  similarly  engaged 
must  be  employed,  and  they  must  act  with  reasonable  care  and  dili^ee. 

A  verdict  for  the  plaintiff  against  both  the  corporation  and  the  individual 
defendant  will  be  reversed,  however,  where  there  was  no  evidence  npoa 
which  the  jury  could  base  a  findinfi[  that  the  hospital  was  operated  by  tbe 
corporation  and  bv  the  individual  defendant  jointly  as  master  ci  the  neg^ 
gent  servant.     Robertson  v.  Towns  Hospitcd,  285. 

7.  Municipal  corporations  —  injury  to  pedestrian  by  slipping  and  faBin§ 
upon  icy  sidetvalk  —  evidence.  In  an  action  against  a  city  to  recover  for 
personal  injuries  sustained  on  a  certain  date  by  sUpping  and  falling  npoo 
ice  upon  a  sidewalk,  plaintiff's  evidence  tended  to  snow  that  the  ioe  at  the 
place  where  she  fell  was  from  one  to  two  inches  in  thickness,  very  hazti, 
rough,  uneven  and  that  one  witness  had  slipped  upon  it  four  days  before,  and 
it  had  impressed  others  as  being  dangerous.  The  defendant  called  no  wit- 
nesses except  the  government  weather  observer  and  relied  upon  his  record 
as  showing  that  the  icy  condition  was  produced  by  alternate  rain,  snow, 
thawing  and  freezing  on  the  two  days  preceding  the  accident. 

Hdd,  on  all  the  evidence,  that  a  judgment  in  favor  of  the  plaintifr  should  he 
affirmed.     Johnson  v.  City  of  Buffalo,  295. 

8.  Injury  by  steam  shovel  —  alleged  intoxication  of  operaiar  —  evidence 
not  justifying  recovery.  Action  to  recover  for  personal  injuries  caused  by 
the  operation  of  a  steam  shovel,  the  defendant  s  liability  beinfi:  predicated 
upon  the  intoxication  of  the  employee  who  was  operating  the  machine 
Evidence  examined,  and  held,  that  a  judgment  for  the  plaintiff  should  be 
reversed  because  plaintiff's  evidence  as  to  the  intoxicated  condition  of  the 
defendant's  servant  was  inherently  improbable  and  unworthy  of  credena 
and  because  the  evidence  to  the  contrary  was  overwhelming.  Garno  t. 
Burgard,  302. 

9.  Personal  injuHes  caused  by  exeavation — failure  to  provide  laierd 
support  —  evidence  justifying  recovery  —  municipal  corporaiions  —  ardinancn 
of  city  of  Buffalo  requiring  protection  of  excavation  by  sheelpUing  —  c4fmmo»' 
law  rights  of  IcUercd  support  —  when  landowner  cannot  escape  liability  fey 
employing  independent  contractor  —  tenarU  may  recover  damages  restMna 
from  failure  to  provide  lateral  support.  Action  to  recover  damages  for  personal 
m Junes.  The  defendant,  a  landowner  in  the  city  of  Buffalo,  was  engaged 
in  the  construction  of  a  theatre  and  had  excavated  over  eleven  feet  po^ 
pendicularly  below  the  curb  Une  on  the  boundaries  of  its  lot  adjacent  to  a 
cement  sidewalk  which  gave  access  to  premises  of  which  the  plaintiff  was  a 
tenant.  Although  the  ordinances  of  the  city  of  Buffalo  require  any  person 
intending  to  excavate  to  notify  the  owner  of  adjoining  premises  and  also 
to  support  the  adjoining  land  with  sheetpiling  where  the  excavation  goes  to 
a  greater  depth  than  four  feet,  neither  the  defendant  nor  its  contractor  had 
in  any  way  complied  with  these  ordinances  with  the  result  that,  while  the 
plaintiff  was  passing  over  the  cement  walk,  it  gave  way  owing  to  a  cave-in 
underneath  the  walk  of  the  soil  adjacent  to  the  excavation  into  the  excavar 
tion  caused  by  prior  heavy  rains,  and  she  fell  into  the  excavation.  Evidence 
examined,  and  held,  sufficient  to  clukrge  the  defendant  and  its  contractor, 
as  codefendant,  with  sufficient  notice  of  the  dangerous  condition  of  the 
excavation  and  that  they  should  have  taken  means  to  avert  the  dang«r 
if  they  had  exercised  reasonable  care  so  that  defendant's  negligence  was 
properly  submitted  to  the  jury.  . 

In  such  action  it  was  proper  to  charge  in  substance  that  the  jury  mi^W 
base  the  defendants*  negligence  upon  their  failure  to  protect  the  excavataon 
with  sheetpiling  as  required  by  tne  municipal  ordinance. 

However,  even  if  it  were  error  to  receive  said  ordinance  in  evidence,  a 
verdict  for  the  plaintiff  was  justified  by  the  other  evidence. 
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The  plaintiff  as  tenant  of  the  adjoining  building  had  a  right  of  lateral 
support,  and  under  the  circumstances  the  defendants  may  be  held  liable 
for  their  failure  to  furnish  such  support. 

It  aeemsy  that  the  right  of  lateral  support  does  not  include  the  right  of  the 
support  of  an  adjoining  buUdinc:  which  increases  the  lateral  thrust,  which 
latter  right  can  only  be  acquired  in  this  State  by  grant  or  covenant,  express 
or  implied,  although  in  England  it  may  be  acquired  by  prescription. 

By  common  law  a  landowner  who  by  excavating  removes  the  lateral 
support  from  adjoining:  land  takes  the  nsk  of  resultmg  damages  however 
careful  he  may  be,  and  he  cannot,  by  delegating  the  work  of  excavation  to 
another,  escape  liability  for  such  diunages. 

The  plaintiff  as  tenant  of  the  adjoining  building  and  having  right  of  access 
thereto  over  the  cement  sidewalk  is  entitled,  personally,  to  recover  damages, 
which  are  not  confined  to  those  suffered  by  her  landlord. 

Although  at  common  law  in  the  absence  of  a  covenant  there  is  no  ri^ht 
of  lateral  sui>port  where  an  increased  weight  is  placed  upon  the  soil  by  build- 
ings, there  is  a  right  of  lateral  support  for  tne  additional  burden  imposed 
by  a  small  sidewalk  and  by  the  weight  of  a  human  being  walking  thereon. 

The  common  council  of  the  city  of  Buffalo  were  authorized  to  enact  as  a 
valid  regulation  the  ordinance  requiring  such  excavations  to  be  guarded 
by  sheetpiling.  This,  under,  subm vision  5  of  section  17  of  the  charter 
empowering  it  to  prescribe  p^eneral  regulations  for  the  erection  of  all  build- 
ings, and  also  under  subdivision  11  of  section  17,  the  general  wdfare  clause 
conferring  police  powers.  Such  ordinance  did  not  attempt  to  abrogate 
a  settled  rule  of  the  common  law  but  on  the  contrary  to  enforce  such  rule. 
Bergen  v.  Morton  Amusement  Co,^  Inc.,  400. 

10.  Real  jjroperty  —  liability  of  owner  for  injuries  resulting  from  failure 
to' protect  foundation  exposed  oy  excavation  —  sale  of  hou^e  to  wrecking  com^ 
pany  —  conveyance  not  recorded  until  after  accident.  Where  a  building  and 
Its  foundations  abutting  upon  a  public  street  have  been  put  in  a  dangerous 
condition  by  reason  of  a  deep  excavation  made  for  the  purpose  of  lowering 
the  street  grade  to  pass  under  a  bridgfe,  the  owner  does  not  escape  liability 
for  injuries  to  a  pedestrian  who,  while  lawfully  upon  the  sidewalk,  was 
struck  by  a  stone  which  foil  from  the  foundation,  merely  because  after  the 
excavation  he  has  sold  the  building  to  a  wrecking  company  so  as  to  con- 
stitute a  legal  severance  of  the  building  from  the  land. 

Qucere,  as  to  whether  the  liability  would  exist  if  the  menace  from  the 
bunding  began  after  such  legal  severance  from  the  land. 

Likewise,  the  owner  of  an  undivided  interest  in  the  land  does  not  escape 
liabihty  by  a  deed  executed  before,  but  not  recorded  until  after,  the  accident. 
KeUy  V.  Washburn,  664. 

11.  Liability  of  orvkan  asylum  for  negligence  resulting  in  choice  of  incom* 
petentj  unskillful  ana  careless  servants  —  trial  —  failure  of  counsel  in  opening 
to  refer  to  essential  allegations  of  com'plaint  —  erroneous  nonsuit.  The  geneorai 
principle  protecting  public  institutions  such  as  orphan  asylums  from  lia- 
oility  in  actions  for  negligence  does  not  include  their  n^figence  resulting 
in  the  choice  of  incompetent,  unskillful  and  careless  servants. 

The  fact  that  in  an  action  against  such  an  institution  the  counsel  for  the 
plaintiff  in  his  opening  omitted  to  refer  to  allegations  that  the  defendant 
in  disregard  of  its  duties  negligently,  carelessly  and  recklessly  hired  and 
furnished  to  the  plaintiff  incompetent,  unskillful  and  careless  superin- 
tendents, ap:ents,  teachers,  guides  and  employees  and  that  plaintiff's  injuries 
were  sustained  by  reason  of  such  neghgence,  recklessness  and  wron^ul 
conduct  of  the  defendant,  does  not  warrant  the  dismissal  of  the  complaint. 

But,  it  seems  that,  if  counsel  had  stated  that  he  had  abandoned  said 
charge  or  had  admitted  that  he  could  not  establish  it  or  if  such  change 
of  attitude  had  been  elicited  by  inquiry  of  the  court  or  of  his  opponent 
or  in  consequence  of  the  affirmative  assumption  of  the  latter,  tnen  the 
complaint  might  properly  have  been  disnussed.  Goodman  v.  Brooklyn 
Hebrew  Orphan  Asylum,  682. 

Motor  vehicle  —  collision  on  highway  —  joint  tort  feasors.  Sanford  v. 
Brady,  939.  -*       ^ 


Failure  of  party  to  read  paper  before  signing  —  fraud. 
See  Contract,  5. 
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Failure  of  oorporation  to  audit  oanoeled  ebodkB. 
See  Cobporahon,  3. 

See  Mastbb  and  Sbbvant,  1-^  6,  7. 
See  Railboad,  1-5. 

HSOOTIABLI  INSTEUMIIITS. 

See  BiLLB  AND  NOTBB. 

NEW  BOCHILLS,  CITT  OF. 

Municipal  corporatiane  —  atUhoriiy  cf  board  cf  health  to  maintain 
Jot  violation  of  ordinance  —  power  ofooard  to  enlarge  ite  own  jMnoere  —  ocftn ' 
in  City  Court  —  demurrer  —  moHon  to  diemiee.    A  dty  board  of  healdi  kk  > 
authority  to  biioff  an  action  except  such  as  may  be  oonf erred  by  ststilL  !■ 

Section  383,  subdivision  2,  of  the  charter  of  the  city  of  New  RocMt  i 
authoriasinff  the  board  of  health  **  to  abate  all  nuisanoes  detzimaital  ^ : 
the  public  nealth  or  dangerous  to  human  life,  by  action  at  law  or  in  ems^  \ 
in  the  name  of  the  city?'  does  not  authorise  an  aotioii  by  said  board  fa  ^ 
a  penalty  tox  violation  of  an  ordinance. 

A  board  of  health  cannot  enlarge  its  own  powers  to  hnng  actians  lif  i 
provision  in  the  local  sanitary  code. 

In  an  action  by  the  board  of  health  brought  in  the  City  Court  objeetioatf 
to  the  power  to  bring  such  action  cannot  be  taken  by  demoirar,  suds 
property  raised  by  a  motion  to  dismiss  at  the  close  of  the  evidenoeu  Betti 
ef  HeaUh  of  New  RochOle  v.  FeanM,  714. 

NSW  TOBK  CITT. 

1.  Street  opening  —  amendmenl  to  ekarier  allovnng  interest  an  anDorde  k 
unknown  owners  ia  retroaetioe  —  claimant  to  etuh  award  entitled  to  inteni 
although  condemnation  was  instituted  prior  to  amendment.  Chapter  466  of 
the  Laws  of  1901,  which  amended  section  1002  of  the  charter  of  the  dtj  of 
New  York  relating  to  the  condemnation  of  lands  for  street  openings  in  mi 
oify,  by  providing  that  on  default  of  pajrment  of  awards  made  to  nnknovs 
owners  tne  dty  uiall  remain  liable  for  such  awards  deposited  wilii  it  witi 
*'  interest  thereon  from  a  day  one  year  after  the  date  upon  which  Ui^  vested 
in  The  City  of  New  York  to  the  person  or  i>er8ons  wno  may  thereafter  fce 
found  entitled  to  the  same,"  is  retroactive  and  applicable  to  condenmatioB 
proceedings  which  were  instituted  before  the  amendment  went  into  effect 
Hence  where  a  person  established  his  right  to  an  award  made  to  unknovs 
owners  he  is  entitied  to  interest  according  to  the  terms  of  said  amendmeot 
Matter  of  Baker,  1. 

2.  Municipal  eorporatione  —  violation  of  Sanitary  Code  —  evidence— 
jurisdiction  —  transfer  of  coue  to  Court  of  Special  Sessions  —  Inferior  Crimied 
Courts  Act,  section  44,  as  amended,  construed.  Prosecution  of  a  defendant 
for  the  violation  of  section  124  of  the  Sanitary  Code  <tf  the  dty  of  Netr 
York.    Evidence  examined,  and  held,  sufBlaient  to  justify  a  conviction. 

Where  in  such  a  case  it  appears  that  the  magistrate  before  whom  the 
defendant  was  first  arraigned  cud  not  undertake  to  hold  a  Court  of  Special 
Sessions,  but  sat  merely  as  a  committing  magistrate,  and  as  such  held 
the  accused  to  answer  under  section  208  of  the  Code  of  Criminal  Prooedaie. 
it  was  unnecessary  for  said  magistrate  in  order  to  transfer  jurisdiction  to 
the  Court  of  Special  Sessions  to  make  an  order  remitting  the  case  for  trial 
to  said  court,  as  provided  by  section  44  of  the  Inferior  Criminal  Courts  Act 
of  the  City  of  New  York  as  added  by  chapter  531  of  the  Laws  of  1915. 
Said  section  has  no  application  when  the  magistrate  merely  sits  as  a  com- 
mitting magistrate. 

A  city  magistrate,  merely  because  under  certain  circumstances  he  may 
become  a  Court  of  Spedal  Sessions,  does  not  thereby  lose  his  power  and 
authority  as  a  committing  magistrate,  and  when  he  sits  as  such  his  juris- 
diction, power  and  duty  are  prescribed  by  chapter  7  of  the  Code  of  Criminal 
Procedure,  section  188  et  seq. 

If  a  single  maeistrate  enters  upon  a  trial  as  a  Court  of  Special  Sessions, 
under  section  44  of  the  Inferior  Criminal  Courts  Act,  as  amended,  and 
after  so  doing  sees  fit  for  any  of  the  reasons  stated  in  that  section  to  remit 
the  trial  to  another  Court  of  Special  Sessions,  whether  held  by  one  ma^ 
trate  or  by  three  justices,  he  must  make  an  order  to  that  effect  in  order  to 
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confer  jurisdiction  upon  the  court  to  which  the  case  is  remitted  to  proceed 

with  the  trial  thereof. 

If,  however,  a  city  mag^istrate  before  whom  a  complaint  is  made  does  not 
undertake  to  hold  a  Court  of  Special  Sessions,  but  sits  merely  as  a  oom- 
mittinc:  mafi:istrate,  his  powers  and  duties  are  prescribed  bv  the  Code  of 
Criminal  Procedure,  and  it  is  sufficient  that  he  hold  the  defendant  to  answer. 
Thereupon  the  Court  of  Special  Sessions,  composed  of  three  justices,  will, 
upon  information  filed,  and  in  a  proper  case,  have  jurisdiction  to  try  the 
aooused,  or,  if  the  crime  charg^ed  be  not  triable  before  the  Court  of  Special 
Sessions,  the  accused  may  be  tried  upon  indictment.     People  v.  SeUaro,  27. 

3.  Evidence  —  investigation  of  municipal  department  under  section  119 
of  the  charter  cf  the  city  of  New  York  —  abrogation  of  municipal  contract  — 
question  as  to. financial  condition  of  incorporated  contractor  —  refusal  of  witness 
to  answer  —  contempt  —  refusal  to  ohey^  subpcena  duces  tecum  —  practice. 
Where  in  an  examination  mto  the  administration  of  the  office  of  the  com- 
Doissioner  of  the  department  of  water  supplv,  g;as  and  electricity  in  the 
city  of  New  York,  pursuant  to  section  119  of  the  charter,  it  is  a  (question 
whether  the  commissioner  was  guilty  of  acts  "  contrary  to  the  interests 
of  the  City  of  New  York"  in  declaring  a  municipal  contract  abandoned 
and  terminated,  an  officer  of  the  corporation  with  which  the  contract  was 
made  when  called  as  a  witness  is  not  entitled  to  refuse  to  answer  questions 
bearing:  upon  the  financial  condition  of  his  company  and  its  abiUty  to  perform 
the  contract  upon  the  theory  that  the  evidence  calls  for  the  disclosure  of 
business  secrets. 

Such  testimony  is  not  irrelevant  upon  the  ground  that  the  only  question 
involved  is  the  good  faith  of  the  commissioner,  for,  while  the  commissioner 
is  personally  interested  in  the  outcome  of  the  investigation,  the  interests  of 
the  taxpayers  of  the  city  are  equally  involved. 

Neither  is  such  witness  excused  for  failing  to  obey  a  subpoena  to  produce 
the  corporation's  books  and  papers  on  such  investigation. 
'  Although  such  witness  was  properly  adjudged  to  be  guilty  of  contempt, 
and  a  decision  to  that  e£Fect  n&s  been  ^janted  by  the  court,  it  is  irregular 
to  commit  the  witness  for  contempt  without  entering  the  order,  when  on 
subsequently  appearing  in  the  investigation  he  persisted  in  a  refusal  to 
testify.  Hence  a  commitment  issued  under  sucn  circumstances  without 
notice  will  be  vacated  and  the  matter  remitted  to  the  Special  Term  for 
the  entry  of  the  proper  order.     Matter  of  Wallstein,  140. 

4.  Municipal  corporations  —  erection  of  elevated  viaduct  equivalent  to 
change  of  street  grade  —  statutory  right  of  cumtting  owner  to  damages.  Where 
an  elevated  viaduct  supported  upon  columns  was  erected  over  a  street  in  the 
dty  of  New  York  for  use  by  the  general  public  as  a  means  of  travel  there  was. 
legally,  a  change  of  grade,  although  the  street  below  was  left  at  its  original 
grade. 

In  the  absence  of  statute  giving  a  right  thereto,  no  damage  can  be  recovered 
by  an  abuttinfif  owner  because  of  such  change  of  ^[rade. 

But  when  tne  city  of  New  York  erected  said  viaduct  over  One  Hundred 
and  Fifty-fifth  street,  pursuant  to  the  authority  of  chapter  576  of  the  Laws 
<rf  1887,  which  viaduct  was  accepted  by  the  city  as  completed  in  1893,  there 
was  a  statute  in  force  (Laws  of  1882,  chap.  410,  §  873)  which  required 
the  board  of  assessors  to  estimate  the  loss  and  damage  which  each  owner 
might  sustain  by  reason  of  such  change  in  grade  and  to  make  a  just  and 
equitable  award  of  the  amount  of  such  damage. 

Hence,  there  being  no  limitation  as  to  the  time  within  which  the  board 
must  act,  and  as  section  951  of  the  New  York  charter,  as  amended,  pro- 
vides that  all  cases  where  a  change  of  grade  has  been  made  prior  to  said 
act  shall  be  governed  by  the  laws  in  force  at  the  time  such  change  of  grade 
was  completed  and  accepted  by  the  city  authorities,  an  abutting  owner  is 
entitled  to  a  determination  of  his  claim  for  damages  resulting  from  the 
erection  of  said  viaduct,  and,  on  certiorari  brought  for  that  purpose,  the 
court  will  direct  the  board  of  assessors  to  hear  and  determine  the  daim 
upon  the  merits. 

The  city  having  first  resisted  the  claim  for  damages  upon  the  theory  that 
there  was  a  change  of  grade  oa  the  erection  of  saia  structure,  cannot  after- 
wards, in  order  to  defeat  the  claim,  take  the  position  l^t  there  was  no 
change  of  grade.      People  ex  reL  Crane  v.  Ormond,  151. 
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5.  Police  officers  —  increaeed  salary  after  promotion  dates  from  anntDosarf 
of  appointment  for  probationary  service  —  action  by  police  officer  to  recover 
balance  due  —  limitation  of  action  —  New  York  charter,  section  302,  con- 
strued —  def ernes  —  acceptance  of  saUxry  —  accord  and  salisfaction  —  mta- 
damus  not  prerequisite  to  action  — failure  of  civil  service  commission  to  certify 
patrolman's  name.  When  seotioii  284  of  the  charts  of  the  city  of  New 
York  was  amended  by  chapter  278  of  the  Laws  of  1907,  providing  that  ser\n« 
on  the  polioe  force  of  said  cit^  duriog  the  period  of  probation  und^'  the 
rules  of  the  municipal  civil  service  commission  shall  be  deemed  to  be  serviee 
in  the  imiformed  force  if  succeeded  bv  a  p«*manent  appointment,  the 
advancement  of  a  patrolman  who  has  been  appointed  permanently  after 
serving  his  period  of  probation  should  occur  each  year  on  the  anniva-sarr 
or  semi-anniversary  of  his  probationary  appointment,  and  not  on  the 
anniversary  or  semi-anniversary  of  his  permanent  appointment. 

Hence  such  patrolman,  having  been  successively  promoted,  was  eititled 
automaticaIl3r  to  the  increase  of  salary  on  the  anniversaries  of  the  date 
of  his  probationary  appointment;  and  where  by  error  his  increased  salaries 
have  been  paid  only  from  the  later  anniversaries,  he  is  entitled  to  recover 
the  difference  from  the  city. 

The  two  years'  Statute  of  Limitations  contained  in  section  302  of  the  dty 
charter  does  not  relate  to  such  action,  but,  on  the  contrary,  relates  only 
to  suits  by  police  officers  concerning  disciplinary  fines  and  punishments. 
The  six  years'  Statute  of  Limitations  is  the  only  statute  skffecting^  said 
action. 

The  plaintiff,  by  accepting  his  salary  under  the  erroneous  ruling  that  ike 
increase  was  to  date  from  the  anniversaries  of  his  permanent  appointment, 
did  not  waive  his  claim  against  the  dty  for  the  balance  legally  due. 

Nor  did  the  acceptance  of  said  salary  amount  to  an  accord  and  satisfaction. 

It  is  no  defense  to  said  action  that  the  plaintiff  did  not  invoke  the  writ  of 
mandamus  to  compel  the  poUce  commissioner  to  place  his  name  on  the 
payroll  at  the  proper  rate. 

Nor  is  it  a  defense  that  the  civil  service  commission  never  certified  any  list 
containing  the  plaintiff's  name,  for  the  fact  that  the  plaintiff  was  reguiariy 
advanced  by  the  police  commissioner,  after  examination  for  promotion, 
establishes  his  efficiency  and  good  conduct. 

Nor  is  it  a  defense  that  no  appropriation  was  made  to  pay  the  compensation 
of  the  plaintiff  at  the  legal  rate,  as  he  was  entitled  thereto  by  the  speeifio 
terms  of  the  statute.     O  Connor  v.  City  of  New  York,  550. 

6,  Public  health  —  municipal  corporations  —  Sanitary  Code  —  invalid  pro- 
vision that  owners  of  proprietary  medicines  shall  register  ingredierUs  with  board 
of  health  —  ordinance  not  ratified  by  Legislature  —  power  of  court  to  prote^ 
trade  secret  —  regulation  requiring  person  to  awe  evidence  against  himself  far 
use  in  criminal  proceeding  —  police  power,  while  the  department  of  health 
of  the  city  of  New  York  has  power  to  enact  a  sanitary  code,  regulations  made 
by  it  are  open  to  attack  on  the  ground  of  unreasonableness  if  they  have  not 
been  specifically  ratified  by  the  L^slature.  But  a  regulation  enacted  by 
the  Legislature,  or  specificallv  ratified  by  it  after  enactment  by  the  board 
of  health,  cannot  be  attacked  upon  the  ground  aforesaid. 

Section  117  of  the  Sanitary  Code  adopted  by  the  board  of  health  of  the 
city  of  New  York  and  not  ratified  by  the  Legislature,  which  in  effect 
requires  manufacturers  of  proprietary  or  patent  medicines  either  to  print 
the  formula  of  the  medicine  upon  the  package,  or,  if  not  so  printed,  to 
register  the  ingredients  in  the  department  of  health  where  the  informa- 
tion is  to  be  regarded  as  confidential  and  not  open  to  inspection  by  the  public 
or  any  persons  other  than  the  official  custooian  of  said  records  and  such 
persons  as  may  be  authorized  by  law  to  inspect  the  same,  is  invahd  upon 
the  groimd  of  unreasonableness. 

This,  because  the  formula  when  kept  as  a  trade  secret  is  property  which, 
in  a  proper  case,  may  be  protected  by  the  court  against  an  unaiuthorized 
disclosure,  which  is  possible  under  the  provisions  of  said  Sanicary  Code, 

It  seems,  however,  that  it  is  not  a  valid  objection  to  a  law  or  ordinance 
properly  within  the  scope  of  police  power  that  its  enforcement  may  inci- 
dentally injure  or  destroy  a  profitable  business. 

The  court  may  declare  saia  ordinance  invaUd  although  it  relates  only  to 
the  sale  of  medicines  within  the  dty  of  New  York  so  that  the  proprietors  of 
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suoh  medicines  can  deal  freely  elsewhere,  for  they  are  entitled  to  proteo- 

tdon  against  even  a  partial  int^erenoe  with  their  business  if  unlawfully 

threatened. 

As  the  purpose  of  said  ordinance  is  to  secure  information  upon  which  to 
hase  prosecutions  for  violations  of  the  law  forbidding  the  sale  of  certain 
babit-forming  drugs,  it  is  also  invalid  upon  the  ^ound  that  it  requires  a 
person  to  furnish  evidence  afi:ainst  himself  for  use  in  a  criminal  prosecution, 
It  being  admitted  that,  in  the  case  at  bar,  the  medicines  of  the  plaintiffs 
contain  no  such  ingredients  in  unlawful  quantities. 

The  ordinance  may  be  declared  invahd  upon  the  ^und  aforesaid  even 
though  some  of  the  owners  of  the  proprietiury  medicines  are  corporations. 
FoxLgera  &  Co.^  Inc.,  v.  CUy  of  New  York^  824. 

Salary  of  clerk.     McLoughlin  v.  CUy  of  New  York,  884. 

Dismissal  of  policeman. 
See  Certiorari. 

Street  opening  —  deduction  ftwm  award  of  benefits  —  rights  of  mortgagor, 
mortgagee  and  city. 

See  Eminent  Domain,  2. 

Easements  of  riparian  owners  in  lands  formerly  under  water  —  respective 
rights  of  city  and  owners. 

See  Real  Property,  4. 

NEW  TRIAL. 

Newly^iacouered  evidence  —  condition  that  vlaintiff  he  allowed  to  read 
testimony  of  witness  on  prior  trial  —  right  of  defendant  to  offer  impeaching 
statements  or  affidavits  withoiU  laying  foundation  therefor.  On  a  motion  by  the 
defendant  in  an  action  for  personal  mjuries  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence,  the  court  may  impose  as  a  condition  that  the 
plaintiff  may  read  on  the  new  trial  the  testimony  given  by  one  of  its  wit- 
nesses at  the  first  trial,  where  such  witness,  now  in  a  foreign  State,  has  made 
an  affidavit  to  the  effect  that  he  knowingly  committed  perjury  on  the  first 
trial  at  the  instigation  of  plaintiff's  attorney,  and  is  also  under  pressure 
of  indictment  procured  by  the  defendant,  by  whom  his  family  has  been 
supported  for  several  months;  but  the  defendant,  if  the  plaintiff  reads  such 
testimony,  should  be  allowed  to  offer  impeaching  statements  or  affidavits 
without  laying  the  foundation  therefor  by  previous  questions  to  the  witness. 

In  this  way  the  jury  may  hear  the  evidence  as  already  given,  together  with 
the  impeaching  evidence,  and  so  decide  where  the  truth  lies.  Fried  v* 
New  York,  New  Haven  &  H.  R.  R.  Co.,  309. 

PARENT  AND  CHILD. 

Respective  rights  of  parents  to  custody  after  divorce. 
See  Husband  and  Wife,  2. 

PARTNERSHIP. 

pissoluiion  —  partnership  at  toill  —  joint  adventure  to  accomplish  specified 
object  —  when  joint  adventurers  cannot  terminate  agreement  and  exclude 
fellow-adventurer  —  accomplishment  of  enterpise.  Where  a  partnership 
is  not  limited  as  to  time  and  there  is  nothing  to  show  the  intention  of  the 
parties  as  to  its  duration,  it  is  a  partnership  at  will  and  may  be  terminated 
at  any  time  at  the  option  of  a  partner. 

But  where  a  partnership,  or  joint  adventure,  has  for  its  object  the  com- 
pletion of  a  specified  piece  of  work,  or  the  effecting  of  a  specified  result. 
It  will  be  presumed  that  the  parties  intended  the  relation  to  continue  until 
the  object  has  been  accomplished,  and  until  that  time  arrives  one  partner 
cannot  terminate  the  partnership  and  continue  the  enterprise  for  his  own 
benefit. 

Such  partnership  or  joint  adventure  for  the  achievement  of  a  specified 
reault  can  only  be  terminated  by  the  consent  of  aJl  the  partners  interested. 

Action  by  a  testamentary  trustee  for  an  accountincf  as  to  a  share  of  com- 
missions alleged  to  he  due  to  his  testator  who,  witti  the  defendants,  had 
embarked  in  a  joint  adventure  to  find  a  purchaser  for  a  manufacturing 
plant  under  an  agreement  to  divide  the  commissions  earned.  Evidence 
examined,  and  held,  that  as  the  joint  adventure  was  entered  into  for  the 
acoompUshment  of  the  purpose  aforesaid  and  as  that  result  had  actually 
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been  achieved  by  the  testator's  partners,  their  attempt  to  repudiate  the 
agreement  and  to  deprive  him  or  his  share  of  the  profits  was  ineffeetive 
and  they  should  be  required  to  aoeoimt. 

Said  joint  adventure  cannot  be  said  to  have  been  impossible  of  aocomplisb- 
ment  so  as  to  end  the  partnership  when  as  a  matter  of  fact  tiie  object  was 
accomphshed.     Hardin  v.  RMnaon,  724. 

Agreement  to  repurchase  bonds  sold  to  customer. 
See  Contract,  3. 

PARTY. 

Action  by  trustee  in  bankruptcy  against  corporation,  its   officers  and 
transferees  to  set  aside  transfers  —  when  no  misjoinder  of  parties. 
See  Bankruptcy,  2. 

Certiorari  —  review  of  assessment  against  railroad  comjMUiy  —  right  of 
another  company  to  intervene. 
iSe«  Tax,  1. 

PATENT. 

Optional  agreement  to  pay  usury  in  addition  to  interest  on  sale  of  patoit 
rights. 

See  Usury. 

PENAL  CODE. 

[For  table  containing  all  sections  cited  and  construed  in  this  volume, 
see  ante,  p.  Ixvi.] 

PENAL  LAW. 

[For  table  containing  all  sections  cited  in  this  volume,  see  ante,  p.  bcvi.] 

PHYSICIAN. 

Failure  of  hospital  attendants  to  guard  against  suicide  of  patient. 
See  Neougence,  6. 

PLEADING. 

1.  Complaint  —  action  against  unincorporated  labor  union  founded  upon 
alleged  violation  of  by-laws  and  constitution  —  priority  of  members  as  respects 
employment  and  discharge  -^  complaint  stating  cause  of  cuUion,  Action 
against  the  president  of  Typographical  Union  No.  6,  an  unincorporated 
association  consisting  of  seven  or  more  persons,  to  recover  damages  to 
the  plaintiff,  a  member,  caused  by  the  fact  that  the  action  of  the  executive 
committee  of  the  union,  which  is  alleged  to  be  illegal  and  contrary  to  the 
constitution  of  the  union,  deprived  the  plaintiff  of  his  position.  The 
complaint  in  substance  alleged  that  under  the  constitution  of  the  inter- 
national and  local  unions  there  was  a  priority  law  by  which  when  com- 
positors were  discharged  by  reason  of  a  necessary  decrease  in  the  force 
employed  in  printing  oflBces,  the  men  who  were  employed  first  were  to  be 
discharged  last  and  the  men  who  were  dischaiged  last  were  to  be  the  first 
to  be  re-employed.  He  further  alleged  that  while  he  was  in  the  employ 
of  a  printing  company,  the  controlling  interest  thereof  was  purchased  bv 
another  publisher  and  that  the  local  typographical  unions  or  chapels,  whi<m 
had  priority  agreements  with  both  of  said  publishers,  met  and  passed 
resolutions  alleged  to  be  contrary  to  the  constitution,  as  a  result  of  which 
the  employees  of  the  purchasing  company  obtained  a  priority  over  the 
employees  of  the  company  by  which  the  plaintiff  had  been  employed,  as 
the  result  of  which  he  lost  his  position  which  was  taken  by  an  employee  of 
the  purchasing  company.  Complaint  examined,  and  heldy  to  stato  a  cause 
of  action  and  that  a  demurrer  thereto  was  properly  overruled.  HamiUon 
V.  Rouse,  81. 

2.  Justice*  s  Court  —  proceedings  liberally  construed  —  action  against  express 
company  for  loss  of  goods  —  allegations  on  contract  and  in  tori  —  waiver  of 
tort  —  election  of  remedies  —  surplusage.  If  it  is  doubtful  whether  an  action 
is  brought  in  tort  or  on  contract,  every  intendment  is  in  favor  of  construing 
the  complaint  as  setting  forth  a  cause  of  action  on  contract  on  the  theory 
that  the  tort  has  been  waived. 

Proceedings  in  a  Justice's  Court  being  informal,  are  to  be  hberaJly 
construed  with  a  view  to  substantial  justice. 

If  a  defendant  is  in  doubt  as  to  the  nature  of  the  cause  of  action  it 
should  appear  before  the  justir»o  and  take  proper  steps  to  protect  its  rights. 
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s  When  the  complaint  is  so  uncertain  that  its  exact  meaning  is  not  appareni 

I        and  it  might  be  neld  to  sound  in  tort  or  in  contract,  the  court  can  comp< 
an  election  by  the  plaintiff  as  to  the  theory  upon  which  he  will  proceed. 
t;  When  a  plaintiff  serves  a  verified  complaint  with  the  summons  in  a 

I  Justice's  Court,  and  upon  the  return  day  appears  in  court  and  asks  judg- 
ment under  the  provisions  of  the  Code  of  Civil  Procedure  permitting 
judgment  to  be  taken  oidy  in  an  action  upon  contract,  he  thereby  makes 
his  election. 

Where  such  a  complaint  alleges  that  the  defendant  express  company 
undertook  to  carry  goods  for  and  deliver  them  to  the  pkuntiff,  and  that 
(        it  failed  to  deliver  them  as  agreed,  and  further  alleges  on  information  and 
I        belief  that  tiie  goods  were  lost  through  the  negligence  of  the  defendant, 
the  court  was  justified  in  determining  that  the  action  was  upon  contract. 
The  latter  allegation  as  to  the  ne^gence  of  the  defendant  may  be  dis- 
regarded as  surplusage.    Pinkdstein  v.  BarreU,  233. 

3.  Anaioer  —  cauntereUnm  for  eonversUm  of  promissory  note  set  up  in  action 
on  independent  contract  —  aUegationa  not  constituting  counterclaim  for  sub- 
stantial  or  nominal  damages.    A  counterclaim  set  up  by  a  defendfuit  sued 

'  for  the  value  of  services  and  disbursements  which  aUegee  in  substance  that 
the  defendant  became  an  accommodation  indorser  for  the  plaintiff  on  a 
note  without  consideration  and  upon  the  plaintiff's  agreement  that  he 
would  use  the  note  only  for  the  purpose  of  renewing  and  retiring  prior 
notes,  and  that  the  pluntiff,  instead  of  so  doing,  permitted  the  former 

'  notes  to  pro  to  protest  so  that  the  defendant  was  obliged  to  pay  them  and 
converted  the  renewal  note  to  his  own  use  and  delivered  it  to  a  stranger 
"  who  claims  to  be  a  bona  fide  holder  thereof  in  due  course,"  should  be 
dismissed  as  insufficient,  there  being  no  allegation  that  the  defendant  has 
paid  the  note  or  that  the  plaintis  who  was  primarily  liable  thereon  is 
insolvent. 

Said  counterclaim  does  not  set  up  a  cause  for  conversion  as  the  defend- 
ant did  not  own  the  note,  and  in  any  event  the  conversion  would  not  be 
a  proper  counterclaim  in  the  action  brought  upon  an  independent  contract. 
Said  counterclaim  does  not  state  facts  entitling  the  defendant  even  to 
nominal  damages.     Nugent  v.  Rowland,  454. 

4.  Remedy  for  frivolous  pleading  —  motion  to  strike  out  answer  or  pari 
thereof  as  frivolous,  unauthorized — appeal  —  order  denying  motion  to  strike 
out  denial  in  answer  <u  frivolous  not  appealable.  The  Code  of  Civil  Pro« 
oedure  does  not  authorize  the  striking  out  of  an  answer  or  any  part  thereof 
on  the  ground  that  it  is  frivolous. 

The  remedy  for  a  frivolous  pleading  is  a  motion  for  judgment  thereon 
under  section  537  of  the  Code  of  Civil  Iroocdure.  But  the  reuef  afforded  by 
this  section  can  only  be  jg:ranted  where  tiie  whole  answer  is  frivqlouSt 
where  there  is  no  affirmative  defense,  the  theory  being  that  there  is,  in 
effect,  no  answer  at  all  and,  therefore,  the  plaintiff  should  have  judgment 
as  for  a  failure  to  answer. 

On  ^ranting  a  motion  for  judgment  on  the  ground  of  the  frivolousness  of 
the  p&ding,  Uie  pleading  adjudged  to  be  mvolous  is  not  stricken  out» 
but  remains  upon  the  record  and  becomes  a  part  of  the  judgment  roU.  ^ 

A  plaintiff  is  not  entitied  to  appeal  from  so  much  of  an  order  denying  his 
motion  for  judgment  on  an  answer  as  frivolous  as  denies  his  motion  to 
strike  out  a  denial  as  frivolous,  as  he  is  not  '*  a  party  aggrieved  "  within 
the  meaning  of  section  12d4  of  the  Code  of  Civil  Procedure.  He  will  be 
deemed  to  have  appealed  from  the  whole  order.  Hagedom-Merz  Co.  v. 
Burns,  483. 

Action  by  trustee  in  bankruptcy  against  corporation  to  set  aside  transfers. 
See  Bankruptcy,  2. 

Complaint  —  action  to  recover  penalty  for  refusal  to  exhibit  hunting 
license. 

See  Conservation  Law. 

Complaint  —  injunction. 
See  Contract,  9. 


Action  to  compel  declaration  of  dividends. 
See  Corporation,  1. 
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Statement  inconriBtent  with  facts  alleged  —  afSnnative  defense. 

See  Ljbel. 
Action   against   master   for   personal    injuries  —  defense    alleging:    that 
Industrial  Commission  has  disallowed  claim. 
See  Master  and  Servant,  1. 
Action  for  -penonsl  injuries  —  defense  alleging  award  for  compensation 
to  plaintiff. 

See  Master  and  Servant,  2. 

Complaint,  procuring  dischaiige  of  subordinate  by  false  reports  —  malice. 
See  Municipal  Corporation. 

Amendment  of  complaint  —  action  for  commissions  in  procuring  orders 
for  goods. 

See  PRiNaPAL  and  Agent,  1. 

Action  by  real  estate  broker  against  another  broker  for  commissions. 
See  PniNaPAL  and  Agent,  6. 

Negligence  —  denial  that  injuries  were  caused  on  defendant's  road. 
See  Railroad,  1. 

Goods  sold  and  delivered  —  answer. 
See  Sale,  6. 

POUCE. 

Dismissal  of  poUoeman  in  New  York  dty. 
See  Certiorari. 

Duty  of  motorcycle  policeman  to  use  care  when  pursuing  automobile. 
See  Neougence,  3. 

Increased  salary  after  promotion. 
See  New  York  City,  6. 

PRACTICE. 

1.  Demurrer  to  counterclaim  —  inadvertent  failure  to  renew  demurrer  to 
same  counterclaim  in  amended  answer  —  motion  to  open  default  granted. 
Where,  in  an  action  for  foreclosure,  the  plaintiff  demurred  to  a  counter- 
claim and  thereafter  the  defendant  served  an  amended  answer  containing 
the  same  identical  counterclaim,  and  the  plaintiff  inadvertently  omitted 
to  renew  the  demurrer  until  his  time  had  elapsed  by  a  few  days/he  should 
be  allowed  to  open  his  default,  and,  on  such  a  motion,  the  sufficiency  of 
the  coimterclaim  should  not  be  definitely  passed  upon,    de  Moro  v.  Tuil^  17. 

2.  Court  of  Claims  —  Code  of  Civil  Procedure,  section  264.  construed  — 
**  Tiotice  of  intention  to  file  claims  Where  a  claim  is  filed  with  the  Court 
of  Claims  and  with  the  Attorney-General  within  six  months  after  it  accrues, 
it  is  equivalent  to  a  "  notice  of  intention  to  file/'  and  is  a  substantial  com- 
pliance with  section  264  of  the  Code  of  Civil  Procedure. 

The  object  of  said  requirement  of  the  Code  is  to  enable  the  State  to 
prepare  to  meet  the  claim,  and  if  the  claim  is  filed  in  both  offices  within 
the  six  months,  it  must  be  equivalent,  for  all  practical  purposes,  to  giving 
notice  that  the  claim  will  be  filed.     Butter  field  v.  Stale  of  New  York,  292. 

3.  Place  of  trial  —  action  for  false  imprisonment  arising  in  county  oiUeide 
of  city  of  second  class,  where  arrest  made  by  city  police  officer  —  Second  Class 
Cities  Law,  section  242,  construed  —  said  section  does  not  contemplate  repeal 
of  section  983  of  Code  of  Civil  Procedure  —  constitutional  law  —  right  of 
trial  in  own  county.  Where  a  police  officer  of  a  city  of  the  second  class 
served  a  warrant  in  a  bastardy  proceeding  in  another  county,  and  was 
sued  in  said  county  for  false  imprisonment,  the  place  of  trial  is  governed 
by  subdivision  2  of  section  983  of  the  Code  of  Civil  Procedure,  and  is  not 
changed  by  the  provisions  of  section  242  of  the  Second  Class  Cities  Law 
so  a^  to  entitle  said  police  officer  to  change  the  place  of  trial  to  his  own 
county.  This  because  (1)  he  was  not  acting  as  a  policeman  of  the  city 
in  executing  the  warrant,  and  (2)  the  Second  Class  Cities  Law  did  not 
contemplate  a  rei>eal  of  the  provisions  of  the  Code  of  Ci^'il  Procedure. 

Section  1  of  article  1  of  the  State  Constitution  would  seem  tor^juarantee 
the  plaintiff  in  the  action  for  false  imprisonment  the  right  of  tnal  in  his 
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own  oounty,  which  privilege  belongs  under  the  provisions  of  section  983  of 

the  Code  of  Civil    Froceaure   to   citizens  generally.    Lawton   v.   FcarreU, 

376. 

4.  Trial  —  ventie  —  action  between  non-residents  —  when  venue  vnll  be 
changed  from  rural  to  metropolitan  county.  The  rule  that  the  court  will 
mot  change  a  place  of  trial  to  promote  the  ends  of  justice  from  a  rural  to 
a  metropolitan  county  does  not  obtain  where  neither  of  the  parties  is  a 
resident  of  this  State  and  where  although  the  venue  has  been  laid  in  a  rural 
county,  as  a  matter  of  fact  both  parties  and  their  attorneys  and  most  of 
the  witnesses  reside  in  the  county  of  New  York.  The  venue  will  be  changed 
to  the  latter  county  where  it  will  serve  the  convenience  of  witnesses,  bnng 
the  trial  to  the  county  where  the  transaction  took  place  and  there  will  be 
no  substantial  delay  because  of  the  condition  of  the  calendar,  so  that  the 
ends  of  justice  wiU  be  promoted.     Broderick  v.  de  Mesa^  669. 

Appeal  from  order  dismissing  complaint. 
See  Appeal. 

Validity  of  stipulation  in  judgment  disposing  of  lands  in  forest  preserve. 
See  Constitutional  Law. 

Reference  of  claim  against  estate. 
See  Decedent's  Estate,  2. 

Attorney's  lien  on  proceeds  of  judgment  —  reference. 
See  Lien,  2. 

Judgment  in  prior  action  as  bar. 

See  Master  and  Servant,  5. 

Refusal  to  obey  subpoena  duces  tecum. 
See  New  York  City,  3. 

Loss  of  goods  in  transit  —  allegations  on  contract  and  in  tort  —  waiver 
of  tort. 

See  Pleading,  2. 

Service  of  summons  on  foreign  corporation. 
See  Process. 

See  New  Trial. 

[For  table  containing  all  sections  of  the  Code  of  Civil  Procedure  dted 
and  construed  in  this  volume,  see  ante,  p.  Ixv.] 

PRINCIPAL  AND  AGENT. 

1.  Action  for  commissions  for  procuring  orders  for  goods  to  be  manvfaciured 
and  installed  by  defendant  —  pleading  —  variance  —  eindence  —  amendment  of 
complaint  —  appeal  —  when  question  sought  to  be  raised  not  insisted  upon 
at  tried.  In  an  action  to  recover  for  commissions  on  contracts  for  bronze 
work  to  be  manufactured  and  installed  by  the  defendant,  the  plaintiff 
alleged  a  verbal  agreement  by  which  he  was  to  receive  commissions  on  all 
orders  procured  by  him,  and  this  allegation  was  supported  by  his  testimony. 
He  was  sJso  permitted,  without  objection,  to  give  evidence  as  to  a  special 
contract  by  which  he  was  to  be  compensated  for  the  procuring  of  orders 
in  a  specined  territory,  even  though  he  was  not  the  procuring  cause,  and 
no  motion  was  made  to  amend  the  complaint  to  entitle  him  to  recover  on 
such  a  theory  until  the  close  of  the  entire  case,  but  counsel  for  the  defendant 
when  entering  upon  the  defense  stated  that  defendant  was  prepared  to 
meet  Uie  cause  of  action  alleged  and  would  object  to  testimony  tending 
to  support  a  cause  of  action  on  any  other  theory,  and  moved  to  strike  out 
the  evidence  as  to  the  special  contract  on  the  ground  that  it  constituted 
a  radical  variance  from  the  complaint.  The  court  ruled  that  if  the  spedfio 
objection  had  been  taken  on  the  motion  to  dismiss  at  the  close  of  the 
plaintiff's  case,  an  amendment  of  the  complaint  would  have  been  allowed, 
and  that  it  would  not  constitute  such  a  substantial  variance  as  to  defeat 
the  action.  At  the  close  of  the  evidence  the  defendant  renewed  its  motion 
for  a  dismissal,  whereupon  the  plaintiff  was  allowed  to  amend  by  alleging, 
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amoD^  other  things,  that  the  agreement  was  that  he  was  not  only  to  reeeive 
commissions  on  orders  proound  hj  him,  but  also  on  orders  to  the  pro- 
curement of  whioh  he  contributed  in  services,  whether  or  not  his  aerviees 
were  the  proouring  cause. 

Held,  that  the  order  granting  the  amendment  should  be  reversed; 

That,  under  the  drcumstanoes,  the  complaint  should  not  be  dismissed, 
but  a  new  trial  should  be  granted  and  an  opportunity  afforded  the  plaintiff 
to  apply  at  Speoial  Term  tor  an  appropriate  amendment. 

Since  the  plaintiff  was  only  entitled  to  receive  commissions  on  con^a/ets 
for  bronze  work  manufactured  by  the  defendant,  it  was  error  to  aDow 
•commissions  on  the  gross  amount  of  a  contract  including  fixtures  manu- 
factured by  another. 

It  was  error  for  the  court  to  exclude  evidence  offered  by  the  defendant  to 
show  not  only  that  the  plaintiff  was  not  the  procuring  cause  of  a  certain 
contract,  but  that  it  obtained  the  same  through  the  efforts  of  others  in 
no  manner  contributed  to  by  the  services  of  the  plaintiff. 

The  verdict  of  the  jury  awarding  commissions  on  certain  specified  con- 
tracts was  against  the  weight  of  the  evidence. 

Although  the  defendant  objected  that  the  action  was  prematurely 
brought  in  so  far  as  it  related  to  commissions  on  a  certain  contract  claimed 
not  to  have  been  formally  executed  until  after  the  commencement  of  the 
action,  such  question  is  not  before  the  court  on  appeal,  since  no  further 
question  was  raised  with  respect  to  the  matter,  either  by  a  motion  to  strike 
out  or  a  request  to  charge,  and  since  the  plaintiff's  ri^ht  to  recover  on  said 
contract  was  submitted  to  the.  jury  without  objection  or  exception  and 
without  reference  to  the  fact  as  to  whether  or  not  the  commissions  were 
earned  prior  to  the  commencement  of  the  action.  NauUy  v.  Garham 
Manvfacturing  Co.,  36. 

2.  Authority  under  power  of  attorney  to  guarantee  payment  of  notes  — 
indorsement  binding  on  principal.  Where  an  attorney  in  fact,  authorized 
to  guarantee  the  payment  of  promissory  notes,  obligations  and  debts  of 
anv  company  in  wluch  his  principal  may  be  or  become  a  stockholdtf, 
indorses  a  note  of  a  company  of  which  his  principal  was  a  stockholder 
before  delivery  to  the  payee,  for  the  purpose  of  lending  credit  thereto,  such 
indorsement  amounts  in  legal  effect  to  a  guaranty  of  payment,  conditioned 
on  presentation,  dishonor  and  notice,  and  is  binding  on  the  principal. 

Such  indorsement  has  no  legal  effect  beyond  that  authorized  in  the  power 
of  attorney,  i.  e.,  to  bind  the  principal  to  pay  if  the  maker  does  not. 

Such  power  of  attorney  would  not  authonze  an  indorsement  passing  title 
and  shutting  off  defenses  under  the  Negotiable  Instruments  Law.  BrooHyn 
Bank  v.  Metropolitan  Trust  Co.,  225; 

3.  Liability  of  wife  for  labor  and  maXeriale  in  improving  her  land  —  agency 
of  husband  —  promise  of  payment  —  Statute  of  Limitations  —  payments  on 
running  account  —  setoff.  Where,  in  an  action  by  a  landscape  gardener 
for  labor  and  material  furnished  to  the  defendant,  it  appears  that  she 
requested  and  used  the  labor  and  materials  and  that  her  husband  acted 
as  her  agent,  the  undenied  testimony  of  the  plaintiff  that  the  defendant, 
when  asked  for  payment,  answered  that  **  she  was  cramped  at  that  time, 
but  she  would  pay  me  when  she  could/'  sufficiently  made  out  a  promise 
of  payment. 

The  rule  that  the  marital  relation  alone  does  not  empower  the  husband  to 
involve  the  wife  by  his  improvements  on  her  land  is  not  applicable  in  view 
of  tiie  proof  of  defendant's  express  ratification  and  also  of  ner  own  orders 
to  plaintiff  and  her  acts  of  superintendence. 

Nor  was  she  released  from  liability  by  plaintiff's  sending  bills  to  the 
husband. 

The  Statute  of  Limitations  is  not  a  bar  because  of  payments  made  on 
the  running  account. 

A  credit  of  a  certain  amount  on  a  statement  to  the  defendant's  husband 
was  a  proper  setoff  in  view  of  the  findings  of  agency.  Vetault  v.  Kennedy^ 
228. 

4.  Suit  for  an  accounting  —  evidence  —  proof  of  oral  contract  of  agency 
following  prior  loritten  contract.  Where  in  an  action  by  a  principal  against 
his  agent  to  recover  moneys  alleged  to  have  been  received  in  a  fiduciary 
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capadty  and  oonverted  by  the  agent,  the  latter  offered  in  evidenoe  a  written 
contract  which,  while  governing  'his  right  to  sell  certain  motion  picture 
films  manufactured  bv  the  plamtiff  and  fixing  his  commissions,  referred 
only  to  two  specific  films  completed  by  the  plaintiff  at  the  time  of  the 
contract,  and  it  is  admitted  that  the  d^endant  has  accounted  for  the  two 
films  sold  under  said  written  contract,  it  was  error  for  the  court  to  exclude 
evidence  by  the  plaintiff  of  a  subsequent  parol  agreement  giving  to  the 
defendant  the  right  to  sell  the  plaintifrs  future  productions  u^n  the  theory 
that  the  parol  agreement  was  merged  in  the  writing.  The  written  contract, 
with  respect  to  picture  films  on  luind  at  the  date  thereof,  did  not  preclude 
the  plaintiff  from  proving  the  verbal  contract  with  respect  to  its  future 
productions,  as  to  which  it  asks  an  accounting  by  the  agent.  Frohman 
Amuaemeni  Corporatum  v.  Blinkhom,  431. 

5.  Sale  of  milker  outfit  —  adoption  and  confirmation  of  statements  made 
by  ogenL  A  person  who  accepts  the  benefit  of  a  contract  cannot  be  heard 
upon  the  trial  of  an  action  brought  to  chaii^e  the  other  party  thereto  with 
liability  thereunder  to  question  the  authority  of  the  agent  who  made  the 
contract  in  his  behalf. 

Hence,  where  in  an  action  to  recover  the  balance  claimed  to  be  due  on 
account  of  the  sale  and  delivery  by  the  plaintiff  to  the  defendant  of  a 
milker  outfit,  it  appears  that  when  the  plaintiff  first  called  upon  the 
defendant  in  respect  to  the  sale,  he  brought  a  salesman  for  the  manu- 
facturer, and  stated  to  the  defendant  that  he  had  brought  him  there  to 
talk  "  machine  "  to  him,  and  that  all  of  the  representations  and  state- 
ments were  thereafter  made  by  said  salesman,  the  plaintiff^  by  asserting 
his  daim,  adopted  and  confirmed  all  that  the  salesman  said  and  did  in 
inducing  the  sale.    Finkte  v.  Lasher j  471. 

6.  Pleading  —  sufficiency  of  complaint  in  action  by  real  estate  broker  against 
another  broker  for  commissions  —  equitable  daim  uvon  quasi  or  constructive 
contract,  A  complaint  which,  in  effect,  alleged  tnat  the  plaintiff,  a  real 
estate  broker,  was  employed  by  the  owners  of  realty  to  effect  a  sale  thereof 
upon  agreement  for  five  per  cent  commission;  that  he  listed  the  property 
for  sale  with  the  defendant,  another  real  estate  broker,  under  an  agreement 
to  allow  him  two  and  one-half  per  cent  of  the  commission  for  effecting  a 
sale,  and  that  the  latter  broker  procured  a  purchaser  and  upon  notifying 
the  owners  received  the  five  per  cent  commission,  states  a  daim  in  equity 
upon  a  fuasi  or  constructive  contract  for  the  two  and  one-half  per  cent 
commission.     Oerard  v.  Cross  &  Brown  Co.,  612. 

PRINCIPAL  AND  SURETY. 

See  GUABANTT  AND  SUBETTSHIP. 

PROCESS. 

Service  of  summons  in  this  State  on  managingageni  of  foreign  corporation 
—  failure  to  use  diligent  efforts  to  serve  officers.  Where  a  foreign  corporation, 
although  not  authorized  to  transact  business  in  this  State  and  not  having 
designated  a  person  upon  whom  service  of  process  can  be  made,  has  an 
office  in  the  city  of  New  York  where  a  sales  manager  transacts  a  continuous 
and  permanent  course  of  business,  employing:  several  agents  to  solidt  and 
forward  orders  to  it,  which  are  filled  from  its  plant  in  the  foreign  State, 
a  summons  in  an  action  for  services  alleged  to  nave  been  rendered  may  be 
served  upon  said  sales  manager  as  a  '*  managing  agent;"  but  said  service 
is  invalid  where  it  appears  that  the  plaintiff  made  no  prior  effort  personsdly 
to  serve  in  this  State  aziy  of  defenaant's  officers  mentioned  in  subdivision 
1  of  section  432  of  the  Code  of  Civil  Procedure. 

Service  of  a  summons  upon  the  managing  agent  of  a  foreisni  corporation 
in  this  State  can  only  be  resorted  to  ana  made  effectual  as  Uie  commence- 
ment of  an  action  against  the  corporation,  in  a  court  of  this  State,  after 
diligent  efforts  to  obtain  personal  service  upon  one  of  such  officers  Uierdn 
has  been  made  and  failed.     Swift  v.  Matthews  Engineering  Co.,  201. 

See  ExEcxmoN. 

PROVISIONAL  REMEDIES. 

See  Arrest. 

See  Attachment. 
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Foods  —  Agricultural  Law,  sections  200  and  201  —  compound  sold  made' 
name  **  Vanilla  Flavor** — formula  of  compound  prinUd  in  stnaU  type,  i 
defendant  who  sold  under  the  name  **  Vanilla  Flavor  "  a  compoimd  or 
mixture  of  which  only  a  small  part  was  extract  of  vanilla  nuty  be  eoa- 
victed  of  a  violation  of  sections  200  and  201  of  the  Ag-ricultural  Lav, 
although  the  formula  was  printed  on  the  label  with  the  word  **  compomKL'^ 
if  the  type  was  so  small  as  not  to  attract  the  notice  of  purchasers  exee^A 
upon  a  close  inspection.  It  was  error  to  rule  as  a  matter  of  law  tliat  tfc 
defendant  had  not  violated  the  statute.     People  v.  Treichler,  718. 

Sanitary  Code  —  proprietary  medicines  —  registered  ingredients  —  tiade 
secrets. 

See  New  York  City,  6. 

PUBLIC  OFFICER. 

1.  Vacancies  —  when  term  of  sheriff  chosen  at  special  eUcHon  commente* 
to  run  —  mandamus  —  term  **  on  or  about  "  defined.  The  term  of  a  sfa@^ 
chosen  at  a  special  election  to  fill  a  vacancy  commences  to  run  from  th» 
date  of  his  election,  notwithstanding  the  provision  of  section  180  of  tlie 
County  Law  that  there  shall  continue  '"  To  be  elected  in  each  of  tlie  ooimties 
a  shen£F,  ♦  ♦  ♦  four  coroners,  ♦  ♦  ♦  -^ho  shall  respectively  Mi 
their  offices  for  three  years  from  and  including  the  first  day  of  Jannaij. 
succeeding  their  election.'* 

Said  provision  of  the  County  Law  does  not  refer  to  an  officer  chosen  to 
fill  a  vacancy,  whether  at  a  special  or  general  election,  but  to  the  term 
of  an  officer  chosen  in  regular  course  at  a  general  election  in  November. 
It  contemplates  the  beginning  of  the  political  year  as  prescribed  by  seetka 
6  of  article  10  of  the  Constitution. 

The  paramount  aim  of  the  Constitution  and  the  statutes  is  to  secme  Uie 
filling  of  vacancies  in  elective  offices  by  election  at  as  early  a  day  as  is 
practicable. 

Hence,  where  an  under  sherifif  was  chosen  sheriff  at  a  special  election  on 
January  twenty-third,  received  his  certificate  on  or  about  January  thirtieth, 
and  on  February  sixth  swore  to  his  oath  of  office,  which  was  filed  on 
February  seventh,  the  day  after  his  undertaking  was  officially  received, 
and,  in  an  application  for  a  peremptory  writ  of  mandamus  to  compel  the 
audit  of  the  payroll  for  his  salary  as  imder  sheriff  and  acting  sheriff,  alibied 
in  his  affidavit  that  '*  on  or  about  the  fifth  day  of  February,  1917,  yom 
petitioner,  as  actinc^  sheriff  of  said  county  of  Queens,  duly  certified*  the 
payroll,*'  an  order  denying  said  writ  should  be  affirmed  as  his  affida\at  is 
not  sufficient  to  estabush  that  he  certified  the  payroll  on  February  fifth 
so  as  to  exclude  February  sixth,  when  he  took  the  official  oath  and  his 
bond  was  received,  or  February  seventh,  when  the  oath  was  filed. 

The  term  '*  on  or  about  "  is  with  regard  to  time  a  relative  term  sufficiently 
definite  in  certain  connections  but  rendering  the  statement  which  it  modifies 
insufficient  for  purposes  to  which  definite  aocuraoy  is  requisite.  Matter  cf 
MilcheU  v.  Prendergast,  690. 

2.  Removal  of  county  officer  by  Governor  —  costs  of  defense  —  County  LaWj 
section  240,  construed.  The  provisions  of  section  240  of  the  County  Law 
making  the  reasonable  cost  and  expense  in  proceedings  before  the  Governor 
for  the  removal  of  a  county  officer  upon  charges  a  county  chaige  only 
applies  where  the  coimty  officer  has  made  a  successful  defense  to  the  charges 
against  him. 

Where  the  proceeding  results  in  the  removal  of  a  county  officer  by  tie 
Governor  for  official  misconduct,  he  is  not  entitled  to  cmaige  the  costs 
of  his  defense  against  the  county.  People  ex  rel.  Moss  v.  Board  of  Super- 
visors, 716. 

Authority  of  board  of  health  of  city  to  enlarge  its  own  powers. 
See  New  Rochelle,  City  op. 

PUBLIC  SERVICE  COMMISSION. 

Public  service  corporations  —  application  by  gas  corporation  for  Uaee  to 
issue  and  sell  bonds  for  reimbursement  of  moneys  expended  from  income  — 
authority  of  Public  Service  Commission  to  dictate  as  to  how  money  in  treastary 
of  corporation  shall  be  disbursed.  Where,  on  an  application  by  a  gas  cor- 
poration, under  sootion  69  of  the  Public  Service  Commissions  dw,  for 
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leave  to  issue  and  sell  bonds  to  the  amount  of  $134,545.43  "  for  reimburse- 
ment of  moneys  expended  from  income  or  such  other  moneys  in  the  treasury 
for  the  construction,  completion,  extension  or  improvement  of  its  facilities, 
plant  or  distributing  system,"  it  appears  that  imder  the  rate  for  depreciation 
adopted  by  the  corporation  the  sum  of  $48,209.16,  claimed  to  have  been 
expended  from  income  for  additions  and  improvements,  was  really  expended 
out  of  the  depreciation  fund,  an  order  of  the  Commission  providing  that 
such  moneys  when  so  reimbursed  to  be  used  only  to  make  good  deprecia- 
tion in  the  property  of  the  company  "  should  be  modified  by  providing 
that  out  of  $134,545.43  allowed  for  reimbursements  of  moneys  expended 
from  income  the  sum  of  $48,209.16  be  used  only  to  make  good  the  said 
amount  expended  out  of  the  depreciation  reserve,  or  that,  in  the  alternative, 
the  total  amount  of  bonds  authorized  for  reimbursements  be  reduced  by 
said  amount. 

The  PubUc  Service  Commission  has  no  authoritjr  to  dictate  as  to  how 
money  in  the  treasury  of  a  public  service  corporation  shall  be  disbursed. 
If  a  corporation  is  actually  entitled  to  issue  oonds  the  Commission  has 
no  power  to  affix  as  a  condition  some  act  that  it  has  no  jurisdiction  to 
compel;  but  it  has  power  in  an  order'granting  consent  to  impose  a  condition 
based  upon  facts  wnich  justify  the  order  with  the  condition.  People  ex  ret. 
Kings  County  Lighting  Co,  v.  Straus,  840. 

Natural  gas  company  —  laying  pipes  in  country.  People  ex  reL  Pavilion 
Naivral  Gas  Co,  v.  Public  Service  Commission^  937. 

BAILBOAD. 

1.  Negligence  —  pleading  —  denial  of  plaintiff^ s  allegalion  that  injuries 
were  caused  on  the  defendants  railroad  —  burden  of  proof  as  to  incorporation. 
Where  a  defendant  railroad  company  sued  for  personal  injiu-ies  makes  a 
general  denial  to  the  plaintiff's  allegation  that  it  is  a  domestic  corporation 

*  engaged  in  the  operation  of  an  elevated  railroad  from  Manhattan  to 
Coney  Island,  in  the  city  of  Brooklyn,  New  York,  for  the  carriage  of 
passengers,"  the  plaintiff  having  been  injured  in  the  borough  of  Brook- 
lyn, a  judgment  m  her  favor  will  be  reversed  where  the  evidence  does 
not  show  any  relation  of  the  defendant  to  the  railroad  line  on  which  the 
plaintiff  was  injured,  and  it  does  on  the  contrary  indicate  that  another 
railroad  company  was  operating  the  hne. 

The  denial  of  the  defendant  did  not  require  the  plaintiff  to  prove  that  it 
was  a  corporation,  as  the  defendant  did  not  affirmatively  allege  that  it 
was  not  incorporated,  but  it  did  cast  upon  the  plaintiff  the  ourden  of 
showing  that  the  defendant  was  operating  the  railroad  on  which  she 
was  injured.     Lynett  v.  Sea  Beach  Railway  Co,,  112. 

2.  Negligence  —  death  of  station  agent  struck  by  fast  passenger  train  while 
attempting  to  cross  tracks  —  evidence  —  contributory  negligence  —  duty  of 
railroad  company  to  give  warning  of  approach  qf  trains  —  peculiar  whistle 
or  signal  denoting  character  of  train  not  required.  In  an  action  for  the  death 
of  a  former  station  agent  familiar  with  the  difference  between  the  warning 
whistles  of  fast  through  trains  and  of  locals,  it  appeared  that  the  decedent 
seeing  the  approach  of  a  fast  through  passenger  train  nmning  at  the  rate 
of  sixty  miles  an  hour  upon  the  schedule  time  of  a  slow  local  passenger 
train,  and  whistling  as  it  approached  in  a  manner  peculiar  to  uie  latter 
train,  attempted  to  cross  the  tracks  before  said  train,  when  it  was  so  near 
the  station  that  it  could  not  be  stopped  in  time. 

Evidence  examined,  and  held,  insufficient  to  establish  the  negligence  of  the 
defendant  and  that  the  decedent  had  been  guilty  of  contributory  negligence. 

A  railroad  company  is  not  required  to  give  a  peculiar  warning  whistle  or 
signal  to  apprise  the  pubhc  as  to  the  character  of  approaching  trains.  It 
is  enough  if  it  gives  a  sufficient  and  timely  warning  of  their  approach.  Filers 
V.  Erie  Railroad  Co,,  298. 

3.  Negligence  —  injury  to  motorcyclist  at  prade  crossing  —  evidence  not 
justifying  recovery  —  contributory  negligence.  Action  to  recover  damage  for 
personal  injuries  sustained  by  the  plaantiff  who,  while  ridine  a  motorcycle 
across  a  railroad  crossing,  was  struck  by  the  defendant's  tram.  The  plain- 
tiflf  had  previously  ridden  over  this  crossing  and  was  familiar  with  the 
locality;  he  did  not  reduce  the  speed  of  his  machine  which  was  moving 
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approximately  ten  miles  an  hour  until  he  was  within  aght  or  ten  feet  ol 
the  track  upon  which  the  train,  a  fast  express,  was  approachiiiKand  at  a 
time  when  it  was  only  from  fifty  to  seventy-five  feet  away.  There  was 
a  greikt  preponderance  of  evidence  to  the  effect  that  the  train  eave  warnini 
by  bell  and  whistle  as  it  approached  the  crossing.  On  all  uie  evidenoe, 
hkdt  that  a  judgment  for  the  plaintiff  should  be  reversed  in  that  no  n^gfi- 
gence  upon  the  part  of  the  railroad  company  was  established  and  becaaae 
the  plaintiff  was  giiilty  of  contributory  n^g^igence  as  a  matter  of  law,  and 
that  the  defendant's  motion  for  a  direction  of  a  verdict  should  have  been 
granted.     Bowden  v.  Lehigh  VaUey  Railroad  Co,,  413. 

4.  Motor  vehicle8  —  p<usenger  alighting  and  passing  behind  car  struck  and 
killed  by  automobile  truck  —  munici^  ordinance  —  contributory  negligenct  — 
ownership  of  truck  —  queetions  for  jury.  In  an  action  for  death  caused  hy 
an  automobile  truck  it  appeared  that  the  deceased,  after  alighting  from 
a  street  oar,  passed  behind  the  same  and  when  a  foot  from  the  car  tntk 
looked  througn  the  rear  fender,  which  somewhat  obstructed  her  view,  and 
could  see  no  vehicle  at  a  distance  of  eighty  feet;  that  the  track  without 
stopping  and  without  warning  struck  and  killed  the  deceased  while  she 
was  wiSiin  eiffht  feet  of  the  street  car,  and  that  an  automobile  ordinance 
prevented  sucn  a  vehicle  from  passing  or  approaching  within  eight  fee( 
of  the  street  car  so  long  as  the  same  remained  standing  for  the  purpose  of 
discharging  or  taking  on  passengers. 

Held,  on  all  the  evidence,  that  an  issue  of  contributory  negligence  was 
presented  for  the  jury,  and  that  it  was  error  to  set  aside  a  verdict  for  the 
plaintiff. 

As  the  automobile  truck  bore  the  name  of  one  of  the  defendants  and 
was  its  property,  being  at  the  time  loaded  with  its  goods,  it  could  not  insist 
as  a  matter  of  law  that  the  formal  lease  of  the  same  to  another  and  other 
contracts  relieved  it  from  liability.  Lorenzo  v.  Manhattan  Steam  Bakem, 
Inc.,  706. 

5.  Motor  vehicles  —  injury  to  intending  passenger  struck  by  automobiU 
while  within  eight  feet  of  car  —  municipal  ordinance  —  contributory  negliaence 
—  due  care  by  plaintiff  in  guarding  against  injury  —  presumption  that  drvper 
of  automobile  wUl  chey  ordinance.  In  an  action  for  personal  injuria  it 
appeared  that  the  plaintiff  left  the  sidewalk  with  the  intention  of  boarding 
a  street  car  which  had  stopped  for  the  purpose  of  taking  on  passengen, 
and  that  when  within  eight  feet  of  the  car  was  run  down  by  defendant's 
automobile,  which  was  passinff  the  car  in  violation  of  a  municipal  ordinance. 

Held,  on  all  the  evidence,  that  the  plaintiff  exercised  due  care  in  guardiqg 
against  injury  from  the  defendant's  car  entering  the  prohibited  zone. 

The  plaintiff  was  bound  to  exercise  such  care  only  as  was  commensuiate 
with  the  danger. 

The  plaintiff  had  the  right,  in  a  measure  at  least,  to  rely  on  the  pre- 
sumption that  the  driver  of  the  automobile  would  obey  the  law  and  not 
enter  the  prohibited  zone  within  eight  feet  of  the  street  oar. 

Moreover,  if  the  plaintiff  had  seen  the  approaching  car  she  oould  fftiD 
have  relied  on  the  presumption  tJiat  it  was  slowing  down  with  the  intention 
of  stopping  in  obedience  to  the  law.     Cronibie  v.  0*Brien,  807. 

Negligence  —  fall  on  stur.  Wichman  v.  New  York  Consolidated  £.  R- 
Co,,  922. 

Review  of  assessment  —  right  of  another  company  to  intervene. 
See  Tax,  1. 

REAL  PROPERTY. 

1.  Waters  and  watercourses  —  presumption  of  title  to  lands  bdow  kigk- 
water  line  —  eviction  by  paramount  title  —  action  for  breach  of  unarranty  — 
damoiies.  The  title  to  lands  wholly  below  the  high-water  line  is  presump- 
tively  in  the  State. 

Where  the  Legislature  has  granted  lands  below  the  high-water  line  to  a 
village,  which  has  laid  out  across  the  same  a  street,  a  person  claiming 
title  thereto  is  evicted  and  is  entitled  to  damages  for  breach  of  a  covenant 
of  warranty. 

The  expense  of  defending  or  attempting  to  uphold  letters  patent  of  lands 
under  water,  adjacent  to  lands  conveyeid  by  defendant  to  the  plaintiff. 
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eaamot  be  recovered  as  damages  in  an  action  for  breach  of  covenant  of 

^warranty.     Baker  v.  Johnson,  230. 

2.  Action  for  breach  of  covenant  of  deed  —  eindence  —  when  conversations 
between  parties  inadmissible.  In  an  action  for  the  breach  of  covenant  of 
a  deed  from  defendant  to  plaintiff,  the  latter  must  stand  on  the  deed  itself. 

In  construing  the  plaintiff's  deed,  all  other  deeds  to  which  it  refers  and 
which  refer  to  each  other  are  required  to  be  considered. 

Where  in  such  an  action  there  is  no  uncertainty  or  ambiguity  as  to  the 
land  actually  conveyed,  conversations  and  negotiations  between  the  parties 
are  inadmissible  in  evidence.     Riegel  v.  Lamardf  355. 

3.  Covenant  to  erect  building  construed  —  when  covenant  does  not  run  with 
land  and  is  not  enforcible  by  other  grantees  —  t^e  of  residence  by  physician 
as  private  maternity  hospital,  A  covenant  whereby  a  grantee,  for  himself, 
his  heirs  and  assigns,  agreed  with  the  grantor  that  within  two  years  from 
the  date  of  the  deed  he  would  cause  to  be  erected  and  fully  completed 
upon  the  lands  a  first  class  building  adapted  for,  and  which  shall  be  used 
only  as,  a  private  residence  for  one  family,  and  which  shall  conform  to 
certain  plans,  is  not  a  restrictive  covenant  running  with  the  land,  and 
hence  is  not  enforcible  by  another  grantee  holding  under  a  deed  from  the 
same  grantor  containing  a  similar  covenant.  Su^  covenant  is  a  personal 
agreement  with  the  grantor  to  erect  a  building  for  a  particular  use  within 
a  specified  period,  and  did  not  continue  binding  upon  subsequent  purchasers 
unol  the  erection  of  the  building. 

But  a  p^rantee  of  lands  on  wnich  a  building  had  been  erected  in  com- 
pliance with  said  covenant  has  a  standing  in  court  to  enforce  the  covenant, 
if  binding,  against  another  grantee,  almough  she  owns  other  lands  pur- 
chased ftrom  the  same  grantor  on  which  such  building  has  not  been  erected 
as  required  by  the  covenant. 

A  restrictive  agreement  or  covenant  with  respect  to  the  use  of  demised 
premises  is  to  be  construed  most  favorably  to  the  grantee. 

In  any  event,  a  case  for  Uie  equitable  enforcement  of  the  aforesaid  covenant 
has  not  been  made  out  where  a  building  in  compliance  therewith  was 
actually  erected  on  the  lands  now  held  by  the  defendant,  for  there  was 
no  limitation  of  time  during  which  the  building:  was  to  be  used  as  a  private 
residence,  and  hence  the  building  might  have  been  demolished  and  another 
erected  and  used  for  other  purposes. 

Moreover,  there  is  no  violation  of  the  covenant  where  the  defendant,  a 
phvsician,  uses  the  building  as  a  private  residence  and  in  addition  merely 
looi^es  and  treats  matermty  patients,  and  indicates  such  profesdonai 
business  by  an  inconspicuous  sign.     Booth  v.  Knipe,  423. 

4.  Water  and  water  rights  —  easements  of  riparian  owners  in  lands  in 
the  city  of  New  York  formerly  under  water  —  action  of  ejectment  —  respective 
rights  of  sovereign  and  riparian  owners  —  grant  of  sovereign  rights  to  city  of 
New  York  —  rights  of  city  to  said  lands  under  water  simuar  to  those  of  State 
—  city  may  not  appropriate  easements  of  riparian  owners  except  by  eminent 
domain  —  effect  of  construction  of  wharves  by  riparian  owners  urider  municipal 
permit  —  when  such  construction  v^  basis  for  title  by  adverse  possession  — 
ejectment  does  not  lie  where  parties  have  mutual  rights  in  same  premises.  Prior 
to  the  enactment  of  chapter  285  of  the  Laws  of  1852  an  owner  of  uplands 
abutting  upon  the  Harlem  river  between  the  present  One  Hundred  and 
Sixth  and  One  Himdred  and  Seventh  streets  in  the  city  of  New  York  had 
an  easement  in  the  adjacent  lands  under  water  of  passage  to  and  tro  to 
land  boats  and  merchandise,  and  for  that  purpose  to  construct  docks  or 
piers  thereon.  The  State  held  the  title  in  fee  to  the  binds  under  water 
subject  to  this  easement,  but  vested  with  the  power  in  its  governmental 
capacitv  to  improve  the  waters  for  the  purpose  of  navigation  to  the  detri- 
ment of  the  rights  of  the  upland  owner,  for  the  reason  tmit  there  are  certain 
rights  of  navigation  and  commerce  by  water  which  are  common  to  all. 

When  by  the  enactment  of  the  statute  aforesaid  the  people  of  the  State 
granted  its  rights  in  said  lands  under  water  to  the  city  of  New  York  and 
authorized  the  establishment  of  Exterior  street,  so  called  (a  street  not 
yet  completed),  but  reserved  to  upland  proprietors  a  pre-emptive  right  to 
all  grants  which  might  be  made  by  the  State  of  said  lands  under  water, 
the  oity  as  grantee  of  the  State  and  vested  with  the  fee  held  the  lands  in 
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trust  for  the  public  for  the  promotion  of  oommeroe  and  greneral  vatxi. 
subject,  however,  to  the  easements  of  riparian  owners.  The  pensisai 
to  lay  out  Exterior  street  did  not  give  to  the  city  the  ri^ht  to  take  vitbjc^, 
compensation  the  easements  of  riparian  proprietors  as  this  would  be  be^wd 
the  constitutional  power  of  the  Legislature. 

When  the  city  of  New  York  under  legislative  authority  establidwd  *^ 
bulkhead  line  of  the  Harlem  river,  as  shown  upon  the  Southaxd  map.  vd 
subsequentiy  in  1865  granted  in  fee  to  McCaddin,  the  owner  of  nplsBd^ 
between  the  present  One  Hundred  and  Sixth  and  One  Hundred  and  Serentii 
streets,  lands  under  the  waters  of  the  Harlem  river  in  front  of  his  uplaBiig 
upon  the  condition  that  the  erantee,  or  his  heirs  and  assigns,  should  cob- 
Btruct  good  and  sufficient  bullmeads  on  the  established  line  and  fill  in  beldid 
the  same  at  his  own  cost  and  expense  and  keep  in  repair  such  streets  ssd 
avenues  as  were  then  or  might  thereafter  be  lain  out  tnrou^  said  premtsei. 
which  deed  expressly  provided  that  the  use  of  the  names  One  BTundred  v^ 
Sixth  and  One  Hundred  and  Seventh  streets  and  other  av^iues  was  soIqlt 
for  the  purpose  of  description  and  that  the  grantor  reserved  said  streee 
to  itself,  the  fee  of  the  lands  formerly  under  water  between  Exterior  stn^ 
and  Avenue  A  remained  in  the  city. 

But,  even  though  the  city  of  New  York  retains  the  fee  in  said  lands,  it  doa 
not  follow  that  it  is  entitied  to  a  judgment  of  ejectment  as  against  tis 
successors  of  McCaddin  holding  under  mesne  conveyances  from  him,  for 
as  riparian  owners  they  have  easements  in  the  lands  formerly  under  water 
to  the  limit  of  the  bulkhead  line  and  they  and  their  predecessors  had  i 
right  to  construct  such  docks  and  bulkheads  as  were  necessary  to  the  enjoy- 
ment of  such  easements  of  which  they  could  only  be  deprived  by  an  exercise 
of  eminent  domain  for  a  public  purpose  upon  the  payment  of  compensatiaD. 

Hence,  where  there  is  no  claim  that  the  present  owners  or  their  predeoesBOR 
in  title  have  in  any  way  failed  to  i)erform  the  covenants  in  the  g^ant  by 
the  city  to  them  and  their  easements  have  not  been  taken  by  enaineBt 
domain,  they  cannot  be  ejected  from  the  lands  formeriy  under  water  mmlj 
because  the  city  is  the  owner  of  the  fee  thereof,  for  such  ownership  is  ia 
trust  merely  and  can  only  be  exercised  in  the  interest  of  the  public  and  ia 
the  execution  of  the  trust,  especially  so  where  the  grant  by  the  city  was 
made  upon  the  payment  of  a  valuable  consideration. 

However,  when  the  Legislature  by  chapter  105  of  the  Laws  of  1868  autto- 
ized  the  abandonment  of  Exterior  street  for  the  uses  designated  in  the 
act  of  1857,  and  under  the  authority  of  said  former  statute  the  city  of  Xev 
York  gave  permission  to  the  proprietors  of  water  grants  to  erect  piers  Bod 
wharves  witnin  the  bulkhead  Ime,  and  a  grantee  of  said  McCaddin,  pursnsat 
to  municipal  permission,  actually  constructed  such  wharves,  his  suooessois 
are  not  entitied  to  succeed  in  an  action  of  ejectment  against  the  city  of 
New  York  upon  the  theory  that  they  have  acquired  titie  to  the  lands  for- 
merly under  water  by  adverse  i>ossession.  This,  because  the  erection  of 
such  wharves  was  not  an  assoiion  of  a  hostile  daim  of  titie  to  the  premises, 
for  the  grantees  remained  in  possession  under  a  known  titie  derived  from  the 
city  by  the  grant  to  MoCadoin. 

A  title  by  adverse  possession  only  arises  from  long-continued  use  or  pos- 
session when  a  man  can  show  no  other  titie  or  right  of  possession,  the  law 
implying  a  CTant  from  the  fact  of  a  continued  use  or  possession  without 
objection.  If  other  title  or  right  of  possession  can  be  shown  no  ri|^ht  in  the 
premises  adverse  to  that  right  or  title  will  be  implied  from  possession.  The 
possession  or  use  wiU  be  held  to  be  under  the  known  titie. 

Thus,  the  mere  statement  of  an  unfounded  claim  by  one  in  lawful  po^es- 
sion  cannot  change  the  character  of  his  possession  nor  impose  any  ob^gft- 
tion  on  the  other  party  to  alter  his  position  in  relation  thereto. 

As  both  of  the  parties  to  this  action  have  rights  in  the  property  which  they 
may  continue  to  hold  and  enjoy,  neither  is  in  a  position  to  eject  the  other 
therefrom.     Burns  Bros,  v.  City  of  New  York,  615. 

5.  Grant  to  one  where  consideration  paid  by  another  —  moral  obligation  of 
grantee  to  reconvey  limited  by  duty  to  make  good  loss  suffered  by  tenants  through 
negligence  —  transfer  with  intent  to  defraud  judgment  creditor.  Where  the 
purchaser  of  apartment  houses  paid  the  consideration  and  took  titie  in  the 
name  of  his  cousin,  who  was  his  housekeeper  and  who  paid  no  considefa- 
tion,  but  agreed  to  manage  the  property,  and,  after  paying  to  the  purchaser 
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a  certain  amount  of  the  rents,  retained  the  balance,  and  the  said  cousin, 

after  the  commencement  of  an  action  against  her  for  injuries  caused  by  her 

negligence  as  owner  and  landlord,  reconveyed  the  premises  to  the  purchaser, 

the  only  consideration  being  a  moral  obligation,  said  transfer  should  be  set 

aside  on  the  ground  that  it  was  made  with  intent  to  defraud  the  judgment 

creditor. 

The  moral  obligation  of  the  owner  of  the  title  to  reconvey  was  limited  by 
her  dutv  to  make  good  the  loss  suffered  by  tenants  through  her  fault  as 
landlord,  while  she  held  title.     Hegstad  v.  Wysiecki,  733. 

6.  Restrictive  covenant  construed  —  when  small  retail  stores  not  dangerous^ 
noxious  or  offensive  to  neighboririg  inhabitants  —  injunction,  A  restrictive 
covenant,  which  provides  tnat- neither  the  purchaser  nor  her  heirs  or  assigns 
will  ever  permit  to  "  be  erected  or  carried  on  or  established  in  any  manner 
whatever  any  slaughter  house,  tallow  chandlery,  smith  shop,  furnace  f oimdrv, 
nail  or  other  factory  or  any  manufactory  for  making  starch,  glue,  vamisn, 
vitriol,  oil  or  gas  or  for  tanning,  dressing,  repairing  or  keeping  skins,  hides 
or  leather,  or  any  distillery,  brewery  or  sugar  bakery,  lime  kiln,  coal  yard, 
railway  or  other  stable  or  depot  or  car  house  or  any  manufactory,  trade, 
business  or  calling,  which  may  be  in  anywise  dangerous,  noxious  or  ofifensive 
to  the  neighboring  inhabitants,"  does  not  prohibit  the  construction  of  several 
small  retail  stores  with  dwelling  apartments  above,  upon  the  ^und  that 
they  are  *'  noxious  or  offensive  "  so  as  to  warrant  the  court  in  enjoining  their 
completion. 

The  meaning  of  such  a  covenant  is  a  question  of  law  and  no  business 
is  **  dangerous,  noxious  or  offensive  "  unless  it  is  so  in  the  same  maimer 
that  the  prohibited  trades  are.     Moubray  v.  (?.  <fc  M,  Improvement  Co,,  737. 

When  assignee  of  devisee  entitled  to  proceeds  of  realty  taken  by  eminent 
domain. 

See  Assignment. 

Validity  of  stipulation  in  judgment  disposing  of  lands  in  forest  preserve. 
See  Constitutional  Caw. 

Ldabihty  of  contractor  in  constructing  subway  for  interfering  with  ease- 
ments of  light,  air  and  access. 
See  Damages. 

Descent  —  evidence  insuf&cient  to  establish  source  of  title. 
See  Decedent's  Estate,  5. 

Alleged  forgery  of  signature  on  deed  —  when  ejectment  may  be  maintained. 
iSee  Ejectment. 

Ehmination  of  grade  crossing  —  right  of  adjoining  owner  to  damages. 
See  Eminent  Domain,  1.    . 

Failure  to  provide  lateral  support  when  excavating  —  Liability  of  land- 
owner. 

See  Negugence,  9. 

Liability  of  ownw  for  injuries  resulting  from  failure  to  protect  foundation 
exposed  by  excavation. 

See  Negligence,  10. 

Erection  of  elevated  viaduct  —  right  of  abutting  owner  to  damages. 
See  New  York  City,  4. 

Sale  of  land  by  one  person  to  satisfy  debt  of  another. 
See  Tax,  5. 

Specific  performance  of  contract  to  convey  lands. 
See  Vendor  and  Purchaser. 

See  Landlord  and  Tenant. 

BECEIVBR. 

Receivership  clause  in  mortgage  —  when  binding  on  tenant. 
See  Mortgage,  1. 

When  owner  of  secondary  rights  in  mortgage  not  entitled  to  foreclose. 
See  Mortgage,  3. 
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Claim  against  eitate  —  waotioe. 
S0e  Dbcbdbnt'b  EsfTATs,  2. 

Attorney's  lien  on  prooeeds  of  judgment 
See  LiBN,  2. 

BIPUVIN. 

When  defendant  in  poaeeeHan  cf  property  cannot  justify  under  title  of  sAron^v 
—  Code  of  Civil  Procedure,  section  1723,  as  to  answer  of  title  not  appUeabU  U 
actions  before  jtatice  of  the  peace  —  evidence  insufficient  to  connect  defendoM 
with  alleged  right  of  prior  ilaintiff  in  property.  In  an  action  oi  trespus, 
trovw  or  replevin,  a  defendant  cannot  justify  under  the  title  of  a  stzaager 
without  oonneoting  himself  with  the  right  of  said  person.  The  reason  is  &t 
jHMseasion  is  prima  facie  evidence  of  right  and  conclusive  against  all  tfas 
world  except  tne  true  owner  or  one  connecting  his  title  with  him. 

This  rule  was  not  changed  by  section  1723  of  the  Code  of  Civil  Prooednn 
providing  that  a  defendajxt  may  bv  answer  defend  on  the  g:round  that » 
third  person  was  entitled  to  the  cnattel  without  connecting:  himself  witb 
the  latter's  title. 

Said  section  is  not  applicable  to  actions  to  recover  a  chatty  brought  before 
a  justice  of  the  peace. 

In  an  action  of  replevin  to  recover  possession  of  sheep  or  the  value  thereof* 
it  appeared  that  they  were  taken  by  a  constable  from  the  possession  d 
the  plaintiif  in  an  action  brought  before  a  justice  of  the  peace  to  recover 
the  same,  in  which  the  plaintiff  herein  was  defendant;  that  they  were 
delivered  bv  the  constable  to  the  defendant  herein  who  has  since  tot 
and  refused  to  deliver  them  to  the  plaintiff;  that  at  the  opening  of  tne 
trial  in  the  prior  action,  the  requisition  was  set  aside  for  a  defect  in  the 
undertaking,  and  the  attorney  for  the  defendant  then  said  that  they  would 
tnr  the  suit  as  if  there  had  been  no  replevin  and  that  the  sheep  would  be 
left  where  they  were  until  after  the  decision,  but  said  proi>osition  was  not 
accepted  by  the  plaintiff.  The  justice  heard  and  determined  the  aetioo 
in  favor  of  the  plaintiff  therein,  and  the  only  allegation  in  the  answer  tending 
to  connect  the  defendant  with  the  alleged  title  of  the  plaintiff  in  the  prior 
action  was  that  Uie  sheep  are  the  property  of  said  defendant. 

Evidence  examined,  and  hdd,  insufficient  to  connect  the  defendant  with  any 
right  the  plaintiff  in  tJie  prior  action  may  have  had  in  the  property;  that 
the  defendant  was  a  mere  bailee  of  the  constable  who  was  a  wrongdoer  snd 
had  no  right  to  the  possession  of  the  property  as  against  the  plaintiff.  BiJSi» 
V.  Baker,  480. 

B1VI8BD  STATUTES. 

See  Statutes. 

ROAD. 

See  HiQHWAT. 

BOBBEBT. 

First  degree  —  evidence. 
See  Crime,  2. 

BULBS. 

[For  table  of  General  Rules  of  Practice  cited  and  construed  in  this  voluma 
see  ante,  p.  Ixvii.] 

SALE. 

1.  Action  for  goods  sold  and  delivered  upon  sample  —  oral  stipulation  betwe» 
parties  for  examination  by  experts  of  samples  ana  making  their  report  find  — 
summary  enforcement  of  siipiUation  —  order  of  court  not  conforming  to  siipvio' 
tion  modified.  Where,  in  an  action  to  recover  the  purchase  price  of  seveni 
barrels  of  ^te  sold  and  delivered  by  plaintiff  upon  sample,  the  sole  question 
presented  is  whether  the  paste  delivered  is  equal  in  quality  to  the  samj^e 
and  the  parties  during  the  trial  of  this  issue  enter  into  an  oral  agreem^t  in 
open  court,  with  the  consent  and  approval  of  the  presiding  justice,  whereby 
each  side  is  to  select  an  expert  chemist  for  the  purpose  of  examining  ^^ 
paste,  and  the  result  of  such  examination  is  to  be  suomitted  to  the  parties 
through  their  respoftive  attorneys  and  accepted  if  the  experts  agree,  and  if 
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they  do  not  agree  a  third  expert  is  to  be  selected,  and  the  report  of  the 
majority  taken  as  final,  such  agreement  is  binding  upon  the  parties  and 
oondudes  the  court  whose  duty  it  is  as  between  the  parties  to  enforce  and 
effeotuate  it. 

8uoh  agreement  being  undisputed  and  proper,  may  be  summarily  enforced 
by  motion. 

Although  oral,  it  is  just  as  obligatory,  conclusive  and  enfordble  as  though 
it  had  been  reduced  to  writing  and  executed  with  everv  legal  formality. 

But  the  agreement  enforced  must  be,  in  all  its  material  detaus,  that  which 
the  parties  entered  into,  the  court  being  without  power  or  authority  to 
modify,  alter  or  change  the  same  in  any  material  detail  against  the  objec- 
tion of  one  of  the  parties. 

Provisions  of  an  order  purporting  to  carry  out  said  agreement  examined, 
and  hdd,  not  to  conform  thereto  and  not  to  be  speaflc  enough  to  fully 
guard  and  protect  the  rights  of  the  parties  because,  first,  it  does  not  obligate 
them  to  accept  as  final  the  result  of  the  tests  of  the  two  experts,  if  they 
a^ee,  or  make  the  report  of  a  majority  if  a  third  one  be  selected,  final  and 
bmding;  second^  it  leaves  the  method  of  properly  prei>aring  the  contents  of 
the  barr^  for  testing  indefinite;  third,  it  does  not  provide  for  notice  of  the 
time  when  the  samptes  shall  be  taken  or  that  both  experts  shall  be  present; 
fourth,  it  does  not  provide  the  place  of  deposit  or  custodian  of  the  tnird  set 
of  samples  during  uie  time  tests  are  bein^  made  by  the  two  experts  selected: 
fifth,  it  makes  no  provision  for  the  appomtment  of  the  third  expert  should 
such  appointment  become  necessary.  Randall  &  Sons,  Inc.,  v.  Oarfield 
WaraUd  Mills,  190. 

2.  Intent  thait  payment  and  ddivery  be  concurrent  acts  —  agreement  to  resell 
merchandise  —  conversion.  Where  the  purchaser  of  a  stock  of  shoes,  rubbers, 
etc.,  agreed  to  place  tiiem  on  sale  in  the  store  oi  the  vendor,  to  pay  the  dork 
hire  and  advertising  expense  thereof,  and  that  the  vendor  should  be  at 
liberty  to  participate  in  such  sale  and  should  have  the  proceeds  thereof  from 
day  to  day  until  the  purchase  price  was  paid,  and  the  vendor  after  receiving 
the  sreater  part  of  the  purchase  price  due  him  removed  the  remainder  of  the 

'  stock,  valued  at  nearly  four  times  the  balance  due,  and  excluded  the  purchaser 
from  the  possession  uiereof,  the  latter  is  not  entitied  to  maintain  an  action 
for  conversion,  because  titie  had  not  vested  in  him,  the  intent  being  that 

^        delivery  and  payment  should  be  concurrent.    The  rights  of  the  iMtrtiea 

f        rested  m  contract.     Groves  v.  Warren,  333. 

I  3.  Breach  of  warranty  as  to  quality  of  goods  —  counterclaim  founded  upon 

brecich  of  warranty  —  rersonal  Property  Law  construed  —  notice  to  seller. 
Where  in  an  action  to  recover  the  full  contract  price  of  canned  foods  sold 
and  delivered  to  the  defendant  the  court  finds  as  a  fact  a  breach  of  warranty 
as  to  the  quality  of  the  goods,  which  breach  is  set  up  as  a  counterclaim 
bv  the  defendant,  it  was  error  for  the  court  to  allow  a  full  recovery  by  the 
plaintiff  upon  the  theorv  that  the  counterclaim  for  breach  of  warranty  is 
meffective  because  the  aef endant  kept  and  used  the  goods  after  knowledge 
of  the  breach.  This,  because  under  the  Personal  Property  Law,  as  amend^, 
the  defendant  on  discovering  the  breach  of  warranty  nuky  retain  and  use  the 
goods  and  recoup  her  damages  out  of  the  purchase  price,  provided  she 
gave  notice  to  the  plaintiff  of  the  breach  of  warranty  within  a  reasonable 
time  after  its  discovery  by  her. 

Where  it  appears  that  at  the  time  of  the  delivery  of  the  g^oods  the  defendant 
did  not  know  the  plaintiff*s  name  or  address,  a  notice  of  breach  of  warranty 
given  three  weeks  later  when  the  plaintiff  called  to  collect  the  price  was 
given  within  a  reasonable  time.     Mastin  v.  Boland,  421. 

4.  Delivery  of  goods  after  time  set  therefor  —  waiver  of  time  limit  set  for 
performance  —  subsequent  refusal  of  vendor  to  deliver  balance  of  goods. 
Although  goods  to  be  deKvered  under  a  written  contract  of  sale  were,  by 
the  terms  of  the  contract,  to  be  taken  by  the  vendee  within  six  months, 
where  as  a  matter  of  fact  the  time  limit  was  not  insisted  upon  by  either 
party  and  the  vendor,  after  the  expiration  thereof,  ddiverea  installm^ts 
of  the  goods  which  were  accepted  by  the  vendee,  there  was  a  waiver  of 
the  time  limit,  and  the  vendor  when  sued  for  a  subsequent  refusal  to  com- 
plete the  contract  cannot  escape  liability  for  the  breach  on  the  theory 
that  it  was  at  liberty  to  repudiate  the  contract  at  any  time  subsequent 
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to  the  expiration  of  the  rix  months'  period  and  to  demand  a  lii^w  prioe 

for  the  balance  of  the  goods. 

Where  the  continuance  of  the  performance  of  a  contract  is  permitted  after 
the  expiration  of  the  period  of  performance,  the  party  wno  might  have 
elected  to  insist  upon  the  performance  within  the  time  agreed  upon  is 
deemed  to  have  waived  the  time  for  performance  and  if  he  thereafter  desires 
to  limit  the  time  for  performance  it  is  incumbent  upon  him  to  ^ve  notice 
requirinfi^  performance  within  a  reasonable  time.  Sucn  rule  is  bindmg  equally 
upon  venaor  and  vendee.    Schulder  v.  Ladew  Co.,  Inc.,  458. 

6.  Conditional  sale — failure  to  file  —  title  of  conditional  vendor  as  agaifut 
third  party  in  possession  —  bankruptcy  —  title  of  trustee  in  bankruplqf  of 
vendee  —  discharge  —  provability  and  release  of  claim  for  conversion.  The 
failure  to  file  a  conditional  contract  of  sale  does  not,  as  between  the  parties, 
affect  the  validity  of  the  vendor's  title. 

Where  the  conditional  vendee  of  a  silo  placed  it  upon  lands  owned  bv  his 
wifCj  where  it  was  cemented  to  a  concrete  base  and  connected  to  the  Dam, 
but  in  such  a  maimer  that  it  could  be  detached  and  removed  without  causing 
any  serious  dama£:e  to  the  realty,  and  she  failed  to  establish  that  she  was  a 
purchaser  in  good  faith  and  that  she  had  no  knowledge  of  the  condition  of 
the  contract,  and  had  parted  with  value  or  lost  some  right  on  acoount  of  the 
annexation  of  the  silo  to  her  premises,  the  title  remained  in  the  conditional 
vendor  as  against  her. 

Where,  after  the  annexation  of  the  silo  to  the  realty,  the  vendee  was 
adjudicated  a  bankrupt,  his  trustee  acquired  no  lien  on  the  property  and 
could  not  impeach  the  validity  of  the  contract  for  failure  to  nle  the  same. 

The  filing  of  the  petition  in  bankruptcy  did  not  brine:  into  existence  a  claim 
in  favor  of  the  conditional  vendor  against  the  vendee  and  his  wife  for  a 
conversion,  and  where  such  liability  did  not  arise  or  become  fixed  imtfl 
a  demand  and  refusal  for  the  property,  made  three  months  after  the  petition 
was  filed,  a  claim  therefor  was  not  provable  in  bankruptcy  and  was  not 
released  by  the  discharge.  Creamery  Package  Manufacturing  Co.  v.  Horton, 
467. 

6.  Pleading  —  goods  sold  and  delivered  —  answer  —  allegations  insufficient 
to  constittUe  counterclaim  or  valid  defense.  Where  a  defendant  sued  for  goods 
sold  and  delivered  allies  as  a  defense  that  the  goods  ordered  were  repre- 
sented by  the  plaintiff  to  be  first  class  in  every  respect  and  extra  good  value 
for  the  price  quoted,  when  as  a  matter  of  fact  they  were  not  first  class  or 
extra  good  value,  but  were  inferior  and  of  less  value  than  the  price  charged, 
the  plaintiff  is  entitled  to  judgment  on  the  pleading  under  section  547  of 
the  Code  of  Civil  Procedure.  This  because  the  demal  does  not  put  in  issue 
any  material  allegations  of  the  complaint  and  does  not  constitute  an  offset  or 
counterclaim,  not  being  pleaded  as  such.     Kaiz  Underwear  Co.  v.  Burns,  487. 

Acceptance  of  goods  sold  —  accord  and  satisfaction. 
See  Contract,  10. 

Adoption  and  confirmation  of  statements  made  by  sales  agent. 
See  Principal  and  Agent,  5. 

Optional  agreement  to  pay  usury. 
See  Usury. 

SEPARATION. 

Effect  of  former  judgment  of  limited  separation. 
See  Husband  and  Wipe,  6. 

SESSION  LAWS. 

[For  table  containing  all  Session  Laws  cited  and  construed  in  this  volumei 
see  ante,  p.  Ixii.] 

SmPS  AND  SHIPPING. 

Distinction  between  liability  of  wharfinger  for  merchandise  and  where  he 
rents  wharfage  privilege  —  when  wharfinger  not  liable  for  theft  of  motor  boat  — 
evidence  —  custom  of  other  wharfingers.  The  liability  of  a  wharfinger  quoad 
merchandise,  a  familiar  kind  of  bailment,  is  quite  different  from  the  lia- 
bility of  a  wharfinsrer  charging  *'  wharfage,"  which  latter  is  like  rent  — 
a  compensation  for  the  use  and  occupation  of  a  pier  or  bulkhead. 
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Thus,  the  owner  of  a  marine  dock  or  basin  is  not  liable  for  the  theft  of  a 
motor  boat  where  the  owner  merely  rented  the  privilege  of  mooring  the 
craft  in  the  basin  and  fastened  it  with  a  padlock  of  which  he  kept  the  key 
and  where  he  was  accustomed  to  take  the  boat  from  the  basin  whenever 
he  desired  without  notifying  the  defendant  of  his  departure  or  return, 
especially  so  where  the  complaint  merely  alltt^es  a  demand  and  refusal 
after  the  launch  had  been  stolen,  and  does  not  plead  any  fault  or  negligence 
of  the  d^endant. 

In  such  action  defendant's  proof  of  usage  in  other  yacht  basins  was  com- 
petent on  the  issue  of  an  implied  contract.  Blank  v.  Marine  Basin  Co., 
Inc.,  666. 

SPBGinC  PBBFOBMANCE. 

Contract  to  convey  land  —  regulation  of  use  by  municipal  ordinance 
passed  between  date  of  contract  and  time  for  consummation. 
See  Vendor  and  Purchaser. 

STATUTES. 

J  For  tables  of  the  Session  Laws  and  Statutes  cited  and  construed  in  this 
ume,  see  ante,  p.  Iviii  et  aeq,] 

8TBBBT. 

See  HiQHWAT 

8UPPLEMBNTABT  PBOCEEDINQS. 

Third  party  order  —  restraining  disposition  of  property. 
See  Execution. 

SUBBOQATE. 

Jvriadiction  on  probate  of  wUl  —  equitable  jurisdiction  —  Code  of  Civil 
Procedure,  sections  2510  and  2614,  construed  —  effect  of  amendments  of  1914 
relating  to  Surrogates*  Courts  —  effect  of  vrior  joint  will  —  jurisdiction  of 
surrogate  to  consider  or  act  upon  prior  joint  uml  or  contract  —  duty  of  surrogate  to 
admit  last  will  to  probate  —  jurisdiction  to  vacde  or  set  aside  decree  —  petition. 
It  is  the  duty  of  a  surrogate  to  admit  to  probate  the  will  of  a  decedent, 
last  executed  in  point  of  time,  if  the  testator  was  competent  to  make  it, 
and  it  was  executed  in  conformity  with  the  requirements  of  the  statute,  and 
it  is  not  within  his  power  to  pass  upon  the  question  of  whether  the  decedent 
had  the  right  to  execute  such  will  because  of  a  previous  agreement  to  the 
contrary.  If  such  an  agreement  exists,  that  fact  and  its  legal  results  can 
only  be  determined  by  the  Supreme  Court  in  a  suit  in  eauity,  and  the 
tnanner  of  determination  is  not  to  admit  a  former  will  to  prooate,  although 
such  former  wiU  is  the  result  of  a  contract  between  the  testator  and  a  third 
party  governing  the  testamentary  disposition  of  their  property,  but  to 
sustain  the  contract  if  established  by  clear  and  convincing  testimony  and 
supported  by  an  adequate  consideration  and  compel  its  performance  by 
the  heirs  of  the  decedent  or  otherwise  grant  adequate  relief.  This  rule 
has  not  been  changed  by  section  2510  of  the  Code  of  Civil  Procedure  as 
amended  in  1914. 

The  words  **  competent  *'  and  **  restraint,"  as  used  in  section  2614,  pro- 
viding that  "  If  it  appears  to  the  surrogate  that  the  will  was  duly  executed; 
and  that  the  testator,  at  the  time  of  executing  it,  was  in  all  resepcts  competent 
to  make  a  wiU  and  not  under  restraint;  it  must  be  admittea  to  probate  as 
a  will  valid,"  have  no  reference  to  conditions  caused  by  or  ansing  from 
the  prior  execution  of  a  joint  wiU  or  contract,  but  refer  and  are  limited 
to  mental  competency  and  restraint  exercised  upon  a  testator  at  the  time 
of  the  preparation  and  execution  of  the  will  offered  for  probate. 

The  general  phrases  of  section  2510  of  the  Code  of  Civil  Procedure  by  which 
equitable  jurisdiction  is  p;iven  to  surrogates  are  limited  to  its  exercise  in 
cases  (1)  when  the  Question  acted  upon  is  "  necessary  to  be  determined  in 
order  to  make  a  fuU,  equitable  and  complete  disposition  of  the  matter  " 
being  considered  and  upon  which  they  are  callea  to  act  in  determining 
the  presented  questions;  and  (2)  in  the  manner  prescribed  by  statute. 

Now,  as  before  the  enactment  of  section  2510,  surrogates  must  admit  to 
probate  the  last  will  of  a  decedent  proven  to  their  satisfaction  to  comply 
with  the  provisions  and  requirements  of  section  2614,  and  any  contract 
for  a  different  disposition  of  the  property  of  the  testator  must,  if  enforcible, 
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be  68tabli8hed  in  uid  enforoed  by  a  suit  in  equity  in  the  Sapreme  Court 

against  the  heirs,  devisees  and  legatees  of  the  testator. 

Henoe,  in  a  proceeding  for  the  i»x>bate  of  a  will,  the  surrogate  has  no  juris- 
diction  to  oonsider  or  act  upon  a  prior  joint  will  which  had  been  revoked 
by  express  provisions  in  the  later  one  sought  to  be  probated. 

The  mere  fact  of  the  j<»nt  will  having  been  executed  does  not  oonstitate  it 
an  irrevocable  contract  restraining  the  decedent  Itom  executing  another 
and  later  will,  changing  the  disposition  made  of  her  estate. 

So  far  as  Surrogates'  Ck>ttrts  are  concerned,  there  are  no  irrevocable  wills. 

Subdivision  6  of  section  2490  of  the  Code  of  Civil  Procedure  contains  the 
only  authority  possessed  by  surrogates  to  opoi,  vacate  or  set  aside  a  decree 
flranted  and  entered  in  their  courts  and  to  grant  a  new  trial  or  hearing. 
The  exercise  of  such  power  must  be  based  upon  the  existence  of  fraud,  newiy- 
disoovered  evidence,  clerical  error  "  or  other  sufficient  cause." 

Petition  to  vacate  and  to  set  aside  a  decree  admitting  a  will  to  probate  hdd 
not  to  aver  the  existence  of  either  of  the  grounds  to  which  the  power  of 
the  surrogate  to  act  is  limited,  and  not  to  excuse  the  petitioner's  defiaolt. 
Matter  of  Hartnann,  182. 

TAX. 

1.  Certicrari  —  review  of  aasetamerU  of  railroad  company  —  right  of  another 
company  alleged  to  he  under-aeeeeeed  to  intervene  —  Tax  Law  eonetrued  — 
Code  of  CivU  Procedure  conetnted.  Where,  in  a  proceeding  by  a  railroad 
company  by  certiorari  to  review  its  assessment  on  the  ground  that  it  is 
excessive  compared  with  that  of  other  property  on  the  same  roll,  another 
raiboad  company,  the  only  one  upon  the  roll,  is  mentioned  in  the  petition 
as  being  under^assessed  and  much  of  the  evidence  relates  to  such  assessment 
and  the  property  of  such  railroad  is  beins  considered  item  by  item,  the 
court  ma^r,  in  its  discretion,  under  section  2137  of  the  Code  of  Civil  Pirooedure, 
permit  said  company  to  intervene  upon  the  ground  that  it  is  "  specially  and 
benefloially  interested  in  upholding  the  determination  to  be  reviewed." 

But  every  party  whose  assessment  is  questioned  upon  such  a  proceeding 
should  not  oe  allowed  to  intervene. 

The  Code  of  Civil  Procedure  does  not  provide  a  new  remedy  of  certiorari, 
but  regulates  the  writ  and  the  practice  therein  in  cases  where  it  is  expressly 
authorized  by  statute  or  where  the  right  to  it  existed  at  common  law  and 
has  not  been  taken  away  by  statute. 

The  Tax  Law,  sections  290-296,  both  inclusive,  permitting  a  review  of 
assessments  by  certiorari,  is  exclusive  only  in  so  far  as  it  regulates  the 
practice  and  tne  use  of  the  writ  in  tax  cases.  People  ex  rd.  N,  r .  C.  JB.  R. 
Co,  V.  Block,  251. 

2.  Transfer  tax  —  mortgagee  and  moneys  owned  by  husband  and  wife  as 
joint  tenants  —  subdivision  7,  section  220  cf  Tax  Law,  construed.  Mortgages 
held  by  husband  and  wife  "  Jointly  and  to  th^  survivor  of  them  "  ancTiSao 
moneys,  the  proceeds  of  said  mortgages,  which  have  been  deposited  in  a 
bank  in  the  joint  names  of  the  husband  and  wife  sub^t  to  withdrawal 
by  the  check  of  either,  are,  on  the  death  of  one  of  the  joint  tenants,  subject 
to  a  transfer  tax  on  the  undivided  half  interest  of  the  decedent,  passing  to 
the  survivor. 

Although  subdivision  7  of  section  220  of  the  Tax  Law,  as  added  by  chapter 
664  of  the  Laws  of  1915,  went  into  effect  after  said  mortgages  were  executed, 
said  statute  appUes  on  the  taxation  of  the  transfer,  for  the  undivided  half 
interest  only  passes  upon  the  death  of  a  cotenant,  and  hence  the  statute  is 
not  made  retroactive.     Matter  of  Teller,  450. 

3.  When  educational  instiivtion  entitled  to  exemption  —  discrelionary 
power  of  trustees  to  pension  teachers  and  officers.  Where  the  charter  of  an 
educational  corporation  provides  that  its  resources  shall  be  devoted  to 
educational  work  without  right  of  t>eouniary  gain  beyond  reasonable  comr 
pensation  for  services  rendered,  it  is  none  the  less  entitled  to  exemption 
from  taxation  under  the  provisions  of  the  Tax  Law  because  the  charter  also 
provides  that  the  board  of  trustees  have  discretionary  power  to  make  pensions 
or  other  merited  allowances  to  teachers,  officers  or  employees  out  of  the 
surplus  earning. 

Such  discretionary  power  to  make  pensioning  and  other  merited  aOowances 
does  not  offend  the  prohibition  against  making  pecuniary  profit. 
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"  Profits  "  means  gain  made  from  any  business  or  investment  when  both 
receipts  and  payments  are  taken  into  account,  and  a  pension  being  com- 
pensation as  a  reward  for  labor  already  done  is  essentially  different  from 
a  "  profit."     People  ex  rel.  Masters  School  v.   Keys,  677. 

4.  Transfer  tax  —  money  and  mortgages  held  jointly  by  husband  and  wife  — 
estoLtes  by  entirety  —  constitutional  law  —  Tax  Law,  section  220,  subdivision  7, 
taxing  vested  estates  by  the  entirety.  Where  moneys  on  deposit  and  mortgages 
are  held  in  the  joint  names  of  husband  and  wife  onlv  the  half  interest  should 
be  taxed  under  section  220  of  the  Tax  Law  upon  the  death  of  the  husband. 

Subdivision  7,  section  220  of  the  Tax  Law,  as  amended,  authorizing  the 
taxation  of  estates  b^  the  entirety  which  at  the  enactment  of  said  statute 
had  already  vested,  is  constitutional. 

A  survivmg  tenant  by  the  entiretv  in  this  State  acauires  an  interest  taxable 
under  said  provision  of  the  Tax  Law  at  one-half  the  value  of  the  lands. 

The  same  rule  holds  as  to  lands  subject  to  a  contract  of  sale,  and  a^  as 
to  i>ersonal  property  held  jointly.     Matter  of  Moebus,  709. 

5.  Constitutional  law  —  sale  of  land  of  one  person  to  satisfy  debt  of  another 
void  —  limitation  of  action  of  ejectment  to  recover  possession  of  lands  conveyed 
under  void  tax  sale  —  Tax  Law,  section  132,  construed.  A  sale  of  the  lakd 
of  one  person  to  satisfv  a  tax  assessed  against  another  is  void  and  cannot 
be  vaUoated  by  a  legislative  act. 

The  limitation  of  actions  for  the  cancellation  of  a  void  tax  sale  under 
section  132  of  the  Tax  Law,  is  apphcable  to  an  action  of  ejectment,  and 
the  statute  begins  to  run  when  the  tax  deed  is  recorded  or  the  holder  of 
the  tax  title  enters  into  actual  possession. 

A  tax  sale  void  because  violating  constitutional  limitations  cannot  be  made 
good  by  a  curative  act  of  the  Legislature,  but  a  statute  of  limitations  makes 
a  ^ood  defense  to  one  holding  under  a  tax  deed  when  the  tax  sale  was  utterly 
void  for  jurisdictional  defects  on  constitutional  grounds.  Doud  v.  Hunting- 
ton Hebrew  Congregation,  748. 

6.  Transfer  tax  —  payment  of  tax  under  Federal  Revenue  Act  of  1916. 
Executors  of  an  estate  are  not  entitled  to  deduct  from  the  c^ross  estate, 
as  an  expense  of  administration,  the  estimated  tax  provided  for  in  the 
Federal  Revenue  Act  of  1916  before  the  amount  of  the  transfer  tax  under 
the  State  law  is  fixed.     Matter  of  Bierstadt,  836. 

TAX  SALE. 

When  void. 

See  Tax,  5. 

TITLE. 

See  Real  Property. 

TORT. 

See  Conversion. 

See  False  Imprisonment. 

See  Fraud. 

See  Libel.    ' 

TRIAL. 

When  no  dismissal  on  merits. 
See  Appeal. 

Failure  of  counsel  in  opening  to  refer  to  essential  allegations  of  complaint 
—  nonsuit. 

See  Negligence,  11. 

Action  against  corporation  —  burden  of  proof  as  to  incorporation. 
See  Railroad,  1. 

Impeaching  testimony  without  hiymg  foundation. 
See  Trial. 

TRUST. 

1.  Deed  of  trust  with  direction  to  pay  income  to  use  of  infant  —  when  duty  of 
administering  income  devolves  upon  trustee  rather  than  general  guardian  — 
trust  for  use  of  infant  equivalent  to  use  for  support  and  maintenance.  Where 
the  creator  of  a  trust  directed  that  at  the  death  of  a  life  beneficiary  a  portion 
of  the  corpus  of  the  trust  consisting  of  i)ersonal  property  should  continue 
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to  be  held  by  the  trustee  "  the  income  thereof  be  applied  to  the  use    oti 

certain  infant  until  a  specified  date  if  he  should  live  until  that  tame  isd : 

not  then  so  long  as  he  snail  live,  the  trustee  has  the  duty  and  ri^rht  of  a^r 

ing  the  income  directly  to  the  use  of  the  infant  and  shoiUd  not  be  re^Ri 

to  pay  it  over  as  it  accrues  to  the  general  g^uardian  of  the  infant  for  adsuBs- 

tration. 

Although  the  trust  deed  merely  directed  the  trustee  to  apply  the  ino^ 
"  to  the  use  "  of  the  infant  and  did  not  state  that  it  should  be  appfi^  *x 
his  "  support,  education  and  maintenance,"  the  two  phrases  mean  Hr 
same  thing  and  involve  the  same  powers  and  duties.  Nevo  York  Tnirf  C# 
V.  Black,  4. 

2.  Apportionment  of  dividends  on  stock  held  by  trustees  hettoeen  befiefid^i 
and  corpus  —  increase  of  value  in  corporate  stock  through  ctccumviaJtiom  4 
profits  made  by  corporation  —  sale  of  stock  by  trustees  to  carj>oration  iisdj— 
partial   liquidation   of  corporate   affairs  —  when   life   beneficiary    entiUed  U 

apportionment  of  increased  value  of  stock  sold — trustees commisswm— 

effect  of  annual  receipt  of  commissions  —  waiver.     Ordinary   cash  dividcai 
belong  to  the  life  tenant  or  beneficiary  of  an  estate. 

Extraordinary  dividends  representing  accumulated  profits,  whether  &• 
tributed  in  cash  or  in  the  form  of  stock,  are  to  be  apportioned  betweoi  the 
corpus  of  the  trust  and  the  income,  in  the  proportion  in  which  the  surpb* 
thus  distributed  has  been  earned  before  or  after  the  creation  of  the  tns 
fund.  This  apportionment  is  made  in  order  to  preserve  the  integri^  of 
the  trust  fund  and  at  the  same  time  conserve  the  riepts  of  the  life  b^iefoarr- 

When  a  corporation  is .  liquidated,  its  assets  sold,  and  the  proceeds  &- 
tributed  among  its  stockholaers,  an  apportionment  must  be  made  betw€@ 
the  capital  of  the  trust  fund  and  the  income,  and  so  much  of  the  sum  reedrd 
by  the  trustee  as  represents  profits  accumulated  since  the  creation  of  the 
trust  must  be  attributed  to  income  and  paid  to  the  life  tenant;  otherwise, 
there  would  result  an  increase  in  the  corpus  of  the  fund  by  aecumulatzoos 
of  income,  which,  except  for  the  benefit  of  infants,  is  against  public  polier 
and  expressly  condemned  by  statute. 

Where  trustees  who  are  also  remaindermen  hold  one-half  of  the  stock  d 
a  domestic  business  corporation  and  sell  the  same  to  the  corporation  itsdf 
at  a  time  when  the  value  thereof  has  more  than  doubled  since  the  creatiaD 
of  the  trust,  owing  to  the  fact  that  the  corporation  retained  portions  of  /Cs 
profits  instead  of  pa3dng  them  out  by  way  of  dividends,  thus  enhancing  the 
corporate  assets  and  the  value  of  the  stock,  there  has  been  in  effect  a  partial 
liquidation  of  the  corporation  and  the  sum  received  by  the  trustees  should 
be  apportioned  between  the  capital  of  the  trust  fund  and  the  beneficiary 
under  the  aforesaid  rule  which  obtains  when  a  corporation  is  liquidated. 

The  apportionment  should  be  made  in  so  far  as  the  price  received  by  the 
trustees  on  the  sale  of  the  stock  to  the  corporation  represents  aocumuiated 
unrestricted  profits  earned  since  the  creation  of  the  trust.  But  any  increase 
in  the  value  of  the  stock  not  caused  by  the  expenditure  upon  it  ^  a  part  of 
the  accumulated  profits  and  any  increase  in  the  value  of  the  good  will  are  the 
legitimate  and  proper  accretions  of  the  corpus  of  the-  trust  fund  and  in  so 
far  as  represented  by  the  price  received  from  the  sale  of  the  stock  should  be 
accredited  by  the  trustees  to  capital 

Where  the  trustees  deducted  commissions  on  annual  settlements  of  their 
accounts  they  are  deemed  to  have  waived  any  commissions  to  which  they 
might  be  entitled  in  excess  of  the  amount  retained  by  them.  Matter  ii 
Schaefer,  117. 

3.  Revocation  under  section  23  of  Personal  Property  Law  —  jta^sdidM^ 
where  trust  is  executed  in  and  parties  are  residents  of  foreign  State  —  consent  — 
beneficial  interest  in  trust.  Where  a  deed  of  trust  of  personal  proi>erty  was 
executed  in  Massachusetts,  and  all  the  parties  interested  are  residents  of 
said  State  and  the  property  will  follow  the  trustee,  an  application  by  the 
settlor  for  the  revocation  of  the  trust  under  section  23  of  the  Persona/  j 
Property  Law  of  this  State  should  be  made  to  the  court  in  Massachusetts.      ' 

A  home  for  aged  and  indigent  persons  having  an  agreement  with  an  inmate 
and  her  trustee  under  which  it  was  to  receive  from  the  trustee  a  certaw 
sum  per  week,  is  beneficially  interested  in  the  trust  so  as  to  make  its  written 
consent  essential  to  a  revocation  under  section  23  of  the  Personal  Property 
Law.     Matter  of  Berry,  144. 
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4.    Deed    transferring   stock   to   trustees  for   benefit   of  corporation  —  trunt 
period  not  vneasured  by  lives  —  unlawfid  sitspension  of  power  of  alienation  — 
grantor  entitled  to  decree  dtclarinq  deed  void  and  requiring  trustees  to  account 
for  dividends,  etc.     A  deed  whereby  the  owner  of  stock  of  a  mioiii£[  corpora- 
tion conveyed  the  same  in  trust  to  be  held  by  the  trustees  for  tiie  benefit 
of  the  stockholders  of  the  corporation,  to  be  disposed  of  from  time  to  time 
by  a  vote  of  the  directors,  the  dividends  thereof  to  be  paid  into  the  treasury 
of  the  corporation,  unless  the  same  should  become  insolvent  or  bankrupt, 
with  power  in  the  trustees  to  vote  upon  said  stock  in  their  absolute  discretion, 
the  <£vidends,  however,  in  case  of  the  insolvency  of  the  corporation,  to  be 
applied  as  the  trustees  in  their  discretion  might  deem  to  be  for  the  best 
interests  of  the  stockholders,  with  a  right  in  the  trustees  to  sell  the  stock 
in  their  discretion  and  to  apply  the  proceeds  as  aforesaid,  creates  a  trust 
which  imposes  active  duties  upon  the  trustees,  and  they  were  not  a  mere 
channel  of  conveyance  to  vest  an  absolute  property  in  the  beneficial^. 

Hence,  where  the  duration  of  said  trust  is  not  measured  by  Uves  there  is  an 
unlawful  suspension  of  the  power  of  alienation  beyond  the  i>eriod  allowed 
by  the  statute,  and  the  grantor  is  entitled  to  a  decree  declaring  the  deed 
null  and  void  and  requiring  the  trustees  to  deliver  the  stock  to  him  together 
with  dividends  which  have  been  received  by  them.     Freeman  v.  Hanna,  630. 

Presumption  that  duties  of  executors  and  trustees  are  coexistent. 
See  Decedent's  Estate,  4. 

Qitt  to  surety  —  will  executed  within  two  months  of  death. 
See  Decedent's  Estate,  6. 

Assignment  by  trustee  to  open  a  mortgage  —  consideration  —  rights  of 
purchaser  without  notice  of  pnor  equities. 
See  Fraud,  2. 

Agreement  not  creating  trust  relationship. 
See  Mortgage,  3. 

Gift  of  stock  of  private  corporation  in  trust. 
See  Will,  3. 

Provision  for  benefit  of  incompetent  —  disposition  of  accumulated  income. 
See  Will,  6. 

UNITED  STATES. 

[For  tables  of  sections  of  the  United  States  Constitution  and  Statutes 
cited  and  construed  in  this  volume,  see  ante  p.  Iviii.] 

USUBT. 

Loan  —  agreement  which  makes  payment  of  usury  optional  with  borrower  — 
agreement  to  give  bonus  in  addition  to  legal  interest  on  sale  of  patent  rights. 
A  loan  is  not  usurious  where  it  leaves  the  question  of  payment  of  a  sum  in 
excess  of  leeal  interest  optional  with  the  borrower  upon  a  condition  ^liiich 
it  is  within  nis  i)ower  not  to  perform. 

Thus,  an  agreement  by  a  borrower  of  a  certain  sum  of  money  to  pay  legal 
interest  thereon  imtil  the  debt  is  paid,  with  an  agreement  to  pay  an  addi- 
tional bonus  of  $1,250  if  he  is  able  to  sell  or  ticense  certain  patent  rights  within 
six  months,  or  to  pay  a  bonus  of  $2,500  if  he  should  sell  or  license  the  patent 
rights  at  any  time  after  six  months,  is  not  usurious,  for  the  borrower  does 
not  bind  himself  to  make  the  sale  or  give  the  license  and  hence  it  is  optional 
with  him  whether  he  will  pay  usury.     Diehl  v.  Becker,  12. 

UnCA,  CITY  OF. 

Elimination  of  grade  crossings  —  right  of  adjmning  ownor  to  damagos. 
See  Eminent  Domain,  1. 

VENDOR  AND  PUBCHASEB. 

Specific  performance  of  contract  to  convey  land  —  effect  of  municipal  ordinance 
regulating  tue  of  land  enacted  betvjeen  date  of  contract  and  coneummation 
thereof  —  when  purchaser  wUl  not  be  compelled  to  take  property  —  when 
municipal  ordinance  may  be  attacked  as  unreasonable.  Where  an  owner  (rf 
a  plot  of  land  agrees  to  convey  free  from  all  imcumbranoee,  except  a  covenant 
agfainst  nuisanoee,  and  tlie  purchaser  agrees  to  buy  upon  said  terms,  intending 
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to  erect  upon  the  property  a  business  building,  and  having  no  other  use  for 
the  property,  and  at  the  time  of  the  execution  of  the  contract  there  is  no 
restriction  upon  the  use  to  which  the  property  may  be  put  except  the  covenant 
against  nuisances,  and  between  said  date  and  the  day  upon  which  the  sale  is 
to  be  consummated  the  board  of  estimate  and  apportionment  of  the  city 
of  New  York,  acting  under  legislative  authority,  adopts  a  resolution  prevent- 
ing the  use  of  the  property  intended  bv  the  purchaser,  which  resolution  oould 
not  have  been  reasonably  anticipatea  by  tne  parties,  a  court  of  equity  will 
not  compel  the  purchaser  to  specifically  perform  his  agreement. 

As  a  general  rule,  a  purchaser  will  not  be  compelled  to  take  property,  the 
possession  of  which  he  will  be  obliged  to  defend  by  litigation. 

The  resolution  of  the  board  of  estimate  and  apportionment  adopted  under 
authority  of  the  Legislature,  but  not  specificaUy  ratified  after  adoption, 
may  be  attacked  upon  the  ground  that  it  is  unreasonable,  and  to  support 
this  claim  evidence  may  be  introduced.  Anderson  v.  Steinway  &  Sons^ 
507. 


False  imprisonment. 

See  Practice,  3. 

Action  between  non-residents. 
See  Practice,  4. 

WAIVXB. 

When  rule  that  only  one  recovery  may  be  had  on  same  cause  of  action 
Is  waived. 

See  Master  and  Servant,  5. 

Allegations  on  contract  and  in  tort  —  waiver  of  tort. 
See  Pleading,  2. 

Time  limit  set  for  delivery  of  goods. 
See  Sale,  4. 

Commissions  of  trustees. 
See  Trust,  2. 

WATERS  AND  WATSBCOUB8B8. 

Title  to  lands  below  high-water  mark. 
See  Real  Property,  1. 

EttBements  of  riparian  owners  in  lands  formerly  under  water  —  action  of 
ejectment  —  respective  rights  of  sovereign  and  owners. 
See  Real  Property,  4. 

WILL. 

1.  Evidence  not  establishing  undue  influence  or  lack  of  testamentary  capacity 
—  disability  of  old  age  not  equivalent  to  testamentary  incapacity  —  evidence  — 
declarations  of  testator,  when  incompetent  on  issue  of  undue  influence  — 
dedaraiions  subsequent  to  execution  of  wUl  —  declaratione  of  testator's  wife  — 
testimony  of  legatee  under  former  will.  Action  to  determine  the  validity  of 
the  probate  of  a  will  pursuant  to  the  provisions  of  section  2653a  of  the 
Code  of  Civil  Procedure,  the  plaintiff,  a  erandson  of  the  testator,  alleging 
lack  of  testamentary  capacity,  fraud  and  undue  influence.  The  testator 
at  the  time  of  his  death  was  about  eighty-one  years  old,  and  the  will  had 
been  executed  about  four  months  previous,  and  had  be^  preceded  by  at 
least  three  other  wills.  Aside  from  a  legacy  to  his  sister-in-law,  who  hved 
with  him,  he  l^t  the  bulk  of  his  property  to  his  second  wife  and  to  his  chil- 
dren by  her.  The  plaintiff  is  a  grandson  through  a  former  wife,  from 
whom  the  testator  had  been  divorcied. 

Evidence  examined,  and  held,  insufficient  to  establish  either  lack  of  testa- 
mentary capacity,  fraud  or  undue  influence,  and  that  a  judgment  for  the 
plaintiff  should  be  reversed  and  his  complaint  dismissed. 

A  declaration  by  the  testator  that  he  was  transferring  propwty  to  his 
wife  with  a  view  of  protecting  his  children  is  no  indication  of  his  incom- 
petence and  is  consistent  with  an  intelligent  judgment  that  he  has  sufficient 
confidence  in  his  wife  to  look  after  her  own  and  his  children. 

Nor  is  incompetence  shown  by  his  yielding  to  the  suggestions  of  a  friend 
who  urged  him  not  to  satisfy  certain  mortgages  on  lands  owned  by  a 


Digitized  by  V^OOQ IC 


INDEX.  1027 

^WIIiI*  —  Continued, 

eoiri>oration  which  he  controlled,  so  that  his  children  should  be  less  dependent 
'         upon  their  mother. 
^  !Mere  age  and  the  attendant  impairment  of  physical  and  mental  faoidties 

<loes  not  make  one  incompetent  to  make  a  will. 
'  Declarations  made  by  the  testator  prior  to  the  execution  of  the  will, 

=         ^wbile  competent  on  the  question  of  testamentary  capacity  if  not  too  remote, 
1         are   mere  nearsay,  and,   therefore,  incompetent  upon  the  issue  of  undue 

Infiuenoe. 
s  ^  Declarations  of  the  testator  showing  his  state  of  mind  a  few  hours  before 

bis  death,  when  aroused  from  a  comatose  condition,  shed  no  light  on  lus 
state  of  mind  at  the  time  of  the  execution  of  a  will,  three  monus  before, 
£  and  especially  so  as  respects  the  issue  of  undue  influence. 

?  Testimony  by  a  nurse  attending:  the  testator  in  bis  last  illness  to  the 

I  effect  that  the  testator's  wife  stated  that  he  talked  and  acted  foolishly  after 

receiving  a  slight  injury,  which  declarations  were  made  long  subsequent 
to  the  execution  of  the  will,  would  onlv  be  admissible  for  the  purpose  of 
impeaching  the  widow  as  a  witness,  after  a  proper  foundation  had  been 
laid  therefor  by  asking  her  if  she  had  not  so  stated. 

QtuBre,  as  to  whemer  a  legatee  under  a  prior  will  of  the  testator  is 
debarred  by  section  829  of  the  Code  of  Civil  Procedure  from  testifying  to 
declarations  of  the  testator  when  making  said  will,  where  there  was  another 
will  intervening  between  said  will  and  that  offered  for  probate,  such  witness 
not  deriving  his  interest  under  an  immediately  preceaing  wHl. 

In  any  event,  such  declarations  to  the  effect  that  the  testator  did  not  feel 

free  to  state  his  views  with  respect  to  the  disposition  of  his  property  in 

'  the  presence  of    his  wife  and    sister-in-law  do  not  tend  to    show  undue 

influence  upon  the  testator  at  the  time  he  executed  a  later  will.     Leaster 

V.  Leaster,  438. 

2.  Construction  —  when  terms  "  nephews  and  nieces  "  do  not  include  grand- 
nephews  and  grandnieces  —  gift  by  implication.  The  terms  "  nephews  and 
nieces  **  in  their  primary  and  orcunary  sense  do  not  include  grandnephews 
and  grandnieces  or  more  remote  descendants  unless  tiiere  is  something  in 
the  'mil  to  show  that  the  words  were  used  in  the  broader  sense. 

Where  a  wHl  b^  express  terms  in  different  clauses  gives  property  to  the 
**  nephews  and  nieces  "  of  the  testatrix,  and  the  lan^age  used  is  not  of 
a  doubtful  or  uncertain  effect,  the  other  parts  of  the  will  cannot  be  resorted 
to  to  determine  the  meaning  of  said  words. 
.Provisions  of  a  will  examined,  and  held,  that  it  was  the  intention  of  the 
^  testatrix  to  use  the  terms  "  nephews  and  nieces  "  in  their  primary  and 

ordinary  sense,  and  that  said  terms  did  not  include  the  children  of  a  deceased 
nephew. 

in  order  to  support  a  gift  by  implication,  the  inference  from  the  will  of 
ihe  intention  must  be  such  as  to  leave  no  hesitation  in  the  mind  of  the 
court  and  to  present  no  other  reasonable  inference.  Matter  of  Van  Riempst, 
475. 

3.  WiU  construed  —  gift  of  stock  of  private  corporation  in  trust  for  purpose 
^            of  perpetuating  family  control  —  trust  period  limUed  to  two  lives  —  trust  valid. 

A  will  stated  in  substance  that  the  testator  and  his  brother  owned  the 
"  controlling  interest "  in  the  stock  of  a  business  corporation,  and  that, 
whereas  the  testator  and  his  brother  had  agreed,  so  long  as  they  owned 
such  controlling  interest,  to  hold  and  use  the  same  for  their  mutual  benefit 
and  for  the  control  of  the  corporation,  and  as  they  had  agreed  not  to  sell 
their  holdings  separately,  except  to  one  another,  the  testator  directed 
his  executors  to  reserve  said  stocK  which  he  g[ave  to  them  in  trust  so  long  as 
his  brother  held  the  stock  now  owned  by  him,  and  directed  the  executors 
to  vote  on  said  stock  in  conjunction  with  said  brother  for  the  joint  benefit 
of  the  estate,  and  not  to  soil  or  dispose  of  the  shares  except  to  said  brother, 
or  with  his  consent,  unless  or  until  the  said  brother  should  sell  the  stock 
now  owned  by  him,  subject  to  the  prior  termination  of  the  reservation 
by  the  death  of  the  testator's  wife  and  daughter.  By  subsequent  clauses 
the  trust  was  to  end  on  the  death  of  the  testator's  wife  and  daughter, 
I  while  the  reservation  as  to  the  sale  or  disposition  of  tiie  stock  was  to 

terminate  upon  the  happening  of  either  of  two  conditions,  Urst,  the  sale 
by  the  testator's  brother  of  his  stock,  and  second,  the  death  of  the  tes- 
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tator's  wife  and  daughter,  when  the  trust  was  to  terminate  and  the  proceeds 

be  distributed. 

Held,  that  the  trust,  being  limited  to  the  duration  of  two  lives  in  being 
was  valid. 

As  the  olearly  expressed  intention  of  the  testator,  as  shown  by  his  wzD 
and  other  evidence,  was  to  preserve  the  family  control  over  the  corporation* 
the  stock  of  which  was  held  only  by  members  of  the  family,  and  which 
was  in  effect  a  "  close  corporation/*  the  court  will  not  read  into  said  will, 
as  a  condition  for  tiie  continuance  of  the  trust,  a  requirement  that  at  the 
testator's  death  his  brother  had  not  disposed  of  an^  stock  held  by  him 
when  the  will  was  made,  and  hence  it  is  immaterial  that  said  brother 
transferred  certain  shares  of  his  stock  to  his  wife,  or  that  the  testator  had 
also  transferred  stock  to  the  same  person  for  the  purpose  of  proteeting 
the  same  upon  a  threatened  insolvency. 

Nor  did  the  provision  of  said  will  mean  that  the  testator  and  his  brother 
must  own  a  majority  of  the  stock  of  the  corporation  at  the  time  of  the 
testator's  death,  for  the  term  "  controlling  interest "  did  not  necessarily 
mean  a  majority  holding,  but  merely  a  holmng  of  sufficient  stock  to  control 
the  management  of  the  corporation.     Matter  of  Tochy  544. 

4.  Wm  construed  —  gijt  to  widow  for  life  with  remainders  to  nephews  and 
nieces  —  when  remainders  not  vested  hut  contingent  upon  remaindermen  svr^ 
viving  widow — foreclosure  —  distrihtUion  of  surplus.  A  wiU  by  which  the 
testator  gives  his  estate  to  his  widow  for  life  and  at  her  death  direots  his 
property  to  be  converted  into  cash  and  the  proceeds  divided  between  his 
nieces  and  nephews  and  the  survivor  or  survivors  of  them,  share  and  share 
aMke,  and  to  theur  *'  heirs  and  assies  forever/'  does  not  give  to  the  nieoes 
and  nephews  a  vested  remainder  m  the  realty  during  the  lilbtinie  of  the 
widow. 

As  there  was  a  direction  to  pay  or  divide  the  estate  at  a  future  time  th^e 
was  no  immediate  gift,  and  the  vesting  of  the  remainders  in  the  benefieiariefl 
does  not  take  place  until  the  time  of  the  division  arrives. 

The  rule  against  a  construction  which  will  disinherit  heirs  is  usually 
apphed  to  those  nearer  in  blood  than  grandnephews  and  grandnieees  and 
rests  upon  the  presumption  that  the  testator  intends  a  bounty  to  his 
dewenaants. 

Henoe,  the  descendants  of  nephews  and  nieces  who  died  before  the  widow 
are  not  entitled  to  share  in  a  distribution  of  surplus  arising  on  a  sale  on 
foreolosure. 

The  wOl  will  be  construed  as  aforesaid  although  the  testator  devised  to 
"  the  heirs  and  assigns  "  of  the  nephews  and  nieces.     Bryer  v.  Finnen^  671. 

5.  WtU  construed  —  when  payment  to  descendants  per  capita  and  not  per 
stirpes  —  rides  of  conetruction  —  use  of  words  "  lavftd  descendants  "  and 
"  issue."  A  testator  devised  the  proceeds  of  certain  property  in  trust  for 
the  benefit  of  his  daughter  during  her  life  and  provided  that  at  her  death 
the  principal  should  be  paid  *'  to  her  lawful  descendants."  Provisions  of 
the  will  examined,  and  held,  that  it  was  the  intention  of  the  testator  from 
the  use  of  the  words  **  lawful  descendants  "  that  payment  should  be  made 
to  such  descendants  per  capita  and  not  per  stirpes,  although  in  subsequent 
portions  of  the  will  he  provided  that  the  "  children  "  and  "  issue "  of 
certain  persons  were  to  take  per  stirpes; 

That  a  child  conceived  before  the  death  of  the  person  upon  whose  life 
the  remainder  was  limited  and  bom  thereafter  was  entitled  to  share  in 
such  funds. 

If  in  one  part  of  a  will  a  ^ven  word  or  phrase  is  so  restricted  or  expanded 
by  accompanying  explanation  that  the  word  or  phrase  is  endued  by  the 
testator  with  a  secondary  meaning,  however  eccentric,  the  same  word  or 
phrase  when  a^n  found  in  the  same  instrument  may  be  given  the  same 
meaning;  but  identity  of  the  word  requiring  construction  with  the  like 
word  elsewhere  in  the  instrument  is  essential  to  the  application  of  this 
doctrine. 

When  having  once  used  for  his  testamentary  purpose  his  own  conception 
of  the  word  "  issue,"  the  testator  rejects  that  word  in  a  later  portion  of 
the  will,  he  at  least  suggests  the  possibility  that  in  refusing  the  word  once 
used  and  laying  hold  of  another,  he  intended  not  merely  a  departure  in 
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exxHression*   but  a  change  in  piirpose,  which  was  substantial.      Matter  of 
Vaight,  751. 

6.    Will  construed  —  trust  for  benefit  of  incompetent  —  disposition  of  accu- 

I         rmLLated  income  —  gift  of  entire  income  subject  to  payment  of  specific  bequests, 

I        A  testator    created   a  trust  for  the  benefit  of   his  incompetent   daughter 

i^ho  was  bis  only  heir  at  law.     Provisions  of  the  will  examined,  and  held, 

that  a  gift  was  created  to  the  daughter  of  the  entire  income  from  the  trust 

\        fund,  subject  to  the  payment  of  certain  specific  bequests; 

That   the  trustees  are  administrators  of  the  income  and  not  disposers 
.         thereof,  and  have  no  power  to  use  the  same  to  increase  the  shares  of  the 
residuary  legatees; 

That  their  discretion  is  limited  to  determining  how  much  of  the  income 
'  shall  be  expended  for  the  benefit  of  the  daughter  during  her  incompetence, 

and  that  they  are  made  custodians  of  the  balance; 
'  That    there  was  no  direction  for  an  illegal  accumulation  of  income. 

'  Cratpford  v.  Dexter,  764. 

I  7.    Probate  contested  on  grounds  of  fraud  and  undue  influence  ^-  evidence 

not  juUifying  verdict  far  contestants  —  evidence  —  p<ist  transactions  showing 

family  history.    Appeal  from  a  decree  of  the  Surrogate's  Court  denying 

I  probate  of  a  will  upon  the  ground  that  the  execution  thereof  was  procured 

I  Dy  fraud,  deceit  and  undue  influence.     The  testatrix  left  her  estate  to  her 

I  dan^ters  and  ^ve  to  her  sons  only  nominal  bequests  upon  the  groimd 

I  stated  in  tiie  will  that  ihev  had,  during  her  husband's  lifetime,  received 

ample  advancements  from  him,  etc.    Evidence  examined,  and  heLd,  abso- 

1  lutuy  insufficient  to  support  a  finding  of  fraud  or  undue  influence  by  the 

i  jury,  and  that  the  decree  of  the  surrogate  should  be  reversed  and  the  will 

I  admitted  to  probate. 

In  such  proceeding  in  the  Surrogate's  Court  it  was  error  to  take  evidence 
,  otherwise  clearly  inadmissible,  upon  the  theory  that  it  would  place  upon 

I  the  reoord  the  whole  history  of  the  family  of  the  testatrix.     Matter  of 

Sweeny,  780. 

Power  of  sale  construed  —  when  condemnation  of  land  equivalent  to  sale. 
\  See  Assignment. 


r 


I 


! 
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Jurisdietion  of  surrogate  to  act  upon  prior  joint  will  or  contract. 
See  Sttrroqatb. 


WITNESS. 

When  medical  witness  may  stipulate  for  compensation. 
I  See  Evidence. 


WOEKMIN'8  COMPENSATION  LAW. 

1.  Hazardous  employment  —  employee  injured  while  placina  threshing 
machine  in  barn — farm  laborers.  A  man  who  is  traveling  through  the 
country  with  a  threshing  machine  and  stopping  from  place  to  pGi.oe  to 
thresh  for  farmers  for  compensatica,  is  not  engaged  in  farming  and  his 


i  employees  are  not  farm  laborers. 


A  day  laborer  employed  in  working  and  moving  such  a  machine  injured 
while  putting  the  nuichine  in  a  bam,  Dy  the  wheek  striking  an  obstruction, 
throwing  the  wagon  tongue  against  him,  was  engaged  m  the  operation 
of  a  v^cle,  a  hazardous  employment,  within  the  meaning  of  the  Work- 
men's Compensation  Law.     White  v.  Loades,  236. 

2.  Admissibility  of  hearsay  evidence  a«  to  accidental  injury  —  evidence  as 
to  death  of  superintendent  of  construction  on  barge  canal,  resulting  from 
peritonitis  caused  by  fall  —  presumption.  Hearsay  evidence  as  to  whether 
or  not  a  decedent  had  suffered  an  accidental  injury  sufficient  to  warrant 
an  award  under  the  Workmen's  Compensation  Law  is  admissible  in  the 
discretion  of  the  State  Industrial  Commission. 

Where  the  death  of  a  superintendent  of  construction  of  a  section  of  the 
barge  canal  residted  from  acute  peritonitis,  which  might  have  been  caused 
by  the  rupture  of  the  appendix,  and  there  was  no  eye  witness  of  the  hap- 
pening of  the  alleged  accident,  and  it  was  not  conflifmed  by  any  marks 
upon  the  skin  or  by  other  external  sien,  and  the  sole  evidence  of  its  occur- 
rence was  found  in  the  employer's  first  rei>ort  of  the  injury  and  in  the 
hearsay  evidence  of  the  wife,  son  and  attending  physician  of  the  deceased 
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WOBKMBN'8  COMPENSATION  LAW  —  Continued, 
that  he  said  that  his  foot  slipped  while  he  was  attempting  to  climb  out 
of  the  prism  of  the  canal,  ana  that  he  fell  down  the  ba2c,  stxildng  his 
abdomen,  causing  severe  pain,  and  that  he  told  his  wife  that  "  somethio? 
broke  inside,"  the  State  Industrial  Commission  was  justified  in  findincr 
that  the  deceased  sustained  an  accidental  injury  sufficient  to  warruit  the 
making  of  an  award. 

The  presumption  created  by  section  21  of  the  Workmen*s  Compensataon 
Law  was  not  ovwcome  by  substantial  evidence.     Lindquest  v.  Hotter^  317. 

3.  Ampulation  of  one^fowrih  of  an  inch  of  tip  of  one  finger  not  the  loss  of 
one-haU  thereof.  The  loss  by  amputation  of  approximately  one-fourth  of 
An  incn  of  the  tip  of  one  of  a  claimant's  forefingers,  no  claim  beiDg  made 
of  any  further  injiu'y  to  the  finger,  does  not  constitute  the  loss  of  She  fiist 
phalange  so  as  to  warrant  an  award  for  the  loss  of  one-half  the  finger. 
Thompson  v.  Sherwood  Shoe  Co.,  319. 

4.  Where  engineman  struck  by  train  white  going  to  coUect  his  vfoges  aSUsr 
comfieting  his  day's  work  not  injured  in  course  of  his  employment  —  injuries 
white  walking  along  track  in  violation  of  Railroad  Law,  section  83.  Where 
a  yard  engineman,  after  turning  in  his  engine  and  his  shp  showing  that 
his  run  had  been  completed,  although  there  were  plenty  of  streets  by  whidi 
he  could  have  left  the  railroad  yard  for  the  purpose  of  going  home,  walked 
along  the  tracks  for  a  distance,  crossed  over  another  public  highway  which 
he  had  gained  in  safety  and  then  entered  on  l^e  right  of  way  oi  an  elevated 
railroad  conducted  by  his  employer,  for  the  purpose  of  catchinje:  a  passing 
freight  train  in  order  to  arrive  at  a  certain  place  to  collect  his  pay,  ana 
was  struck  and  killed  by  such  train,  the  injuries  resulting  in  his  deam  cannot 
be  held  to  have  arisen  out  of  and  in  the  course  of  his  employment  within 
the  meaning  of  the  Workmen's  Compensation  Law. 

But  there  may  be  cases  in  which  an  employee  in  going  for  his  wages  may 
be  considered  as  acting  in  the  course  of  his  employment. 

As  the  decedent  was  not  employed  on  the  hne  where  the  accident  hap- 
pened, he  was  a  mere  trespasser  at  that  point,  violating  the  spirit  if  not 
the  letter  of  section  83  of  the  Railroad  Law  (Laws  of  1910,  chap.  481). 
Ames  V.  New  York  Central  Railroad  Co.,  324. 

5.  When  employee,  injured  while  installingengine  for  paper  manufacturer, 
not  engaged  in  a  hcuiardous  employment.  Where  a  person  in  the  bnsineg 
of  moving  heavy  machinery  was  engaged  by  a  paper  comi>any  carrying 
on  a  hazardous  business  within  the  meaning  of  group  15  of  section  2  of  the 
Workmen's  Compensation  Law,  to  install  an  engine,  he  was  not  engaged 
in  a  hazardous  employment  within  said  provision  of  the  statute,  nor  is  he 
entitled  to  avail  himself  of  the  provisions  of  group  42  of  said  section,  which 
specifically  includes  the  installation  of  *'  engines  or  heavy  madiinery." 

The  paper  company  did  not  carry  on  the  occupation  of  installing  en^es 
or  heavy  machineiv  for  a  pecuniary  gain  within  the  meaning  of  subdiviaon 
5  of  section  3  of  the  statute.     Mc  Natty  v.  Diamond  MiUsPaper  Co.,  342. 

6.  Election  of  remedies  —  when  decision  to  claim  under  staluie  conclusive. 
Where  an  employer  has  not  secured  compensation  to  his  employees,  as 
required  by  section  50  of  the  Workmen's  Compensation  Law,  an  emplo5[ee 
may,  under  sections  52  and  11  of  the  statute,  at  his  option,  elect  to  claim 
compensation  thereunder  or  to  maintain  an  action  for  damages,  but  he 
cannot  have  the  benefit  of  both  remedies,  and  an  election  once  made, 
intelligently  and  with  knowledge  of  the  facts,  is  conclusive. 

Where  a  claimant  with  full  ^owledge  of  the  situation  before  an  award 
was  made,  and  with  competent  coimsel  permitted  the  award  in  his  favor, 
he  thereby  confirms  his  election  to  accept  such  remedy. 

A  parfy  must  not  experiment  with  tne  Commission  for  the  purpose  of 
ascertaining  how  much  compensation  may  be  awarded  him,  and  th«i,  if 
dissatisfied,  repudiate  the  award  and  seek  the  other  remedy  permitted  by 
the  statute.     Pavia  v.  Petroleurn  Iron  Works  Co.,  345. 

7.  Hazardous  employment  —  manufacture  of  huUer  —  group  33  of  section 
2  of  Workmen^ s  Compensation  Law  construed.  The  manufacture  of  butter 
is  not  a  hazardous  employment  within  the  meaning  of  group  33  of  section 
2  of  the  Workmen's  Compensation  Law,  which  provides  that  hazardous 
employments  shall  include  the  following:  *'  Canning  or  preparation  of 
fruit,  vegetables,  fish  or  food  stuffs;  pickle  factories  and  sugar  refineries." 
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WORKMEN'S  COMPENSATION  LAW  —  Continued. 

Hence,  eompensatioii  cannot  be  allowed  under  said  provision  for  the 
death  of  an  employee  of  a  gfrocery  company  resulting  from  blood  poisoning: 
caused  by  an  injury  to  his  hand  while  packing  butter  in  tubs.  Pardy  v. 
Boomhower  Grocery  Co.,  347. 

8.  Hazardous  employment  —  weighing  hides  constituting  cargoes  unloaded 
from  vessels  —  accidental  injury  —  injury  to  employee  from  anthrax  germs 
while  handling  hides.  An  employee  engaged  in  weighing  hides  on  piers, 
which  hides  constitute  cargoes  or  parts  of  cargoes  unloaded  from  vessels, 
is  engaged  in  a  hazardous  employment  within  the  meaning  of  group  10 
of  section  2  of  the  Workmen's  Compensation  Law. 

Such  an  employee  who,  while  handling  dirty  and  diseased  hides,  was 
infected  by  anthrax  eerms  through  an  abrasion  in  his  hand,  previously 
sustained  while  handnng  hides  covered  with  wet  salt,  sustained  an  acci< 
dental  injury  within  the  meaning  of  subdivision  7  of  section  3  of  the 
statute. 

Moreover,  because  of  the  previous  abrasion  on  the  hand  of  the  employee, 
the  disease  or  infection  caused  by  the  anthrax  germ  may  be  deemed  "  such 
disease  or  infection  as  may  natiirally  and  unavoidabhr  result  from  such 
injury  within  the  meaning  of  the  statute."     Hiers  v.  Hull  dt  Co.,  350. 

9.  Application  to  foreign  corporation  engaged  in  interstate  commerce  — 
injury  to  engineer  of  tug  owned  by  foreign  corporation.  A  resident  of  this 
State  emploved  as  chief  engineer  of  a  tug  owned  by  a  corporation  having- 
its  prindpal  place  of  business  in  the  State  of  Georgia  but  enrolled  or 
registered  in  the  custom  house  in  the  i>ort  of  New  York,  and  engaged  in 
interstate  commerce  between  Atlantic  i>orts,  is  not  entitled  to  the  benefit 
of  the  Workmen's  Compensation  Law  for  injuries  sustained  while  on  Long 
Island  sound,  en  route  between  Portland,  Me.,  and  New  York  city. 

The  Workmen's  Compensation  Law  does  not  undertake  to  charge  cor- 
porations of  a  sister  State  or  of  a  foreign  government  carrying  on  interstate 
or  foreign  commerce  with  the  burdens  thereof.  Charlton  v.  HiJUonnDodge. 
Transportation  Co.,  385. 

10.  Injury  to  right  side  resulting  in  acute  pericarditis  -^  evidence  —  when: 
findings  of  ^tate  Industrial  Commission  conclusive  > — appeal  —  when  Appel- 
late Division  permitted  to  interfere.  An  employee  of  one  conducting  the 
business  of  erecting  alos  fell  into  a  well  hole  in  such  a  manner  as  to  strike 
against  a  center  pole  used  in  the  construction  of  a  silo,  producing  a  con- 
tusion of  his  right  side,  and  subsequentiy  developed  acute  pericarditis  with 
a  serofibrinous  exudate,  resulting  in  his  death.  Evidence  examined,  and 
held,  that  the  conclusion  of  fact  by  the  State  Industrial  Commission  that 
death  resulted  from  the  injuries  sustained,  should  be  affirmed. 

Where  there  is  any  evidence  fairly  calculated  to  establish  the  essential 
facts,  the  policy  of  the  law  requires  that  the  finding  of  the  State  Industrial 
Conmiission  shall  be  supported. 

The  Appellate  Division  is  not  permitted  in  such  a  case  to  consider  the 
weight  of  evidence  in  the  ordinary  sense,  for  it  is  only  when  there  is  no> 
evidence  of  probative  force  that  it  is  permitted  to  interfere.  La  Flew  v. 
Wood,  397. 

New  Jersey  statute  —  action  brought  here  —  preliminary  examination 
in  New  Jersey  essential  prerequisite. 

See  Master  and  Servant,  3. 
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